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OF 


Cases  Argued  and  Detennined 


IN  THE 


Superior  and  Common  Pleas  Courts^ 


CONSTITUTIONAL  LAW— ELECTIONS. 

[Superior  Court  of  Cincinnati,  General  Term,  1899.] 
Jackson,  Smith  and  Dempsej,  JJ. 

Cincinnati  (City)  v.  Benjamin  F.  Ehrman  et  al. 

1.  COIIFRTKMT  FOR  LBGISLATURB  TO  PROVIDE  FOR  THE  C1.ASSIFICATION  OF  CITIES 

BUT  NOT  Counties. 

It  is  competent  for  the  legislature  to  provide  for  the  classification  of  cities,  and 
to  enact  laws  relative  to  the  organization  of  such  cities  as  thus  classified, 
but  such  authority  does  not  extend  to  counties. 

&  Lhgisi^ature  Cannot  Determine  Whether  Law  is  Locai<  or  Generai«.  . 
The  general  assembly  has  no  power  to  conclusively  determine  whether  a  sub- 
iect  upon  which  they  are  about  to  legislate  is  general  or  local  in  its  nature. 
This  question  is  one  for  judicial  and  not  for  legislative  determination.  It 
must  be  decided  in  each  case,  as  it  arises;  and  in  the  determination  the 
courts  are  authorized  to  exercise  the  common  understanding  of  mankind 
upon  these  subjects. 

1.  IMWS  Rbi«ating  to  Primary  Bisections  must  have  a  Uniform  Operation. 
The  subject  of  regulating  primary  elections  is  a  general  one,  and,  therefore* 
the  act  of  the  legislature,  passed  Af^ril  26,  1898,  entitled,  "An  act  to  regulate 
and  control  primary  elections  in  cities  of  the  first  grade  of  the  first  class,  and 
in  any  county  containing  such  city,*'  applicable  only  to  Hamilton  county,  is 
unconstitutional  and  void,  being  in  violation  of  art.  2,  sec.  26,  of  the  consti- 
tution which  provides  that  "All  laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  state." 

4.  An  Act  may  be  Constitutionai«  in  Part  and  in  Part  Void. 

An  act  may  be  constitutional  in  part  and  in  part  void.  If  the  unconstitutional 
parts  are  essential  to  the  constitutional,  all  must  fail,  and  if  the  parts  are  so 
mutually  related  as  to  make  it  evident  that  the  legislature  intenoed  them  to 
constitute  one,  so  that  if  all  could  not  be  carried  into  effect,  none  would  have 
received  the  legislative  sanction,  the  case  is  within  the  same  rule;  but  this 
rule  must  be  taken  with  the  limitation  that  the  parts  so  held,  respectively, 
constitutional  and  unconstitutional,  must  be  wholly  independent  of  each 
other,  so  that  the  one  intent  may  exist  as  to  one,  and  a  separate  intent  as  to 
the  other. 
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6.  RuLB  Appwrd— Law  Unconstitutionai^ 

The  law  in  question,  providing  that  '^primary  or  nominating  elections  in  cities 
of  the  first  grade  of  the  first  class,  and  in  any  counties  containing  such  city, 
for  nominating  county  or  township  or  municipal  officers  or  judicial  officers 
chosen  by  the  voters  ot  such  city  or  county,  or  members  of  the  general 
assembly,  or  representatives  in  congress,  or  members  of  central,  controlling  or 
executive  committees  of  political  parties,  shall  be  held  according  to  the  pro- 
visions of  this  act,  and  persons  not  nominated  in  accordance  therewith  shall 
not  be  considered  candidates  of  either  of  the  political  parties  herein  specially 
designated,  etc.,  *'is,  in  its  relation  to  the  municipality,  and  to  counties  and 
townships,  so  interwoven  and  inter- dependent  that  the  whole  law  must  fail, 
even  if  it  be  conceded  that  a  part  of  the  law  (relating  to  municipal  elections) 
standing  alone,  might  be  constitutional. 

In  view  of  the  importance  to  the  voters  of  Hamilton  county,  of  the 
questions  here  involved,  and  of  the  limited  time  allowed  for  the  de- 
cision thereof,  it  has  seemed  to  me  that  the  interests  of  all  concerned 
would  be  best  subserved  by  my  reservation  of  this  case  to  the  general 
term. 

The  plaintiff  seeks  to  enjoin  the  defendant,  Benjamin  F.  Ehrman, 
et  a!.,  as  members  of  the  board  of  elections  of  Cincinnati,  from  incur- 
ring any  obligations  and  making  any  expenditures,  with  reference  to 
advertisements,  or  otherwise,  for  the  purpose  of  holding  a  primary 
election  in  this  city  in  March  next,  under  an  act  of  the  legislature  pass- 
ed April  25,  1898,  entitled  "an  act  to  regulate  and  control  primary  elec- 
tions in  cities  of  the  first  grade  of  the  first  class  and  in  any  county  con- 
taining such  city,"  and  known  as  the  "Kemper  Primary  Law." 

The  petition  declares  that  such  contemplated  expenditures  "would 
be  a  misapplication  of  the  funds  of  the  corporation,  for  the  reason  that 
the  act  aforesaid  is  unconstitutional  and  void." 

To  this  petition,  the  defendants  have  interposed  a  demurrer;  and 
we  are  brought  to  consider  the  validity  of  the  act  in  question  with 
reference  to  sec.  26,  art.  2,  of  the  constitution,  which  provides  that 
"all  laws  of  a  general  nature  shall  have  a  uniform  operation  through- 
out the  state."  Section  i  of  this  act  (sec.  2921-30,  Bates,  Rev.  Stat.), 
which  declares  the  general  purposes  of  the  act  and  the  territory  in 
which  is  to  operate,  is  as  follows :  "Primary  or  nominating  elections, 
in  cities  of  the  first  grade  of  the  first  class,  and  in  any  counties  contain- 
ing such  city,  for  nominating  county  or  township  or  municipal  officers, 
or  judicial  officers  chosen  by  the  voters  of  such  city  or  county,  or  mem- 
bers of  the  general  assembly,  or  representatives  in  congress,  or  mem- 
bers of  central,  controlling  or  executive  committees  of  political  parties 
shall  be  held  according  to  the  provisions  of  this  act,  and  persons  not 
nominated  in  accordance  therewith  shall  not  be  considered  candidates 
of  either  of  the  political  parties  herein  specially  designated  and  their 
names  shall  not  be  printed  upon  the  official  ballot  under  such  party  sym- 
bol or  name." 

Although  the  election  to  be  held  following  the  primary  election,  in 
March  next,  is  one  for  city  officers  only,  we  have  deemed  it  necessary 
to  consider  the  constitutionality  of  the  act   in  its  relaton  to  county  and 
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townsuip  elections,  and  the  relation  of  the  act  in  that  respect  to  -that  part 
of  the  act  providing  for  primary  elections  in  cities  of  the  first  grade  of  the 
first  class.     It  must  be  considered  as  settled,  by  the  Supreme  Court  of 
this  state,  in  frequent  adjudications,  that  it  is  competent  for  the  legisla- 
ture to  provide  for  the  classification  of  cities,  and  to  enact  laws  relative 
to  the  organization  of  such  cities  as  thus  classified ;  "and  legislation  ap- 
plicable to  classes  of  such  corporations  as  they  are  designated  in  the  sta- 
tutes has  been  uniformly    sustained."    Accordingly,    laws  relating    to 
sewer  and  street  assessments,  and  applicable  only  to  certain  classifica- 
tions of  municipalities,  have  been  upheld  as  a  proper  exercise  of  the  con- 
stitutional power.     Cincinnati  v  Conner,  55  Ohio  St.,  82. 

But  such  authority  has  not  been  generally  conceded  to  the  legisla- 
ture with  reference  to  counties. 

In  Hixson  v  Burson,  54  Ohio  St.,  470,  it  was  held  that  an  act  to 
authorize  the  county  commissioners  of  such  counties  as  had  a  prescribed 
population  **to  provide  for  the  construction,  improvement  and  repair  of 
public  highway,"  91  O.  L.,  759,  is  unconstisutional  in  this,  that  its  sub- 
ject matter  is  general,  while  its  operation  and  effects  are  local."  And 
this  case  expressly  overrules  the  second  syllabus  of  State  v  Com'rs,  35 
Ohio  St.,  458,  which  apparently  announced  ^  contrary  doctrine. 

In  deciding  this  case,  the  court  did  not  refer  to  the  numerous  cases 
upholding  laws  with  reference  to  the  organization  and  classification  of 
cities.  And  again  in  State  v  Davis,  55  Ohio  St.,  15,  it  was  held  that  "an 
act  to  authorize  the  commissioners  of  Mahoning  county  to  repair,  ex- 
tend, reconstruct  and  rebuild  one  or  more  bridges  across  the  Mahoning 
river  in  the  city  of  Youngstown  in  said  county"  was  repugnant  to  sec.  26, 
art.  2,  of  the  constitution.  In  both  of  the  foregoing  cases  it  was  held 
that  laws  relative  to  bridges  and  highways  were  on  general  subject  mat- 
ters, not  local  or  peculiar  to  any  county,  and  hence  such  laws  could  not 
be  Hmited  in  their  operation  to  one  or  more  counties. 

Counsel  for  defendants  rely  upon  McGill  v.  State,  34  Ohio  St.,  288, 
as  sustaining  a  contrary  doctrine.  It  was  there  held,  that  an  act  regulat- 
ing the  selection  of  juries  in  Cuyahoga  county  was  not  a  law  of  a 
general  nature,  within  the  meaning  of  sec.  26,  art.  2,  of  the  constitution. 
In  that  case  it  was  recognized  that  the  selection  of  juries  was  a  general 
subject  matter,  but  in  sustaining  the  application  of  the  law  to  Cuyahoga 
county  only  the  court  said:  **It  was  designed  to  meet  a  special  want  in 
a  county  having  within  its  limits  a  large  and  growing  city,  constantly  in- 
creasing in  population.  That  local  conditions  may  exist  in  such  cities 
or  in  populous  portions  .of  the  state,  requiring  regulations  for  the  selec- 
tion of  jurors  differing  from  those  in  other  parts  of  the  state  less  popu- 
lous, and  where  such  conditions  do  not  exist,  is  very  manifest." 

The  Supreme  Court,  speaking  of  McGill  v.  State,  supfa,  in  Cincin- 
nati V.  Steinkamp,  54  Ohio  St.  284,  293,  said :  "Yet  the  mode  of  selec- 
tion of  juries  was  left  to  legislative  discretion  and  judgment,   and  it  was 
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within  legislative  competency  where  it  'was  apparent  that  a  mode  dif- 
fering from  that  generally  in  use  is  necessary  to  meet  the  specia\  wants 
of  a  particular  county,  to  enact  a  law  applicable  to  that  county."' 

So  in  State  v.  Shearer,  46  Ohio  St.,  275,  2^^,  the  court,  in  speaking 
of  the  McGilI  case,  recognized  the  fact  that  the  jury  law  applicable  to 
Cuyahoga  county  "was  designed  to  meet  a  special  want  in  a  particular 
county."  This  fact  of  "a  special  want  existing  in  a  particular  county" 
which  was  found  by  the  court  that  decided  the  McGill  case,  and  also  con- 
sidered as  having  been  determined  in  later  cases,  following  the  McGiIl 
case,  is  what  distinguishes  that  case  from  the  case  at  bar.  For  it  has 
ben  clearly  pointed  out,  in  State  v.  Shearer,  supra,  that  "a  law  is  not 
necessarily  of  a  general  nature  by  reason  simply  of  its  being  upon  a  gen- 
eral subject."  If  the  law  be  of  a  general  nature,  that  is,  necessarily  af- 
fecting all  parts  of  the  state  alike,  it  must  have  a  uniform  operation: 
throughout  thes  tate.  But  if  it  merely  relates  to  a  general  subject  matter, 
that  is,  one  that  might  have  been  reached  by  means  of  a  general  law,  "it  is 
sufficient  if  it  operates  upon  every  person  brought  within  the  relation 
and  circumstances  provided  for,  and  in  every  locality  where  the  con- 
ditions exist."     City  v.  Steinkamp,  supra. 

We  may  also  observe,  in  passing,  that  in  Hixson  v.  Burson,  supra, 
the  court  used  the  following  significant  language,  with  reference  to  the 
McGill  case :  "The  attempted  limitation  of  the  scope  of  sec.  26,  art.  2,  iii 
some  of  the  cases  cited  is  too  narrow ;  notably  is  this  true  of  the  cases  of 
McGill  V.  State,  and  Cass  v.  Dillon,  supra.'* 

The  quetetion  then  arises,  is  the  subject  of  the  act  in  question,  gen- 
eral or  local  in  its  nature ;  that  is,  is  it  a  matter  needful  and  proper  for 
regulation  in  such  counties  only  as  have  a  city  of  the  first  grade  of  the 
first  class?  It  is  contended  by  defendants  that  this  question  is  subject 
only  to  legfislative  determination,  and  that  the  legislature  in  thus  limiting 
the  act  in  this  case  has  conclusively  determined  the  question  of  the  neces- 
sity of  such  act  for  such  counties  only  as  have  a  city  of  the  first  grade  of 
the  first  class.  But  this  cannot  be  sustained.  In  Gaylord  v.  Hubbard, 
56  Ohio  St.,  25,  35,  the  court  said :  "This  view  of  the  question  also  de- 
nies to  the  general  assembly  the  power  to  conclusively  determine 
whether  a  subject,  upon  which  they  are  about  to  legislate,  is  general  or 
local  in  its  nature.  If  such  subject  is,  in  its  nature,  general,  its  character 
can  not  be  changed  by  legislative  declaration.  If  this  result  could  be 
brought  about  in  that  way,  all  that  would  be  necessary  to  the  validity  of 
a  local  statute  dealing  with  a  general  subject,  would  be  a  prior  declara- 
tion that  the  subject  was  local."  And  again,  on  page  36,  the  court  said: 
"The  only  practicable  rule  on  the  subject  is  that  which  requires  each 
case  as  it  arises  to  be  placed  in  the  one  class  or  the  other  as  the  common 
understanding  of  mankind  may  dictate."  In  other  words,  the  question 
is  one  for  judicial  and  not  for  legislative  determination ;  and  must  be  de- 
cided by  the  courts  in  each  case  as  it  arises.     In  so  doing  the  courts  are 
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authorized  to  exercise  **the  common  understanding  of  mankind"  upon 
tiiese  subjects. 

Bearing  this  rule  in  mind,  we  have  no  difficulty  in  holding  thai  the 
subject   of  regulating  primary  elections  is  a  general  one;  nor  are  we 
without  authority  in  so  holding.     See  State  v.  Poston,  59  Ohio  St.,  122, 
and  also  the  recent  case  of  State  v.  Buckley,  9  Ohio  Circ.  Dec,  841,  de- 
cided by  the  circuit  court  of  Cuyahoga  county  and  affirmed  by  the  Su- 
preme Court,  60  Ohio  St.,  273.     In  the  opinion  of  the  circuit  court  on 
pa^e  345  it  was  said :   **The  subject  of  a  fair  elec^tion  is  one  that  interests 
an  the  people  of  the  state.     The  people  of  one  county  are  no  more  in- 
terested in  the  proper  conduct  of  elections  in  their  county  than  are  the 
people  of  an  adjoining  county."     Again  the  court  said,  on  page  344,  that 
"a  law^  is  not  general  in  any  correct  sense  of  the   term,   but   is   special, 
when  it  is  suspended  in  one  locality,  where  exists  a  proper  subject  mat- 
ter on  which  to  operate ;  but  is  in  full  force  in  another  locality  of  exactly 
the  same  kind.     *     *     *    There  are  reasons  why  a  city  needs  election 
regulations  that  would  be  useless  in  country  districts.     *     *     *     So  far 
as  this  classification  is  made  in  the  laws  of  Ohio  they  are  constitutional." 
And  again,  on  page  345,  the  court  says  that,  "aside  from  the  distinction 
existing  as  shown  before  between  cities  and  rural  districts,  there  is  no 
sufficient  ground  as  to  locality  in  which  the  law  shall  operate  to  make 
any  classification  of  the  laws  of  election.    As  to  the  interest  that  all  per- 
sons have  in  such  laws,  it  is  the  same  in  every  part  of  the  state."     And 
on  page  348  of  this  decision  occurs  this  significant  language:    "These 
laws  undertake  to  make  and  do  make  a  distinction  between  the  rural 
parts  of  a  county  containing  a  city  of  the  class  named  in  the  law,  and  the 
rural  parts  of  a  county  not  containing  such  city.     Any  reason  for  this 
distinction  in  the  law  is  not  easily  comprehended.     We  know  none  nor 
can  we  think  of  any  reason  why  one  county  should   be  or  can  be   dis- 
tinguished from  another  under  the  election  laws. 

"It  is  clear  from  the  decisions  of  the  Supreme  Court  of  the  state  that 
the  classification  allowed  by  the  laws  of  the  *tate  as  to  municipalities, 
cannot  be  extended  to  counties."  We  must  therefore  say  that  the  sub- 
ject of  elections  is  a  general  one ;  and  that  no  reason  appears  and  none 
has  been  suggested  for  having  the  law  in  question  apply  to  Hamilton 
county  and  to  townships  in  said  county,  which  does  not  apply  equally  to 
other  counties  and  other  townships  throughout  the  state,  and  hence  the 
law  in  this  respect  must  fail. 

Having  ascertained  that  the  law  is  unconstitutional,  insofar  as  it  re- 
lates to  county  and  township  elections,  the  next  inquiry  is  as  to  its 
validity  with  reference  to  municipal  elections  in  cities  of  the  first  grade 
of  the  first  class.  It  is  contended  by  the  plaintiff  that  the  law,  in  this  re- 
spect, cannot  be  upheld  on  the  authority  of  cases  relating  to  the  organ- 
ization of  cities,  and  to  sewer  and  street  assessment  laws  in  cities  of  cer- 
tain designated  classifications. 
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It  is  urged  that  the  present  act  is  distinguishable  from  the  above 
mentioned,  inasmuch  as  it  but  indirectly  affects  the  city,  as  such,  and 
directly  affects  the  people  in  the  exercise  of  their  rights  and  privileges; 
and  hence  it  is  claimed  it  falls  within  the  rule  announced  in  Cincinnati 
V.  Steinkamp,  6  Circ.  Dec,  85,  54 '  Ohio  St.,  284,  with  reference  to  the 
construction  of  fire-escapes. 

In  the  view  we  take,  it  is  unnecessary  to  determine  this  or  any  other 
objections  that  might  be  advanced  against  the  law  if  it  related  solely  to 
cities  of  the  first  grade  of  the  first  class.  We  think  the  law,  in  its  rela- 
tion to  the  municipality,  and  to  the  county  and  townships  therein,  is  so 
interwoven  and  so  inter-dependent  that  the  whole  law  must  fail,  even  if 
it  be  conceded  that  a  part  of  the  law  standing  alone  might  othernvise  be 
constitutional.  A  careful  reading  of  the  first  section  of  the  act  makes 
it  apparent  that  the  law  was  intended  to  apply  to  certain  designated  elec- 
tions held  within  certain  territorial  limits.  That  is,  it  was  intended  to  be 
limited  to  such  county  as  had  in  it  a  city  of  the  first  grade,  of  the  first 
class,  and  to  county  municipal  and  township  elections  occurring  therein. 
It  was  intended  to  apply  to  the  elecions  of  such  officers  as  are  to  be 
chosen  only  by  the  voters  within  that  prescribed  territory;  and  was 
not  intended  to  apply  to  apply  to  any  election  held  therein  for  an 
officer  to  be  voted  for  outside  of  the  territory,  as,  for  instance,  a 
judge  of  the  circuit  court,  or  for  state  officers.  We  think  the 
law  is  carefully  drawn  with  this  object  in  view.  In  other  words,  it  was 
not  intended  for  the  regulation  of  every  election  occurring  in  the  city, 
or  for  every  election  occuring  in  the  county  or  township;  so  that  the 
law,  in  its  application  to  each,  could  be  considered  as  a  seperate  and  dis- 
tinct enactment  and  not  dependent  upon  the  other  for  validity.  On  the 
contrary,  the  enactment  must  be  regarded  as  but  one  provision,  as 
a  whole,  intended  for  the  regulation  of  elections  of  all  officers 
elected  exclusively  within  that  territorial  limit,  or  any  designated 
part  thereof.  It  was  intended  to  apply  throughout  the  entire  county, 
but  only  to  elections  to  -be  exclusively  determined  therein.  Hence, 
we  could  not  overturn  the  law  within  a  part  of  the  designated  territory 
and  sustain  it  as  to  the  rest. 

Otherwise,  it  would  lead  to  consequences  which  we  do  not  think 
we  should  assume  the  legislature  intended,  unless  such  intention  clear- 
ly appears.  For  instance,  in  the  same  nominating  convention  for 
county  officers,  we  would  have  delegates  from  the  city  elected  under 
the  provisions  of  this  act  and  delegates  from  the  outlying  country 
chosen  under  a  different  law;  and  we  do  not  feel  at  liberty  to  suppose 
that  the  legislature  intended  other*  than  uniformity  in  the  election  of 
all  delegates  to  the  same  county  convention.  Again,  in  the  election 
of  members  of  the  executive  committees  for  the  county,  those  from 
the  city  would  be  elected  under  this  law,  and  those  from  the  outlying 
country,  while  not  chosen  under  or  in  any  wise  governed  by  the  pro- 
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tisicms  of  such  law,  would  nevertheless  have  a  voice  as  such  county 
executive  committeemen  in  election  matters  in  the  city  where  such 
law  was  in  force.     We  cannot  give  such  interpretation  to  the  law. 

In  Moore  v.  Given,  39  Ohio  St.,  661,  it  was  said:  "It  is  the  duty 
of  courts  in  the  interpretation  of  statutes,  unless  restrained  by  the  let- 
ter, to  adopt  that  view  which  will  avoid  absurd  consequences,  injustice 
or  great  inconvenience,  as  none  of  these  can  be  presumed  to  have  been 
within  the  legislative  intent." 

In  State  v.  Buckley,  supra,  346,  the  language  of  the  circuit  court 
is  exceedingly  appropriate  to  the  question  we  are  now  considering.  It 
was  therfe  said:  "There  is  no  doubt  that  an  act  may  be  constitutional 
in  part  and  in  part  void.  If  the  unconstitutional  parts  are  essential 
to  the  constitutional,  all  must  fail,  and  if  the  parts  are  so  mutually  re- 
lated as  to  make  it  evident  that  the  legislature  intended  them  to  con- 
stitute one,  so  that  if  all  could  not  be  carried  into  effect,  none  would 
have  received  the  legislative  sanction,  the  case  is  within  the  same  rule; 
but  this  rule  must  be  taken  with  the  limitation  that  he  parts  so  held 
respectively,  constitutional  and  unconstitutional,  must  be  wholly  in- 
dependent of  each  other,  so  that  the  one  intent  may  exist  as  to  one, 
and  a  separate  intent  as  to  the  other." 

Authorities  might  be  multiplied  in  support  of  this  rule,  were  it 
necessary.  We  think  it  entirely  applicable  to  the  case  at  bar.  It  fel- 
lows that  the  entire  law  in  question  must  be  held  to  contravene  sec. 
26,  art.  2,  of  the  constitution,  and  the  demurrer  to  the  petition  of  plain- 
itiff  will  therefore  be  overruled. 

Smith  and  Dempsey,  JJ.,  concur. 


IWDEMNITY— REPLEVIN  BOND— SUBROGATION. 

[Superior  Court  of  Cincinnati,  General  Term,  November,  1898.] 
Smith,  Davis  and  Dempsej,  JJ. 

John    Shillito  Co.    v.  Henderson-Achert  Litohgraphing   Co 

L  Vioi*ATioN  OF  Contract  to  Indemnify  Surety  on  Repi^evin  Bond. 

Wbcre,  by  agreement  between  plaintiff,  principal  on  the  bond,  and  the  defend- 
ant in  replevin,  the  property  replevined  is  wholly  surrendered  to  the  former, 
'without  the  knowledge  of  a  surety,  notwithstanding  that  such  surety  was 
induced  to  sign  the  replevin  bond  by  an  order  from  the  plaintiff  authorizing 
defendant  in  replevin  to  hold  sufficient  of  the  goods  to  indemnify  the  surety, 
tlie  plaintiff,  principal  on  the  replevin  bond,  and  the  defendant  in  replevin, 
are  each  guilty  of  a  violation  of  the  contract,  and  a  right  of  action  accrues  to 
the  surety  whenever  he  is  called  upon  to  pay  a  judgment  by  virtue  of  the 
bond. 

2L  ATTACHING    Creditor    prom    whom    Goods  were   Repi^evined   Cannot 

PRBVBlfT  REI<EASE. 

An  attaching  creditor,  from  whom  the  property  was  replevined,  has  no  power, 
by  virtue  of  conditions  above  stated,  to  prevent  the  defendant  in  replevin  from 
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releasing  such  property  to  tbe  plaintiff,  for  the  reason  that  the  principal  has 
given  a  replevin  bond,  according  to  law,  and  the  creditor,  in  such  case,  must 
follow  the  security  given  him. 
8.  Whbn  Creditor  can  bb  Subrogated,  and  when  he  can  not. 

When  the  security  is  given  with  the  intention  that  it  shall  be  applied  for  the 
payment  of  the  debt  and  be  an  indemnity  to  the  surety,  the  surety  is  a  mere 
trustee  for  the  creditor  and  holds  the  same  in  trust,  and  substitution  may  be 
decreed ;  bat  where  the  creditor  is  to  indemnify  the  surety  only  against  the 
payment  of  the  debt,  it  is  personal  to  the  surety  and  there  can  be  no  substi- 
tution ;  the  creditor  can  only  be  subrogated  in  cases  where  the  surety  is  a  mere 
trustee. 

4.  When  Creditor  may  Comtei.  the  Application  of  Fund  or  Pi«bdgb   in 
Hands  of  a  Surety,  to  his  Debt. 

If  a  fund  or  pledge  be  in  the  hands  of  a  surety  for  his  indemnity,  the  creditor 
may,  if  he  has  no  other  remedy,  compel  the  application  of  the  same  to  his 
d^bt  Not  only  is  this  true  of  a  fund  in  the  hands  of  a  surety  as  indemnity, 
but  a  creditor  can  follow  the  funds  of  the  principal  into  the  hands  of  a 
stranger,  and,  if  there  are  no  priorities,  compel  the  application  of  the  same  to 
the  liquidation  of  his  debt. 

5.  When  Creditor  can  not  be  Subrogated  or  Substituted  for  the  Surety* 

Where  the  surety  has  no  funds  in  his  possession  as  an  indemnity,  but  only  a 
broken  promise  of  tbe  principal,  and  a  violation  of  the  contract  on  the  part 
of  the  holders  of  the  indemnity,  in  permitting  the  principal  to  withdraw  the 
same,  without  the  consent  of  the  surety,  the  rights  and  liabilities  accruine 
therefrom  are  personal  to  the  surety,  and  the  creditor  can  not  be  subrogated 
thereto  or  substituted  for  said  surety. 

Davis,  J. 

It  appears  from  the  petition  and  the  evidence  that  the  Henderson- 
Achert  Lithographing  Company,  on  September  24,  1889,  brought  a 
suit  in  attachment  against  the  firm  of  Belford,  Clarke  &  Co.,  a  non- 
resident corporation,  and  attached  a  stock  of  books  and  merchandise 
then  in  possession  of  the  John  Shillito  Company,  as  the  property  of 
Belford,  Clarke  &  Co.  A  firm  known  by  the  name  of  the  Book  & 
Stationary  Department  Supply  Company,  claimed  to  be  the  owner  of 
said  books  and  merchandise  so  attached,  and  on  or  about  November 
I,  1889,  said  book  and  stationary  supply  company  brought  suit  in  re- 
plevin against  the  Henderson-Achert  Lithographing  Company,  and 
also  made  the  John  Shillito  Company  defendant,  to  recover  said  goods 
so  attached  by  the  Henderson-Achert  Lithographing  Company.  Said 
book  and  stationary  supply  company  was  also  a  non-resident  corpora- 
tion, and  it  became  necessary  to  have  resident  bondsmen  on  said  re- 
plevin bond.  The  book  and  stationery  supply  company  had  written  a 
letter  to  one  George  B.  Fox,  to  become  himself  as  such  bondsman, 
and  also  secure  some  other  person  to  go  on  said  replevin  bond  with 
him.  This  letter  also  requested  the  said  George  B.  Fox  to  call  and 
see  the  John  Shillito  Company,  who  had  possession  of  said  books ;  that 
said  book  and  stationery  supply  company,  about  the  same  time,  had 
also  written  a  letter  to  James  W.  Dawson,  superintendent  of  the  John 
Shillito  Company,  about  the  same  matter,  which  letter  is  as  follows: 

"Chicago,  November  i,  1889. 
"James  W.  Dawson, 

"Cincinnati,  Ohio. 
"Dear  Sir:    We  hereby  authorize  you  to  hold,  of  the  stock  and 
merchandise  now  in  the  stationery  department  of  the  John  Shillito 
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Company,  so  much  in  amount  as  will  be  necessary  to  guiarantec 
George  B.  Fox  or  whosoever  he  may  have  sign  bond,  against  any  loss 
by  being  a  party  to  the  bond  given  or  to  be  g^ven  in  the  replevin  suit 
of  this  company  against  the  Henderson-Achert  Lithographing  Com- 
pany, and  to  hold  such  stock  and  merchandise  until  such  time  as  said 
George  B.  Fox  may  notify  you  in  writing  that  he  has  no  desire  for  any 
further  guarantee. 

"Yours  truly, 

"The  Book  &  Stationery 

"Department  Supply  Co., 

"Per  C.  Higgins, 

"President." 

By  virtue  of  this  letter  and  certain  verbal  statements,  made  by 
James  W.  Dawson  to  George  B.  Fox,  that  he  would  be  safe  in  going 
on  said  replevin  bond,  and  that  he  was  amply  protected,  etc.,  thereitpon 
said  George  B.  Fox  procured  one  George  Fox  to  go  on  said  replevin 
bond  with  him,  and  both  were  accepted,  and  the  books  and  merchan- 
dise were  replevined  and  turned  over  to  said  book  and  stationery  sup- 
ply company. 

July  12,  1890,  a  final  judgment  was  rendered  in  favor  of  the  Hen- 
derson-Achert Lithographing  Company  against  Belford,  Clarke  &  Co., 
in  said  attachment  suit,  and  a  judgment  was  rendered  in  its  favor  for 
the  sum  of  $3,129.02  and  costs.  January  22,  1897,  judgment  in  favor 
of  the  defendant  in  error  herein  and  against  the  book  and  stationery 
supply  company,  in  said  replevin  suit,  was  rendered  for  the  sum  of  $4,- 
365.56  and  costs,  and  that  after  certain  payments  have  been  made  there- 
on, that  there  is  still  due  to  defendant  in  error  the  sxim  of  $3,556.99, 
with  interest  on  same  from  January  4,  1897. 

Belfard,  Clarke  &  Co.  and  the  book  and  stationery  supply  company 
are  non-residents,  and  are  admitted  to  be  insolvent,  and  no  suit  has  ever 
been  brought  on  said  replevin  bond  against  said  George  B.  Fox  and 
George  Fox. 

The  only  averment  contained  in  said  petition  of  the  Henderson^ 
Achert  Lithographing  Company,  as  to  the  custody,  care,  etc.,  of  said 
books  and  merchandise,  or  the  proceeds  thereof,  by  said  John  Shillito 
Company  is  as  follows: 

"And  the  plaintiff  further  says  that  the  defendant,  the  John  Shillito 
Company,  has  realized  from  the  sale  of  said  stock  of  goods,  and  other 
merchandise,  more  than  sufficient  to  pay  the  said  judgment  and  interest 
and  costs  in  case  number  44378,  but  though  duly  requested  refuses  to 
pay  to,  or  for  the  plaintiff,  the  balance  due  upon  said  judgment  or  satis- 
fy said  judgment." 

It  would  seem  from  the  averment  in  the  petition  that  the  Shillito 
Company  had,  at  the  commencement  of  this  action,  merchandise  or 
credits  of  Belford,  Clarke  &  Co.,  and  of  the  book  and  stationery  supply 
company,  in  its  possession,  but  the  evidence  in  the  case  shows,  and  it  is 
admitted    by    counsel   of   the    Henderson-Adhert   Lithographing   Com- 
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pany,  that  before  the  commencement  of  this  action,  and  before  final 
judgment  had  been  rendered  in  the  replevin  suit,  that  the  Shillito  com- 
pany had  sold  all  the  books  and  merchandise,  and  had  remitted  all  of 
the  moneys  to  the  book  and  stationery  supply  company,  and  at  the  re- 
quest of  the  book  and  stationery  supply  company,  and  without  the 
knowledge  or  consent  of  the  said  Geo.  B.  Fox.  Judgment  below 
was  rendered  in  favor  of  Henderson-Achert  Lithographing  Company, 
Error  is  prosecuted  to  reverse  the  same. 

It  is  urged  that  the  John  Shillito  Company  held  said  books  and 
merchandise  or  the  proceeds  thereof,  as  a  trust  fund  for  the  benefit  of 
the  Henderson-Achert  Lithographing  Company,  and  that  the  plaintiff 
below  was  subrogated  to  the  rights  of  the  replevin  bondsmen.  On  the 
other  hand,  it  is  contended  that  the  same  was  only  an  indemnity  to  said 
bondsmen,  and  a  matter  personal  to  them. 

Were  said  books  and  merchandise  or  the  proceeds  thereof  a  trust 
fund  or  an  indemnity,  or  were  they  a  trust  fund  and  an  indemnity  com- 
bined? It  IS  clear  that  George  B.  Fox,  the  surety,  and  his  principal, 
the  book  and  stationery  supply  company,  could  at  any  time  agree  to 
order  the  John  Shillito  Company  to  deliver  said  books  or  the  proceeds 
to  whoever  they  saw  fit,  but  such  an  agreement  was  not  entered  into; 
but  the  principal,  without  the  knowledge  or  consent  of  Fox  (surety), 
makes  a  demand  on  the  John  Shillito  Company  for  the  books  and  pro- 
ceeds and  the  same  are  turned  over  to  the  principal  by  the  John  Shillito 
Company,  and  in  doing  this  both  the  principal  and  the  Shillito  Com- 
pany (stakeholder)  violated  their  contract  with  Fox,  and  a  right  of  ac- 
tion ripens  in  him  for  the  breach  whenever  he  is  called  upon  for  the  pay- 
ment of  the  judgment  of  the  Henderson-Achert  Lithographing  Com- 
pany. 

Suppose  principal  and  surety  had  agreed  to  release  the  indemnity, 
could  the  He;nderson-Achert  Lithographing  Company  by  injunction 
prevent  principal  and  surety  from  releasing  the  indemnity  in  the  hands 
of  surety?  Certainly  not,  and  for  the  reason,  the  principal  had  given 
a  replevin  bond  according  to  law,  and  the  creditor  in  such  case  has  to 
follow  the  security  specially  given  to  him  in  the  event  of  his  success, 
to  collect  his  debt. 

There  is  not  the  slightest  suspicion  in  the  evidence  or  agreement 
that  these  books  and  merchandise  or  the  proceeds  thereof  were  to  be 
held  as  indemnity  or  security  with  the  intention  that  the  same  be  finally 
applied  to  the  payment  of  the  debt  of  the  Henderson-Achert  Litho- 
graphing Company. 

The  distinction  between  cases  were  the  creditor  can  be  subroga- 
ted and  where  he  can  not  is  this :  When  the  security  is  given  with  the 
intention  that  it  shall  be  applied  for  the  payment  of  the  debt  and  be  an 
indemnity  to  the  surety,  he  (the  surety)  is  a  mere  trustee  for  the  creditor 
and  holds  same  in  trust,  and  substitution  may  be  decreed ;  but  where 
the  creditor  is  to  indemnify  the  surety  only  against  the  payment  of   the 
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4ebt,  as  in  the  case  at  bar,  it  is  personal  to  the  surety,  and  there  can  be 
no  substitution;  the  creditor  can  only  be  subrogated  in  those  cases 
Habere  the  surety  is  a  mere  trustee. 

There  is  no  averment  in  the  petition  that  the  funds  in  the  hands  of 
the  John  Shiliito  Company  was  a  trust  fund  for  the  Henderson-Achert 
Lithographing  Company,  and  there  is    not    a  scintilla  of    eviaence   that 
principal  and  surety  ever  contemplated  cm*  thought  it  was  a  trust  fund 
for  the  benefit  of  the  said  Henderson-Achert  Litographing  Company. 
The  John  Shiliito  Company  were  simply  stakeholders  for  both  principal 
and  surety,  and  if  the  John  Shiliito  Company  misappropriated  the  fund 
or  indemnities,  or  permitted   either  principal  or   surety  to  withdraw  the 
indemnity  without  the  consent  of  the  other,  it  would  be  liable  in  dam- 
ages to  the  party  injured;  but  in  case  at  bar  Fox  can  not  maintain  an 
action  either  at  law  or  in  equity  against  the  John  Shiliito  Company, 
for  the  reason  that  he  has  not  been  damnified,  and  the  right  of  the  Hen- 
derson-Achert Lithographing  Company  cannnot  rise  higher  than  Fox. 
Ohio  Life   Ins.   &   Trust  Co.  v.  Reeder,    18   Ohio  135 ;  Grant  v.  Lud- 
low's Admrs.,  8  Ohio  St.,  i ;  Pratt  v.  Walworth,  8  Circ.  Dec,  474. 

It  is  well  settled,  that  if  a  fund  or  pledge  be  in  the  hands  of  a  surety 
for  his  indemnity,  the  creditor  may,  if  he  has  no  other  remedy,  compel 
the  application  of  the  same  to  his  debt.  Not  only  is  this  true  of  a  fund  in 
the  hands,  surety  as  indemnity,  but  a  creditor  can  follow  the  funds  of  the 
principal  into  the  hands  of  a  sti^janger,  and  if  there  are  no  priorities,  com- 
pel the  application  of  the  same  to  the  liquidation  of  his  debt. 

In  this  case  there  is  no  fund,  but  a  broken  promise  of  the  principal 
to  the  sureity,  and  a  violation  on  the  part  of  the  holders  of  the  indem- 
nity in  permitting  the  principal  to  withdraw  the  same  without  the  con- 
sent of  the  surety.  This  is  a  right  personal  to  the  surety,  and  the  cred- 
itor can  not  be  subrogated  or  submitted  for  said  surety. 

Judgment  of  special  term  is  hereby  reversed. 
Smith,  J.,  dissenting. 

1.  IrBGAi;  Effect  of  Action  in  Replevin  and  Giving  Bond. 

The  legal  effect  of  the  action  in  replevin  and  the  giving  of  the  bond  it  to 
make  the  defendant  in  replevin  a  creditor,  the  plaintiff  a  debtor  and  the 
bondsmen  sureties. 

2.  Creditor  Subrogated  to  Rights  of  Surety. 

The  defendant  in  replevin,  nnder  the  circumstances  above  stated,  as  creditor, 
became  subrogated  to  the  rights  of  the  surety,  provided  for  in  the  contract 
of  indemnity^ 

3.  Subrogation  to  Surety's  right  of  Action. 

One  of  those  rights  is  to  sue  for  failure  to  retain  the  property  which  was  to  be 
held  as  indemnity  to  the  bondsmen.  This  right  of  action  is  property,  though 
different  in  form,  quite  as  much  as  tangible  property  and  subject  to  the  rule 
of  subrogation. 

4.  Crbditor  may  Proceed  Against  Security  without  Judgment. 

Where,  under  these  conditions,  the  principal  debtor  and  the  surety  are  both 
insolvent,  the  creditor  may  proceed  at  once,  without  reducing  his  claim  to 
judgment,  upon  the  security  in  the  surety's  hand,  viz.,  the  right  of  action 
against  the  person  releasing  the  property  which  was  to  be  held  to  indemnify 
the  surety. 
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This  is  an  action  by  the  Henderson-Achert  Lithographing  Com- 
pany to  recover  from  the  John  Shillito  Company  the  sum  of  $3,556.99 
with  interest  thereon  from  January  4,  1897.  The  case  was  tried  below 
before  a  jury  and  a  judgment  recovered  by  the  plaintiff  for  the  full 
amount  claimed;  and  error  is  now  prosecuted  here  to  reverse  that 
judgment. 

With  the  exception,  to  which  I  shall  hereafter  refer,  all  the  facts  in 
the  case  are  admitted ;  and  as  the  one  fact  in  dispute  has  been  found  by 
the  jury  in  favor  of  the  defendant  in  error,  and  as  such  finding  is  not 
manifestly  contrary  to  the  weight  of  the  evidence,  the  case  presents 
solely  questions  of  law,  which  arise  upon  an  established  state  of  facts. 
A  brief  statement  of  the  facts  is  as  follows : 

On  September  24,  1889,  Belford,  Clarke  &  Company,  an  Illinois 
corporation,  was  indebted  to  the  plaintiff,  the  Henderson-Achert  Lith- 
ographing Company,  in  the  sum  of  $2,988.00,  and  on  that  day  the 
plaintiff  brought  an  action  against  the  Belford  Company  in  this  court 
and  levied  an  attachment  on  a  large  stock  of  books  and  other  merchan- 
dise belonging  to  the  Belford  company,  which  were  in  the  possession 
of  the  defendant,  the  John  Shillito  Company,  of  this  city. 

Subsequently,  on  November  i,  1889,  the  book  and  stationary  de- 
j)artment  supply  company,  another  Illinois  corporation,  claiming  to  be 
the  owner  of  the  attached  property,  replevied  the  goods  from  the  at- 
taching officer  and  the  John  Shillito  Company,  in  whose  custody  the 
goods,  by  consent  of  the  parties  in  the  attachment  proceedings,  had 
been  permitted  to  remain.  The  sureties  upon  the  replevin  bond  were 
George  B.  Fox  and  his  uncle,  George  Fox,  since  deceased,  both  of  whom 
became  surety  on  the  bond  under  the  following  circumstances : 

The  books  were  originally  in  possession  of  the  Shillito  company 
by  an  agreement  with  the  supply  company,  by  the  terms  of  which  the 
Shillito  company  were  to  receive  ten  per  cent,  of  the  gross  receipts 
from  all  sales.  The  Shillito  compiany  were,  therefore,  interest^  in 
freeing  the  books  from  the  attachment  lien.  To  accomplish  this,  the 
supply  company  wished  to  bring  suit  to  replevin  the  books,  and  to  this 
end  a  bond  was  necesisary.  To  procure  a  bondsman  the  supply  com- 
pany directed  the  Shillito  company  to  agree  to  hold  such  portion  of  the 
books  as  might  be  necessary,  as  security,  to  indemnify  any  one  who 
might  go  on  the  bond,  and  the  Shillito  company  agreed. with  and  prom- 
ised Fox  that,  if  he  would  go  on  the  bond,  it  would  hold  as  a  fund  for 
his  indemnity,  to  save  him  from  loss,  so  many  books  (or  their  proceeds 
if  sold)  as  might  be  needed  for  that  purpose,  until  such  time  as  he 
should  notify  them  in  writing  that  he  no  longer  required  them  to  do 
so.  Fox  and  his  uncle  thereupon  became  surety  for  the  supply  com- 
pany, on  the  bond  in  the  replevin  action.  The  John  Shillito  company 
sold  all  the  books,  but  instead  of  holding  the  proceeds,  paid  them  over 
by  the  direction  of  the  supply  company  to  a  foreign  corporation,  since 
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dissolved.     In   the  various  transactions  detailed,  the  Shillito  company 
was  represented  by  an  agent  in  its  employ  named  Dawson. 

It  is  due  the  Shillito  company  to  say  Dawson  denied  making  the 
agreement  to  which  I  have  referred,  and  the  Shillito  company  con- 
tended that  the  making  of  the  agreement  was  beyond  the  scope  of  his 
agency.  But  the  jury  have  found  adversely  to  them  with  respect  to 
these  facts. 

The  supply  company  and  George  B.  Fox  and  his  uncle  are  both 
insolvent.  There  is  evidence  tending  to  prove  these  facts  in  the  record, 
counsel  for  the  Shillito  company  have  not  disputed  them,  and  the  court 
charged  the  jury  that  they  had  been  proven,  and  the  defendant  did  not 
except  to  that  charge. 

The  attachment  suit  was  decided'  in  favor  of  the  lithographing 
company  in  July,  1890,  and  judgment  was  obtained  against  the  Chicago 
company,  in  the  replevin  suit,  on  January  7,  1897. 

The  sole  question  presented  in  the  case  is  one  of  law,  viz.:  Has 
the  lithographing  company  a  remedy  against  the  Shillito  company? 

The  legal  effect  of  the  replevin  action  and  the  giving  of  the  bond 
in  that  action  was  to  make  the  lithographing  company  a  creditor,  the 
supply  company  a  debtor,  and  Fox  a  security  for  the  amount  called 
for  in  the  replevin  bond,  if  it  should  subsequently  appear  that  there 
was  a  liability  on  the  same. 

Such  being  the  relation  which  the  parties  bore  to  one  another,  it 
seems  to  me  that  the  law  governing  their  rights,  under  the  facts  be- 
fore us,  is  conclusively  settled  in  favor  of  the  lithographing  company 
and  may  be  summed  up  as  follows : 

(i.)  The  lithographing  company  as  creditor  is  subrogated  to  the 
rights  of  Fox  to  all  securities  provided  for  his  indemnity  by  his  principal; 
(2),  one  of  Fox's  rights  is  to  sue  the  Shillito  company  for  its  failure 
safety  to  keep  and  hold  as  a  fund  for  his  indemnity  the  property  put  into 
its  hands  for  that  purpose  by  the  supply  company,  the  debtor,  and  which 
both  the  supply  company  and  the  Shillito  company  agreed  that  it  should 
SO  hold  in  consideration  of  Fox  signing  the  bond.  (3.)  The  principal 
debtor  and  the  surety  both  being  insolvent,  the  creditor  may  proceed  at 
once  to  realize  upon  the  security  in  the  surety's  hand,  viz. :  the  right  of 
action  against  the  Shillito  company,  without  first  securing  a  judgment 
against  the  principal  and  surety 

That  the  creditor  has  the  right  in  equity,  to  subject  assets  of  the 
principal  in  the  hands  of  the  surety,  where  the  principal  and  surety  are 
both  insolvent,  without  going  through  the  formality  of  securing  a  judg- 
ment, is  a  proposition  well  settled  in  other  states,  and  I  think  is  fairly 
deducible  from  the  authorities  in  this  state. 

In  Kelly  v.  Herrick,  131  Mass.,  373,  the  syllabus  is  as  follows: 

"A  guardian  is  entitled  in  equity  to  have  securities,  given  by  a 
former  guardian  to  his  sureties  to  indemnify  them  against  their  liability 
for  his  debt  to  the  ward's  estate,  sold  and  the  proceeds  applied  to  the 
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payment  of  that  debt,  the  former  guardian  and  the  sureties  having  be- 
come insolvent,  and  a  portion  only  of  the  debt  having  been  paid  by  the 
sureties;  and  the  sureties  are  not  entitled  to  have  the  amount  so  paid 
allowed  to  them  out  of  the  proceeds  of  the  securities  before  the  claim 
of  the  guardian  is  satisfied,  but  only  to  the  balance  remaining  after  pay- 
ment of  such  claim." 

At  pp.  374-5  the  court  said : 

"We  are  of  opinion  that  the  plaintiff  is  entitled  to  the  relief  prayed 
for.  These  securities  were  given  by  the  former  guardian  to  indemnify 
his  sureties,  in  case  they  actually  discharged  the  liability  they  had  as- 
sumed in  his  behalf,  by  paying  to  the  plaintiff  the  money  due  theWard's 
estate.  Failing  to  pay  this  debt  by  reason  of  insolvency  the  plaintiff  has 
a  right  in  equity  to  have  the  securities  sold  and  the  proceeds  applied  to 
the  payment  of  his  claim.  Property  thus  given  to  a  surety  as  security  for 
the  payment  of  a  debt,  is  held  by  such  surety  in  trust  for  the  creditor.*' 

In  New  Bedford  Inst,  for  Savings  v.  Fairhaven  Bank,  9  Allen,  175, 
the  first  sentence  of  the  syllabus  is  as  follows: 

"If  the  maker  of  a  promissory  note  gives  a  mortgage  as  security 
to  an  accommodation  indorser,  whose  liability  upon  the  note  after- 
wards becomes  fixed,  the  indorsee,  after  the  insolvency  of  the  maker 
and  indorser,  is  entitled  to  have  the  morgage  assigned  to  him,  although 
the  condition  of  it  is  only  for  the  security  of  the  indorser,  at9d  not  to 
pay  the  debt." 

In  Ohio  Life  Ins.  and  T.  Co.  v.  Rceder,  18  Ohio,  35,  a  bill  in 
chancery  alleged  "that  Henry  L.  Reeder  made  to  Nathaniel  Reeder^ 
a  mortgage  conveying  certain  real  estate  conditioned  for  the  pa)mient 
of  $3,800  due  said  Nathaniel,  and  likewise  to  secure  and  save  said  Na- 
thaniel harmless  against  certain  indorsements  that  he  had  made  for  him 
to  the  several  banks  of  Cincinnati,  amongst  which  was  three  notes  pay- 
able at  the  Ohio  Life  Insurance  and  Trust  Company.  The  bill  further 
set  forth  that  on  January  2,  1846,  Henry  L.  Reeder  made  to  Nathaniel 
Reeder,  another  mortgage  on  other  real  estate  conditioned  to  protect 
and  save  said  Nathaniel  harmless  as  his  indorser  on  a  number  of  other 
notes." 

It  was  also  stated  that  "the  Ohio  Life  Insurance  and  Trust  Com- 
pany were  the  holders  of  two  of  these  notes  indorsed  by  Nathaniel  and 
covered  by  the  mortgages,  and  that  both  were  due  and  unpaid;  that 
they  were  regularly  protested  for  non-payment  and  that  due  notice  was 
given  to  Nathaniel  Reeder,  the  indorser,  and  that  Henry  and  Nathaniel 
Reeder  neglected  and  refused  to  make  payment." 

The  prayer  of  the  bill  was  that  the  mortgaged  premises  might  be 
sold  and  the  proceeds  applied  to  the  payment  of  complainant's  debts. 

The  bill  was  demurred  to  and  the  court  sustained  the  demurrer 
upon  the  ground  that  it  did  not  appeJar  from  the  bill  but  that  the  plain- 
tiff had  <n  adequate  remedy  at  law  because  there  was,  "No  allegation 
in  the  bill  that  defendants  have  (had)  not  sufficient  property  subject 
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to  levy  and  sale  on  execution  to  satisfy  their  claim — ^that  a  plain  and 
adequate  remedy  can  not  be  had  at  law." 

It  is  true,  that  the  syllabus  of  the  case  would  perhaps  warrant  the 
conclusion  that  a  judgment  must  first  be  had  against  the  principal  dr 
surety,  before  resort  may  be  had  to  the  securities  in  the  hands  of  the 
surety,  but  the  syllabus  was  prepared  by  the  reporter  and  not  by  the 
court,  and  the  opinion  does  not  sustain  the  syllabus  except  as  applied 
to  the  particular  facts  of  that  case. 

It  is  very  clear  lo  my  mind  that  the  Supreme  Court  did  not  intend 
to  hold  in  that  case  that  a  creditor  could  never  proceed  to  subject  prop* 
crty  of  the  principal  in  the  hands  of  the  surety  until  the  creditor  had  ob- 
tained a  judgment  against  the  principal  and  surety. 

The  g^und  of  the  decision  is  stated  in  the  paragraph  next  to  the 
last,  and  is  as  follows: 

"But  there  is  no  allegation  in  the  bill  that  shows  that  the  notes  held 
by  the  complainant  could  not  be  collected  by  the  ordinary  proceeding  at 
law.  It  is  true,  that  it  is  alledged  in  the  bill,  that  complainants  have  not 
a  remedy  at  law  and  are  obliged  to  resort  to  a  court  of  chancery,  and 
it  is  said  by  counsel,  in  argument,  that  the  number  of  different  liens  on 
these  mortgaged  premises  creates  that  necessity.  If  the  complainants 
had  a  claim  that  would  enable  them  to  resort  to  this  property,  that 
would  probably  be  true.  But  there  is  no  allegation  in  the  bill  that  de- 
fendants have  not  sufficient  property,  subject  to  levy  and  sale  on  execu- 
tion, to  satisfy  their  claim — that  a  plain  and  adequate  remedy  can  not 
be  had  at  law." 

It  is  quite  clear  to  my  mind,  however,  that  had  the  bill  in  that 
case  alleged  insolvency  of  the  principal  and  surety,  the  demurrer  would 
have  been  overruled ;  because,  in  the  course  of  the  opinion  we  find  the 
following  language  (pp.  46  and  47) : 

"That  there  are  cases  where  a  court  of  chancery  will  give  the  cred- 
itor the  benefit  of  securities  given  by  the  principal  to  his  surety,  as  in- 
demnity, is  well  established.  Indeed,  where  the  liability  of  the  surety 
has  become  absolutely  fixed,  as  where  judgment  has  been  recovered 
against  him  and  his  principal  has  become  insolvent,  and  cases  of  a  sim- 
ilar character  when  a  resort  to  his  securities  becomes  absolutely  neces- 
sary (other  resources  having  failed  to  save  him  harmless  from  his  liabil- 
ity), there  appears  to  be  great  propriety  in  a  court  of  chancery  permit- 
ting the  creditor  to  proceed  directly  to  appropriate  such  security  to  the 
payment  of  his  debt.  It  prevents  circuity  of  action,  the  surety  is.  better 
indemnified,  not  being  disurbed,  unless  his  securities  are  insufficient, 
and  the  creditor  has  the  benefit  of  having  his  claim  satisfied." 
Then  continuing  the  court  says: 

"Does  the  bill  in  this  case  show  any  necessity  for  either  the  surety 
or  the  creditor  to  resort  to  these  mortgages?  Has  the  contingency 
happened  on  which  the  conditions  were  to  become  forfeited?  No« 
judgment  has  yet  been  recovered  either  against  principal  or  indorser 
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^-no  suit  has  yet  been  brought — there  is  no  allegation  in  the  bill  that 
the  principal  is  not  amply  able  to  pay  the  debt.  The  indorser  remains 
uiiharmed  from  his  liability,  and  there  is  nothing  alleged  that  shows 
that  he  will  not  always  remain  so." 

It  seems  to  me  that  the  requirement  which,  I  understand,  is  in- 
sisted upon  that  before  a  creditor  can  subject  assets  of  the  principal  in 
the  hands  of  the  surety,  he  must  reduice  his  claim  against  the  principal 
and  surety  to  a  judgment,  even  though  both  are  insolvent,  is  to  sac- 
rifice form  to  substance,  to  insist  upon  circuity  of  action,  and  to  re- 
quire a  thing  to  be  done  which  is  utterly,  vain  and  profitless. 

The  principle  of  equity,  that  needless  circuity  of  action  will  always 
be  avoided  is  also  illustrated  by  the  rule  in  equity  upon  the  subject  of 
principal  and  surety,  which  enables  a  surety,  having  indemnity  from 
an  insolvent  principal,  to  proceed  directly  to  subject  such  indemnity 
to  the  payment  of  the  debt  of  the  principal  without  first  paying  the  debt. 
This  principle  is  so  well  settled  that  I  shall  merely  refer  to  several  lead- 
ing authorities,  without  taking  time  or  space  to  make  citations  from 
them.  Such  authorities  are,  New  Bedford  Inst,  for  Savings  v.  Bank,  I 
Allen,  175,  179,  180;  Stump  v.  Rogers,  i  Ohio,  533;  McConnell  v. 
Scott,  15  Ohio,  401,  and  Coons  v.  Clifford,  58  Ohio  St.,  480. 

If  the  surety  has  the  right  to  thus  act,  why  not  the  creditor  who  is 
subrogated  to  his  rights?  _ 

In  addition,  however,  to  the  objection  to  the  prosecution  of  this 
action,  which  I  have  just  considered,  viz. :  that  no  judgment  has  yet 
been  recovered  against  the  principal  and  surety,  the  defendant  offers 
other  objections,  which  I  will  briefly  refer  to. 

The  fiitst  of  these  is,  that  the  lithographing  company  was  not  a 
creditor  of  the  supply  company,  when  it  gave  the  bond  in  replevin ;  and 
did  not  become  a  creditor  until  jtklgmcjnt  had  been  obtained  in  the 
attachment  and  replevin  cases,  because  the  bond  was  not  given  to 
secure  any  existing  indebtedness,  but  was  given  to  secure  a  liability 
which  was  contingent  upon  the  successful  prosecution  of  said  action, 
and  that  until  such  successful  prosecution  is  had,  the  surety  may  re- 
lease any  securities  he  has  in  his  hands,  and  that  the  possible  creditor 
cannot  be  heard  afterwards  to  object  that  such  release  was  made. 

I  cannot  assent  to  the  contention  that  the  lithographing  company 
did  not  become  a  creditor  until  judgment  on  the  replevin  bond  in  1897. 
One  is  none  the  less  a  creditor  because  his  claim  is  denied  by  the 
debtor.  The  seizure  of  the  goods  was  wrongful,  and  from  the  mo- 
ment the  bond  was  given  the  lithographing  company  was  creditor  of 
the  supply  company,  and  has  continued  as  such  creditor  down  to  the 
IH'esent  time.  It  is  true,  that  if  it  had  not  prosecuted  the  replevin  case 
to  a  successful  termination  it  would  have  lost  its  rights  as  acreditor. 
But  having  been  successful  in  such  action  it  has  the  right  to  assert,  as 
the  fact  is,  that  it  was  a  creditor  from  the  time  of  the  wrongful  seizure 
of  the  goods  and  the  giving  of  the  replevin  bond. 
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Whether  a  surety  who  has  securities  of  the  principal  in  his  hands, 
may,  before  a  debt  becomes  due  and  payable,  release  such  securities 
without  the  consent  of  the  creditor,  is  not  a  question  which  is  presented 
in  this  case,  although  a  number  of  authorities  have  been  cited  by  coun- 
sel for  defendant,  which,  it  is  contended,  bear  out  that  proposition ;  be- 
cause the  surety  in  this  case  (Fox)  never  consented  that  the  Shillito 
company  should  turn  the  proceeds  of  sale  over  to  a  stranger  and  thus 
destroy  the  indemnity  which  such  proceeds  afforded. 

It  is  further  objected  by  the  defendant,  that  while  equity  recog- 
nizes a  right  of  surogation  to  tangible  securities,  in  the  hands  of  a 
surety,  it  does  not  recognize  a  right  of  subrogation  to  rights  in  action, 
which  the  surety  may  have  growing  out  of  the  deposit  by  the  princi- 
pal of  property  for  the  benefit  of  the  surety. 

I  confess  myself  entirely  at  a  loss  to  understand  this  distinction. 
A  right  of  action  is  property  quite  as  much  as  tangible  property.  Its 
form  is  different,  it  is  true.  But  its  nature  as  a  property  right  is  be- 
yond question. 

Futhermore,  it  is  held  in  Peridery  v.  Allen,  50  Ohio  St.,  130,  that. 

"It  is  a  well  settled  rule  in  equity  that  where  a  surety  for  his  own 
indemnity  takes  a  collateral  security  from  his  principal,  such  security 
is  regarded  in  equity  as  a  trust  for  the  better  security  of  the  debt,  and 
chancery  will  compel  the  execution  of  the  trust  for  the  benfit  of  the 
creditor." 

If  then,  the  deposit  of  the  books  by  the  supply  company  with  the 
Shillito  company,  for  the  indemnity  of  Fox  as  surety,  created  a  trust  in 
which  the  Shillito  company  was  the  trustee,  the  disposal  of  the  books 
or  proceeds  without  the  consent  of  the  cestui  que  trusts,  was  a  breach 
of  trust,  and  not  only  Fox,  the  surety,  but  the  creditor  as  well  is  en- 
titled to  sue  the  trustee  for  such  breach,  for  the  Supreme  Court  has  de- 
clared that,  "Chancery  will  compel  the  execution  of  the  trust  for  the 
benefit  of  the  creditor." 

It  is  contended  for  the  defendant,  however,  that  such  a  trust  rela- 
tion arises  only  when  the  security  is  given  for  "payment  of  the  debt", 
and  not  for  mere  "indemnity.*' 

This  distinction,  it  seems  to  me,  is  not  recognized  by  the  citation 
from  Pendery  v.  Allen,  supra,  where  the  court  uses  the  word  "indem- 
nity" instead  of  the  phrase  "payment  of  the  debt." 

'Bvk  whcfther  the  position  which  the  Shillito  company  occupied 
was  technically  that  of  a  trustee  or  not  is  immaterial. 

The  creditor  is  subrogated  to  the  rights  of  the  surety,  and  one  of 
the  surety's  rights  is  the  right  to  sue  the  Shillito  company  for  the  failure 
to  keep  the  books  or  proceeds,  as  it  agreed  with  the  surety  it  would 
do,  and  to  this  right  the  creditor  is  subrogated. 

This  right  of  subrogation  to  a  promise  made  to  the  surety  is  illus- 
trated in  the  case  of  Curtis  v.  Tylor,  9  Paige,  432,  where  the  subject 
2       Voh9 
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matter  of  the  subrogation  was  not  a  fund,  but  a.  covenant ;  and  is  also 
illustrated  by  that  line  of  well  settled  authorities,  in  which  it  is  held, 
that  where  mortgaged  property  is  sold  to  one  who  assumes  payment 
of  the  mortgage,  the  mortgagee  is  subrogated  to  the  rights  of  his  mort- 
gagor, the  subject  matter  of  the  subrogation  being  a  fund,  but  the  pur- 
chaser's promise,  for  breach  of  which  the  original  mortgagee  may  sue, 
though  the  promise  was  not  made  to  him. 

Keller  v.  Ashford,  133  U.  S.,  610,  623;  Wager  v.  Link,  150  N.  Y., 
549;  Coogley  V.  Murray,  52  Pac.  Rep.,  1108. 

It  is  further  contended  for  the  defendant,  that  the  doctrine  of  sub- 
rogation does  not  apply  to  indemnity  furnished  to  a  surety  by  a 
stranger  co  the  transaction,  and  that  as  the  Shillito  company  were 
strangers  to  the  transaction  under  review,  the  creditor  carmot  com- 
plain of  their  conduct. 

It  is  not  necessary  to  enter  upon  a  consideration  of  the  question 
to  what  extent,  if  any,  a  creditor  may  be  subrogated  to  property  placed 
in  the  hands  of  a  surety  for  indemnity  by  a  stranger  to  the  transaction. 
Because  the  promise  of  Shillito  the  company  was  not  the  promise  of  a 
stranger,  but  the  promise  of  a  defendant  in  the  replevin  suit,  having  an 
interest  in  the  recovery  of  the  property  by  the  supply  company;  and 
the  property  wmich  it  agreed  to  hold  was  not  its  own  property,  but  the 
property  of  the  principal  debtor,  viz.:  The  supply  company,  who  had 
instructed  it  to  make  such  an  agreement. 

In  my  opinion,  the  judgment  of  the  court  below  should  be  af- 
firmed. 

Maxivell  &  Rarttsey,  for  the  plaintiff  in  error. 

Wilby  &  Wald,  for  defendant  in  error. 


PRACTICE— EVIDENCE— JURISDICTION. 

[Superior  Court  of  Cincinnati,  August,  1898.1 

Henry  J.  Brknnen  v.  Jennie  E.  Cist  et  al. 

1.  Affidavits  must  Contain  Evidential  Facts. 

Affidavits,  being  a  species  of  evidence,  must  contain  full  statements  of 
evidential  facts  from  which  the  court  may  draw  its  conclusion  as  to  the  ulti- 
mate fact. 

2.  Rule  Applied  to  Exclusion  of  Affidavit. 

An  affidavit  alleg  ng  tliat  the  affidavit  of  a  justice  of  the  peace,  filed  in  behalf 
of  the  opposing  party,  is  wholly  fa  se,  that  affiant  had  no  opportunity  to 
make  a  defense  before  the  justice,  that  the  proceeding  was  a  trick  and  a  sham, 
and  denying  that  a  lease  involved  in  the  litigation  was  ever  annulled,  and 
denying  that  a  common  pleas  judge  fully  passed  upon  certain  questions,  is 
not  sufficient  as  evidence  or  proof. 

8.  Presumption  in  Favor  of  Validity  of  Proceedings. 

In  a  proceeding  in  the  superior  court,  which  attacks  the  regularity  of  a  pro- 
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ceeding  before  a  jnstice  of  the  peace,  in  a  cas^  snbseqaently  passed  upon  by 
the  court  of  common  pleas,  the  presumption  will  be  in  favor  of  the  regularity 
and  validity  of  all  papers  constituting  part  of  proper  proceeding's  beTore  the 
jnstice.  Hence,  in  forcible  entry  and  detainer,  it  will  be  presumed  that  a 
complaint,  and  a  valid  one,  was  filed. 

4  EvrDBNCB — Erroneous  Admission. 

The  admisbiou  of  evidence  which  is  immaterial  or  the  admission  of  record 
evidence  which  is  invalid  is  simply  error  and  not  a  jurisdictional  defect. 

b.  Jurisdiction  of  Justices. 

Justices  of  the  peace  have  a  general  jurisdiction  in  forcible  entry  and  detainer 
as  against  tenants  holding  over  their  terms,  which  is  directly  conferred  by 
law. 

1  Superior  Court  Cannot  Stay  or  Review  such  Judgment, 

Thesuperior  court  of  Cincinnati  has  no  power  to  stay  the  judgment  and  writ  of 
restitution  of  a  justice  ot  the  peace.  Nor  will  that  court  assume  to  review 
by  a  proceeding  in  the  nature  of  a  writ  of  error  or  bill  of  review,  or  attempt 
to  do  indirectly  what  it  cannot  do  directly. 

7.  Judgment  op  Common  Pi«bas  Conclusive. 

Assuming  that  there  might  have  been,  in  such  a  proceeding,  a  (question  as  to 
the  justice's  jurisdiction  to  try  the  question  of  title  involved  in  an  alleged 
forfeiture  of  a  lease,  the  superior  court  is  bound  by  the  decission  of  the  com- 
mon pleas,  although  no  record  of  ihkt  decision  was  preserved. 

Dbmfsby,  J. 

Plaintiff  files  his  petition  against  the  defendants,  one  of  whom  is  a 
constable,  praying  for  a  perpetual  injunction  against  the  execution  of  a 
writ  of  restitution  in  a  forcible  detainer  suit,  tried  before  Esquire  Bloom 
of  this  city;  the  ground  of  the  application  is  the  alleged  want  of  juris-, 
diction  of  the  justice  to  entertain  the  action  and  render  the  judgment  on 
which  the  writ  is  founded.     The  material  allegation  of  the  petition  is 
that  plaintiff  was  in  possession  of  the  disputed  premises  under  a  lease 
for  two  years,  from  the  principal  defendants  herein,  which  lease  had 
some  considerable  time  to  run  at  the  time  of  the  judgment  and  writ. 
The  term  provided  in  the  lease  was  for  a  period  **of  two  years  next  ensu- 
ing from  the  first  day  oif  November,  18^7,  and  to  be  fully  and  completely 
ended  on  the  thirty-first  day  of  October,  1899,  or  until  the  rent  herein 
reserved  shall  remain  unpaid  for  ten  days  after  the  same  shall  become 
due." 

The  rent  reserved  in  the  lease  was  $150  per  month,  payable  in 
advance  on  the  first  day  of  each  month.  There  was  no  general  clause 
for  forfeiture  or  right  of  re-entry  for  non-payment  of  rent. 

There  are  numerous  other  averments  as  to  the  character,  quality  and 
value  of  personal  property  on  the  premises,  which  the  constable,  of 
course,  would  have  to  move,  but  these  averments  go  more  to  show  the 
irreparable  injury  that  may  be  done  than  they  do  to  the  main  ground  of 
the  petition.  This  main  ground  is  that  the  justice  had  no  jurisdiction 
in  the  premises,  and  that  his  judgment  in  the  action  is  absolutely  void. 
The  answer  of  the  defendants  sets  up  their  judgment  and  writ  of  restitu- 
tion, and  in  addition  the  further  facts  that  after  the  trial  before  the 
justice,  the  said  defendant  procured  from  the  justice  a  bill  of  exception 
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duly  signed  and  allowed,  and  that  on  August  10,  1898,  he  presented  his 
petition  in  error,  together  with  said  bill  of  exceptions,  to  the  common 
pleas  court  of  this  county,  and  asked  leave  from  said  court  to  file  said 
petition  in  error,  which  leave  was  denied  on  August  12,  1898,  and  there- 
upon execution  for  restitution  was  issued.  The  defendants  further  allege 
that  one  of  the  issues  in  the  case  was  whether  or  not  the  lease  set  forth 
in  plaintiff's  petition  had  been  annulled  by  agreement  of  the  parties  and 
a  new  verbal  lease  made,  and  that  the  same  was  fully  heard  upon  reversal 
by  the  common  pleas. 

This  case  is  now  before  this  court  on  a  motion  to  dissolve  a  tempo- 
rary injunction  heretofore  granted  herein.  In  support  of  this  motion 
defendants  filed  the  affidavits  of  Samuel  Bloom,  the  justice  of  peace  who 
tried  the  forcible  detainer  case;  of  Matt.  Day,  the  stenographer  who  took 
the  evidence  in  that  case;  of  A.  W.  Goldsmith,  of  counsel  lor  defend- 
ants, and  of  the  Hon.  Howard  C  Hollister,  the  judge  of  the  common 
pleas  court  beiore  whom  the  application  for  leave  to  tile  the  petition  in 
error  was  argued.  These  affidavits,  which  are  full  and  specific,  tend  to 
show  that  on  tbe  trial  before  Esquire  Bloom  and  a  jury,  there  were  three 
issues  made:  1.  That  there  had  been  a  written  lease  made  by  principal 
defendants  to  the  plaintiff  for  said  premises  for  the  period  of  two  years 
from  November  1,  1897,  **or  until  the  rent  reserved  shall  remain  unpaid 
for  ten  days  after  the  same  shall  become  due.* '  This  issue  involved  the  con- 
struction of  the  quoted  clause.  The  second  issue  was  whether  or  not 
Brennen  did  not  cancel  this  two  years'  lease,  and,  his  rent  being  reduced  to 
$186,  become  a  tenant  from  month  to  month.  And  the  third  issue  involved 
the  selling  of  intoxicating  liquors  on  the  premises  on  July  24, 1898.  In 
support  of  these  issues  various  items  of  evidence  were  introduced  by  plain- 
ti£f,  the  defendant's  counsel  on  his  behalf  introducing  and  standing  upon 
the  two  years'  lease  aforesaid.  A  verdict  and  judgment  went  against 
Brennen,  and  bill  of  exceptions  signed  and  allowed  all  as  set  forth  in  the 
answer.  This  bill  of  exceptions,  with  a  petition  in  error,  was  presented 
to  Judge  Hollister,  whose  affidavit  recites  that  said  bill  had  attached  to  it 
a  copy  of  the  written  lease,  containing  the  quoted  clause  hereinbefore 
referred  to,  and  that  it  also  raised  the  further  question  whether  this  written 
lease  had  not  been  superseded  by  the  new  verbal  arrangement  for  a  month- 
ly tenancy  at  less  rent.  Judge  Hollister  further  deposes  that  the  case  was 
fully  heard  and  considered  by  him;  that  upon  the  record  he  found  that 
by  the  terms  of  the  written  lease  which  provided  **or  until  the  rent 
reserved  shall  remain  unpaid  for  ten  days  after  the  same  shall  become 
due,"  it  being  in  evidence  that  the  June  and  July  rent  had  not  been  paid, 
there  was  no  lease  for  any  longer  period  than  said  ten  days.  Judge 
Hollister  also  deposes  that  he  found  from  the  testimony  that  the  new 
verbal  arrangement  had  been  entered  into  between  the  parties  in  May, 
1898,  by  which  the  rental  was  to  be  from  month  to  month,  the  rent  to 
be  reduced  to  $135  payable  in  advance,  and  that  the  rent  for  June  and 
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]u\y,  1898,  had  not  been  paid.      Accordingly,  Judge  HoUister  denied 
kave  to  file  the  petition  in  error. 

The  plaintiff  files  four  affidavits  in  opposition  to  defendants.  Tnree 
of  these  affidavits  bear  only  upon  the  value  of  improvements  made  by 
Brennen  at  the  alleged  request  of  the  defendants.  The  value  of  these 
affidavits  is  only  to  extend  or  elaborate  his  equitable  right  to  relief  if  he 
in  any  measure  lays  a  foundation  as  to  his  main  ground  of  action;  they 
can't  help  his  case  any  unless  there  be  something  in  the  principal  cause 
of  his  complaint.  The  fourth  affidavit  i<^  by  plaintiff  himself.  He  avers 
that  Squire  Bloom's  affidavit  is  wholly  fals^  and  untrue;  that  he  had  no 
opportunity  to  make  any  defense  before  said  Bloom ;  that  the  forcible 
eotry  proceedings  were  tricks  and  sham  etc. ;  he  denies  that  he  ever 
annulled  his  written  lease;  he  denies  that  Judge  Hollister  fully  heard 
the  petition  in  error;  he  denies  that  Judge  Hollister  fully  passed  upon 
the  question  whether  there  was  a  lease  or  not.  I  have  grouped  these 
general  averments  and  denials  here  for  the  purpose  of  saying  that  they 
are  not  sufficient  as  evidence  or  proof.  They  might  be  good  as  aver- 
ments of  ultimate  fact  in  a  pleading,  but  this  court,  at  the  last  genera 
iem,  held  that  affidavits  being  a  species  of  evidence,  must  contain  full 
statements  of  evidential  facts  Irom  which  the  court  is  to  draw  its  con- 
elusion  as  to  the  ultimate  Tact. 

He  further  avers  as  to  value  of  improvements  made  by  him  which, 
as  has  been  safd  before,  is  not  germane  to  the  real  i^ue  in  the  case,  and 
denies  the  validity  of  certain  record  evidence  from  Esquire  Davis'  court, 
permitted  to  be  introduced  against  him,  which,  if  true,  would  only  be 
error  and  not  a  jurisdictional  defect,  and  then  refers  to  a  case  he  has 
i^nst  the  defendants  herein  for  damages,  which  I  think  irrelevant  to 
the  issue  herein.  But  there  are  two  very  serious  averments  in  his  affida- 
vit, viz.:  "That  no  complaint  was  ever  filed  before  said  magistrate  by 
the  parties  or  any  persons  authorized  for  them;'*  and  **that  the  whole 
proceeding  before  the  said  magistrate  is  false  and  fraudulent,  and  the 
names  of  the  parties  were  forged  thereto."  There  is  no  question  thai  it 
is  essential  to  the  magistrate's  jurisdiction  in  forcible  detainer  that  a 
complaint  be  filed — sec.  6t)03,  Rev.  Stat. — and  a  forged  complaint 
would  be  no  complaint,  and  would  in  itself  be  sufficient  cause  to  enjoin 
tbe  judgment  ann  execution  if  sought  to  be  enforced.  Whether  or  not 
there  was  a  complaint,  or  whether  it  was  forged  or  not,  are  questi<ins  of 
fact  capable  of  proof,  and  it  seems  to  me,  in  the  face  of  the  admitted 
judgment  and  Judge  HolHster's  affidavit,  that  tbe  burden  is  on  the 
plaintiff  herein. 

Judge  HolHster's  affidavit  sets  forth  that  the  original  court  papers  of 
the  justice  of  peace  were  attached  to  the  bill  of  exceptions.  Now,  that 
bill  of  exception  is  in  the  possession  and  control  of  the  plaintiff  herein, 
or  of  his  former  counsel,  the  one  who  tried  the  petition  in  error  proceed- 
ings— not    plaintiff's   present   counsel.     At  my  direction  counsel  for 
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defendants  herein  served  written  notice  upon  plaintiflE  to  produce  that 
paper;  it  was  not  forthcoming  at  the  hearing  of  this  motion.  Defend- 
ants herein  have  no  way  to  get  a  copy  of  it,  for,  under  the  practice  now, 
bills  of  exceptions  are  no  longer  transcribed  on  the  justice's  docket. 
The  document  being  under  the  control  of  plaintiff,  and  no  reasonable 
explanation  being  given  for  its  non-production,  the  presumption  will  be 
in  favor  of  the  regularity  and  validity  of  all  papers  necessarily  constitut- 
ing a  part  of  it,  and  hence  the  complaint  will  be  presumed  to  have  been 
filed  and  that  it  was  a  valid  one. 

I  am  further  dtrongly  impressed  that  this  is  the  right  view  to  take 
of  this  particular  question,  lor  all  of  the  affidavits  of  defendant  herein 
show  that  the  case  was  eagerly  and  earnestly  contested  before  Judge 
HoUister,  and  I  cannot  bring  myself  to  believe  that  so  essential  a  Doint 
as  the  omission  of  a  lormal  complaint,  or  the  use  of  a  forged  complaint, 
Would  have  been  overlooked  by  the  keen  and  energetic  counsel  who  con- 
ducted the  contest  before  Judge  HoUister.  This  question  of  fact  being 
disposed  of,  we  then  have  the  question  broadly  presented  whether  this 
court  will,  or  has  power  now  to  stay  the  judgment  and  writ  of  restitu- 
tion of  the  justice  of  peace. 

The  question  must  be  answered  in  the  negative.  The  law  on  this 
question  seems  to  be  very  well  settled  in  Ohio,  as  is  shown  in  Aubrey 
V.  Almy,  4  Ohio  St.,  524;  Moore  v.  Robinson,  6  Ohio  St.,  305;  and 
Petsch  V.  Mowry,  1  C.  S.  C.  36. 

Justices  of  the  peace  have  a  general  jurisdiction  in  forcible  entry 
and  detainer  as  against  tenants  holding  over  their  terms;  that  jurisdic- 
tion is  directly  conferred  by  law;  whether  Brennen  was  holding  over 
his  term  was  a  question  of  fact  depending  upon  two  contentions,  viz., 
that  he  was  only  a  monthly  tenant,  and,  second,  that  his  lease  was  to 
extend  no  longer  than  ten  days  after  a  default  in  rent.  Both  of  these 
contentions  were  resolved  against  him,  and  as  this  court  held  in  Silver- 
man V.  Grove  (unreported),  that  resolution  is  binding  upon  us,  and  we 
cannot  collaterally  inquire  into  it.  Neither  could  this  court  assume  to 
review  it  by  a  proceeding  in  ^he  nature  of  a  writ  of  error  or  bill  of 
review,  for  no  such  power  is  conferred  upon  the  court,  and  it  will  not 
attempt  to  do  indirectly  that  which  it  cannot  do  directly.  Assuming 
that  there  might  have  been  a  question  as  to  the  justice  of  peace's  juris- 
diction to  try  the  question  of  title  involved  in  the  alleged  forfeiture  of 
the  lease,  still  this  court  is  bound  by  the  decision  of  Judge  HoUister  in 
that  question.  It  is  true  that  there  is  no  record  of  that  decision  or  judg- 
ment, but  that  is  because  of  a  defect  in  the  statutes,  for  while 
they  provide  for  the  proceeding,  the  general  assembly  has  failed 
to  provide  for  the  preservation  of  the  evidence  of  the  proceeding  and  its 
results. 

This  I  think  can  be  furnished  by  parol  evidence  as  was  done  in  this 
case,  and  when  the  decision  or  judgment  of  the  court  is  famished  by 
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satisfactory   evidence,  I  think  it  is  absolutely  conclusive  on  all  other 
courts. 

The  motion  for  dissolution  of  the  injunction  will  be  granted. 

SAav  &  Cogan^  for  plaintiff. 

Goldsmilh  &  Hoadly^  for  defendant. 


CARRIERS— PASSENGERS. 

[Greene  Common  Pleas.] 

*RuFus  Guy  v.  P.,  C,  C.  and  St.  L.  Ry.  Co, 

1,  Rbasomabi«b  Time  in  which  to  Pay  Fare. 

A  passenger  on  a  railway  train  is  entitled  to  a  reasonable  time,  under  all  the 
circumstances,  in  which  to  comply  wtth  the  demand  of  the  conductor  to  pay 
liis  lare. 

2.  Appljcation  op  the  Rui<b. 

A  passenger  who,  when  his  fare  was  demanded,  stated  that  he  had  neither 
ticket  nor  money,  but  that  his  father  was  in  another  car  of  the  same  train 
and  he  would  go  to  him  and  get  the  money  to  pay  his  fare,  was  entitled  to  a 
reasonable  time  in  which  to  do  so. 

3.  RiGBT  TO  Pay  not  Availabi^e  after  Beli*  is  Rung  to  Stop. 

A  passenger,  after  having  refused  to  pay  his  fare,  may  change  his  mind  and 
pay,  but  this  right  is  not  available  after  the  conductor,  having  given  the 
passenger  a  reasonable  time  in  which  to  pay,  has  rung  the  bell  to  stop  the 
train. 

4.  Damages  for  Wrongfui.  Ejection. 

A  person  who  has  been  wrongfully  ejected  from  a  railway  train  is  entitled  to 
recover  such  damages  as  will  compensate  and  make  him  whole,  in  determin- 
ing which  the  jury  may  consider  the  consequent  trouble  and  inconvenience 
in  traveling  to  a  place  of  shelter,  the  loss  of  time,  physical  pain  and  suffer- 
ing, the  injury  to  health  and  the  injury  to  the  feelings  caused  by  public 
expulsion  irom  the  train. 

5.  AWX>WANCE  OF  COUNSEI,  FEES. 

If  the  servants  of  the  railway  company  acted  maliciously  in  wrongfully  eject- 
ing such  passenger,  the  jury  may  allow,  in  estimating  damages,  reasonable 
fees  of  counsel  employed  in  the  prosecution  of  the  action. 

6.  Damages  for  Unnecessary  Force. 

If  the  ejection  was  lawful  but  was  accompanied  by  unnecessary  force,  the 
damages  which  may  be  recovered  would  be  such  as  were  caused  by  the  force 
used  in  excess  of  necessary  force. 

Smith,  J. 

Plaintiff  alleges  in  his  petition  that  defendant  is  a  corporation  duly 
incorporated  under  the  laws  of  the  state  of  Ohio,  and  on  September  22, 
1893,  owned  and  operated  a  railroad  and  was  a  common  carrier  of  pass- 
engers between  the  city  of  Springfield  in  Clark  county,  Ohio,  and  the 
city  of  Xenia,  in  Greene  county,  Ohio.  On  the  night  of  said  day,  to- 
wit,  between  the  hours  of  seven  and  eight  o'clock,  the  plaintiff  being 
then  a  passenger  on  the  cars  of  said  defendant,  between  said  cities  of 

*  A  motion  for  a  new  trial  was  overruled  and  this  judgment  was  affirmed  by  the 
circuit  court  upon  plaintiflr  entering  a  remitiitur  of  excess  over  $300. 
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Springfield  and  Xenia,  the  defendant  unlawfully,  violently  and  malici- 
ously assaulted  and  heat  plaintiff  and  ejected  him  fr  >m  its  cars,  at  a  time 
when  it  was  very  dark  and  rainy,  and  at  a  point  in  the  woods  along  the 
line  of  defendant's  road  entirely  unknown  to  plaintiff,  about  six  miles 
from  the  village  of  Yellow  Springs,  to  which  place  plaintiff  was  obliged 
to  walk  through  the  rain«  befo  e  he  could  obtain  shelter  or  a  place  to 
lodge.  Plaintiff  was  compelled  to  seek  the  charity  of  friends  in  said 
village,  for  lodging  and  shelter  over  night.  By  reason  of  said  exposure 
to  the  saic*  rain  and  weather,  and  said  long  walk,  plaintiff,  who  was 
already  in  bad  health,  contracted  a  severe  cold  and  became  sick,  by 
reason  of  which  sickness  he  Wi*s  unable  to  attend  to  his  business  fo^ 
several  days  and  incurred  large  expense  for  medicine  in  crying  to  cure 
himself,  to  his  damage  one  thousand  dollars,  for  which  he  prays  judg- 
ment. 

Defendant,  by  answer,  admits  that  it  is  a  corporation  duly  incorpor- 
ated under  the  laws  of  Ohio,  and  that  on  September  22,  1893  it  owned 
and  operated  a  railroad  and  was  a  common  carrier  for  hire  between  the 
points  named  in  the  petition.  Defendant  denies  that  on  the  night  of 
said  day  plaintiff  was  a  passenger  on  its  cars  between  said  cities  of 
Springfield  and  Xenia,  and  denies  that  its  emplo>ees«  on  said  night, 
unlawfully,  violently  and  maliciously  assaulted  and  beat  plaintiO,  but, 
on  the  contrary,  defendant  avers  that  on  the  night  of  said  day  the  said 
plaintiff  t()(»k  passage  on  one  of  the  trains  of  said  defendant  at  the  city  of 
Springfield  aforesaid,  and  after  leaving  said  city,  when  the  conductor  of 
said  train  in  collecting  fares  approached  said  plaintitl  and  demanded  his 
fare,  the  said  plaintiff  refused  to  pay  the  same,  either  by  way  of  a  ticket 
or  in  cash.  Whereupon  said  train  was  stopped  at  a  stat  on  called  Enon 
crossing,  and  plaintiff  was  ejected  therefrom,  without  anv  more  force  or 
violence  than  was  necessary  to  put  him  off  said  train.  Defendant  avers 
that  it  does  not  know  whether  plaintiff  was  compelled  to  seek  the  charity 
of  his  friends  in  the  village  of  Yellow  Sprini^s  for  lodging  and  shelter 
over  night  or  not,  but  admits  that  it  is  quite  likely  true.  Defendant 
denies  ail  and  singular  the  allegations  of  said  petition  not  expressly 
admitted. 

Plaintiff,  for  reply  to  said  answer,  denies  that  he  refused  to  pay  his 
fare,  and  avers  that  his  fare  was  offered  to  be  paid  to  said  conductor, 
who  refused  to  accept  the  same  or  to  allow  plaintiff  an  opportunity  to 
make  a  tender  thereof,  as  plaintiff  was  trying  to  do  when  ejected  from 
said  train.  He  denies  that  when  he  was  ejected  that  said  train  had 
stopped  at  Enon  station  or  crossing,  or  at  any  other  station  or  crossing, 
and  denies  that  said  conductor  did  not  use  more  force  or  violence  than 
was  necessary  to  put  plaintiff  off  of  said  train. 

The  gist  of  the  action  is  the  alleged  wrongful  ejection  of  plaintiff 
from  said  train.  If,  however,  the  ejection  be  found  to  have  been  lawful, 
then  you  are  to  determine  whether  more  force  or  vioknce  was  used  by 
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defendant's  agents  than  was  necessary  to  effect  plaintiff's  expulsion  from 
«aid  train. 

The  burden  of  proof  in  this  case  is  upon  the  plaintiff,  Guy ;  that  is, 
upon  him  is  cast  the  burden  of  establishing  such  a  state  ot  facts  as  under 
the  law,  would  entitle  him  to  recover. 

It  is  not  incumbent  upon  the  defendant,  the  railway  company,  to 
disprove  the  plaintiff's  allegation  that  he  was  maliciously  or  wrongfully 
expelled,  oi  that  more  force  or  violence  was  used  than  was  necessary  to 
effect  his  expulsion  from  the  train. 

It  devolves  upon  the  plaintiff  to  satisfy  you  by  a  preponderance  of 
the  evidence  before  he  can  recover  anything,  either  that  he  was  wrong- 
fully ejecte  1,  or  more  force  or  violence  was  used  than  necessary  to  effect 
his  expulsion.  By  a  preponderance  of  the  evidence  is  meant  that  the 
evidence  tending  to  establish  such  facts  as  would  entitle  pi  lintifi  to 
recover  must  be  of  greater  weight  and  more  convincing  as  proof  of  such 
facts  than  the  opposing  evidence. 

While  plaintiff  avers  that  defendant's  servants  maliciously  assaulted 
and  beat  him  and  ejected  him  from  its  cars,  yet,  to  entitle  him  to  recover 
in  this  action  it  is  not  necessaty  that  he  show  that  defendant's  servants 
acted  maliciously,  or  with  crue  ty  or  viiidictiveness.  It  is  sufficient  if 
he  satisfy  you  by  a  preponderance  of  the  evidence  that  the  ejection  was 
wronglul,  or,  not  being  wrongful,  that  more  force  or  violence  was  used 
than  was  necessary  to  effect  plaintiff's  expulsion. 

The  question  of  malice  or  vindictiveness  may  in  a  proper  case  bear 
upon  the  question  of  damages,  and  as  to  this  I  will  refer  later. 

[Plaintiff  having  entered  defendant's  cars  to  be  carried  from  Spring- 
field to  Xenia,  it  was  his  duty,  upon  demand  made  by  the  conductor  of 
the  train,  to  deliver  to  said  conductor  a  ticket  or  pay  the  usual  and  law- 
ful fare. 

But  he  was  entitled  to  a  reasonable  time  under  all  the  circumstances 
to  comply  with  such  demand.  What  would  be  a  reasonable  time  would 
deoend  upon  the  facts  and  circumstances  of  each  particular  case.  If 
one  upon  a  passenger  train  persistently  refuses  to  tender  a  ticket  or  pay 
fare,  after  he  has  been  given  a  reasonable  time  to  comply  with  the 
demand  of  the  conductor,  he  may  be  lawfully  ejected  from  such  train, 
and  there  could  be  no  liability  of  the  railroad  company  arising  from  such 
ejection,  unless  more  force  was  used  than  necessary  to  effect  such  expul- 
sion. In  case  of  a  lawful  expulsion  the  law  does  not  require  that  the 
expulsion  be  at  a  station  or  usual  stopping  place.] 

To  which  portion  in  brackets  the  defendant  excepted. 
Where  one  upon  a  train  absolutely  refuses  to  deliver  a  ticket  or  pay 
fare  he  has  a  right  to  change  his  mind  and  pay,  but  this  he  cannot  do 
after  he  has  been  accorded  a  reasonable  time  under  all  the  circumstances 
to  comply,  if  he  persists  in  his  refusal  until  the  bell  has  been  rung  by 
the  conductor,  signalling  the  engineer  to  stop  the  train  for  the  purpose 
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of  ejecting  him  from  the  train.  In  such  case  he  forfeits  his  right  to  be 
carried  as  a  passenger,  and  may  be  treated  as  a  trespasser,  and  his  ejecr 
tjon  may  be  completed  even  though  he  or  some  one  for  him  may  offer  to 
pay  his  fare, 

[If  you  find  from  a  preponderance  of  the  evidence  that  when  the 
conductor  demanded  of  plaintiff  his  fare,  that  plaintiff  stated  that  he  had 
neither  ticket  nor  money,  but  that  his  lather  was  in  another  car  of  the 
same  train,  and  that  he  would  immediately  go  to  him  and  get  the  money 
and  pay  his  fare;  and  if  you  further  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff's  father  was  in  another  car  of  said  train  and 
had  sufficient  money  to  pay  plaintiff's  fare,  which  he  was  ready  and 
willing  to  give  plaintiff  for  that  purpose,  and  that  plaintiff  immediately 
proceeded  to  go  to 'his  father  on  said  car,  lor  the  purpose  of  getting  his 
fare  and  delivering  the  same  to  said  conductor,  but  before  the  lapse  of  a 
reasonable  time  under  all  the  circumstances  to  get  his  fare  from  his 
father,  the  conductor  and  brakeman,  or  brakeman  alone,  took  hold  of 
the  plaintiff  for  the  purpose  of  ejecting  him  from  said  train,  and  while 
proceeding  to  eject  him,  but  before  the  lapse  of  a  reasonable  time  under 
all  circumstances  for  plaintiff  to  tender  his  fare  to  said  conductor,  the 
plaintiff's  father  tendered  plaintiff's  fare  to  said  conductor,  who  refused 
to  receive  the  same,  but  caused  plaintiff  to  be  ejected  from  said  train, 
then  said  ejection  was  wrongful,  and  your  verdict  would  be  for  the 
plaintiff.] 

To  which  portion  in  brackets  the  defendant  excepted. 

[If  you  find  Irom  a  preponderance  of  the  evidence  that  when  the 
conductor  demanded  plaintiff's  fare,  plaintiff  .stated  he  had  neither  ticket 
nor  fare;  that  his  father  was  on  said  train  and  had  his  fare;  that  he  would 
immediately  go  and  get  the  same  and  pay  his  fare,  and  if  you  further 
find  from  a  preponderance  of  the  evidence  that  plaintiff's  father  was  in 
another  car  of  said  train  and  had  money  suflBcient  to  pay  said  fare  which 
he  was  ready  and  willing  to  give  plaintiff  for  that  purpose,  and  that 
before  the  lapse  of  a  reasonable  time  under  all  the  circumstances  to  go 
to  his  father  to  get  his  fare.  Jefferson  Williams  offered  to  pay  plaintiff's 
fare  to  said  conductor  who  refused  to  accept  the  same,  but  caused  plain- 
tiff to  be  ejected  from  said  train,  then  said  ejection  was  wrongful,  and 
your  verdict  would  be  for  the  plaintiff.] 

To  which  portion  in  brackets  the  defendant  excepted. 

If  you  find  from  a  preponderance  of  the  evidence  that  before  the  bell 
was  rung  by  the  conductor  signalling  the  engineer  to  stop  the  train  for 
the  purpose  of  ejecting  plaintiff,  whether  said  plaintiff  was  ejected  before 
the  train  reached  Enon  crossing,  or  thereafter  when  the  train  left  the 
siding  at  Enon  crossing,  and  while  upon  the  main  track,  that  either 
Jefferson  Williams  or  George  Guy  offered  to  pay  plaintifl's  fare,  and 
that  the  conductor  refused  to  receive  the  same,  but  caused  the  plaintiff 
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to  be  ejected  from  said  train,  then  said  ejection  was  wrongful,  and  your 
verdict  would  be  for  plaintiff. 

If  you  find  that  plaintifF  has  failed  to  show  by  a  preponderance  of 
the  evidence  that  the  conductor  caused  him  to  be  ejected  from  said  train 
before  the  lapse  of  a  reasonable  time  under  all  circumstances  to  comply 
with  the  demand  and  pay  his  fare,  or  if  you  find  that  a  reasonable  time 
was  allowed  plaintiff  under  all  the  circumstances  to  comply  with  the 
demand  of  the  conductor  and  pay  his  fare,  but  that  plaintiff  has  failed  to 
show  by  a  preponderance  that  plaintiff  or  some  one  for  him  offered  to 
pay  his  fare  before  the  bell  was  rung  signalling  the  engineer  to  stop  the 
train  for  the  purpose  of  ejecting  him,  then  plaintiff  cannot  recover  unless 
you  find  from  a  preponderance  of  the  evidence  that  more  violence  was 
used  than  was  necessary  to  effect  plaintiff's  expulsion. 

In  other  words  the  plaintiff,  before  he  can  recover,  must  show  by  a 
preponderance  of  the  evidence  either: 

That  the  conductor  caused  him  to  be  ejected  from  the  train  before 
the  lapse  of  a  reasonable  time  under  all  the  circumstances  to  comply 
with  the  demand  of  the  conductor  and  pay  his  fare. 

Or,  if,  having  had  a  reasonable  time  under  all  the  circumstances  to 
comply  with  such  demand  and  pay  his  fare,  that  he  or  some  one  for  him 
offered  to  pay  the  same  to  the  conductor  before  the  bell  was  rung  by  the 
conductor  signalling  the  engineer  to  stop  the  train  for  the  purpose  of 
ejecting  him,  which  the  conductor  refused  and  caused  him  to  be  ejected. 
Or  that  more  force  or  violence  was  used  than  was  necessary  to 
effect  his  expulsion. 

If  any  one  of  the  above  propositions  is  established  by  a  preponder- 
ance of  the  evidence,  the  plaintiff  would  be  entitled  to  recover. 

If  no  one  of  the  above  propositions  is  established  by  a  preponder- 
ance of  the  evidence,  plaintiff,  cannot  recover,  and  your  verdict  would  be 
in  favor  of  the  defendant. 

[If  you  should  find  from  the  evidence  that  the  conductor  when  he 
went  into  the  sleeper  demanded  a  ticket  or  cash  fare  from  the  plaintiff, 
Guy,  who  refused  either  to  produce  a  ticket  or  pay  his  fare,  and  if  you 
further  find  from  the  evidence  that  Jefferson  Williams  made  no  offer  to 
pay  plaintiff's  fare,  and  that  the  conductor  and  plaintiff  then  went  for- 
ward into  the  passenger  coach,  and  that  after  the  train  left  the  siding  at 
Enon  crossing  and  while  upon  the  main  track  the  conductor  rung  the 
bell  signalling  the  engineer  to  stop  the  train  for  the  purpose  of  ejecting 
plaintiff  and  then  proceeded  to  eject  plaintiff,  using  no  more  force  of  vio« 
lence  than  was  necessary  to  effect  his  expulsion,  and  if  you  find  that 
when  the  conductor  rang  the  bell  signalling  the  engineer  to  stop  the  train 
for  the  purpose  of  ejecting  plaintiff  a  reasonable  time  under  all  the  cir- 
umstances  had  elapsed  for  plaintiff  to  comply  with  said  demand  and  pay 
his  fare,  then  the  fact  that  plaintiff's  father  when  the  conductor  and 
brakemaa,  or  brakeman  alone,  took  hold  of  the  plaintiff  to  eject  him 
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offered  to  pay  his  fare  did  not  entitle  the  plaintiff  to  the  rij^ht  to  be 
carried  to  his  destination  upon  that  train,  and  your  verdict  would  be  for 
the  defendant  even  though- the  train  may  not  have  come  to  a  stop  when 
the  father  offered  to  pay  the  plaintiff's  fare.] 

To  which  portion  in  brackets  the  defendant  excepted. 

[If  you  lind  from  the  evidence  that  the  conductor  demanded  plain- 
tiff's fare  in  the  sleeper,  and  that  he  persistently  refused  to  pay  after  a 
reasonable  time  under  all  the  circumstances  to  comply  with  said 
demand;  that  Williams  had  not  offered  to  pay  his  fare,  and  that  Guy 
did  not  offer  to  go  forward  and  get  his  fare;  that  upon  such  refusal  to 
pav,  the  conductor  rang  the  bell  signalling  the  engineer  to  stop  the  train 
for  the  purpose  of  putting  plaintiff  off,  ana  that  the  conductor  then  went 
forward  to  get  the  brakeman  to  assist  in  putting  plaintiff  off,  that  plain- 
tiff  followed  the  conductor  into  the  passenger  coach,  and  that  while  the 
train  was  slacking  its  speed  with  a  view  to  stopping  in  obedience  to  the 
ringing  of  the  bell  by  the  conductor,  and  the  conductor  or  brakeman,  or 
either  of  them,  after  the  train  slackened  its  speed  took  hold  of  plaintiff 
to  put  him  of),  and  that  concurrent  with  this  taking  hold  of  him  plain- 
tifi's  father  offered  to  pay  the  fare,  this  orter  did  not  entitle  plaintiff  to 
remain  on  the  train.  In  such  case  the  conductor  was  justified  in  remov- 
ing plaintiff  from  the  train  even  though  the  tra  in  had  not  come  to  a  full 
stop  at  the  time  the  plaintiff's  father  offered  to  pay,  and  your  verdict 
should  f)e  for  ihe  defendant,  provided  you  also  find  from  the  evidence 
that  the  conductor  in  putting  him  off  used  no  more  force  or  violence  than 
was  necessar>  to  remove  him.] 

To  which  portion  in  brackets  the  defendant  excepted. 

If  Nou  find  in  lavor  of  plaintiff  it  will  be  necessary  for  you  to  deter- 
mine the  amount  of  damages  he  is  entitled  to  recover. 

If  you  find  in  his  favor,  he  would  be  entitled  to  recover  such  dam- 
ages as  will  compensate  and  make  him  whole,  and  in  determining  the 
amount  you  may  consider  the  trouble  and  inconvenience,  if  any,  plaintiff 
was  put  to  in  traveling  to  a  place  of  shelter  in  consequence  of  such 
expulsion  from  the  train;  physical  pain  and  suffering,  if  any;  the  time 
and  place  o1  expulsion;  the  injurious  effects,  if  any,  upon  the 
plaintiff***  health:  loss  of  time,  if  anv,  caused  by  said  expulsion, 
and  injury  to  plaintiff's  feelings,  caused  by  a  public  expulsion  from 
said  train. 

[Plaintiff  charges  in  his  petition  that  defendant's  servants  acted 
maliciously  in  ejecting  him  from  said  train.  If  you  find  from  a  prepon- 
derance of  the  evidence  that  the  conductor  in  ejecting  plaintiff  or  causing 
him  to  be  ejected  from  said  train  was  actuated  by  malice  or  vindictive- 
ness,  or  caused  him  to  l^e  ejected  in  a  wanton  and  cruel  manner  with  an 
intent  to  injure,  insult,  or  humiliate  him,  then  you  may  in  your  estimate 
of  damage  allow  reasonable  fees  of  counsel  employed  by  plaintiff  in  the 
prosecution  o    this  action,  and  you  may  in  such  case,  though  you  are 
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nol  bound  to,  allow  damages  by  way  of  ptmishment— known  as  punitive 
damages.] 

To  which  portion  in  brackets  the  defendant  excepted. 

Bt.ar  in  mind  in  calling  your  attention  to  the  charge  made  in  the 
petition  by  the  plaintiff  that  defendant's  servants  maliciously  assaulted 
and  beat  him  and  ejected  him  from  the  train,  I  am  not  intimating  in 
any  way  that  the  evidence  warrants  the  allowance  of  counsel  fees  .or 
damages  by  way  of  punishment ;  but  I  am  only  stating  the  law  as  to 
damages  in  case  you  find  from  a  preponderance  of  the  evidence  that  the 
act  of  the  conductor  in  ejecting  plaintifi  was  malicious,  vindictive,  or 
done  with  intent  to  injure,  insult  or  humiliate  plaintiff. 

In  case  you  find  the  ejection  was  lawful,  but  find  from  a  prepond- 
erance of  the  evidence  that  the  conductor  and  brakeman  or  the  brakeman 
alone  used  more  force  than  was  necessary  to  eftect  the  plaintifl's  expul- 
sion from  said  train,  then  the  damages  plaintiff  would  be  entitled  to 
recover  would  be  such  as  were  caused  by  the  force  used  in  excess  of  the 
necessary  force  to  effect  plaintiff's  expulsion  from  said  train,  but  would 
not  include  injuries  caused  by  the  expulsion,  because  if  the  expulsion 
from  the  train  was  lawful,  then  no  damages  could  be  recovered  for 
injuries  received  which  directly  and  naturally  followed  from  such  expul- 
sion. 

The  fact  that  plaintiff  claims  in  his  petition  the  sum  of  one  thousand 
dollars  does  not  fix  the  amount  oi  recovery. 

While  your  verdict,  in  case  you  find  for  plaintiff,  cannot  exceed  one 
thousand  dollars,  it  may  be  in  such  less  amount  to  which  under  all  the 
evidence  in  the  case  you  find  him  fairly  and  justly  entitled. 

Defendant  requested  the' court  to  charge  the  jury  as  follows: 

"1.  If  \ou  should  find  from  the  evidence  that  the  conductor  when 
be  went  into  the  sleeper  demanded  a  ticket  or  cash  fare  from  the  plain- 
tiff, Guy,  who  then  refused  either  to  produce  a  ticket  or  pay  his  fare, 
and  il  you  further  find  from  the  evidence  that  Williams  made  no  offer  to 
pay  Guy's  fare,  and  that  the  conductor  and  Guy  then  went  forward  ?nto 
the  passenger  coach,  and  that  after  the  train  left  the  siding  at  Enon 
crossing,  and  while  upon  the  main  track,  the  conductor  pulled  the  bell 
cord  to  stop  the  train  and  then  proceeded  to  eject  Guy,  using  no  more 
force  or  violence  than  was  necessary  to  accomplish  the  purpose,  then  the 
fact  that  Guy's  father  when  the  conductor  and  brakeman,  or  brakeman 
alone,  took  hold  of  Guy  to  eject  him,  offered  to  pay  his  fare,  did  not 
entitle  the  plaintiff  to  the  right  to  be  carried  to  his  destination  upon  that 
train,  and  in  this  event  your  verdict  will  be  for  the  company,  even 
though  the  train  may  not  have  come  to  a  stop  when  the  father  offered  to 
pay  his  son's  fare." 

Which  request  the  court  declined  to  give,  to  which  refusal  the 
defendant  excepted. 
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**2.  The  law  implies  that  when  a  person  enters  the  train  of  a  com- 
pany for  the  purpose  of  being  conveyed  from  one  point  to  another  upon 
the  line  of  its  road,  he  will  upon  the  demand  of  the  conductor  pay  his 
fare  for  the  distance  to  be  traveled,  and  if  he  refuses  to  do  so  he  forfeits 
his  right  to  be  carried  as  a  passenger,  and  the  company  may  treat  him 
as  a  trespasser. 

.  ''If,  therefore,  you  should  find  from  the  evidence  that  the  conductor 
demanded  the  fare  of  the  plaintiflF,  Guy,  while  in  the  sleeper,  and  that 
Guy  had  no  ticket  and  was  unable  to  pay  his  fare,  he  thereby  forfeited 
his  right  to  be  carried  as  a  passenger,  and  his  proposition  to  the  con- 
ductor to  go  forward  to  the  passenger  coach  and  obtain  the  money  from 
his  father,  if  you  find  from  the  evidence  that  he  made  such  a  proposi- 
tion, did  not  reinvest  him  with  the  rights  of  a  passenger,  nor  did  the 
subsequent  offer  of  Williams  while  in  the  sleeper  to  pay  the  fare  ol  Guy» 
if  you  should  find  that  such  an  offer  was  made  by  Williams,  have  the 
effect  to  re-invest  Guy  with  the  rights  of  a  passenger,  and  it  was  the 
right  of  the  conductor  to  eject  the  plaint ift,  Guy,  from  the  train  at  a 
usual  stopping  place,  or  at  a  point  other  than  a  station  or  usual  stopping 
place,  provided  care  was  taken  not  to  expose  him  to  serious  injury  or 
danger,  and  no  more  force  or  violence  was  used  in  ejecting  him  from  the 
train  than  was  necessary  for  that  purpose;  and  if  you  find  from  the  evi- 
dence that  no  more  force  or  violence  was  used  in  the  ejection  of  Guy 
than  was  necessary  to  accomplish  his  removal,  then  your  verdict  will  be 
for  the  company  even  though  you  should  find  from  the  evidence  that 
when  the  conductor  and  brakeman,  or  the  brakeman  alone,  took  hold  of 
the  plaintiff  to  eject  him  from  rhe  passenger  coach  the  plaintiff's  father 
offered  to  pay  his  fare.** 

Which  request  the  court  declined  to  give,  and  to  which  refusal  the 
defendant  excepted. 

*  *3.  If  you  find  from  the  evidence  that  the  conductor  demanded 
Guy*s  fare  in  the  sleeper,  and  that  he  refused  to  pay,  and  that  Williams 
did  not  offer  to  pay  his  fare,  and  that  Guy  did  not  offer  to  go  forward 
and  get  his  fare,  and  that  upon  Guy*s  refusal  to  pay  the  conductor 
pulled  the  signal  cord  to  stop  the  train,  in  order  to  put  Guy  off,  and  that 
the  conductor  then  went  forward  to  get  the  brakeman  to  assist  in  putting 
Guy  off,  and  that  Guy  followed  the  conductor  into  the  passenger  coach, 
and  that  while  the  train  was  slackening  its  speed  with  a  view  to  stopp- 
ing in  obedience  to  the  pulling  of  the  signal  cord  by  the  conductor,  and 
the  conductor  and  brakeman,  or  either  of  them,  after  the  train  slackened 
its  speed  took  hold  of  Guy  to  put  him  off,  and  that  concurrently  with 
this  taking  hold  of  him  Guy*s  father  offered  to  pay  the  iare — this  offer 
did  not  entitle  Guy  to  remain  on  the  train.  And  the  conductor  was  justi- 
fied in  removing  Guy  from  the  train,  even  though  the  train  had  not  come 
to  a  full  stop  at  the  time  Guy*s  father  offered  to  pay,  and  your  verdict 
will  be  for  the  company  in  this  event,  provided  you  find  that  the  con- 
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doctor  in  putting  him  oflF  used  no  more  force  than  was  necessary  to 
remove  him." 

Which  request  the  court  declined  to  give,  to  which  refusal  the 
defendant  excepted. 

Verdict  for  plaintiff,  $633.80. 

T.  E.  Scraggy^  for  plaintiff. 

Charles  Darlin/^iony  for  defendant. 


DEBTORS  AND  CREDITORS— SURETIES. 

[Superior  Court  of  Cincinnati,  General  Term.] 

*  Ei-izABETH  A.  Morrison  v.  Equitable  National  Bank. 

1.  Application  op  Sec  6a^3,  Rkv.  Stat. 

The  provisions  of  sec.  5833,  Rev.  Slat.,  relating  to  notice  to  creditors  to  com- 
mence action,  is  not  available  in  behalf  of  a  surety  unless  his  liability  as  sur-. 
ety  be  evidenced  by  the  same  written  instrument  which  evidences  the  liabil- 
ity oi  the  princ  pal  debtor. 

t  Guaranty  Not  Within  The  Statute. 

A  guaranty,  in  the  lorm  of  a  separate  writing,  covering  "  any  note  or  notes  " 
which  a  certain  firui  may  execute  and  which  may  he  discounted  by  a  certain 
bank,  is  not  within  the  requirements  of  the  statute  above  referred  to,  and 
guarantor  is  not  relieved  from  liability  thereutider,  on  such  notes,  by  the 
creditors'  failure  to  bring  suit  as  directed. 

3.  RuLB  AS  TO  Several  Writings  as  One  Contract. 

While  a  contract  may  be  deduced  from  several  writings  which  are  or  may  be 
proi>erly  connected  together  or  related  to  each  oiher,  or  which  were  executed 
by  the  same  parties  at  the  same  time  in  reference  to  the  same  subject  matter, 
yet  such  several  writings  do  not  become  integral  parts  of  each  other,  so  as 
to  constitute  a  single  instrument  of  writing,  unless  an  intent  on  so  to  consti- 
tute them  is  manifested  by  words  incorporating  one  writing  into  the  other 
and  as  a  part  thereof 

4.  Surety  Liable  Unless  Relieved  by  Statute. 

Except  as  provided  in  sec.  5838,  Rev.  Stat.,  the  rule  that  a  failure  on  the  part 
of  ihe  creditor  to  proceed  within  a  reasonable  time  against  the  principal 
debtor,  after  notice  so  to  do  by  the  surety,  followed  by  said  principal  debtor's 
insolvency,  will  release  the  surety,  is  not  the  law  in  Ohio. 

Dkmpsey  J. 

The  action  below  was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error,  and  was  founded  upon  a  written  instrument  in  the 
nature  of  a  guaranty,  and  of  which  the  following  is  an  exact  copy: 

•*In  consideration  of  the  sum  of  one  dollar  and  of  other  valuable 
considerations  paid  to  me  by  the  Equitable  National  Bank,  of  Cincinnati, 
Ohio,  the  receipt  whereof  is  hereby  acknowledged,  I  do  hereby  guarantee 
the  payment  of  any  note  or  notes  which  said  The  Equitable  National 
Bank  may  discount  for  and  on  behalf  of  The  Lytle  Safe  6c  Lock  Com- 
pany within  the  next  two  years  from  the  date  hereof.  This  guarantee, 
however,  is  not  to  apply  to  any  sum  exceeding  five  thousand  dollars,  but 
need  not  necessarily  apply  to  any  sum  the  payment  of  which  is  already 

•For  decision  of  special  term,  in  this  case,  see  7  Dec,  293. 
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guaranteed  to  said  bank  by  Mrs.  Florida  A.  Price  or  any  other  person; 
it  being  my  intention  herein  to  guarantee  the  payment  of  any  notes  of 
the  said  Lytle  Safe  &  Lock  Company  not  exceeding  in  amount  the  sum 
of  five  thousand  dollars  which  said  bank  may  discount,  the  selection  of 
the  notes  hereby  guaranteed  to  be  entirely  at  the  optiou  of  said  bank, 
and  it  is  not  to  l)e  understood  that  the  validity  ol  this  guaranty  is 
dependent  upon  condition  that  said  bank  shall  not  discount  notes  exceed- 
ing the  amount  of  five  thousand  dollars,  but  may  discount  the  notes  of 
said  company  in  any  amount  they  see  fit,  and  this  guarantee  is  entirely 
without  reference  to  any  other  guarantee  which  said  bank  may  hold  as 
to  any  notes  discounted  for  said  The  Lytle  Safe  &  Lock  Company.  And 
I  do  hereby  waive  demand  and  notice  of  protest  ol  any  of  the  notes 
hereby  guaranteed. 

**  Witness  my  hand  this  twenty-third  day  of  December,  1893. 

[Signed]        ** Elizabeth  A   Morrison." 

The  bank  claimed  that  relying  on  this  guaranty,  and  under  its 
terms,  and  within  the  two  years*  time  covered  by  said  guaranty,  it  did 
discount  for  and  on  behalf  of  said  Safe  &  Lock  Company  a  note,  of 
which  the  following  is  a  copy: 

**  15,000. 00  Cincinnati,  Ohio. 

'* April  26th,  1894. 

*  *  Four  months  after  date  we  promise  to  pay  to  the  order  of  Equitable 

National    Bank   five  thousand dollars    at    Equitable  National 

Bank.     Value  received. 

**The  Lytle  Safe  &  Lock  Co. 

'*Harley  J.  Morrison,  Prest.--G.  W.  Evans,  Sec'y  and  Treas.*' 

When  the  note  became  due  and  payable,  demand  was  made  of  the 
maker  for  payment,  but  it  wholly  failed  and  refused  to  pay  the  same, 
nor  has  it  ever  paid  the  same  or  any  part  thereof.  Payment  of  said  note 
was  then  demanded  from  said  Elizabeth  Morrison,  but  she  has  refused 
and  failed  to  pay  the  same,  and  a  judgment  for  16,000  is  prayed  against 
her.  Mrs.  Morrison  answered  to  the  claim  of  the  bank  with  three 
defenses,  the  second  of  which  is  the  only  material  one  to  be  considered 
by  us  here.  She  claims  that  she  is  not  liable  for  the  payment  of  the 
note  in  whole  or  in  part  because,  on  June  20,  1894,  she  was  notified  by 
the  bank  that  it  had  discounted  for  the  safe  and  lock  company  a  note  for 
$5,000,  and  that  the  same  was  covered  by  the  guaranty  mentioned  in 
the  petition,  and  that  said  note  would  fall  due  on  August  29,  1894,  and 
the  bank  would  look  to  her  for  payment  of  the  same  under  said  guaranty 
if  it  were  not  paid  by  the  makers  at  maturity,  which  note  she  claims  is 
the  one  the  bank  bases  its  claim  on.  She  further  says  that  on  September 
1,  1894,  said  note  having  matured  on  the  preceding  August  29,  she 
required  the  bank  by  notice  in  writing  to  commence  an  action  on  said 
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note  forthwith  against  said  safe  and  lock  company,  which,  she  claims, 
was  the  principal  debtor,  but  that  the  bank  did  not  commence  said  action  • 
forthwith   or  at  all.     She  further  claims  that  by  reason  of  failure  to 
bring  this  suit,  she  is  relieved  from  liability  for  the  payment  of  said 
note.      In  a  reply  to  this  second  defense,  the  bank  admits  that  the  note 
for  $5,000,  payment  of  which  they  seek  against  Mrs.  Morrison,  is  the 
same  $5,000  note  referred  to  in  said  second  defense,  but  denies  that  any 
notice  to  sue  on  the  note  was  given  by  Elizabeth  A.  Morrison,  and  then 
avers  that  the  obligation  of  Mrs.  Morrison  to  pay  said  note  is  based  upon 
the  written  guaranty  which  was  an  independent  contract  binding  her  as 
a  guarantor  for  the  payment  of  the  amount  due  on  the  note,  and  that 
such  obligation  and  liability  was  not  discharged  by  reason  of  any  of  the 
matters  set  out  in  said  second  defense.     On  the  trial  below  there  was  a 
finding  of  facts  and  judgment  in  favor  of  the  bank.     Error  is  prosecuted 
here,  a  bill  of  exceptions  having  been  also  taken  incorporating  all  of  the 
evidence,  on  the  grounds,  that   (1).     The  court  erred  in  rendering  judg- 
ment in  favor  of  the  defendant  in  error  and  against  the  plaintiflF  in  error; 
and  (2).     The  judgment  should  have  been  in  favor  of  the  plaintiff  in 
error  and  against  defendant  in  error.     The  facts  of  the  case  as  disclosed 
by  the  pleadings,  findings  of  facts  and  bill  of  exceptions  are  substantially 
as  follows:     In  1893,  and  for  some  time  prior  thereto,  the  Lytle  Safe  & 
Lock  Co.,  which  was  a  Kentucky  corporation,  had  been  a  customer  of 
and  borrower  from  the  Equitable  National  Bank.     On  September  23, 

1893,  the  safe  and  lock  company,  in  order  to  secure  a  loan  from  the  bank, . 
procured  from  Elizabeth  A.  Morrison  the  guaranty  hereinbefore  set  out, 
and  delivered  the  same  on  that  date  to  the  bank,  and  thereupon,  on  that 
same  day,  and  on  the  faith  of  that  guaranty,  the  bank  discounted  for 
the  safe  and  lock  company  a  note  for  $10,000  payable  in  four  months, 
that  is,  on  April  26,  1894.  This  note  for  110,000  was  not  paid  on  April 
26,  1894,  but  instead  was  renewed,  by  being  split  up  into  two  notes  for 
$5,000  each,  payable  respectively  in  three  and  four  months  from  their 
date.  The  four  months'  note  was  attached  to  the  guaranty  by  the  bank, 
and  the  guaranty  was  by  the  bank  selected  to  cover  it.  The  three 
months'  note  we  have  nothing  to  do  with.  The  copy  of  the  note  herein- 
before given  is  a  copy  of  this  four  months'  note;  it  matured  August  29, 

1894,  and  was  not  paid,  and  on  that  same  day  the  following  notice  was 
sent  to  Mrs.  Morrison  by  the  bank,  Mr.  Blair  being  the  cashier: 

'•Cincinnati,  August  29th,  1894. 
**Mrs.  E.  A.  Morrison, 

••Owen  Cottage,  • 

"Catawba  Island,  Ohio. 
"Dear  Madam: 

•*The  note  of  the  Lytle  Safe  &  Lock  Company  for  $6,000  due  this 
day  has  not  been  paid,  and  unless  you  are  willing  to  renew  your  guar- . 
8     Vol.  9 
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antee,  we  shall  be  obliged  to  look  to  you  for  payment  under  guarantee 
now  lield  by  us.  Please  advise  us  as  to  your  wish  in  this  matter,  and 
oblige, 

** Yours  respectfully, 

*7.  M.  Blair. '* 

Thereupon,  on  September  1,  1894,  Mrs.  Morrison  caused  the  follow- 
ing notice  t^  be  sent  to  the  bank : 

** Cincinnati,  Sept.  1st,  1894. 

**To  George  Fisher,  President,  J.  M.Blair,  Cashier,  and  The  Board 
of  Directors  of  the  Equitable  National  Bank  of  Cincinnati,  Ohio. 
"Gentlemen: 

*  'You  are  hereby  notified  to  commence  an  action  forthwith  against 
The  Lytle  Safe  &  Lock  Company,  of  Cincinnati,  on  a  certain  note  for 
$5,000  due  August  26-29,  1894,  made  by  said  company  and  discounted 
for  said  company  by  your  bank,  and  on  which  you  have  alleged  Mrs. 
Elizabeth  A.  Morrison  to  be  liable  as  surety. 

*'Very  truly  yours, 

** Elizabeth  A.  Morrison, 

**By  Wm.  P.  Morrison,  her  agent  in  this  behalf.** 

Some  question  was  made  in  the  bank's  reply^  and  in  the  evidence  as 
to  Wm.  P.  Morrison's  authority  to  act  for  Mrs.  Morrison,  and  also  as  to 
the  validity  of  a  notice  of  this  kind  given  by  agent,  but  these  questions 
are  not  material  here  just  now. 

At  any  rate,  the  bank  did  not  bring  any  suit  as  requested  by  the 
notice,  and  on  September  30,  1894,  the  safe  and  lock  company  went 
into  the  hands  of  a  receiver,  under  the  orders  of  this  court.  The  safe 
and  lock  company  was  actually  insolvent  at  the  time  Mrs.  Morrison's 
request  to  sue  was  given.  The  receiver  of  the  safe  and  lock  compan 
paid  to  the  bank  $900,  which  was  by  it  credited  upon  the  $5,000  note, 
and  the  suit  below  was  for  the  balance  due  with  interest  on  the  same. 

Mrs.  Morrison  claims  to  be  released  from  liability  for  the  amount  of 
this  note  on  two  grounds:  First,  by  virtue  of  the  provisions  of  sec.  5833, 
Rev.  Stat.,  and,  second,  if  not  under  the  statute,  then  under  the  general 
rules  of  law,  regulating  the  rights  and  liabilities  of  a  surety  and  the 
creditor,  as  dependent  upon  the  creditor's  conduct  toward  the  principal 
debtor.  Other  questions  were  made  in  the  case  and  discussed  on  the 
hearing,  but  as  the  disposition  of  the  question  arising  under  the  request 
to  sue  disposes  of  Ihe  whole  case,  we  have  not  deemed  it  necessary  to 
express  any  opinion  on  the  other  questions. 

^ection  5833,  Rev.  Stat.,  provides  as  follows:  **A  person  bound 
as  stirety  in  a  written  instrument  for  the  payment  of  money,  or  other  valu- 
able thing,  may,  if  aright  of  action  accrue  thereon,  require  his  creditor, 
by  notice  in  writing,  to  commence  an  action  on  such  instrument  forthwith, 
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against  the  principal  debtor;  and  unless  the  creditor  commence  such  action 
within  a  reasonable  time  thereafter,  and  proceed  with  due  diligence,  in 
the  ordinary  course  of  law,  to  recover  judgment  Against  the  principal 
debtor  for  the  money  or  other  valuable  thing  due  thereby,  and  to  make, 
by  execution,  the  amount  thereof,  the  creditor,  or  the  assignee  of  such 
instrument,  so  failing  to  comply  with  the  requisition  of  such  surety, 
shall  thereby  forfeit  the  right  which  he  would  otherwise  have  to  demand 
and  receive  of  such  surety  the  amount  due  thereon.** 

It  was  held  by  the  court  below  that  the  provisions  of  this  section 
will  not  be  available  to  a  surety  unless  he  appear  upon  the  same  instru- 
ment upon  which  the  principal  debtor  is  liable,  and  we  con- 
cur in  that  holding  counsel  for  plaintiff  in  error  do  not  ser- 
iously combat  this  construction;  they  do  contend,  however,  that 
the  same  instrument  does  not  necessarily  mean  a  single  writing,  but  may 
consist  of  two  or  more  writings  if  they  be  properly  related  to  or  connected 
with  each  other.  In  a  general  sense  this  proposition  is  true,  but  in  the 
application  of  the  proposition,  it  is  well  at  the  outset  to  have  a  clear 
conception  of  the  meaning  of  terms  used.  The  statute  deals  only  with 
the  instrument  of  writing,  not  with  the  contract,  for  a  **contract  is  not 
to  be  confused  with  the  instrument  of  writing  which  witnesses  it.'* 
Erwin  v.  Bank,  5  La. ,  4. 

It  is  undoubtedly  true  that  the  terms  of  a  contract  may  be  ascertained 
from  several  writings  even  though  executed  at  different  times,  and  that 
such  writings,  when  executed  between  the  same  parties  about  the  same 
subject-matter,  will  be  held  as  one  instrument  and  construed  together  in 
order  to  get  at  the  contract.  But  that  is  not  the  question  in  this  case.  If 
anything,  it  is  the  converse.  We  have  two  contracts  in  this  rase,  about 
neither  of  which  is  there  any  uncertainty  or  ambiguit)^;  each' of  these 
contracts  relates  to  the  same  subject  matter,  but  the  evidence  of  these 
contracts  is  by  separate  written  instruments.  The  object  sought  by 
plaintiff  in  error  is  to  combine  those  two  instruments  into  one  instru- 
ment, not  to  ascertain  what  the  parties  to  both  instruments  meant,  for 
that  we  already  know,  but  in  order  that  one  party  may  avail  himself  of 
privileges  accorded  by  the  statute  to  debtors  on  a  single  instrument. 

The  case  of  Neil  v.  Trustees,  31  Ohio  St.,  15,  does  not  aid  in  the 
solution  of  the  question  involved,  for  the  surety  or  guarantor  in  that 
case  expressly  annexed  to  his  own  written  contract,  and  made  a  part 
thereof,  the  written  cofitract  of  the  principal  debtor,  so  that  the 
principal  debtor's  written  contract  by  the  act  of  the  surety  was 
as  much  a  constituent  part  of  the  surety's  written  obligation  as  if  it 
were  inserted  in  totidem  verbis^  and  both  surety  and  debtor  had  signed  at 
the  bottom.  Nor  will  the  rule  which  permits  parol  evidence  to  identify 
the  subject  matter  of  the  contract  in  order  to  apply  such  contract  to 
that  subject  matter  benefit  the  plaintiff  in  error,  for  that  rule  contemp- 
lates the  subject  matter  of  the  contract  as  a  fixed,  definite  thing  or  fact, 
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concerning  which  the  contract  is  made  or  upon  which  it  is  to  operate. 
Thus,  in  this  case,  the  notes  discounted,  of  necessity,  would  be  uncertain 
as  to  time  and  amount,  and  parol  evidence  was  admissible  to  identify  the 
particular  note  which  was  discounted  and  for  the  payment  of  wliich 
Mrs.  Morrison  was  liable  under  the  guaranty.  But  the  language  of  the 
note  and  the  signature  of  the  safe  and  lock  company  do  not  become  an 
integral  part  of  the  written  instrument,  which  Mrs.  Morrison  signed, 
any  more  than  a  particular  house  of  A*s  would  become  a  part  of  a  writ- 
ten instrument  which  provided  that  B  should  paint,  in  a  certain  time, 
such  houses  of  A*s  as  A  should  designate,  and  A  designated  this  partic- 
ular house. 

We  know  of  no  rule  of  law  or  of  construction  which,  in  the  absence 
of  express  provision,  will  permit  the  combination  or  association  together, 
as  one  single  instrument,  of  two  or  more  written  instiumeats,  considered 
merely  as  instruments,  and  without  reference  to  the  contracts  or  obliga- 
tions or  rights  or  liabilities  which  they  create  or  evidence.  If  the  two 
instruments  in  this  case  were  combined  into  one,  they  would  still  be 
evidence  of  two  separate  and  distinct  contracts,  not  of  one  contract,  so 
that  all  rights  and  liabilities  of  the  respective  parties  would  be  in  no  wise 
diangcd,  save  as  to  the  privileges  granted  by  sec.  5833,  Rev.  Stat. 
That,  joined  even  as  they  were  in  the  Neil  case,  they  still  constitute 
two  separate,  several  contracts,  is  settled  in  Deming  v.  Trustees,  31 
Ohio  St.,  41,  49,  which  was  a  parallel  case  with  the  Neil  case,  and 
arose  out  of  the  same  transactions.  But  the  statute  itself,  we  think, 
furnishes  the  strongest  argument  against  conjoining,  except  by  express 
provision  or  direct  reference,  two  or  more  instruments  as  one  instrument. 

It  is  said  that  the  statute  must  be  liberally  construed  because  it  is 
remedial,  and  because  our  code,  of  which  it  is  a  part,  so  provides. 

Liberality  of  construction  means  generally  that  the  spirit  and  not 
the  letter  of  a  statute  is  to  be  looked  to;  that  we  must  consider  the  sub- 
stance of  transactions,  and  not  the  form.  But  the  very  thing  this  statute 
deals  with  is  the  form  of  the  transaction  of  suretyship.  If 
the  question  is  dispute  were  suretyship,  as  contra-distinguished 
from  guaranty,  it  might  well  be  said  that  this  statute  was 
intended  to  embrace  every  indemnitor  whose  obligation  partook 
of  the  nature  of  a  suretyship  so  that  it  might  well  include  absolute 
and  unconditional  guarantors.  But,  as  we  have  read  the  statute,  it  does 
not  include  all  sureties,  but  instead  all  such  sureties  as  sign  with  their 
principal  debtor  on  the  same  instrtiment  of  indebtedness.  Hence,  the 
form  of  the  suretyship  becomes  very  material  under  the  statute,  in  view 
of  the  rights  and  privileges  conferred  upon  the  surety ;  the  principal 
creditor  has  rights  under  his  contract  also,  which  are  not  to  be  lightly 
dealt  with  by  construction ;  debtors  and  sureties  are  supposed  to  know 
the  statutes  and  to  contract  with  reference  to  them ;  and  especially  ought 
this  to  be  so  when  special  privileges  are  conferred  because  of  the  form 
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of  the  contract.  The  rule  in  Neil  v.  Trustees,  supra,  has  gone  to  the 
very  limit  of  judicial  construction,  as  is  evident  from  the  comments  in 
Deming  v.  Trustees,  supra,  by  the  same  judge  who  delivered  the  opinion 
in  the  Neil  case,  and  who  refers  at  page  51  to  the  dissenting  opinion  of 
Hitchcock,  C.  J.,  rn  Gale  v.  Van  Arman,  18  Ohio,  336,  upon  which  case 
and  some  few  preceding  cases  the  decisions  in  Neil  v.  Trustees  and 
Deming  v.  Trustee,  supra,  seem  to  be  based,  although  on  examination 
of  all  of  those  cases,  it  will  be  found  that  the  surety  or  guarantor  signed 
on  the  same  piece  of  paper  with  his  principal.  Having  in  view  all  of 
these  considerations,  we  do  not  feel  4hat  we  can  go  beyond  the  rule  in 
Neil  v.  Trustees,  siipra,  and  hence,  there  being  no  express  provision  in 
either  of  the  writings  of  Mrs.  Morrison  or  the  safe  and  lock  company, 
incorporating  into  or  annexing  to  it  the  other  writing,  we  must  hold  that 
Mrs.  Morrison's  guaranty  was  a  separate  and  distinct  instrument  from 
the  safe  and  lock  company  note,  and  hence  that  she  is  not  entitled  to 
the  benefits  of  this  statute. 

The  plaintiff  in  error,  however,  contends  that  under  the  general 
doctrines  of  law  regulating  the  liability  of  sureties,  Mrs.  Morrison  is 
entitled  to  be  released  because  of  the  neglect  of  the  bank  to  sue.  and  the 
subsequent  insolvency  of  the  safe  and  lock  company.  It  is  very  doubt- 
ful whether  this  doctrine  of  the  law  of  suretyship  ever  prevailed  in  Ohio, 
and,  if  it  did,  it  is  more  than  doubtful  whether  it  was  not  impliedly 
repealed  by  the  enactment  of  this  very  sec.  5833,  Rev.  Stat.,  and  its 
predecessors. 

Counting  sec.  5833,  Rev.  Stat.,  as  the  enactment  of  a  new  statute, 
we  have  had  three  statutes  in  Ohio,  all  practically  alike,  regulating  this 
requirement  to  sue  and  the  eftect  thereof.  The  first  statute  was  passed 
February  22, 1820,  and  can  be  found  in  29  O.  L. ,  461,  and  in  Swan's  Stat- 
tttes,  877;  this  act  was  repealed  March  11,  1853;  in  1864,  February  29, 
the  second  act  was  passed,  Swan  &  Sayler,  741,  and  this  act  was  carried 
into  the  Revised  Statutes, as  sec.  5833. 

In  Jenkins  v.  Clarkson,  7  Ohio,  72,  this  identical  question  was  raised 
under  the  statute  of  1820,  and  the  court,  at  page  74,  say:  * 'Since  this 
statute  was  passed,  the  common  law  rule  has  not  been  in  force  in  this 
state;  and  it  is  unnecessary  to  imagine  what  its  provisions  are,  for  it 
has  given  place  to  the  statute,  and  is  repealed  by  it, '  *  etc. 

It  is  true  the  question  arose  on  the  form  of  the  notice,  which,  in 
that  case,  was  verbal,  while  the  statute  required  a  written  notice;  but, 
to  obviate  that  discrepancy,  counsel,  as  in  this  case,  relied  on  the  alleged 
general  doctrine  of  release  in  case  of  insolvency  after  notice  to  sue,  and 
in  answer  to  that  the  court  gave  expression  to  the  above  statement. 
But,  be  that  as  it  may,  we  have  examined  the  authorities  cited  by  the 
trial  judge  on  this  question  and  his  conclusions  as  to  the  weight  of 
authority  and  the  precedents  we  ought  to  follow,  as  also  his  conclusions 
as  to  the  time  when  the  safe  and  lock  company  became  actually  insol- 
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vent,  and  we  are  satisfied  with  the  correctness  of  all  his  conclusions  on 
those  questions.     See  7  Dec. ,  298. 

We  have  not  examined  at  any  length  into  the  questions  made  upon 
the  right  to  contradict  in  toto  the  consideration  clause  of  Mrs.  M's  guar- 
anty, nor  upon  the  construction  of  that  instrument  as  to  whether  she 
was  surety  or  guarantor.  For  the  purposes  of  this  opinion  we  have 
conceded  as  true  the  contentions  of  counsel  for  plainti£F  in  error. 

A  majority  of  the  court  think  that  the  judgment  of  the  court  below 
ought  to  be  affirmed,  and  it  will  be  so  ordered. 

Davis,  J. ,  concurs. 
Jackson,  J.,  dissenting. 

I  am  unable  to  agree  with  tbe  majority  of  the  court  in  the  conclu- 
sion reached  in  this  case.  On  behalf  of  the  defendant  in  error  it  was 
contended  that  Mrs.  Morrison  was  not  entitled  to  the  benefit  of  the  pro- 
visions of  sec.  5833,  Rev.  Stat.,  for  three  reasons:  The  first  being  that 
she  was  not  a  surety,  but  a  guarantor,  it  being  the  contention  of  counsel 
for  the  bank  that  only  sureties,  strictly  speaking,  could,  by  notice, 
require  a  creditor  to  bring  suit  against  the  principal  debtor  according  to 
the  terms  of  this  section  of  the  statutes.  The  second  reason  was  that 
the  recited  consideration  of  one  dollar  made  Mrs.  Morrison  absolutely 
liable  to  tbe  bank  as  upon  a  separate  and  independent  contract  of  indem- 
nity. The  third  reason  was  that,  although  she  might  be  a  surety,  and 
although  the  recited  consideration  of  one  dollar  might  be  contradicted 
and  the  real  consideration  shown,  nevertheless  the  surety  for  the  pur- 
pose of  this  statute  must  be  bound  upon  or  in  the  same  instrument  as  the 
principal  debtor;  and  it  was  argued  that  because  Mrs.  Morrison's  name 
did  not  appear  on  the  note  given  by  the  lock  company  to  the  bank,  but 
only  upon  a  separate  paper,  she  was  not  bound  in  the  same  instrument 
upon  which  she  demanded  that  suit  be  brought  against  the  lock  company; 
that  she  was  in  fact  bound  upon  a  separate  and  distinct  instrument;  and 
inasmuch  as  a  party  can  claim  the  benefit  of  the  statute  only  when  he 
is  a  party  to  or  bound  in  the  same  instrument  upon  which  suit  is  demanded 
to  be  brought,  the  plaintiff  in  error  did  not  belong  to  that  class  of  sure- 
ties intended  to  be  protected  by  said  sec.  5833,  Rev.  Stat.  In  fact,  it 
was  argued  by  counsel  and  decided  by  a  majority  of  this  court,  that  this 
statute  was  intended  only  for  the  benefit  of  those  sureties  who  were  so 
fortunate  as  to  have  their  names  appear  on  the  same  piece  of  paper 
which  evidenced  the  indebtedness  of  the  principal  debtors. 

The  first  proposition  was  strenuously  urged  by  counsel  for  the 
bank,  and  while  the  court  below  did  not  determine  whether  a  guarantor 
may  be  regarded  as  surety  within  the  meaning  of  sec.  5833,  Rev.  Stat., 
I  do  not  understand  that  the  majority  of  this  court  seriously  contend 
that  the  plaintiflf  in  error  is  not  to  be  regarded  as  such  surety.  Indeed, 
this  must  be  considered  to  have  been    definitely  determined  by  the 
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Supreme  Court  of  this  state  in  Clay  v.  Edgerton,  19  Ohio  St.,  549, 
where  it  was  held  that  the  owner  and  holder  of  a  promissory  note  who 
indorsed  thereon  the  following:  ''I  guarantee  the  payment  of  the 
within  note  to  C.  Edgerton  or  order,"  became  liable. upon  an  absolute  and 
onconditional  guaranty,  and  no  demand  and  notice  was  requisite  to  make 
%  prima  facie  case  for  recovery  thereon  against  the  guarantor.  In  this 
case  the  court  said:  * 'Where  the  guaranty  of  payment  is  absolute  and 
unconditional,  we  are  of  opinion  that  it  is  not  necessary,  in  order  to 
make  out  a  prima  facie  case  for  recovery,  to  aver  or  prove  either  demand 
or  notice.'*  Thus  the  Supreme  Court  of  this  state  has  assimilated  for 
all  legal  purposes  those  who  '^guarantee*'  the  absolute  and  unconditional 
payment  of  money  and  those  who  expressly  describe  themselves  as 
'^surety,* *  for  one  of  the  essential  features  of  suretyship  is  that  the  surety 
is  liable  primarily  and  without  notice  of  any  default  by  or  demand  of 
pajrment  from  the  principal  oblijfor,  while  in  guarantyship  strictly  speak- 
ing the  guarantor  is  liable  only  upon  some  contingency  and  after 
demand  upon  the  principal  obligor  and  notice  of  the  default  given  to  the 
guarantor.  In  this  case  it  is  clear  that  Mrs.  Morrison's  obligation  was 
for  the  absolute  and  unconditional  payment  of  money,  and  it  is  impos- 
sible therefore  to  deny  that  under  the  decisions  in  this  state,  her  rights 
and  obligations  are  the  same  as  one  who  had  expressly  described  himself 
as* 'surety.*' 

The  court  below  laid  great  stress  upon  the  circumstances  that  the 
instrument  of  guaranty  in  this  case  purported  to  be  in  consideration  of 
one  dollar  paid  by  the  bank  to  the  guarantor.  In  consequence  it  was 
held  that  the  instrument  of  guaranty  was  supported  by  a  consideration 
quite  independent  of  the  consideration  which  makes  the  principal  liable 
to  the  creditor.  If  I  understand  aright,  this  proposition  is  not  adhered 
to  by  any  member  ot  this  court  in  this  case.  The  court  below  made 
findings  of  fact  separately  from  its  conclusions  of  law,  and  in  such  find- 
ings of  fact  there  appears  the  following:  ''That  the  one  dollar  named 
in  said  guaranty  as  a  consideration  never  passed;  the  only  other  valuable 
consideration  therefor  being  the  discounting  of  the  notes  herein  men- 
tioned." The  general  proposition  contended  for  by  counsel  for  the  bank, 
viz.,  that  a  recited  consideration  in  an  instrument  can  not  be  disproved 
for  the  purpose  of  defeating  the  legal  eflFect  of  the  instrument,  may  be 
conceded.  But  we  think  this  objection  is  clearly  and  explicitly  obviated 
for  the  purposes  of  this  case  by  the  provisions  of  sec.  5832,  Rev.  Sts^t., 
which  provides  as  follows:  "In  contracts  for  the  payment  of  money  to 
banks  or  bankers,  sureties  in  fact,  known  to  the  parties  to  be  such  at  the 
time  such  contracts  were  made,  may  be  'proved,  and  shall  be  considered 
in  all  courts  to  be  sureties,  and  have  all  the  privileges  of  sureties,  any- 
thing in  the  contract  expressed  to  the  contrary  notwithstanding.  * '  It 
must  be  apparent  that  this  provision  was  intended  to  permit  sureties  in 
fact  in  contracts  with  the  banks,  to  contradict  recited  considerations 
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moving  to  them  in  order  to  maintain  their  rights  as  sureties,  for  the 
statute  says:  **  Any  thing  in  the  contract  expressed  to  the  contrary  not- 
withstanding.*' Independently  of  this  statute,  it  was  held  by  the 
Supreme  Court  that  an  implied  independent  consideration  might  be  con- 
tradicted for  the  purpose  of  permitting  a  surety  in  fact  to  give  notice  to 
sue  the  principal  debtor  under  a  statute  similar  to  sec.  5833,  Rev.  Stat. 

In  Insurance  and  Trust  Co.  v.  McCague,  18  Ohio,  54,  it  was  held 
that  an  accommodation  drawer  and  indorser  of  a  bill  of  exchange  could 
by  notice  given,  require  the  holder  to  proceed  against  the  acceptor  on  the 
bill,  and  failing  so  to  do  it  was  held  that  the  loss  must  fall  on  the 
holder.  Now,  assuredly  the  drawer  of  a  bill  of  exchange  is  liable  as 
drawer  upon  a  consideration  implied  by  law,  and  his  obligation  as 
drawer  could  not  ordinarily  be  defeated  by  showing  want  of  consideration 
and  that  the  holder  knew  that  he  was  simply  an  accommodation  drawer. 
But  nevertheless,  independently  of  sec.  5832,  Rev.  Stat.,  he  was  per- 
mitted under  a  section  similar  to  sec.  5833,  to  show  that  he  was  merely 
a  surety,  and  permitted  to  require  the  holder  to  proceed  against  the 
principal.  In  deciding  this  case  the  court  used  the  following  significant 
language  which  will  have  an  important  bearing  on  the  next  proposition 
to  be  considered,  viz:  **It  is,  therefore,  expedient  that  such  rules  shall 
be  applied  to  the  system  of  securityship,  in  all  its  various  ramifications^ 
as  that  the  least  possible  burthen  may  be  thrown  on  those  who  are  will- 
ing and  able  to  incur  liabilities  for  others.** 

In  Buck  V.  Bank  ot  Ga.,  30,  S.  E.  Rep.,  822,  to  which  I  will  here- 
after refer  more  fully,  it  was  held  that  the  maker  of  a  note  which  recited 
that  it  was  given  for  the  purchase  money  of  land  could  show  by  parol 
that  he  owed  the  payee  no  money  for  land  or  for  any  other  purpose; 
and  that  the  note  was  given  merely  as  security  for  another  note  signed 
only  by  the  payee  in  the  first  named  note  and  discounted  by  the  bank, 
so  that  an  extension  of  time  for  a  valuable  consideration  by  the  bank  to 
the  principal  debtor  on  the  note  signed  by  him  alone  was  held  to  release 
the  maker  of  the  note  which  expressly  recited  a  consideration  moving  to 
him  as  maker. 

But  let  us  come  to  the  proposition  mainly  relied  upon  by  the  court 
below,  and  which  I  believ^e  is  solely  relied  upon  by  the  majority  in  this 
court ;  it  is  that  Mrs.  Morrison  is  not  liable  upon  the  same  instrument 
upon  which  her  principal,  the  lock  company,  is  liable;  the  company 
being  liable  upon  its  promissory  note,  and  Mrs.  Morrison  being  liable 
upon  her  separate  guaranty  in  writing.  It  will  be  noted  that  sec.  5833, 
Rev.  Stat.,  provides  that  '*a  person  bound  as  surety  in  a  written  instru- 
ment for  the  payment  of  money  or  other  valuable  thing,  may,  if  a  right 
of  action  accrue  thereon,  require  his  creditor  by  notice  in  writing,  to 
commence  an  action  on  such  instrument  forthwith  against  the  principal 
debtor,**  etc.,  and  it  is  argued  that  this  section  is  intended  for  the  benefit 
of  such  sureties  only  as  have  their  names  written  upon  the  same  instru- 
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ment  which  evidenoes  the  indebtedness  of  the  principal  obligor.  To  my 
mind  this  is  sacrificing  substance  to  form  and  amounts  to  denying  a 
surety,  such  as  Mrs.  Morrison  is  in  this  case,  a  substantial  right  intended 
to  be  given  by  statute.  I  construe  this  section  to  be  intended  for  the 
relief  of  all  sureties  who  are  bound  by  through,  or  by  reason  of  the 
written  instrument  which  evidences  the  indebtedness  of  the  principal 
debtor,  if  such  written  instrument  must  necessarily  be  considered  as  apart 
of  the  written  contract  of  guaranty.  That  is,  if  the  contract  of  guaranty 
does  not  show  upon  its  face  a  full  and  complete  obligation  without 
reference  to  some  other  writing,  but  if  reference  to  some  other  written 
instniment  must  necessarily  be  made  in  order  to  complete  the  obligation 
of  the  guarantor,  then  the  two  writings  form  but  one  contract,  or  in 
other  words,  but  one  instrument,  and  the  guarantor's  liability  must  be 
considered  as  attaching  to  both  writings  which  go  to  make  up  the  one 
contract  or  written  instrument.  In  this  case  it  is  clear  that  the  paper 
signed  by  Mrs.  Morrison  was  not  in  and  of  itself  a  complete  instrument 
of  guaranty.  It  did  not  provide  for  the  payment  of  any  particular  note^ 
but  the  bank  was  merely  given  the  option  of  selecting  any  note  not  to 
exceed  $5,000,  to  be  covered  by  the  guaranty.  Practically  therefore  it 
was  a  guaranty  containing  a  blank  clause  which  was  thereafter  to  be 
filed  up  by  action  on  the  part  of  the  bank.  This  blank  clause  was  filled 
by  the  bank  when  it  selected  a  note  for  $5,000  and  wrote  thereon  **sec- 
ured  by  guaranty;"  and  when  it  thereafter  wrote  Mrs.  Morrison,  (as 
appears  from  the  findings  of  fact)  that  it  had  selected  this  particular 
note  to  be  covered  by  her  **blanket**  guaranty.  In  so  doing  the  note 
became  an  essential  and  component  part  of  an  instrument  of  guaranty; 
the  two  papers  became  then  one  instrument  with  the  same  legal  force  and 
effect  as  if  her  name  had  been  signed  to  both  papers  which  were  neces- 
sary  to  complete  the  one  transaction.  It  is  elementary  that  one  paper 
may  contain  two  or  more  separate  and  independent  contracts,  as  for 
instance  that  of  maker  and  indorser  on  the  same  note;  and  it  is  equally 
elmentary  that  two  or  more  paper  writings  may  be  necessary  to  complete 
one  contract,  or  one  written  instrument.  A  familar  example  of  the 
latter  and  one  that  is  entirely  analogous  to  the  case  at  bar  is  found  in  the 
requirements  necessary  to  satisfy  the  statute  of  frauds.  Section  5  of  the 
statute  of  frauds  provides  that  **no  action  shall  be  brought  whereby  to 
charge  the  defendant  upon  any  contract  for  the  sale  of  lands,  etc.,  unless 
the  agreement  upon  which  such  action  is  brought  or  some  memorandum 
or  note  thereof  shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith."  It  will  be  noted  that  the  statute  expressly  says  the  agree- 
ment or  memorandum  must  be  signed  by  the  party  to  be  charged  there 
with,  and  yet  it  has  often  been  held  that  this  statute  may  be  satisfied  by 
connecting  together  a  signed  and  an  unsigned  writing,  so  that  for  all 
legal  purposes  the  unsigned  writing  will  be  considered  as  signed  by  the 
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party  to  be  charged  therewith.  See  Thayer  v.  Luce,  22  Ohio  St.,  62. 
But  it  is  not  necessary  to  go  to  the  statute  of  frauds  for  an  analogy. 

In  Neil  v.  Trustees,  supra^  the  Supreme  Court  held  that  one  who 
guaranteed  the  payments  on  a  subscription  paper  and  who  attached  such 
subscription  paper  to  his  written  guaranty,  was  liable  to  be  sued  jointly 
with  the  signers  of  the  subscription  paper  by  reason  of  the  fact  that  the 
guarantor  thereby  became  liable  on  the  same  instrument  with  the  sub- 
scribers. It  was  necessary  to  find  that  the  guarantor  was  liable  on  the 
subscription  paper  (although  he  never  signed  this  paper)  in  order  that  he 
could  be  sued  jointly  with  the  subscribers;  the  code  providing  that 
persons  * 'severally  liable  on  the  same  obligation  or  instrument*'  might 
be  joined  in  the  same  action.  In  deciding  the  case  the  court  said: 
*'The  petition  substantially  shows,  that  the  subscription  and  guaranty 
thereto  annexed  were  delivered  and  accepted  as  one  instrument,  at  the 
same  time  and  place,  upon  the  same  consideration  and  for  the  same 
purpose.  From  these  allegations,  considered  in  connection  with  the 
instrument  itself,  we  think  it  sufficiently  appears  that  the  liability  of 
the  subscriber  and  guarantor  arises  upon  the  same  instrument.'* 

But  it  is  contended  that  Neil  v.  Trustees,  supra^  diflfers  from  the 
case  at  bar,  because  in  that  case  the  paper  guaranteed  was  physically 
attached  to  the  written  guaranty,  while  in  the  case  at  bar  the  papers  are 
not  physically  attached.  My  answer  to  this  is  that  cases  of  this  character 
must  be  governed  largely  by  the  circumstances  of  each  particular  case; 
and  that  in  this  case  the  note  of  the  lock  company  and  the  guaranty  of 
Mrs.  Morrison  are  just  as  nearly  attached  as  the  circumstances  of  the 
case  would  permit.  To  illustrate:  The  guaranty  was  intended  to  cover 
not  any  one  particular  note  ot  $5,000,  but  any  note  or  notes  not  exceed- 
ing $5,000,  that  might  be  discounted  by  the  bank  within  two  years  trom 
the  date  of  the  agreement.  The  contract  provided  that  the  note  or  notes 
covered  by  the  guaranty  were  to  be  entirely  at  the  option  of  the  bank- 
Therefore,  whenever  the  bank  exercised  this  option  and  selected  a  par- 
ticular note  to  be  covered  by  this  guaranty,  that  note  became  part  of  the 
written  instrument  of  guaranty;  or  to  put  it  differently,  Mrs.  Morrison 
then  for  all  legal  purposes  became  bound  as  surety  on  that  note.  It 
must  be  conceded  that  if  she  had  attached  a  note  for  $5,000  to  her  guar- 
anty, or  if  she  had  recited  such  note  in  her  guaranty,  then  the  two  would 
have  formed  but  one  instrument^  and  that  she  would  have  been  liable  as 
surety  on  the  note  although  she  might  never  actually  have  signed  the 
note.  This  is  clearly  established  in  Neil  v.  Trustees,  supra.  But  under 
the  circumstances  of  this  particular  case  it  was  impossible  for  her  to  do 
this ;  and  therefore,  it  was  left  to  the  bank  to  attach  this  note  to  the 
guaranty,  in  contemplation  of  law,  by  selecting  a  note  in  the  future 
which  was  to  be  covered  by  the  guaranty. 

Another  question  which  suggests  itself  to  ray  mind  is  this:  How 
can  Mrs.  Morrison  be  held  liable  in  this  action  without  connecting  the 
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note  and  guaranty  so  as  to  consider  them  both  as  one  instrument.  The 
statute  of  frauds  provides  that  any  agreement  to  answer  for  the  debt, 
etc.,  of  another  must  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith.  Her  written  agreement  is  not  complete  on  its  face.  It 
becomes  a  complete  agreement  only  when  the  bank  has  exercised  its 
option  and  selected  a  note  to  be  covered  by  the  guaranty,  thus  making 
the  note  and  guaranty  one  and  the  same  instrument.  If  they  can  be 
made  one  instrument  for  one  purpose — for  the  purpose  of  fixing  her  lia- 
bility, why  not  for  the  purpase  of  this  statute  intended  for  the  relief  of 
sureties? 

In  Buck  V.  Bank,  sufora,  recently  decided  by  the  Supreme  Court  of 
Georgia,  we  find  an  instructive  case  with  reference  to  the  rights  of  a 
surety  arising  out  of  an  extension  of  time  granted  the  principal  upon  a 
note  whereon  the  sureties*  name  did  not  appear.  In  this  case  Buck 
executed  as  maker  a  note  for  $2,000  payable  to  Scott,  the  note  stating 
on  its  face  that  it  was  given  for  the  purchase  money  of  land.  Scott 
gave  to  the  bank  his  individual  note  for  $1,600  on  account  erf  money 
loaned  and  deposited  into  the  bank  as  security  the  $2,000  note  of  Buck's, 
duly  indorsed  and  also,  delivered  to  the  bank  as  an  escrow  a  deed  to 
certain  lands,  from  Scott  to  Buck.  The  bank  instituted  an  action  on 
the  $2,000  note  against  Buck,  and  it  was  contended  that  this  note  was 
intended  only  as  security  for  Scott's  $1,500  note,  and  that  he  (Buck) 
was  released  from  liability  by  reason  of  an  extension  of  time,  for  value, 
granted  Scott  on  the  $1,500  note.  This  defense  was  sustained  by  the 
Supreme  Court  of  Georgia.  In  so  doing  it  is  apparent  that  the  court 
must  have  considered  Buck  a  surety  on  the  $1,500  note,  although  he 
never  in  fact  signed  it.  In  fact  the  paiol  evidence  to  show  the  fact  of 
suretyship  was  admitted  by  virtue  of  a  statute  which  provided  that 
"when  any  person  or  persons  hath  heretofore  or  shall  hereafter  become 
bail  on  recognizance,  or  security  on  bond,  note  or  other  contract,  and 
shall  be  sued  thereon,  it  shall  and  may  be  lawful  for  such  bail  or  security 
on  the  trial  of  such  case  to  make  special  defense,"  etc.  Now  Buck  did 
not  claim  to  be  security  on  the  note  of  $2,000  signed  by  him.  IJe  could 
not  claim  to  have  been  discharged  by  reason  of  any  extension  of  time 
of  payment  on  the  note  he  did  sign,  but  he  claimed  that  the  whole  trans, 
action  constituted  him  a  surety  in  fact  on  the  note  for  $1,500  not  signed 
by  him;  and  it  was  on  this  theory  that  the  parol  evidence  of  surety- 
ship was  admitted.  This  is  manifest  from  the  opinion  of  the  court,  where 
it  is  said:  **It  is  argued  that  this  (Buck's  contention)  would  have 
applied  had  Buck  signed  the  note  for  $1,500,  on  which  the  money  was 
advanced,  but  is  inapplicable  to  the  present  case.  We  think  the  form 
of  the  contract  can  make  no  difference,"  etc. 

Again  the  court  said:  *'The  writings  themselves  and  the  parol  evi- 
dence show  that  the  whole  constituted  but  one  transaction — but  one 
contract." 
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It  does  seem  to  me  that  sec.  5833,  Rev.  Stat.,  was  intended  to  cover 
just  such  cases  as  the  one  at  bar.  "At  common  law,  the  surety  who 
doubted  the  continued  responsibility  of  his  principal,  was  compelled  to 
pay  the  debt  himself  before  he  could  enforce  collection  at  the  hands  of 
the  debtor.** 

According  to  the  rule  in  this  stale  a  surety  was  not  released  from 
liability  although  he  suffered  a  loss  by  reason  of  a  creditor's  unreason- 
able delay  or  total  failure  in  enforcing  a  claim  against  the  principal 
debtor.  According  to  the  rule  prevailing  before  the  enactment  of  this 
and  similar  statutes  a  surety  was  compelled  either  to  pay  the  debt  him- 
self or  go  to  the  expense  and  trouble  of  bringing  a  suit  against  the 
creditor  to  compel  him  to  proceed  against  the  debtor.  It  was  to  obviate 
this  manifest  hardship  that  such  statutes  for  the  relief  of  sureties  were 
passed.  As  said  in  McDowell  v.  Buttles,  2  Ohio,  303,  ** the  object  for 
this  act  is  plainly  to  enable  sureties  to  compel  a  creditor,  where  his 
debt  is  due,  to  pursue  the  principal  debtor  by  suit  or  exonerate  the 
surety.  It  was  intended  to  relieve  sureties  when  the  creditor  felt  safe 
in  the  responsibility  of  the  surety  and  took  no  steps  to  collect  the  debt, 
and  it  contemplates  extending  this  relief  in  a  diPicrent  form  from  that 
of  compelling  the  surety  to  pay  the  debt  himself,  and  thus  become  the 
creditor  and  bring  suit." 

In  Ins.  Co.  V.  McCague,  18  Ohio,  65,  the  Supreme  Court  said,  after 
quoting  the  above:  **And  the  law  will  apply  to  every  class  of  securities 
that  may  be  brought  by  liberal  intendment  within  its  meaning.*' 

Now  apply  the  reasons  for  the  enactment  of  this  statute  to  the  case 
at  bar,  and  what  do  we  find?  The  court  below  in  its  findings  of  fact 
expressly  found  that  one  of  the  reasons  why  the  bank  did  not  comply 
with  Mrs.  Morrison's  demand  to  bring  suit  against  the  lock  company 
was  that  *  'said  Jock  company  being  then  indebted  to  said  bank  in  over 
$19,000,  and  said  bank  believing  said  company  insolvent,  desired  not  to 
push  said  Lock  Co.,  but  to  nurse  it;  that  at  the  time  of  the  service  of 
the  said  notice  to  sue,  of  September  1,  1894,  on  said  bank,  and  down  to 
November  24,  1894,  the  said  lock  company  had  assets  in  Cincinnati  sub- 
ject to  attachment  over  and  above  all  incumbrances  of  greater  value 
than  the  amount  of  said  note  5,«  *  *  »»  and  that  on  November  24, 
1894,  the  said  lock  company  went  into  the  hands  of  a  receiver.  In  the 
face  of  this  finding  I  am  unable  to  see  how  any  court  can  hold  Mrs. 
Morrison  liable  upon  her  obligation  of  suretyship  without  violating  the 
manifest  and  declared  purposes  of  the  statute  in  question. 

Edward  Colston,  for  plaintiff  in  error. 

John  R,  Saylety  contra. 
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EXPENDITURE  OF  PUBLIC  MONEY. 

[Superior  Court  of  Cincinnati,  Special  Term*  1898.] 

♦Arthur  Stem,  a  Taxpayer  et  al.  v.  Cincinnati  (City)  et  al. 

1.  DiFFBRBNCP.  Between  Directory  and  Mandatory  Statute. 

The  difference  between  a  directory  and  mandatory  statute  is  that,  while  the  leg- 
islature, in  both  instances,  intends  that  its  commands  shall  be  obeyed,  an 
omission  to  comply  with  a  statute  which  is  directory  does  not  invalidate  the 
proceeding  of  which  it  is  a  part,  while  in  the  case  of  a  mandatory  statute  the 
omission  to  follow  it  renders  the  proceeding  illegal  and  void. 

2.  Rui:«B  as  to  Construction. 

In  the  matter  of  taxation  where  the  provisions  prescribed  are  intended  for  the 
protection  of  the  citizens,  to  prevent  a  sacrifice  of  his  property,  and  by  a  dis- 
regard of  which  his  rights  might  be  and  generally  would  be  injuriously 
affected,  such  provisions  are  mandatory. 

3.  Sbctions  2690a  to  2690q,  are  Mandatory. 

The  estimates  required  by  sees.  2690a.  to  2690(|,  Rev.  Stat.,  relating  to  munici- 
pal funds  and  expenditures,  and  the  appropnations  therein  provided  for,  are 
mandatory  so  far  as  any  municipal  expenditure  is  concerned.  Whether  the 
failure  to  observe  them  would  affect  the  validity  of  a  tax  levy.     Quaere"^ 

4.  Ordinance  must  be  Detailed  and  Specific. 

The  requirement  that  the  appropriating  ordinance  shall  be  detailed  and  specific 
is  also  mandatory.  Ampt  v.  Brown  Auditor,  ante,  475,  re-considered  and 
followed. 

5.  Transfer  of  Funds  Illegal. 

Transfers  from  one  fund  to  another  or  from  one  department  to  another  depart- 
ment, falling  under  the  same  fund,  are  illegal. 

t  Appropriating  Lump  Sum  Illegal. 

An  appropriation  **Por  extra  expenses  to  be  incurred  during  the  Grand  Army 
of  tne  Republic  encampment  in  Cincinnati  '*  is  not  sufficiently  detailed  and 
specific  to  meet  the  requirements  of  the  statute. 
7.  Entertaining  Public  Guests. 

An  expenditure  of  money  raised  by  taxation  in  the  entertainment  of  public 
guests  is  beyond  the  power  of  a  municipality. 
S.  Lbgitimatb  Expenses  .n  ay  be  Paid. 

The  decision  to  hold  the  encampment  in  Cincinnati  not  having  been  reached 
until  after  the  estimates  for  the  year  1898  had  been  made,  and  after  the  appro- 
priation for  the  first  half  of  the  fiscal  year  of  1898  had  been  made,  whatever 
increase  in  the  legitimate  municipal  expendituren  will  be  required  by  reason 
of  such  event  may  be  paid  out  of  the  contingent  fund. 

Smith,  J. 

The  petition  in  this  case  alleges  that  the  plaintiff  is  a  taxpayer  and 
citizen  of  the  city  of  Cincinnati;  that  he  has  requested  the  corporation 
counsel  of  the  city  to  bring  this  action;  and  that  the  corporation  counsel 
having  refused  so  to  do,  he  brings  the  action  on  behalf  of  the  city  of 
Cincinnati,  as  is  provided  in  such  cases  by  sees.  1777  and  1778,  Rev. 
Stat,  of  this  state. 

The  object  of  the  action  is  to  enjoin  the  city  authorities  from  expend- 
ing the  sum  of  $10,000,  or  any  part  thereof,  this  amount  having  been 
appropriated  by  the  city  authorities  in  July,  1898,  to  be  used  **for  extra 
expenses  to  be  incurred  durng  the  Grand  Army  of  the  Republic  encamp- 
ment in  Cincinnati,  to  be  held  in  said  city  in  September,  1898.  *' 

*  ThiB  decision  is  cited  and  approved  by  the  some  court  in  State  ex  tel.  v. 
Lewis,  8  Dec,  565,  579;  see  also  Ampt  v.  Cincinnatir  8  Dec.  475. 


Digitized  by 


Google 


OHIO  DECISIONS.  Vol. 


Superior  Court  of  Cinciunati. 


The  case  comes  before  me  upon  a  motion  for  a  temporary  restrain- 
ing order  upon  the  allegations  of  the  petition,  ^yhich  for  the  purposes  of 
this  case  must  be  admitted  to  be  true. 

The  objections  to  the  validity  of  the  action  of  the  city  authorities 
in  making  such  appropriation  may  be  classified  as  follows: 

I.  That  no  estimate  of  expenditures  preceded  the  appropriation. 

II.  That  the  appropriation  is  not  detailed,  specific  and  explicit. 

III.  That  there  is  not  suflBcient  money  in  the  fund  from  which  it 
is  attempted  to  take  this  appropriation  to  pay  the  same. 

IV.  That  the  purpose  of  the  expenditure  is  beyond  the  scope  of 
the  powers  of  a  municipal  corporation. 

A  clear  understanding  of  the  points  of  law  presented  by  the  case, 
and  a  correct  disposition  of  the  same,  requires  a  knowledge  of  the  general 
plan  provided  by  the  statutes  of  this  state  for  the  raising  and  disburse- 
ment of  the  public  revenue  in  cities  of  the  first  grade  and  the  first  class, 
and  I  therefore  find  it  is  necessary,  as  briefly  as  possible,  to  proceed  first 
to  an  examination  of  such  general  plan. 

The  first  requirement  for  the  raising  and  disbursement  of  the  revenue 
for  any  year,  is  that  on  or  before  the  first  Monday  in  March  in  each 
year,  the  authorities  of  all  the  city  institutions,  except  the  board  of 
education,  which  makes  its  own  levy,  as  well  as  every  head  of  a  depart- 
ment or  office  in  the  city,  for  whose  wants  provision  is  to  be  made,  shall 
report  to  the  city  auditor  the  amount  of  money  needed  for  their  respective 
wants  for  the  ensuing  year;  said  estimate  to  be  given  for  each  month. 
Section  2690-i,  Rev.  Stat. 

The  auditor,  having  received  the  estimates  of  the  various  depart- 
ments, furnishes  to  the  board  of  legislation  and  the  board  of  supervisors 
the  following  statements: 

'*1.  A  statement  showing  the  balance  standing  to  the  credit  or 
debit  of  the  several  funds  on  the  city  balance  sheet  at  the  end  of  the  last 
fiscal  year  immediately  preceding  said  first  Monday  of  April. 

**2.  A  statement  showing  the  monthly  expenditure  out  of  each 
fund  in  the  twelve  months  and  the  monthly  exoenditure  out  ot  all  the 
funds  in  the  twelve  months  of  the  fiscal  year  immediately  preceding  said 
first  Monday  in  April. 

*'8.  A  statement  showing  the  annual  expenditure  from  each  fund 
for  each  year  for  the  five  fiscal  years  preceding  said  day. 

**4.  A  statement  showing  the  monthly  average  of  such  expenditure 
from  each  of  the  several  funds  for  the  preceding  fiscal  year,  and  also  the 
total  monthly  average  from  all  of  them  for  the  five  preceding  fiscal  years. 

**5.  A  statement  containing  an  approximate  and  detailed  estimate 
of  the  money  needed  to  pay  all  lawful  expenses  of  the  city  and  its  several 
departments,  offices  and  institutions  for  each  of  the  twelve  months  fol- 
lowing of  the  current  and  succeeding  fiscal  year,  and  in  calculating  the 
amount  of  money  needed  he  shall  take  into  account  the  money  then  in 
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the  treasury,  as  well  as  that  collectible  in  June  following,  and  also  the 
probable  proceeds  from  the  tax  levy  of  that  year  as  he  shall  estimate 
the  same,  as  hereafter  required,  and  all  other  sources  of  revenue  to  the 
dty.  He  shall  be  equally  careful  to  avoid  surpluses  and  deficits,  and 
shall  treat  as  means  available  for  current  expenses  the  June  and  Decem- 
ber collections  as  soon  as  under  the  laws  and  usages  he  has  a  right  to 
presume  them  to  be  in  the  treasury  without  waiting  for  their  subsequent 
distribution  to  the  respective  funds. 

**6.  A  statement  estimating  the  total  percentage  he  deems  necessary 
to  be  levied  in  that  year,  so  ^  as  to  provide  suflScient  means  for  paying 
dty  expenses  for  the  fiscal  periods  named  for  statement  number  five, 
and  he  shall  also  report  in  said  statements  to  what  funds  and  in  what 
proportions  said  total  levy  should,  in  his  opinion,  be  apportioned  as 
special  levies.  And  in  all  other  cities  having  a  board  of  tax  commis- 
sioners in  pursuance  of  this  act,  said  board  is  hereby  authorized  to  call 
upon  any  city  officer  or  board  for  such  information  as  it  may  deem  nec- 
essary to  the  discharge  of  its  duties,  and  it  is  hereby  made  the  dut}'  of 
such  officer  or  board  to  furnish  such  information  as  required.**  Section 
2690-f,  Rev.  Stat. 

The  board  of  legislation  and  the  board  of  supervisors,  having 
received  these  statements,  embracing  as  they  do  the  estimates  of  the 
auditor  of  the  amounts  necessary  to  be  raised  for  the  various  purposes 
of  the  city,  it  becomes  the  duty  of  such  boards  to  carefully  examine  and 
revise  such  statements ;  and  after  the  board  of  legislation  has  determined 
the  percentage  to  be  levied  lor  the  several  purposes  allowed  by  law,  such 
percentage  is  forthwith  submitted  to  the  board  of  supervisors,  who  are 
required  by  law.  within  ten  days  after  such  submission,  to  return  the 
same  to  the  board  of  legislation  with  their  approval  or  rejection;  in  case 
of  rejection  giving  their  reasons  therefor.  They  may  approve  or  reject 
any  part  or  parts  thereof,  and  the  parts  rejected  by  said  board  shall  not 
become  valid  levies.     Section  2690- g,  Rev.  Stat. 

The  purpose  of  the  estimates  is  declared,  in  sec.  2690- i.  Rev.  Stat., 
to  be  "to  enable  the  city  auditor  and  the  board  of  legislation  and  super* 
visors  to  estimate  correctly  the  levies  and  appropriations;"  and  the 
standard  of  correctness  is  found  in  the  concluding  part  of  the  same  sec- 
tion which  declares  that  the  auditor  as  well  as  the  boards  of  legislation 
and  supervisors  **shall  revise  them,  and  if  deemed  proper  shall  reduce 
them  so  as  to  prevent  unnccessry  expenditure,  and  to  bring  them  within 
fair  limits  to  the  other  expenditures  required  by  the  city.** 

The  steps  thus  far  described  are  sufficient  to  enable  the  proper 
boards  to  make  the  levy,  which,  when  made,  is  certified  to  the  county 
auditor  and  placed  by  him  upon  the  tax  duplicate  as  a  part  of  the  grand 
levy  upon  all  taxable  property,  both  real  and  personal,  of  the  city. 

But  while  the  steps  thus  far  described  are  sufficient  to  justify  the 
levy,  they  are  not  sufficient  to  entitle  the  various  departments  to  expend 
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any  of  the  mooey  raised  by  the  levy.  Before  any  expenditures  can  be 
made,  the  boards  of  legislation  and  supervisors  semi-annually  must  pass 
an  appropriating  ordinance  for  each  fiscal  half  year,  in  which  appropri- 
ating ordinances  a  detailed  and  specific  appropriation  must  be  made  for 
the  several  objects  for  which  the  city  has  to  provide.  The  language  of 
the  statute  upon  this  subject  is  as  follows: 

"In  all  cities  of  the  first  grade  of  the  first  class  the  board  of  legisla- 
tion shall  make  by  the  first  week  of  each  fiscal  half  year  detailed  and 
specific  appropriations  for  the  several  objects  for  which  the  city  has  to 
provide,  apportioned  to  each  month,  of  the  moneys  known  to  be  in  the 
treasury,  or  estimated  to  come  into  it  during  the  six  months  next  ensu- 
ing, including  in  their  estimate  the  next  semi-annual  collection  of  taxes 
and  all  other  sources  of  revenue,  and  be  careful  to  provide  in  their 
appropriations  for  every  legitimate  city  expenditure,  and  to  apportion 
the  means  fairly  and  legally  among  such  expenditures,  and  their  action 
thereon  they  shall  transmit  to  the  board  of  supervisors  for  approval,  amend- 
ment or  rejection  as  they  may  determine.  All  expenditures  within  the 
following  six  months  shall  be  made  in  accordance  with  and  within  said 
appropriations.  Balances  thereof  or  credits  remaining  over  at  the  end 
of  the  year  shall  then  no  longer  be  open  for  payment  therefrom,  and  shaU 
be  recredited  to  the  funds  from  which  they  were  taken.*'  Section  2690- 
h.  Rev.  Stat. 

If  the  statement  above  made  as  to  the  method  of  making  expeditures 
stood  alone,  it  is  apparent,  upon  slight  reflection,  that  such  method 
might  be  defective  in  undertaking  to  provide  in  advance  for  every  city 
expenditure  when  contingencies  not  foieseen  and  calling  for  expenditures 
should  occur,  and  no  money  could  be  us.-d  to  meet  them.  To  avoid  this 
defect,  it  is  further  provided  in  sec.  2690-h,  Rev.  Stat.,  that  a  contingent 
fund  of  $50,000  annually  shall  be  created,  from  which  such  unforeseen 
contingent  expenses  shall  be  made.  The  provision  in  the  section  upon 
that  subject  reads  as  follows: 

"But  in  making  the  semi-annual  appropriation  and  apportion- 
ment hereby  rquired  it  shall  be  the  duty  of  the  board  of  legislation  to 
deduct  and  set  apart  out  of  the  fund  for  general  purposes  the  sum  of 
twenty-five  thousand  dollars  as  a  contingent  fund  to  provide  for  any 
deficiency  in  either  of  the  detailed  and  specific  appropriations  ."-o  to  be 
made  which  may  lawfully  and  by  any  unforeseen  emergency  happen, 
which  contingent  fund  and  any  part  thereof,  may  be  expended  for  any 
such  emergency  only  by  an  ordinance  first  recommended  by  the  board 
of  administration,  passed  by  the  votes  of  two-thirds  of  all  the  members 
of  the  board  of  legislation  and  approved  by  the  mayor,  or  in  case  of  his 
disapproval,  upon  its  passage  over  his  veto,  in  the  manner  provided  by 
law." 

Having  seen  the  general  plan  for  the  raising  and  disbursement  of 
municipal  taxes,  the  next  inquiry  that  naturally  arises  in  the  case  is — to 
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what  extent,  if  any,  does  the  omission  of  any  step  prescribed  by  the 
statntes  prevent  the  city  authorities  from  making  expenditures  from  the 
various  funds  raised  by  such  taxation?  In  other  words,  which  provi- 
sions are  directory  and  which  af6  mandatory? 

The  questions  raised  in  this  case  do  not  call  for  an  opinion  upon 
that  question  so  sweeping  in  character  as  to  include  all  the  provisions  of 
the  statutes  which  have  been  referred  to.  It  will  be  sufficient  to  deter, 
mine  the  question  only  so  far  as  the  provisions  of  the  statute  are  involved 
in  the  points  at  issue  in  this  case. 

The  difference  between  a  directory  and  mandatory  provision  in  a 
statute  is  that  while  the  legislature  intends  in  both  instances  that  its 
commands  shall  be  obeyed,  an  omission  in  the  case  of  a  statute  that  is 
directory  does  not  invalidate  the  proceeding  of  which  it  is  a  part,  while 
in  the  case  of  a  mandatory  statute  the  omission  to  follow  it  renders  the 
proceeding  of  which  it  is  a  part  illegal  and  void. 

There  is  no  universal  rule  by  which  directory  provisions  under  all 
dxctimstances  may  be  distinguished  from  those  which  are  mandatory. 
Sutherland  on  Statutory  Construction,  sec.  447.  But  in  each  case  the 
character  of  the  statute  is  determined  by  a  consideration  of  its  language 
taken  in  connection  with  the  purpose  which  the  legislature  had  in  view 
by  its  enactment. 

The  general  rule  by  which  the  character  of  a  statute  relating  to  tax- 
ation is  determined  may  be  understood  from  the  decisions  in  the  follows 
ing  three  cases  which  I  select  from  a  large  number  in  which  the  same 
principle  is  declared.  These  cases  are  French  v.  Edwards,  18  Wallace, 
611;  Torrey  v.  Millbury,  22  Pickering,  64,  and  State  Auditor  v.  Jack- 
son Co..  65  Ala.,  142. 

In*  French  v.  Edwards,  supra,  the  court  declared:  **There  are 
nndoubtedly  many  statutory  requisitions  intended  for  the  guidance  of 
officers  in  the  conduct  of  business  devolved  upon  them,  which  do  not 
limit  their  power  or  render  its  exercise  in  disregard  of  the  requisition^ 
ineffectual.  Such  generally  are  regulations  designed  to  secure  order, 
system  and  dispatch  in  proceedings,  and  by  a  disregard  of  which  the 
rights  of  parties  interested  cannot  be  injuriously  affected.  Provisions  of 
this  character  are  not  usually  regarded  as  mandatory  unless  accompanied 
by  negative  words  importing  that  the  acts  required  shall  not  be  done  in 
any  other  manner  or  'time  than  that  designated.  But  where  the  requis- 
tions  prescribed  are  intended  for  the  protection  of  the  citizen  and  to  pre- 
vent a  sacrifice  of  his  property,  and  by  a  disregard  of  which  his  rights 
might  be  and  generally  would  be  injuriously  affected,  they  are  not 
directory,  but  mandatory.  They  must  be  followed  or  the  acts  done 
will  be  invalid.  The  power  of  the  officer  in  all  such  cases  is  limited  by 
the  manner  and  conditions  prescribed  for  its  exercise." 

4    S  &  C  P   Vol.   9 
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In  Torrey  v.  Inhabitants  of  Millbury,  supra^  the  court  announced 
the  same  principle  in  the  following  language : 

**In  considering  the  various  statutes  regulating  the  assessment  of 
taxes  and  the  measures  preliminary  thereto,  it  is  not  always  easy  to  dis- 
tinguish which  are  conditions  precedent  to  the  legality  and  validity  of 
the  tax,  and  which  are  directory  merely,  and  do  not  constitute  condi- 
tions. One  rule  is  very  plain  and  well  settled,  that  all  those  measures 
which  are  intended  for  the  security  of  the  citizen,  for  ensuring  an 
equality  of  taxation,  and  to  enable  every  one  to  know,  with  reasonable 
certainty,  for  what  polls  and  for  what  real  and  personal  estate  he  is  taxed, 
and  for  what  all  those  who  are  liable  with  him  are  taxed,  are  conditions 
precedent,  and  if  they  are  not  observed  he  is  not  legally  taxed,  and  he 
may  resist  it  in  any  of  the  modes  authorized  by  law  for  contesting  the 
validity  of  the  tax.  But  many  regulations  are  made  by  statute,  designed 
for  the  information  of  assessors  and  officers,  and  intended  to  promote 
method,  system  and  uniformity  in  the  modes  of  proceeding,  the  com- 
pliance or  non-compliance  with  which  does  in  no  respect  affect  the  rights 
of  taxpaying  citizens.  These  may  be  considered  directory;  officers  may 
be  liable  to  legal  animadversion,  perhaps  to  punishment,  for  not  observ- 
ing them;  but  yet  their  observance  is  not  a  condition  precedent  to  the 
validity  of  the  tax.'* 

And  in  State  Auditor  v.  Jackson,  supra,  the  rule  was  declared  to  be 
that: 

'*As  a  general  rule,  statutory  provisions  regulating  the  assessment 
and  levy  of  taxes  are  mandatory,  where  their  object  is  the  protection  of 
the  taxpayer  against  spoliation,  or  excessive  taxation,  but  regulations 
designed  for  the  information  of  the  assessor,  or  other  officer,  and  intended 
to  promote  dispatch,  method,  system  and  uniformity  in  modes  of  pro- 
ceeding, will  be  held  merely  directory,  when  the  assessment  is  so  made 
and  evidenced  as  to  be  understood;  and  clerical  and  ministerial  duties, 
also,  the  observance  or  non-observance  of  which  do  not  injuriously  affect 
the  taxpayer,  are  merely  directory.*' 

To  the  same  eflect  see  Cooley  on  Taxation,  280,  and  1  Desty  on  Tax- 
ation, 517. 

Bearing  in  mind  the  principle  of  construction  declared  by  these 
cases  I  proceed  to  the  consideration  of  the  first  ground  of  objection  to 
the  appropriation  of  $10,000,  complained  of,  viz:  That  no  estimate  was 
ever  made  for  the  same. 

The  purpose  of  the  estimate  is  not  only  of  interest  to  the  taxpayer, 
tmt  is  intended  as  a  protection  from  the  extravagant  expenditure  of  the 
money  raised  from  him  by  taxation.  The  entire  plan  of  taxation  and 
disbursement  of  the  money  raised  by  taxation  makes  this  proposition  too 
plain  for  serious  discussion.  And  if  any  serious  doubt  were  entertained 
upon  the  question  it  must  give  way  before  the  express  language  of  the 
statute,  which  declares  that  after  the  various  officials  and  heads  of  depart- 
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ments  have  submitted  their  estimates  the  auditor  as  well  as  the  boards 
of  supervisors  and  legislation  *  *shall  revise  them,  and  if  deemed  proper, 
shall  reduce  them  so  as  to  prevent  unnecessary  expenditure,  and  to  bring 
them  within  fair  limits  to  the  other  expenditures  required  by  the  city." 

Furthermore  it  must  be  conceded  that  the  passage  of  the  appropria* 
tion  ordinance  by  the  board  of  legislation  and  its  approval  by  the  board 
of  supervisors  is  a  mandatory  provision  of  the  statute,  because  in  sec. 
2690-j,  Rev.  Stat.,  it  is  expressly  declared  so  in  the  following  language: 

**No  liability  whatever  shall  be  created  against  any  city  of  the  first 
grade  of  the  first  class,  and  no  expenditure  shall  be  made  for  the  same, 
except  for  school  and  educational  purposes  as  provided  for  by  the  boards 
of  education  therein,  tmless  it  be  previously  covered  by  an  appropriation 
sanctioned  both  by  the  board  of  supervisors  and  the  board  of  legislation 
and  common  council,  as  above  provided,  except  from  the  contingent 
fund  of  twenty -five  thousand  dollars  herein  provided  for;  and  any  taxes 
levied  for  any  purpose  whatever,  except  for  schools  and  educational 
imrposes,  as  provided  for  by  the  boards  of  education  therein  in  such 
city  without  the  concurrence  of  the  board  of  supervisors  and  board  of 
legislation,  as  herein  provided,  shall  be  void;  and  all  laws  and  parts  of 
laws  conflicting  with  the  provisions  of  this  act  are  hereby  repealed. 
Any  attempt  to  create  a  liability  against  any  such  city  contrary  to  the 
provisions  of  this  act  shall  be  null  and  void.  * ' 

As  the  requirement  that  an  appropriation  shall  be  made  before  any 
expenditure  can  be  had  is  mandatory,  it  would  seem  strange  if  the  inten* 
tion  of  the  legislature  were  to  regard  the  estimate,  which  is  such  a  vital 
factor  in  determining  the  amount  of  the  appropriation,  as  other  than 
mandatory.  Any  other  construction  would  regard  the  thing  itself  as 
more  vital  than  its  source,  or  than  the  foundation  upon  which  it  rests. 

But,  in  my  opinion,  the  mandatory  character  of  the  provision,  with 
respect  to  the  estimate,  is  not  determined  alone  by  the  general  princi* 
pks  of  statutory  construction  on  the  subject  of  directory  and  mandatory 
statutes,  nor  from  inference  from  other  provisions  in  the  statutes  upon 
the  subject  of  taxation,  and  the  disbursement  of  the  money  raised 
thereby,  but  is  declared  in  express  terms  by  the  statute  itself. 

The  sees.  2690a  to  2690q,  Rev.  Stat.,  were  passed  in  1883,  80  O.  L., 
124,  and  constitute  what,  at  that  time,  was  known  as  the  Tax  Commis- 
sioners* Act.  Among  the  provisions  of  this  act  were  all  of  those  to 
which  I  have  referred,  in  explaining  the  general  plan  for  the  disburse- 
ment of  the  money  raised  by  taxation,  including  the  provision  in  regard 
to  the  making  of  estimates;  and  in  that  act  it  was  declared  that  **Any 
.attempt  to  create  a  liability  against  any  such  city  contrary  to  the  pro- 
visions of  this  act  shall  be  null  and  void."  Consequently,  by  the  act  of 
1883,  an  appropriation  without  an  estimate  was  null  and  void;  and,  as 
the  tax  commissioners'  act  has  been  carried  bodily  into  the  Revised 
Statutes,  with  such  amendments  as  have  been  since  made,  together  witk 
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the  provision  that  **any  attempt  to  create  a  liability  contrary  to  the  pro- 
visions of  the  act  shall  be  null  and  void/'  it  is  as  true  to  day  as  it  was 
in  1883,  that  an  appropriation  without  an  estimate  is  null  and  void. 

The  same  conclusion  was  reached  in  Wilson  v.  Anderson,  28  La. 
Ann.,  261. 

In  thus  determining  that  the  provision  of  the  statute  which  requires 
an  estimate  is  mandatory,  so  far  as  the  making  of  an  appropriation  is 
concerned,  I  do  not  intend  to  hold  or  to  express  the  opinion  that  such 
requirement,  so  far  as  the  validity  of  the  tax  levy  is  concerned,  is  man* 
datory.  There  would  be  no  inconsistency  in  holding  the  provision  direc- 
tory in  some  respects  and  mandatory  in  others.  2  Gray,  298;  Howard  v. 
Shields,  16  Ohio  St.,  184,  191.  But  I  express  no  opinion  upon  the 
question  because  it  is  not  presented  by  this  case. 

I  come  now  to  consider  the  second  objection  to  the  appropriation 
complained  of,  viz.,  that  the  appropriation  is  illegal  and  void  because  it 
is  not  sufficiently  detailed  and  specific. 

In  the  recent  case  of  Ampt,  a  taxpayer,  etc.,  v.  Brown,  Auditor* 
8  Dec.,  476,  I  had  occasion  to  determine  the  question  whether  an  appropri- 
ation that  was  not  detailed  and  specific  was  illegal  and  void,  and  the 
conclusion  reached  in  that  case  was  that  such  an  appropriation  was  not 
valid  and  could  not  be  upheld. 

The  requirement  that  the  appropriations  shall  be  detailed  and 
specific  is  found,  as  we  have  seen,  in  sec.  2690-h,  Rev.  Stat.,  and  we  have 
also  seen  that  in  sec.  2690- j.  Rev.  Stat.,  it  is  further  provided  that  no 
liability  whatever  shall  be  created  against  the  city,  and  no  expenditures 
shall  be  made  for  the  same,  unless  it  is  previously  covered  by  an  appro- 
priation, sanctioned  both  by  the  boards  of  legislation  and  supervisors  as 
above  provided ;  and,  as  the  provision  above  made  lequires  a  detailed 
and  specific  appropriation,  an  omission  to  make  such  an  appropriation 
is  fatal  to  the  right  to  make  an  expenditure  therefrom. 

Such  a  construction  of  these  statutes  is  also  in  harmony  with  sec. 
1693,  Rev.  Stat., which  also  declares  **that  every  ordinance  appropriat- 
ing moneys  shall  contain  an  explicit  statement  of  the  uses  and  purposes 
for  which  the  appropriation  is  made." 

The  purposes  to  be  subserved  by  the  passage  of  the  tax  commission 
ers,  act  lead  also  to  tbe  construction  of  the  statute  which  makes  man- 
datory the  requirement  that  an  estimate  shall  precede  an  appropriation, 
and  that  the  appropriation  when  made  shall  be  detailed  and  specific. 
In  stating  such  purposes  in  the  consideration  of  Ampt  v.  Brown,  supra, 
£  used  the  following  language,  which,  upon  a  re-examinatio  nof  the, 
statutes,  I  indorse  and  re-adopt  as  part  of  this  opinion: 

**The  main  purpose  of  the  legislation  upon  this  subject  was  to 
secure  an  economical  expenditure  of  the  public  funds,  for  those  objects 
only  which  a  wise  and  prudent  foresight  would  deem  necessary,  and  to 
that  end  to  compel  city  officials  in  advance  of  expenditures  to  make 
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a  public  declaration  of  the  amounts  and  objects  for  which  they  pro 
pose  to  make  expenditures,  so  that  public  attention  and  criticism 
might  be  directed  to  the  same.  Such  a  construction  of  the  statute  con. 
duces  to  economy  and  honesty  in  public  expenditures  and  has  a  whole- 
some and  deterrent  influence  in  preventing  waste*  extravagance  and  dis- 
honesty. A  different  construction  invites  and  leads  to  an  opposite  result. 
The  objection  that  it  is  impossible  to  state,  in  advance,  every  detail 
of  expenditure  in  every  department  of  the  city,  does  not  militate  against 
a  construction  of  the  statute  which  requires,  in  most  cases,  if  not  in  all, 
a  statement  more  detailed  and  specific  than  the  naming  of  a  lump  sum. 
It  is  true  the  statute  must  be  reasonably  construed,  but  the  fact  that  it 
is  unreasonable  to  demand  that  every  item  of  expense  shall  be  enumer- 
ated in  advance  does  not  make  unreasonable  a  demand  that  at  least  there 
shall  be  a  classification  of  the  expenditures  in  each  department.'' 

I  also  held  in  that  case,  that  these  statutes  should  be  liberally  con- 
strued in  the  interest  of  the  public. 

Since  this  case  was  submitted,  my  attention  has  been  directed  to  the 
very  recent  decision  of  the  Supreme  Court  in  City  of  Lancaster  v.  Miller, 
58  Ohio  St. ,  558,  in  which  the  court  had  occasion  to  construe  certain 
sections  of  the  statute  imposing  restrictions  upon  municipal  corporations 
in  making  contracts,  one  of  the  sections  being  sec.  1693,  Rev.  Stat.,  to 
which  I  have  previously  referred,  and  which  contains  the  declaration 
that  ''Every  ordinance  appropriating  money  shall  contain  an  explicit 
statement  of  the  uses  and  purposes  for  which  the  appropriation  is  made.'^ 
It  is  true  that  this  particular  provision  of  sec.  1698,  Rev.  Stat.,  was 
not  under  examination  in  that  case,  but  the  declaration  of  the  court  as 
to  the  purpose  intended  to  be  accomplished  by  the  statute,  is  quite  as 
applicable  to  this  provision  as  any  other,  and,  therefore,  equally  so  to 
the  same  provision  when  found  in  other  sections  of  the  statute.  The 
court  said : 

'*The  evils  against  which  these  restrictive  statutes  are  directed  are 
municipal  extravagance,  and  the  negligence  and  indifference  of  munic- 
ipal officers.  They  were  designed  for  the  protection  of  municipal  tax- 
payers generally,  as  well  ds  to  guard  against  excessive  special  assess- 
ments against  property  to  pay  for  local  improvements.  The  mischief 
arising  from  municipal  prodigality  and  the  growth  of  municipal  debts 
that  attended  thereon,  called  loudly  for  an  efficient  remedy.  These 
restrictive  statutes  are  the  answer  to  that  call.  They  embody  that  prin- 
ciple of  sound  public  policy  which  seeks  to  enforce  economy  in  the 
tdnunistration  of  public  affairs.  The  judicial  tribunals  of  the  state 
should  administer  these  laws  so  as  to  advance  the  purpose  thus  sought 
to  be  accomplished.  Contracts  made  in  violation  of  these  statutes  should 
beheld  to  impose  no  corporate  liability.  Persons  who  deal  with  mun- 
icipal bodies  for  their  own  profit  should  be  required  at  their  peril  to  take 
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notice  of  the  limitations  upon  the  powers  of  those  bodies  which  these 
statutes  impose." 

Having  determined  that  the  provision  requiring  the  appropriation 
to  be  detailed  and  specific  is  mandator>%  the  next  inquiry  is:  Is  an  appro- 
priation for  S10,000  which  merely  states  that  it  is  '*For  extra  expenses 
to  be  incurred  during  the  Grand  Army  of  the  Republic  encampment  in 
Cincinnati'*  sufficiently  detailed  and  specific  to  meet  the  requirements  of 
the  statute? 

The  appropriation  in  this  case  is  from  that  part  of  the  general  fund 
to  be  expended  by  the  board  of  administration  and  the  other  expenses 
to  be  paid  from  that  fund  by  that  board  are  classified,  in  both  the  semi* 
annual  ordinances  as  salaries,  office  incidentals,  city's  portion  of  streets, 
city's  portion  of  sidewalks,  condemnation  account,  removal  of  garbage, 
construction  and  repair  of  steps,  care  of  Tyler- Davidson  fountain,  main- 
enance  town  halls,  plumbing  inspection  and  rental  lower  river  road 
extension.  In  the  last  semi-annual  ordinance,  in  addition  to  these 
items  of  expense,  is  added  the  item  complained  of  in  this  case. 

It  is  true  there  are  many  legitimate  municipal  expenses  which 
readily  occur  to  the  mind  as  probabl}'  increasing  with  the  presence  of  a 
large  number  of  strangers  in  a  large  city  such  as  Cincinnati,  as  for 
instance  additional  expenses  for  police,  light,  street  cleaning,  street 
repairing  and  sanitary  purposes;  but  the  semi-annual  appropriations  for 
these  purposes  are  all  made  under  other  funds  than  that  of  the  general 
fund  to  be  expended  by  the  board  of  administration.  While  I  cannot 
say,  as  a  matter  of  law,  that  there  may  not  be  increased  expenses  upon 
the  occasion  of  the  grand  army  encampment  which  would  require  an 
additional  expenditure  of  $10,000  by  the  board  of  administration,  I 
certainly  cannot  say  with  certainty  what  these  expenses  are.  They  do 
not  occur  to  the  mind  with  such  certainty  and  positiveness  as  to  dis- 
pense with  an  enumeration  of  them;  and  since  nearly  all  if  not  every 
legitimate  expense  which  occurs  to  the  mind  as  naturally  increasing 
would  be  drawn  from  other  funds  than  that  part  of  the  general  fund  to 
be  expended  by  the  board  of  administration,  a  strong  presumption  arises 
that  this  appropriation,  if  not  in  whole,  certainly  in  part  is  for  some  pur- 
pose not  within  the  scope  of  the  power  of  a  municipal  corporation.  The 
requirement,  therefore,  for  a  detailed  statement  becomes  imperative, 
and  a  lump  appropriation  in  the  manner  made  is  not  a  compliance  with 
the  statute. 

The  third  objection  to  the  validity  of  the  appropriation  is  that  there 
is  not  sufficient  money  in  the  fund  from  which  it  is  attempted  to  make 
the  appropriation  to  pay  the  same. 

The  appropriations  from  the  general  fund  for  both  semi-annual  ordi- 
nances are  classified  as  follows,  with  the  exception  that  in  the  second 
semi-annual  ordinance,  as  previously  explained,  the  item  complained  o 
is  added  under  the  head  of  board  of  administration  department:     *'For 
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salaries^  incidentals,  citys  portion  streets,  city's  portion  sidewalks,  con- 
demnation account,  removal  of  garbage,  construction  and  repair  of  steps^ 
care  Tyler- Davidson  fountain,  maintenance  town  halls,  plumbing  inspec- 
tion, rental  lower  river  road  extension/' 

It  is  conceded  by  counsel  for  the  defendants  that  the  estimate  for  the 
board  of  administration  department  would  not  be  suflScient  to  pay  the 
$10,000  appropriation  from  the  money  estimated  for  that  departmenti 
and  it  is  not  suggested  that  there  will  be  any  surplus  in  other  funds 
which  will  be  available  for  payment  ot  the  entire  $10,000.  This  fact 
of  itself  would  seem  to  make  valid  the  objection  of  plaintiff  to  the 
appropriation.  But  it  is  urged  that  by  reason  of  a  curtailing  of  expenses 
by  the  present  board  of  city  affairs  in  the  purchasing  agent's  department 
the  electrician's  department  and  the  engineer's  department,  the  amounts 
estimated  for  those  departments  will  not  be  needed — ^the  saving  amount- 
ii^  to  about  $3,600— and  that  this  $3,600  may  be  used  to  partly  pay 
the  appropriation  of  $10,000,  and  to  that  extent  at  least  the  objection  of 
plaintiff  is  not  tenable. 

This  argument  raises  the  question  to  what  extent,  if  any,  balances 
when  left  over  from  one  fund  may  be  transfefrred  for  the  purpose  of 
increasing  expenditures  in  another  tund. 

The  contention  that  there  exists  a  right  to  transfer  from  one  fund 
to  another,  by  which  transfer  one  fund  is  increased  beyond  the  estimate 
for  the  same,  encounters  two  fatal  objections.  The  first  objection  is  that 
the  appropriation  cannot  exceed  the  estimate,  and  that  by  such  a  transfer 
this  inhibition  would  be  avoided :  and  the  second  objection  is  found  in 
the  express  declaration  of  sec.  2698  that  **The  money  belonging  to  one 
fund  shall  not  be  transferred  to  another,  nor  used  for  any  purpose  except 
that  for  which  it  was  collected  or  received." 

It  may  be  urged  with  force,  however,  that  the  transfer,  such  as  it 
is  suggested  may  be  made  in  this  case,  is  not  a  transfer  from  one  fund 
to  another  fund,  but  a  transfer  from  one  department  to  another  depart- 
ment of  the  same  fund.   * 

But  if  such  is  the  nature  of  the  transaction  it  is  open  to  the  objec- 
tion that  if  such  a  transfer  were  permitted  to  be  made  it  would  enable 
the  authorities  to  increase  the  appropriations  for  any  one  department 
beyond  the  amounts  allowed  by  the  estimate  for  such  department  by 
merely  transferring  to  it  money  which  had  been  estimated  and  allowed 
for  another  department.  In  view  of  the  fact  that  the  estimates  are  to  be 
made  by  every  head  of  a  department  in  an  office,  it  would  seem  to  be  the 
intention  of  the  law  that  the  appropriations  should  be  classified  at  least 
by  departments;  and  to  permit  money  estimated  and  appropriated  for  one 
department  to  be  transferred  to  another  and  thus  deflect  it  from  the  pur- 
pose for  which  it  was  estimated  and  appropriated  for  the  purpose  of 
increasing  the  appropriation  of  another  department  beyond  the  amount 
estimated  and  appropriated  for  it,  would  seem  to  be  contrary  to  the  inten- 
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tion  of  the  law..  And  this  construction  of  the  law  would  seem  to  find 
some  confirmation  in  the  provision  of  sec.  2690»  Rev.  Stat.,  which 
declares  that  '^balances  thereof  (the  appropriations)  or  credits  remaining 
over  at  the  end  of  the  year  shall  then  no  longer  be  open  for  payment 
therefrom,  and  shall  be  re-credited  to  the  funds  from  which  they  were 
taken."  It  is  my  opinion,  therefore,  that  money  saved  by  curtailing 
expenses  in  the  purchasing  agent's,  electrician ^s  and  engineer's  depart- 
ments cannot  be  turned  into  the  board  of  administration  department  for 
the  purpose  of  enabling  that  department  to  expend  a  greater  amount 
than  has  been  estimated  for  it. 

I  have  now  reached  the  fourth  and  last  objection  to  the  appropria- 
tion complained  of,  viz. ,  that  the  purpose  of  the  expenditure  is  beyond 
the  scope  of  the  powers  of  a  municipal  corporation. 

As  the  appropriation  fails  to  state  in  express  terms  to  what  objects 
the  expenditures  from  it  are  to  be  made^  it  cannot  be  said,  looking  at  the 
language  alone  by  which  the  appropriation  is  made,  that  it  is  for  illegal 
purposes.  But  in  the  discussion  of  the  objection  that  the  appropriation 
was  lacking  in  detailed  and  specific  statement,  I  stated  that  from  the 
fact  that  nearly  if  not  every  legitimate  expenditure  which  would  prob* 
ably  be  increased  had  been  provided  for  by  an  appropriation  under  its 
own  head  the  presumption  arose  that  these  expenditures  intended  to  be 
made  under  the  $10,000  appropriation  were  illegal. 

At  that  time  I  did  not  undertake  to  define  what  municipal  expendi- 
tures incident  to  the  visit  of  a  large  number  of  persons  to  a  municipality 
would  be  legal  and  what  expenditures  would  be  illegal,  reserving  the 
consideration  of  that  question  to  this  time  when  the  consideration  of  the 
fourth  objection  made  by  plaintiff  to  the  appropriation  complained  of 
would  arise. 

In  Ohio  all  legislative  power  rests  in  the  state,  and  mjmicipal  cor- 
porations which  are  solely  the  creations  of  the  statute  have  only  such 
powers  as  are  expressly  granted  to  them,  or  which  are  necessarily  implied 
from  such  express  grants. 

The  powers  of  municipal  corporations  are  enumerated  in  sec.  1692, 
to  sec.  1692f,  Rev.  Stat. ,  (2)  and  embrace  about  fifty  grants  of  power  to 
mtmicipal  corporations.  Under  these  grants  will  be  found  ample  power 
to  furnish  police  and  fire  protection  to  visitors,  to  keep  the  streets  in 
repair  and  to  provide  sanitary  arrangements  for  their  health  and  com- 
fort, to  furnish  an  adequate  supply  of  water  and  to  make  various  other 
provisions  for  their  health  and  comfort. 

We  look  in  vain,  however,  for  any  grant  of  power  to  municipal  cor- 
porations in  Ohio  ''to  appropriate  public  moneys  raised  by  taxation  to 
the  payment  of  expenses  for  entertaining  guests  invited  to  and  receiving 
their  public  hospitalities.*' 

This  question  was  before  this  court  in  general  term  in  1873  on  the 
occasion  of  the  invitation  of  the  city  to  General  Grant  and  Horace  Greeley 
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to  be  present  at  the  Cincinnati  industrial  exposition  which  was  held  in 
tbat  year. 

Upon  that  occasion  the  city  authorities  having  voted  money  to  pay 
the  expenses  oi  entertaining  these  distinguished  guests,  upon  applica- 
tkm  of  the  city  solicitor  the  general  term  decided  that  such  expenditure 
could  not  be  made  and  that  an  injunction  would  lie  to  restrain  the  same. 
The  case  is  entitled  Moore  v.  Hottman,  2  Sup.  Ct.  Rep.,  453,  and  the 
opinion,  which  was  by  Yaple,  J.,  concurred  in  by  Tilden,  J.,  and  O'Con- 
ner,  J.,  is  a  learned  and  exhaustive  discussion  of  the  subject,  and  the 
reasoning  of  the  court  confirmed  by  the  authorities  cited  leaves  no  room 
for  doubt  as  to  the  correctness  of  the  conclusions  there  reached. 

Twenty -five  years  have  elapsed  since  that  decision,  and  the  omission 
of  the  l^slature  to  pass  any  law  which  would  enable  such  expenditures 
to  be  paid  on  future  occasions  of  a  similar  character  is  the  very  strongest 
evidence  that  this  state  does  not  intend  that  any  such  powers  shall  be 
exercised  by  the  municipalities  which  it  creates. 

The  following  authorities  will  show  that  the  principle  upon  which 
this  state  has  acted  in  withholding  from  municipal  corporations  the 
power  to  pay  the  expenses  of  invited  guests  is  in  force  not  only  in  Ohio, 
bat  is  recognized  to  be  a  sound  principle  of  municipal  government  in 
every  state  where  the  question  has  been  raised. 

In  Dillon  on  Municipal  Corpotations,  sec.  149,  it  is  declared  thati 

**  Without  express  power  a  corporation  cannot  make  a  contract  to 
provide  for  celebrating  the  Fourth  of  July  or  to  provide  an  entertain- 
ment for  its  citizens  or  guests.  Such  contracts  are  void,  and  although 
plaintifF  complies  therewith  on  his  part,  he  cannot  recover  of  the  corpor- 
ation.'* 

In  New  York  state,  in  Hodges  v.  Buffalo,  2  Denio,  210,  the  question 
arose  whether  the  city  of  Buffalo  could  pay  the  expenses  of  military 
guests  who  had  been  invited  and  publicly  entertained  by  the  municipal- 
ity, and  it  was  held  that  the  city  had  no  such  power. 

In  Massachusetts,  in  Tash  v.  Adams,  10  Gushing,  252;  Hood  v. 
Lynn,  1  Allen,  103,  and  Claflin  v.  Hopkinton,  4  Gray,  502,  it  was  held 
that  a  city  had  no  power  to  appropriate  money  to  celebrate  the  anni- 
versary of  the  surrender  of  Cornwallis,  to  celebrate  the  Fourth  of  July  or 
to  purchase  uniforms  for  an  artillery  company. 

It  is  urged  by  counsel  for  the  defendants,  however,  that  it  will  be 
most  unfortunate  for  the  interests  of  the  city  to  hold  the  entire  appropria- 
tion of  $10,000  invalid,  for  the  reason  that  such  action  will  prevent  the 
city  authorities  from  meeting  the  expenses  of  a  conceded  legitimate 
character  which  necessarily  must  be  incurred  by  reason  of  the  grand 
army  encampment,  and  for  which  no  estimate  was  made  at  the  time  the 
law  requires  the  estimate  to  be  made,  for  the  reason  that  at  such  time  it 
was  not  known  that  the  encampment  would  be  here,  the  decision  to  that 
effect  having  been  reached  not  only  after  the  estimate  for  the  year  1898, 
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t^ut  also  after  the  appropriation  for  the  fisst  half  of  the  fiscal  year  of 
1898  had  been  made. 

The  result  predicted  does  not  necessarily  follow  from  a  decision 
holding  the  appropriation  of  $10,000  as  made  invalid.  The  law  has 
carefully  had  provision  for  the  happening  of  a  contingency  after  the 
estimates  are  made,  when  such  contingency  could  not  reasonably  have 
been  foreseen.  To  meet  the  expenses  of  such  contingencies  it  has  author- 
ized the  levy  annually  of  a  contingent  fund  of  $50,000.  The  determina- 
tion to  hold  the  encampment  here,  if  it  increases  the  legitimate  expensei^ 
of  the  municipality  beyond  the  estimate  for  the  year,  is  clearly  a  conting* 
ency  the  expenses  of  which  may  come  out  of  the  contingent  fund. 

But  the  expenses  to  be  paid  out  of  the  contingent  fund  must  be  leg- 
itimate municipal  expenses.  The  contingent  fund  is  a  municipal  fund 
whose  revenue  is  raised[by  taxation,  and  such  revenue  cannot  be  diverted 
from  legitimate  municipal  purposes  by  placing  it  in  a  fund  designated 
as  a  contingent  fund.  -3p5^ 

In  the  consideration  of  the  law  governing  this  case  and  in  reaching 
the  conclusion  in  the  same  I  have  been  urged  to  consider  the  patriotic 
purposes  of  the  promotors  of  the  movement  to  have  the  annual  encamp- 
ment of  the  Grand  Army  of  the  Republic  in  our  city,  to  consider  the  spirit 
of  hospitality  and  gratitude  which  prompts  such  promotors  to  entertain 
the  members  of  an  organization  whose  patriotic  services  have  made  us 
all  debtors  to  them,  and  to  remember  also  the  benefits  of  a  pecuniary 
character  which  will  accrue  to  the  city  from  the  attendance  of  such  a 
large  number  of  visitors  as  will  be  attracted  by  such  an  occasion.  I  can 
only  answer  this  appeal  by  saying  that  in  the  present  state  of  the  law 
these  considerations  cannot  afiPect  the  action  of  a  court,  because  it  is  not 
within  the  power  of  a  court  to  make  the  law,  and  what  the  law  forbids 
no  court  can  g^nt.     Its  sole  duty  is  to  declare  the  law  and  to  enforce  it. 

The  order  of  the  cotut  will  be  that  a  temporary  restraining  order 
will  be  granted  as  prayed  for. 

/.  D,  Brannan^  Gusiavus  H,  IVald^  for  plaintiff. 

j^lts  G.  Kinkead^  corporation  counsel,  for  defendants. 
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JOINT  CONTRACTS  —  ACTIONS  —  JURISDICTION. 

[Pntnam  Common  Pleas,  November  20, 1897.] 

♦HoosiER  Canning  and  Mfg.  Co.  v.  Donovan  et  ai.. 

L  Joint  Action  to  Rbcovbr  Sevbral  Judgment. 

Under  a  contract  whereby  a  large  number  of  persons  agreed  to  purchase  a 
factory  of  a  builder,  to  be  owned  in  common  by  the  subscribers,  the  subscrip- 
tions ranging  from  $25  to  $100,  and  each  of  the  subscribers  becoming 
liable  only  for  the  amount  subscribed  by  him,  the  joinder  of  all  or 
any  number  of  such  subscribers  in  a  single  action,  for  purchase  money,  it 
authorized  by  sec.  5009,  Rev.  Stat,  although  a  several  judgment  is  sought 
against  each  for  the  sum  subscribed. 

1  One  Defendant  Summoned  in  County— Others  Served  Ei^sewhbre. 

Where  one  of  the  defendants  has  been  summoned  in  the  county  where  suck 
suit  was  brought,  summons  may  issue  to  other  counties  for  the  remain- 
ing defendants,  as  provided  in  sec  5039,  Rev.  Stat. 

3.  Jurisdiction  Determined  by  Severai.  Sums  Sued  For. 

The  jurisdiction  of  the  common  pleas  court  over  the  subject  matter,  as  to  each 
defendant,  is  determined  by  the  amount  sought  to  be  recovered  against  him^ 
and  not  by  the  aggregate  sums  sought  to  be  recovered  against  all.  The 
action  must,  therefore,  be  dismissed  as  to  each  defendant  against  whom  lest 
than  $100  is  sought  to  be  recovered. 

Motion  to  quash  service. 

Sheets,  J. 

The  plaintiff  tiled  its  petition  in  the  court  of  common  pleas  of  Put- 
nam county  against  one  hundred  and  twdve  persons,  seeking  to  recover 
a  several  judgment  against  each  for  the  amount  each  subscribed  to  pay 
toward  tlic  erection  of  a  canning  factory,  the  subscriptions  ranging  in 
amount  from  $25  to  $ico. 

One  ot  the  defendants,  a  subscriber  of  $100,  was  served  with  sum- 
mons in  Putnam  county.  The  remainder  of  the  defendants  reside  in  the 
ooimties  of  Henry  and  Wood,  and  were  there  served  with  summons. 

Motion  is  made  to  quash  tlie  service  of  summons  on  all  the  defend- 
ants who  were  served  outside  of  Putnam  county.  The  ground  of  the  mo- 
tion, for  those  who  subscribed  $100,  is  that  this  court  has  no  jurisdiction 
over  their  persons. 

As  to  those  who  subscribed  less  than  $100,  the  grounds  of  the  mo- 
tioii  are  two-fold : 

First.    That  this  court  has  no  jurisdiction  over  their  persons. 

Second.  That  this  court  has  no  jurisdiction  over  the  subject— mat- 
ter—the  amouni  of  the  recovery  sought  against  each  being  less  than 
$100. 

Section  5009,  Rev.  Stat.,  provides : 

"One  or  more  of  the  persons  severally  liable  on  an  instrument  may 
be  mduded  in  the  same  action  thereon.'' 

Section  5038,  Rev.  Stat.,  provides: 

•  This  decision  was  affirmed  by  the  circuit  court ;  unreported.  See  also  Bummp 
V.  Sylvania  Butter  Co.,  1  Dec.,  110. 


Digitized  by 


Google 


OHIO  DBaSIONS.  VoL 


Putnam  Common  Pleat. 


"When  the  action  is  rightly  brought  in  any  county  according  to  the 
provisions  of  chapter  five  of  this  division  a  summons  may  be  issued  to 
any  other  county,  against  one  or  more  of  the  defendants,  at  the  plaintiff's 
request;  but  no  maker  or  acceptor,  or,  if  the  bill  is  not  accepted,  no 
drawer,  of  an  instruncnt  for  the  payment  of  money  only,  fhall  be  held 
liable  in  an  action  thereon,  except  on  warrant  of  attorney,  in  any  county 
other  than  the  one  in  which  lie,  or  one  of  the  joint  makers,  acceptors  or 
drawers,  resides  or  is  summoned." 

From  these  two  sections  the  following  propositions  may  be  cleduced ; 

First.  If  the  com  net  sued  upon  is,  as  to  all  the  parties  to  it,  to  be 
treated  as  one  instrument  within  the  meaning  of  sec.  5009,  Rev.  Stat.^ 
then  the  defendants  are  properly  joined  even  though  they  are  severally 
liable. 

Second.  This  court  has  jurisdiction  over  the  persons  of  all  the  de- 
fendants, provided  they  are  properly  joined  in  this  action. 

Whether  this  court  has  jurisdiction  over  the  persons  of  the  defend- 
ants served  outside  of  Putnam  county,  depends  upon  the  construction  of 
the  contract  sued  on. 

The  provisions  oi  this  contract  in  so  far  as  they  bear  on  the  ques- 
tions at  issue  are  substantially  as  follows : 

The  plaintiff  was  to  construct  and  equip  for  the  subscribers  thereto^ 
a  canning  laaory  of  tlie  size,  style  and  equipment  designated  therein, 
for  $6,800 ;  duplicates  ot  the  same  contract  to  be  circulated  for  s^ibscrip- 
tions,  and  when  the  full  contract  price  was  subscribed,  then  all  the  dupH- 
cates  should  be  attached  and  constitute  the  sole  contract  between  the  par- 
lies ;  the  subscribers  to  meet  within  five  days  after  the  date  of  the  con- 
tract and  appoint  an  executive  committee  with  full  power  and  authority 
to  represent  the  subscribers'  interests  from  time  to  time,  while  the  plain- 
tiff was  building  and  equipping  the  factory ;  the  committee  also  to  pro- 
cure a  site  for  the  factory  within  ten  days  after  their  appointment,  and  to 
accept  the  factory,  when  completed,  for  the  subscribers :  subscriptions  to 
any  amount  over  and  above  the  contract  price  were  allowed  to  be  ob- 
tained, all  of  which  v.ere  to  belong  to  plaintiff  until  the  contract  price 
should  be  fully  paid ;  after  payment  in  full,  the  remaining  subscriptions 
uncollected  to  belong  to  the  subscribers ;  each  subscriber  bound  himself 
to  pay  the  amount  subscribed  by  him  and  no  more ;  the  subscribers  to 
have  the  privilege  of  incorporating  among  themselves,  fixing  the  capital 
stock  at  not  less  than  the  amount  subscribed,  shares  to  be  issued  to  the 
subscribers  in  proportion  to  their  paid  up  interest. 

It  is  claimed  by  counsel  for  defendants  that  sec.  5009,  Rev.  Stat., 
works  no  broader  cliange  than  tc  allow  the  joinder  of  defendants  severally 
liable  for  the  same  debt,  evidenced  by  the  same  instrument,  such  as  join- 
ing the  maker  and  indorser  or  gfuarnntor  of  a  promissory  note.  Kautz- 
man  v.  Wdrwick,  26  Ohio  St,.  330.  Also  that  the  contract  sued  upon 
should  be  construed  just  as  though  each  defendant  had  obligated  himsdf 
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in  a  separate  instrument  to  pay  tlif  sum  subscribed  by  him :  that  there  is 
no  difference  in  principle  bet^veen  the  contract  in  question  and  a  church 
subscription,  or  local  aid  to  a  railroad,  where  all  may  sign  the  paper,  and 
each  agrees  to  pay  the  sum  set  opposite  his  name  for  the  purpose  spe- 
cified 

,  Conce«ling,  for  the  purpose  of  arguioent,  that  such  subscriptions  as 
last  suggested  are  to  l>e  treated,  in  law,  as  separate  and  independent  in- 
struments, ^^nd  not  falling;  within  the  provisions  of  sec.  5009,  Rev.  Stat., 
there  is  a  marked  distinction  between  such  instruments  and  the  one  at 
bar.  In  the  case  sugge^^ted  each  subscriber  agrees  to  contribute  to  an  en- 
terprise not  his  own— ^ach  subscriber  has  no  interest  in  what  anv  other 
subscriber  does — and  no  joint  interest  in  the  property  their  subscriptions 
pay  for. 

By  the  terms  of  the  contract  sued  upon  all  the  subscribers  purchased 
a  canning  factory  of  plaintiff  and  became  the  joint  owners.  They  not 
only  owed  t!ie  plaintifl'  an  obligation  but  they  were  mutually  obligated  to 
one  another  to  carry  ovt  the  terms  of  the  contract. 

If  the  contract  sued  upon  is  to  be  regarded  as  a  separate  and  inde- 
pendent instrument  between  the  plaintiff  and  each  subscriber,  then  each 
subscriber  has  no  interest  in  the  performance  by  any  other  subscriber  of 
his  contract,  and  half  t?ie  subscribers  could  repudiate  their  contract  while 
executory,  yet  the  remaining  half  insist  upon  its  performance  by  plaintiff, 
and  at  the  same  time  it  co\ild  not  recover  the  sums  agreed  to  be  paid  by 
the  repudiating  subscribers ;  each  subscriber  would  be  regarded  as  a  sep- 
arate and  independent  contractor  with  the  plaintiff,  possessing  full  power 
to  repudiate  the  contmct  or  insist  on  performance  independentlv  of  the 
wishes  of  the  other  subscribers. 

Such  are  some  of  the  necessarv  consequences  if  the  constniction 
contended  for  by  counsel  for  defendants  is  correct. 

In  law  all  the  subscribers  are  one  party,  the  plaintiff  the  other.  If 
the  subscribers  wish  to  repudiate  the  contract  while  it  is  executory  they 
mtist  all  unite;  any  number  less  than  all  will  not  suffice. 

From  the  interest  that  each  subscriber  has  in  the  performance  of  the 
contract  by  all  the  other  subscribers,  it  is  apparent  that  the  instrument 
sued  upon  is  joint  in  all  its  features,  save  and  except  the  obligation  to  pay 
the  contract  price  That  element  only  was  apportioned  severally  among 
the  subscribers. 

Ser  r.ibbons  v.  Bente  (Mmn.),  22  L.  R.  A.,  80,  where  a  similar  con- 
tract w=i<i  construed  and  the  same  conclusion  reached. 

It  follows,  that  the  instrument  sued  upon  is  one  and  the  same  in- 
strument as  to  all  of  the  defendants  within  the  meaning  of  sec.  5009,  Rev. 
Stat.,  unless  the^ther  contention  of  counsel  obtains,  t.  r.,  that  this  section 
was  meant  to  cover  only  cases  whcie  there  is  a  several  liability  to  pay  the 
«arae  debt,  evidenced  bv  the  instn'.ment. 

The  terms  of  this  section  arc  broad  enough  to  include  the  case  at 
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bar ;  and  since  it  is  the  policy  of  the  law  to  avoid  a  multiplicity  of  suits, 
and  the  purpose  in  enacting  the  code  being  to  simplify  the  procedure, 
facilitate  the  administration  ot  justice,  and  make  litigation  speedy  and  in- 
expensive, it  certainly  is  but  carrying  out  the  spirit  of  modem  procedure 
to  hold  that  the  case  at  bar  comes  within  this  section  of  the  code. 

Essentially  the  same  question  was  before  the  Supreme  Court  of  Ken- 
tucky in  Wilde  v.  Haycroft,  2  Duval,  309  where  a  Kke  conclusion  was 
reached. 

In  that  case  twenty-seven  persons  exectited  an  instrument  in  the  fol- 
lowing form :  "We,  the  undersigned,  agree  to  become  bound  to  A  as 
sureties  for  B,  each  ior  the  sum  of  $100  for  any  goods  he  may  buy  of  said 
A  ;  each  of  us  to  be  bound  for  $100  and  no  more,  it  being  the  true  intent 
and  meaning  that  each  incurs  for  liimself  a  separate  liability  for  $100.'' 
Action  was  broughi  against  all  the  signers  and  judgment  rendered 
against  each  for  the  sum  agreed  to  be  paid  by  him. 

Judge  Robenson,  in  speaking  for  the  court,  says:  "In  this  case 
there  is  bu<  one  contract,  and  it  is  the  same  contract  between  the  same 
parties,  but  several  as  to  its  obligation.  And  neither  the  language  nor 
the  presumed  object  of  the  section  can  be  constructively  restricted  to  & 
several  contract  hinding  each  separate  obligor  for  the  whole  amount  of 
their  aggregate  liabilities. 

'The  letter  01  this  section  certainly  authorizes  no  such  restriction ; 
and  the  policy  of  avoidmg  a  vexatious  multiplicity  of  actions  for  the 
breach  of  the  same  contract,  made  at  one  and  the  same  time  by  the  same 
parties  severally  liable  upon  ir." 

In  Pomeroy's  Remedies,  etc.,  sec  406,  in  discussing  this  section  of 
the  code  the  author  uses  the  following  language . 

"The  terms  of  the  statute  are  so  broad  and  imresiricted  that  they  in- 
clude every  kind  anc^  form  of  written  contract  upon  which  the  parties 
thereto  are  made  severall}-  liable.  It  is  not  necessary  that  they  should 
be  bound  for  the  same  identical  '.lemand  or  debt,  nor  that  each  should  be 
responsible  for  the  aggregate  amount  of  all  their  several  liabilities.  la 
other  words,  it  1?  not  nece<!s:m  that  the  judgment  should  be  a  joint  one 
for  the  same  sun\  If  a  contract  should  he  made  by  a  number  of  prom- 
that  one  sum :  nor,  as  it  would  seem,  a  separate  judgment  against  each 
for  the  same  sum.  If  a  contract  should  be  made  by  anumbcr  of  prom- 
isors by  which  trach  bound  himself  in  an  amount  diflFerent  from  that  of  all 
the  others,  !he  liability  would  plamlv  he  several,  and  the  agreement  itself 
would  be  embraced  within  the  tortus  of  the  section." 

The  ino'-ion  as  to  all  the  defendants  who  subscribed  $100,  therefore, 
will  h**  overruled. 

Is  tlie  n»ation  well  taKeii  as  to  all  those  who  subscribed  less  than 
$100^ 

This  Involves  a  solution  of  the  following  questions : 

Is  the  jurisdiction  of  this  court  determined  by  the  aggregate  amounts 
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iKnigfat  to  be  recovcied  from  all  the  defendants;  or,  it  is  determined  as  to 

each  defendant  by  the  amount  sought  to  be  recovered  from  him? 

According  to  the  averments  of  the  petition  the  contract  has  been 

completely  executed  except  the  one  feature,  that  of  payment — purely  an 

action  at  law. 

« 

Judgment  is  sought  not  against  all  for  the  same  debt,  but  against 
each  for  the  specific  sum  subscribed  by  him. 

At  common  law  there  must  have  been  separate  actions  against  each 
defendant  for  the  sum  subscribeii,  brought  in  a  court  having  original  jur- 
isdiction of  tlie  subject-matter.  The  only  change  the  code  made  was  to 
permit  a  joinder  of  defendants  in  the  same  case.  It  did  not  enlarge  the 
jurisdiction  of  the  common  plea*  court  over  the  subject-matter,  hence  the 
lame  court  must  be  re^ofte^^  to  now,  as  though  this  provision  of  the 
code  had  not  been  enacted. 

If  several  actions  had  been  brought  against  each  defendant,  the 
plaintiff  would  have  been  compelled  to  resort  to  a  justice  court  in  each 
case  where  the  subscription  was  les  than  $io<T,  hence  it  must  do  so  now. 

The  motion  on  the  part  of  all  the  defendants  who  subscribed  less 
than  $ioc,  will  be  sustained. 


UNION  DEPOT  COMPANIES. 

[Franklin  Common  Pleaa,  January  17,  1899.] 

Edward  Snydbr  et  al.  v.  Union  Depot  Co. 

1.  Union  Dbpot  Companibs  Possess  no  Powbrs  Excbpt  by  Statutb. 

Union  depot  companies  exist  by  virtue  of  legislative  authority.  They  possess- 
no  powers  other  than  those  conferred  by  statute,  and  clearly  defined,  except 
such  as  are  incidental  and  necessary  to  the  carrying  out  of  prescribed  powers 

1  RiGBT  OP  Eminent  Domain,  and  Inference. 

When  a  union  de{>ot  company  is  incorporated  it  is  clothed  with  power  to 
appropriate  land,  in  order  to  carry  out  its  object,  and  it  is  an  inference  of  law, 
from  the  extent  of  the  power  conferred,  and  the  subject  matter  of  the  ^ant, 
that  the  depot  is  for  public  accommodation,  and  that  benefits  and  privileges 
wUl  be  extended  to  ail  alike. 

ai  Contracts  not  Iu^bgai^  Uni«bss  Injurious  to  the  Pubwc. 

A  contract,  by  a  union  depot  company,  with  a  transfer  companv,  respecting  the 
conduct  of  that  business,  is  incident  to  the  earring  out  of  the  public  duties 
of  a  de}>ot  company,  and  is  not  illegal  unless  it  is  injurious  to  the  public, 
by  creating  a  monopoly,  through  the  stifling  of  competition,  or  otherwise. 

4.  Contract  with  One  Transfer  Company,  to  the  Exci«usion  of  Others,  is 

IU»BGAI^ 
A  contract  made  bi^  a  union  depot  company  with  a  transfer  company,  whereby 
the  hacks  belonging  to  that  company  are  permitted  to  occupy  a  certain  por- 
tion of  a  driveway  or  concourse,  at  a  union  depot,  to  the  exclusion  of  other 
companies  or  individuals,  creates  a  monopoly,  oy  the  giving  of  an  advantage 
and  stifling  competition. 
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A.  Discrimination  Bstwsbn  Transpsr  Vbhiclbs  not  Within  Powbr  op  Rbgu- 

I^ATION. 

Any  prohibition  of  the  owners  of  transfer  vehicles,  in  the  free  right  to  enter 
and  de|>art  from  such  depot,  in  the  pl3ring  of  their  trade,  exceeds  the  power  of 
reflation  conferred  by  sec.  3450,  Rev.  Stat,  and  becomes  discrimination ;  it 
is  in  restraint  of  trade  and  is  the  creating  ot  a  monopoly. 

<S.  Right  to  Pi^acs  Rbasonabls  Rbstrictions  Upon  Conduct  op  Hackmsn. 
The  right  of  the  depot  company  to  control  the  conduct  of  hackmen,  by  placing 
reasonable  limits  upon  the  number  who  shall  at  one  time  come  wiui  their 
vehicles  within  the  depot  ground,  to  avoid  a  crowded  or  unwieldy  condition 
of  things,  ought  not  to  be  seriously  questioned,  but  this  should  be  done 
without  such  discrimination  as  must  result  in  the  creation  of  a  privileged  or 
exclusive  class. 

7.  Ruus  DO  NOT  Nbcbssarii^y  Appi^y  to  Newspapers  and  Rkprbshmbhts. 

It  does  not  follow,  necessarily,  that  because  all  hackmen  must  be  treated  alike, 
that  the  right  to  sell  newspapers  or  refreshments  must  be  extended  to  all 
alike.  The  former  is  incidental  to  the  main  contract,  while  the  latter  has  no 
appropriate  connection  with  the  engagements  of  the  passenger  and  the  com- 
mon carrier. 

WHXIAMS,  J. 

This  action  is  begun  bv  plaintiffs  as  persons  engaged  in  the  business 
of  transferring  people  in  the  city  of  Columbus,  Ohio,  by  means  of  hacks, 
cabs  and  coupes,  and  is  so  begun  on  their  own  behalf,  as  well  as  on  be- 
half of  others  similarly  engaged. 

The  Union  Depot  Co.,  defendant,  is  a  corporation,  organized  under 
the  orovision  of  chapter  3,  of  title  2,  Rev.  Stat,  of  Ohio,  governing  un- 
ion depot  companies.  Pursuant  to  the  provisions  of  said  chapter  the  de- 
fendant has  acquired  a  tract  of  land  abutting  on  High  street,  in  said  city, 
and  constructed  thereon  a  union  station  house  and  passenger  depot.  Said 
defendant  has  also  constructed  on  said  land,  drive  ways  and  a  concourse, 
which  form  rhe  approach  to  and  exit  from  said  station  and  depot,  and,  so 
far  a.«s  the  pleadings  and  evidence  show,  the  only  approach  to  or  exit  from 
iaid  station  and  depot  provided  for  the  public. 

On  ..r  about  October  T2,  1897,  the  defendant,  by  its  board  of  man- 
agers, adopted,  and  posted  conspicuously  in  said  union  station  and  pas- 
senger depot,  certain  rules  and  regulations.  Said  rules  and  regulations 
were  as  follows: 

'First.  The  space  in  the  concourse  adjoining  the  covered  walk,  for 
a  distance  of  two  hundred  feet  west  of  the  station,  is  to  be  occupied  by  the 
Columbus  Transfer  Company  for  receiving  and  delivering  passengers. 

''Second.  Drivers  of  carriages  and  other  vehicles  must  remain  at 
the  side  of  their  vehicles,  and  will  not  be  allowed  to  congregate  on  the 
sidewalks  or  around  the  entrance  to  the  station. 

"Thira.  Public  hacks  or  licensed  conveyances  will  not  be  permitted 
to  stand  on  the  concourse  between  High  street  and  the  station  building, 
except  to  deliver  passengers,  and  then  for  the  shortest  possible  time. 

*'Fourth.  Drivers  failinj?  to  comply  with  any  of  the  above  rules 
shall  be  removed  by  the  union  station  police. 

"Fifth.  The  station  master  nnd  his  station  police  force  are  charged 
with  the  tuli  execution  of  these  niles.*' 
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Upon  the  adoption  of  said  rules,  the  defendant  assigned  the  space  in 
the  concourse  and  driveway,  leading  from  said  union  station  to  High 
street,  and  adjoining  the  covered  walk,  also  leading  from  said  station  to 
High  street,  for  a  distance  of  ooo  feet  west  of  the  station,  to  the  Colum- 
bus Transfer  Co.,  a  corporation  engaged  in  the  hack  and  transfer  busi- 
ness; said  defendant  havmi?-  entered  into  a  contract  with  said  transfer 
company,  thereby  said  transfer  company  agreed  to  pay  to  said  defendant 
56oo  per  voir  for  the  use  of  ihe  <ipace  so  assigned. 

It  Is  admitted  that  there  are  fifty  or  more  companies  or  persons  en- 
gaged in  the  hack  and  transfer  business  in  the  city  of  Columbus,  other 
than  said  the  Columbus  Transfer  Company. 

The  plaintiffs,  at  the  beginning  of  this  action,  and  prior  thereto,  were 
public  hackmen.  and,  a?  a  part  of  their  business  were  engaged  in  receiv- 
ing and  delivering  pass-tngers  going  to  and  coming  from  said  station  and 
depot,  and.  at  times,  stationed  their  hacks  and  conveyances  on  said  con- 
course and  driveway,  soHcituig  and  awaiting  employment  from  the  trav- 
eling public,  ana  persons  going  to  and  coming  from  said  union  depot. 

After  the  posting  of  copies  of  the  rules  and  regulations  aforesaid,  in 
and  about  said  depot,  the  defendant  caused  the  plaintiffs  to  be  arrested 
for  the  violation  of  said  rules  and  regulations,  in  this,  to-wit :  For  stand- 
ing with  their  hacks  on  said  concourse  and  awaiting  for  and  soliciting 
eniployment  from  the  traveling  public  and  other  persons. 

It  is  alleged  by  plainiiffs,  that  the  defendant  will  continue  to  arrest 
them  and  ea':h  of  them,  in  the  manner  and  upon  the  charge  aforesaid,  un- 
less restrained  bv  order  of  this  court ;  and  upon  application  of  plaintiffs,  a 
temporary  restraining  order  was  granted  as  prayed  for,  pending  the  hear- 
ing of  this  cause. 

Defendant,  in  its  answer  and  cross  petition,  alleges  that  plaintiffs 
have  continued  to  violate  the  rules  and  regulations  hereinbefore  set  out, 
and  pra}?  that  upon  f  nal  heating  said  plaintiffs,  and  each  of  them,  may 
be  perpetually  enjoined  from  causing  their  hacks  or  other  vehicles  to 
stand  on  said  concourse  an^  driveway,  between  said  High  street  and  said 
union  station,  and  from  awaiting  and  soliciting  employment,  and  from 
any  and  all  violations  of  said  rules  and  regulations,  or  any  of  them. 

The  rights  of  the  parties  in  this  cause  must  depend  upon  the  extent 
of  the  powers  granted  to  union  depot  companies.  The  defendant  exists 
by  virtue  cf  legislative  authority,  and  its  powers  are  clearly  prescribed. 
It  possesses  no  other  power  than  those  conferred  by  statutes,  except  such 
us  are  incident  and  necessary  to  the  carrying  out  of  those  prescribed 
powers.  Plaintiffs  claim  that  the  defendant  has  entered  into  a  contract 
uhereby  it  has  rented  and  assigned  the  exclusive  right  to  a  portion  of  the 
depot  grounds  and  driveway,  to  a  transfer  company :  and  this  the  defend- 
ant admits,  asserting  that  it  has  the  legal  right  to  grant  such  a  right,  and 
to  exclude  the  plaintiffs  from  that  portion  of  said  driveway,  and  to  re- 
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Digitized  by 


Google 


66  OHIO  DEaSIONS.  Vol. 

Franklin  Common  Pleas. 

fuse  to  allow  any  pJher  liackmen  than  those  in  the  employ  of  said  transfer 
company,  the  right  to  stand  on  said  concourse  and  driveway.  This  al- 
leged righi  of  the  defendant's  the  plaintiffs  deny.  Rut  what  is  the  ex- 
tent to  which  the  depot  comoany,  in  the  performance  of  its  public  duties, 
may  contract? 

*  A  business  or  traffic  arrangement  or  contract  entered  into  by  a 
railroad  or  other  corporation  charged  with  the  performance  of  public  du- 
ties which  is  fa^rlv  necessar\'.  Incidental  or  ancillary  to  the  carrying  out 
of  its  purpoFes  of  incorporation,  will  be  valid  (assuming  the  contract  to 
be  entered  into  in  the  proper  manner),  provided  the  contract  is  not  in- 
jurious to  the  public,  '^  *  "*  by  creating  a  monoply  in  the  contract- 
ing parties,  through  the  stifling  of  competition  or  in  other  ways."  Tay- 
lor on  Private  Corporatiuns,  4th  ed.  (1898),  sec.  507. 

The  carrying  of  passengers  and  transfer  of  baggage,  to  and  from  de- 
pots, arc  incident  to  the  existence  of  depots.  Hence,  hacks,  cabs  and 
transfer  vehicles  are  necessary  in  the  transaction  of  that  business. 

If  it  be  erranted,  then,  that  a  contract  with  a  transfer  company  re- 
specting the  conduct  of  that  iiusiness  may  be  incident  to  the  carryiVig  out 
of  the  public  duties  of  such  depot  company,  then  it  may  be  made,  unless  it 
is  injurious  to  the  public,  by  creating  a  monopoly  through  the  stiflmg  of 
competition,  or  in  oth/r  ways.  The  contract  between  the  Columbus 
Transfer  Co.  and  the  Union  Depot  Co.  is  an  exclusive  one,  and  the  inevit- 
able result  must  be  the  giving  of  advantage  and  the  stifling  of  competi- 
tion, else  th<  transfer  conipany  could  have  no  obiect  m  entering  into  the 
contract.  The  defendant  has  pleaded  the  making  of  this  contract,  in  de- 
fense of  its  action  in  excluding  the  ^^laintiffs  from  that  part  of  the  con- 
course extending  west  200  feet  from  the  depot.  The  contract  not  being 
one  which  they  had  the  right  to  make,  it  can  be  no  defense  to  this  action. 

But,  without  considering  the  contract  mentioned,  has  a  depot  com- 
pany the  right  to  discriminate  m  favor  of  certain  hackmen?  In  the  first 
place,  a  depot  company,  being  a  corporation,  owes  certain  duties  to  the 
public,  these  duties  denendent  largely  upon /the  purposes  of  its  creation 
and  scope  of  its  power. 

^Vhen  a  depot  c(>mpany  is  incorporated,  that  corporation  is  clothed 
with  the  power  to  appropriate  land,  in  order  to  carry  out  its  object,  and 
it  is  an  inference  of  law,  from  the  extent  of  the  power  conferred,  and  the 
subject-matter  o^  the  grant,  that  the  depot  is  for  public  accomodation. 
Such  being  true,  it  results,  that  the  benefits  should  be  extended  to  all 
alike,  and  th^t  Uv-^  special  privileges  should  be  granted  to  one  man  or  set 
of  men  and  denied  to  others. 

A  very  large  percentage  of  the  persons  using  trains  have  occasion  to 
patronize  hacks  and  transfer  vehicles.  Any  prohibition  of  the  owners  of 
such  vehicles,  in  the  free  right  to  enter  and  depart  from  such  depot,  in  the 
plving  of  thHr  trade,  exceeds  the  **pou*er  of  regulation,"  and  becomes  dis- 
crimination and  is  in  restraint  of  trade.     Tt  is  the  creating  of  a  monopoly. 
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In  Coliin»bus  there  are  man\'  companies  and  individuals  engaged  in  the 
business  of  catering  to  rhe  public  wants  in  this  particular.  And  probably 
no  one  place  in  the  city  furnishes  so  many  patrons  as  the  place  where  so 
many  railroads  enter,  loa(Mng  and  unloading  the  traveling  public.  Un- 
less the  depot  company  clearly  has  the  right  to  say  that  some  one  com- 
pany shall  be  favored  to  the  exclusion  of  all  the  others,  courts  should 
hesitate  before  recognizing  such  a  claim. 

However,  it  is  argued  that  by  virtue  of  sec.  3450,  Rev.  Stat.,  the 
board  of  directors  of  such  depot  company  had  the  power  to  adopt  the 
rales  and  regulations  set  forth  in  the  answer  and  cross  petition.  Sec, 
3450,  Rev.  Stat.,  provides  that  such  board  "shall  adopt,  and  post  con- 
spicuously in  the  passenger  house,  such  rules  and  regulations  as  will 
control  die  conduct  of  oU  runners ,  solicitors,  hackmen  and  drivers  of 
vehicles."  The  legislative  in*^enl,  in  the  use  of  the  word  all,  was  evidently 
to  prevent  discrimination.  When  it  gave  to  depot  companies  the  right 
to  appropriate  land,  it  also  contemplated  that  those  companies  should 
treat  all  of  the  citizens  alike,  in  the  granting  of  privileges,  and  not  allow 
unfair  or  unjust  treatment  of  any.  "A  general  rule  or  regulation,  as  ap- 
plied to  the  government  of  the  conduct  of  persons,  or  of  a  class  of  per- 
son^, contemplates  uniformity  and  not  discrimination  in  its  require- 
ments."   Montana  Union  Ry.  Co.  v.  Langlois.  9  Mont.,  419. 

It  cannot  be  said  that  rule  *''one"  governs  or  controls  the  conduct  of 
"all"  drivers  of  vehicles.  It  specifies  a  single  transfer  company,  thereby 
discriminating  against  every  other  public  vehicle  that  may  come  to  the 
'lepot.  Rule  "three"  cannot  be  said  to  apply  to  any  of  the  hacks  or  ve- 
hicles controlled  by  the  Columbus  Transfer  Co.,  as  it  denies  to  public 
hacks  and  conveyances  privileges  which  the  answer  and  cross  petition 
herein  shows  have  been  specially  granted  said  transfer  company. 

Instead  of  sec.  345*^,  Rev.  Stat.,  authorizing  the  exercise  by  defend- 
ant, of  the  powers  claimed,  we  think  it  clearly  enjoins  upon  depot  com- 
panies like  treatment  of  .hU  hackmen  and  drivers  of  vehicles- 
It  is  contended  that  the  power  is  conferred  for  the  purpose  of  pre- 
venting confusion  and  more  readily  accommodating  the  public.  There 
can  be  no  doubt  that  n  power  qf  regulation  exists,  but  that  does  not  imply 
prohibition.  In  St.  Paul  v.  Smith,  27  Minn.,  364,  the  court,  in  speaking 
of  the  regulation  of  depots,  said : 

*'The  authority  thus  to  assign  places,  must  necessarily  be  committed 
»#some  officer,  and  ior  obvious  reasons  it  is  ver}'  properly  committed  to 
the  policemen  on  duty  at  the  depot  or  station.  As  in  the  other  case  men- 
tioned, this  authority  is,  of  course,  to  be  exercised  with  fairness  to  all 
concerned." 

We  think  that  the  very  purpose  of  the  use  of  the  word  "all"  was  to 
provide  against  discri.mination.     As  has  been  said  by  another : 

"The  right  of  the  company  under  this  legislative  authority  to  control 
the  conddct  of  hackmen  by  placing  reasonable  limits  upon  the  number 
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who  should  at  one  time  come  with  their  vehicles  within  the  depot 
grounds,  and  thus  avoid  a  crowded  or  unwieldy  condition  of  things, 
ought  not  to  be  seriously  questioned:  but  this  should  be  done  without 
such  discrimination  as  must  result  in  the  creation  of  a  privileged  or  ex- 
clusive class." 

While  there  are  no  Ohio  decisions  upon  this  question,  we  find  the 
subject  fully  discussed  by  courts  of  last  res(5rt  of  several  states. 

Only  Lwo  cases  are  found  which  directly  support  the  contention  ot 
defendant.  The-  fir«;r  is  Old  Colony  Railroad  Co.  v.  Tripp,  147  Mass.,  35. 
This  decision  is  under  a  special  statute  of  that  state,  concerning  railroad 
corporations  in  their  treatment  of  persons  using  the  depots  and  other 
buildings.  And  while  the  decision  upheld  the  right  of  such  corporations, 
in  grantiiig  such  exclusive  privileges,  the  decision  was  by  a  divided  court, 
three  of  the  seven  judges  dissenting  from  the  majority  opinion,  and  main- 
taining that  railroad  companies  had  no  right  to  make  such  discrimina- 
tions. Aid  It  may  be  observed,  in  this  connection,  that  the  majority 
c^inion  has  not  been  ftJlowcd  or  approved  by  any  other  .state  court, 
while  the  minoritv  opinion  is  cited  with  approval  by  the  Stipreme  Court 
of  three  other  states.  v 

fhe  case  of  Railroad  Co.  v.  Scoville,  41  Atlantic  Rep.,  246  (Conn.) 
seems  to  sustain  the  right  of  a  railroa/J  company  to  grant  exclusive  privi- 
leges. But  the  opmion  of  tliib  cd<c  is  not  nearly  so  exhaustive  a  discus- 
sion of  the  suhicct  as  is  made  by  the  court  in  either  the  Michigan  or  the 
Montana  case,  nor  docs  it  appear  to  us  to  be  supported  by  as  good  rea- 
soning. 

All  of  the  latest  authorities,  with  the  single  exception  of  the  Con- 
necticut case,  denv  this  right  of  railroad  and  depot  companies  to  discrim- 
inate between  hackmen. 

In  Kalamazoo  Hack  and  Buss  Co.  v.  Sootsmer,  84  Mich.,  194,  the 
court  sa)  s :  '*A  railroad  company  cannot  legally  give  to  one  hack  and 
bus  company  the  right  to  tlie  use  and  occupancy  of  a  portion  of  its  depot 
grounds,  to  the  exclusion  of  others  engaged  in  like  business  of  the  car- 
riage of  passenc^ers  and  freight  to  and  from  its  depot."  And  while  Mich- 
igan has  a  statute  upim  this  subject,  the  court  goes  funher  than  the  stat- 
ute, and  bases  its  decision  both  upon  the  ground  that  such  discrimination 
is  "contrary  to  tlic  spirit  of  our  laws,  and  against  that  public  policy  that 
refusos  to  encourage  or  foster  monopolies  in  any  kind  of  business." 

Regarding  the  plea  that  a  depot  company  has  the  same  control  oimr 
its  grounds  that  anv  citizen  would  have,  under  similar  circumstances,  the 
same  court  say?  • 

"When  the  ground  is  used  in  its  business  as  a  common  carrier,  and 
for  the  purpose  of  the  standing  or  ^setting'  of  hacks  and  buses  to  solicit 
the  patronage  of  incoming  passengers,  then  it  must  use  it  for  the  benefit 
of  all.  and  not  for  the  privilege  of  one.  It  coidd  probably  refuse,  if  such 
refusal  wa-^  reasonable  in  that  there  was  other  proper  ground  for  them  to 
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Stand  upon,  to  permit  anv  backs  or  buses  to  occupy  the  ^onnd  at  all; 
but,  if  it  opens  the  door  to  one.  all  must  enter  and  have  equal  facilities  and 
frivileges,  one  ^vith  the  othei." 

Counsel  for  defendant  arg^ue  that  the  later  case  of  Cole  v.  Rowen,  38 
Mich.,  219,  rejects  the  doctrine  in  Kalamazoo  H.  &  B.  Co.  v.  Sootsmer, 
supra.  We  think  not,  since  the  court,  in  the  later  case,  held  that  "the 
^urf  belo\v  was  in  enor  in  supposing  that  the  rules  adopted  by  the  rail- 
foad  company,  and  which  were  sought  to  be  enforced  by  the  defendant, 
were  in  conflict  with  the  opinion"  of  the  court  in  the  Kalamazoo  H.  &  B. 
Co.  V  Sootsmer,  supra,  thus  by  inference  saying  that  they  still  held  to 
their  view,  announced  in  the  earlier  case. 

In  Montana  Union  Railway  Co.  v.  Langlois,  9  Mont.,  419,  the  sylla- 
kns  is  in  these  words : 

**A  railroad  may  not  grant  ro  one  person  the  exclusive  right  to  the 
use  of  a  portion  of  its  depot  platfoim  to  deliver  passengers  departing,  and 
to  receive  and  solicit,  the  patronage  of  incoming  passengers,  to  the  ex- 
clusion of  all  other  persons  from  the  exercise  of  such  rights,  as  such  grant 
is  against  public  policy,  and  contrary  to  the  provisions  of  art.  5,  sec.  7> 
•t  the  constitution,  which  provides  that  "no  discrimination  in  charges  or 
facilities  for  transportation  of  freight  or  passengers  of  the  same  class,, 
shall  be  uiade  by  any  railroad,  or  transportation  or  express  company,  be- 
tween persons  or  places  within  this  state." 

Again  from  Kentucky  Snpieme  Court:  '*A  railroad  company  can- 
■ot  grant  to  one  person — common  carrier — ^to  the  exclusion  of  all  other 
^sons  engaged  in  like  business,  the  right  to  come  upon  its  grounds 
with  his  vehicles  for  the  purpose  of  receiving  freight  and  passengers." 
McCofinell  v.  Pedigo  &  Hayes,  92  Ken.,  465. 

In  this  case  the  decision  is  not  based  upon  any  constitutional  or  stat- 
utory provision,  but  upon  the  ground  of  ptiblic  policy. 

The  same  view  is  taken  in  the  earlier  case  of  Cravens  v.  Rodgers, 
101  Mo.,  247,  wherein  the  court  in  discussing  this  question  said:  ''If 
kctter  facilities  are  afforded  to  one  carrier  than  another,  by  the  connect- 
ing carrier,  competition  is  discouraged,  a  monopoly  is  created,"  etc. 

It  is  contended,  that  it  all  hackmen  should  be  treated  alike,  then  the 
fight  to  sell  newspapers  or  refreshments  should  be  extended  to  all  alike. 
This  does  not  necessarily  follow.  Upon  that  point  the  Montana  court,  in 
the  Langlois  case,  said : 

*'The  right  to  come  to  iho  station  and  depart  therefrom  under  rea- 
sonable regulations,  which  apply  alike  to  all  passengers  without  special 
conditions,  is  incidental  to  the  main  contract,  while  the  supply  of  refresh- 
ments, or  newspapers,  or  the  cultivation  of  flowers  at  the  station  grounds, 
has,  as  wc  conceive,  no  appropriate  connection  with  the  engagements  of 
the  passengers  and  common  earner." 

In  the  same  cjise,  the  concluding  portion  of  the  court's  opinion  is  in 
this  languaj^e :    '*Upon  grounds  of  sound  reason,  public  policy  and  gen- 
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era!  principles  of  law  governing  common  carriers,  as  well  as  the  provis- 
ions of  tlie  constitution,  we  believe  the  order  of  the  court  below  ought  t* 
be  affirmed." 

In  5  American  Railroad  and  Corporation  Reports,  723,  the  editor, 
after  reviewing  all  the  cases  np  to  that  time  (1892),  on  this  subject  says : 
"From  this  review  of  the  authorities,  in  which  the  question  has  been  di- 
rectly passed  upon,  it  appears  that  the  cases  from  Kentucky  (the  princi* 
pal  case),  Montana,  Michigan  and  Missouri  go  to  establish  a  commoa 
law  duty  on  the  part  01  a  railroad  company  to  afford  equal  facilities  at  its 
various  stations,  to  ail  persons  and  companies  who  are  engaged  or  de- 
sire to  engage,  as  public  or  common  carriers,  in  the  business  of  transport-* 
ing  passengers,  baggage  or  merchandise  to  and  from  such  stations.  The 
doctrine  seems  in  accord  with  our  American  institutions  and  ideas,  with 
the  repeated  decisions  of  our  courts,  against  monopoly  of  any  kind,  and 
with  the  fact  that  station  grotmds  are  acquired  and  held  by  railroad  com- 
panies by  virtue  of  the  sovereign  right  of  eminent  domain,  and  on  the 
basis  that  such  acqai-sition  is  for  the  public  use,  whereby  they  become, 
not  the  absolute  and  unconditional  owners  of  such  property,  but,  in  a; 
sense,  trustees  thereof,  for  the  state  and  the  public.  They  have  become 
possessed  of  their  station  grounds  on  the  plea  of  their  necessity,  in  con- 
nection with  the  transportation  of  persons  and  property  on  their  roads, 
and  all  persons  who  have  business  at  such  stations,  in  connection  with 
the  transportation  of  persons  or  property  upon  the  road  ought,  of  right, 
to  be  admitted  to  such  grounds  upon  equal  terms  and  afforded  equal  facil- 
ities in  their  said  business." 

We  are  of  the  opinion  that  the  prayer  of  plaintiffs'  amended  petition 
shotdd  be  granted,  and  that  the  prayer  of  the  answer  and  cross  petition  of 
defendant  should  be  denied. 

Judgment  accordingly. 


MUTUAL  INSURANCE    COMPANIES. 

[Clinton  Common  Pleas,  October,  1899.] 

Canning  W.  Richards,  Rbc,  v.  Swaim  &  McCormick  bt  ai,. 

\ 

1.  SVSTBMS  OF  MUTUAI,  InSURANCB. 

The  system  of  insurance  contemplated  by  sees.  S686  to  3690,  Rev.  Stat.,  an4 
known  as  mutual  insurance  associations,  differs  essentially  and  radically 
from  the  plan  of  mutual  insurance  companies  provided  for  by  sees.  S634  to 
S684,  Rev.  SUt 

t.  SlONATURB  TO  CONSTITUTION  RBQUIRBD. 

The  provision  in  sec  8660,  Rev.  Stat,  that  "  every  person  who  effects  insurance 
in  a  mutual  company,  and  continues  to  be  insured  •  •  *  shall  thereby 
become  a  member  of  the  company  during  the  period  of  insurance  **  has  n# 
applioation  to  mutual  insurance  associations  organized  under  tecs.  8686  to 
8690,  Rev.  Stat  To  become  a  legal  member  of  such  association  a  person 
must  sign  its  constitution. 
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1  Tadng  Out  Poucy  Without  Signing  Crsatss  Estoppei^ 

A  person  who  takes  out  and  holds  a  policy  issued  by  such  an  association,  but 
who  does  not  si^^  the  constitution,  is,  however,  estopped  in  equity  from 


denying  his  liability  to  respond  to  assessments,  made  either  by  thf  directors 
or  by  the  court,  on  proceedings  to  dissolve  the  association,  for  the  purpose  of 
paying  debts  or  losses  accruing  during  the  continuance  of  such  policy. 


VanPklt,  J. 

The  petition  in  tiiis  case  alleges  the  appointment  of  plaintiff  as  re- 
cdv?r  of  said  association  bv  the  common  pleas  court  of  Hamilton  county ; 
tliat  said  association  was  organized  under  sec  3686,  Tie\.  Stat. ;  that  said 
association  was  dissolved  by  the  order  of  said  court  and  a  decree  entered 
ordeiing  assessments  against  its  members ;  that  said  decree  is  in  full  force 
and  eflFect ;  that  the  Swaim  &  McCormick  Canning  Company  is  a  part- 
oership.  formed  for  the  purpose  of  doing  business  in  this. state;  that 
Charles  W.  Swaim  and  Michael  McCormick  are  the  members  of  said 
inn;  that  nnder  tlieir  firm  name  they  held  a  policy  in  said  association  for 
$2,000,  which  was  in  full  force  from  J\tly  23,  1894,  to  July  23,  1895 ;  that 
their  proper  assessment  nnder  said  decree  is  $1 14.92 ;  that  said  associa- 
tion, dunng  its  existence*  viz.,  in  March,  1895,  duly  made  an  assessment 
of $41.60  on  saM  defendants,  and  gave  them  due  notice  thereof;  and  that 
defendants  were  duly  notified  of  the  assessment  made  under  the  receiver. 
Praver  for  judgment  for  the  amount  of  these  assessments  and  interest. 

A  general  demurrer  was  interposed  to  this  petition,  and  it  is  urged 
that  it  is  defective  and  insufficient,  in  that  it  does  not  aver  that  the  de- 
fendant company  >vas  a  member  of  the  fire  insurance  association. 

In  reply  to  this  objection,  it  is  argued : 

First.  That  by  effecting  insurance  in  the  association,  the  defendant 
became  in  law  a  member  thereof,  and 

Sec^ind.  That  the  defendants,  having  taken  out  a  policy,  are,  as 
against  the  receiver  who  represents  creditors  of  the  association,  estopped 
from  denying  their  memherslkip  therein  or  rather  from  denying  their  lia- 
KKty  to  its  creditors. 

The  first  contention  is  based  upon  sec.  3650,  Rev.  Stat.,  which  pro- 
vides among  other  things,  that  "every  person  who  eflfects  insurance  in  a 
mntiiaJ  company,  and  continues  to  be  insured  *  *  *  *  shall  thereby 
become  a  member  oi  the  company,  dtiring  the  period  of  insurance,"  etc. 

The  petition  averr  that  the  association  was  organized  under  the  pro- 
visions of  sec.  3686,  Rev.  Stat.,  and  the  question  is,  do  the  provisions  of 
»€c.  3650  in  relation  to  membership  in  mutual  insurance  companies,  or- 
gin-zed  under  sec.  3634,  apply  to  mutual  insurance  associations  organ- 
ized under  sec.  3686?  Sec.  3690,  Rev.  Stat.,  relating  to  such  associations, 
provides  that  "everv  such  as<«ociation  shall  adopt  sudh  constitution  and 
ny-la%s,  not  incotisistent  with  the-  constitution  and  lawsof  the  state  or  of 
the  Untied  States,  as  will,  in  the  judgment  of  its  members,  best  subserve 
the  interest*;  and  purposes  of  the  association ;  and  all  persons  who  sign 
wch  constitution  shall  be  considered  and  held  to  be  members  of  the  as- 
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sociaiion,  and  shall  be  held  m  law  to  comply  with  all  the  provisions  and 
requirements  of  the  a?soci;'tion,''  etc.  And  sec.  3689,  Rev.  Stat.,  pro- 
vides that  *'In  no  instance  shall  the  power  to  insure  against  losses  by  fire 
or  tornadoes  be  exercised  to  others  than  members  of  the  association.'^ 
Under  these  provisions  one  becomes  a  member  of  the  association  by  sign- 
ing the  constitution;  and  the  powers  of  such  association  to  insure  can  be 
lawfully  exercised  to  none  but  members.  It  is  not  averred  in  the  petition 
that  the  defendants  ever  sipped  the  constitution  of  the  association,  hence 
the  firm  did  not  become  a  member  thereof,  and  the  policy  to  it  was  ille*- 
gaily  issued,  unless  the  provision  in  sec.  3650,  Rev.  Stat.,  to  the  effect  that 
every  person  who  effects  insurance  in  a  mutual  company  thereby  becomes 
a  member,  applies  also  to  insurance  in  associations  formed  tmder  sees, 
member  as  effectually  under  sec.  3650,  Rev.  Stat.,  as  by  signing  the  con- 
the  regfular,  but  not  the  only  way  of  becoming  a  member  in  such  an  asso- 
ciation ;  and  that  by  effecting  insurance  therein  one  becomes  a  legal 
member  as  effectually  under  sec.  3650,  Rev.  Stat.,  by  signing  the  con- 
stitution under  sec.  ^690,  Rev.  Stat.  On  the  other  hand  it  is  contended 
ihat  sec.  3650  applies  only  to  mutual  insurance  companies,  organized 
tinder  sec.  3634  and  condi.'Ctinpf  business  on  the  tisual  plan  of  such  com- 
panies. 

To  determine  this  question,  it  becomes  important  to  look  to  the 
course  of  ii-.surance  lej[>:islation  in  this  state  and  to  the  origin  and  history 
of  the  sections  referred  lo. 

On  April  27,  1872,  an  act  was  passed  to  regulate  insurance  com- 
])anies  of  this  state,  69  O.  h.,  140 ;  6  Sayler's  Sts.,  2721.  Sec.  3  of  that  act 
prescribed  the  amount  of  capital  requisite  to  the  formation  of  a  joint  stock 
company,  but  it  contained  no  provisions  relating  to  the  amount  of  insur- 
ance nece^^sary  to  the  organization  of  mutual  insurance  companies,  nor  to 
the  security  to  be  required  of  members  of  such  companies.  Sec.  16  of 
that  act  provided  that  every  person  effecting  insurance  in  such  a  company 
should  thereby  become  a  member  thereof,  and  should  be  bound  to  pay 
losses  and  expenses  in  proportion  to  the  amount  of  his  deposit  note,  or 
notes,  and  also  made  provision  for  making  assessments  on  members  to 
meet  losses  and  expenses.  This  act  recognized  the  existence  of  mutual 
companies,  and  to  a  certain  extent  their  manner  of  doing  business,  but  it 
contained  no  specific  provisions  regulating  their  organization.  This  de- 
fect was  remedied  by  the  act  of  April  24.  1873,  7^  O.  L.,  147;  4  Sayler's 
Sts.,  2970,  amending  <5ec.  3  of  the  former  act.  This  amendment  provided, 
among  other  things,  that  no  company  should  be  organized  on  the  plan 
of  mutual  insurance,  until  agreements  should  be  entered  into  with  at  least 
two  hundred  applicants  for  insurance ;  that  the  premiums  should  amount 
to  not  less  than  fifty  thousand  dollars,  and  that  not  less  than  ten  thousand 
dollars  should  be  paid  in  cash  and  notes  of  solvent  parties,  etc.  It  con- 
tained full  provisions  regulating  the  taking  and  securing  of  such  deposit 
notes.     Thi?  amendment,  taken  in  connection  with  the  other  sections  of 
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the  ofiginal  act.  and  particularly  sec.  i6.  systematized  and  remlered  in- 
telligible and  consistent  the  law  in  relation  to  the  organization  of  mutual 
insurance  companies  and  the  plan  of  securing  the  liability  of  mernb.'^rs 
thereof.  On  March  30,  1877,  an  act  was  passed  entitled  an  'act  to  incor- 
porate associations  tor  the  mutual  protection  of  its  members  against  loss 
ly  fire,"  74  O.  L.,  66.  On  May  15,  1878,  sec.  3,  of  the  former  act  of  1872. 
was  again  amended,  75  O.  L..  561.  The  amendment  consisted  mainly  of 
a  proviso  tiiat  "nothing  in  the  act"  should  apply  to  associations  organized 
vnder  the  act  ol  March  30,  1877  The  act  of  1872,  with  its  amendments, 
was  carried  into  the  revision  and  became  sees.  3632  to  3663,  Rev.  Stat. 
The  act  of  1877,  with  its  amendments,  was  carried  into  the  revision  and 
became  sees.  3686  to  369^'.  On  April  14,  ,1888,  sec.  3634,  original  sec.  3, 
«f  the  act  of  1872.  was  amended  85  O  L.,  273. 1'he  amendment  consisted 
in  substituting  a  written  contingent  liability  on  the  part  of  the  policy 
kolders  for  the  deposit  notes  theretofore  provided  for.  Sec.  3650,  Rev, 
Stat,  was  al.'^o  amended  by  the  same  act  to  conform  to  the  change  in  sec. 
3634,Rev.  Stat., and  this  last  sectionhas  been  amended  twice  since,  towit: 
On  April  T?,  1890,  87  O.  L.,  224,  and  March  16,  1891,  88  O.  Tw.,  102; 
wW  each  amendment  contained  a  proviso,  excepting  from  its  provisions 
associations  organized  under  sec.  3686,  Rev.  Stat.  This  last  section  has 
keen  three  times  amended  since  tlie  revision,  the  amendments  relating 
to  the  property  to  be  insured  or  the  risks  insured  against.  See  81  O.  L., 
185;  82  O.  L.,  71 ;  86  O.  L.,  380.  Sec.  3690,  Rev.  Stat.,  has  been  once 
amended,  towit :  On  April  19,  1893,  80  O.  L.,  197.  The  amendment 
consisted  in  making  the  provisions  of  sec.  3654,  Rev.  Stat.,  relating  to  rc- 
forts  applicable  to  mutual  associations  as  well  as  mutual  companies.    ' 

A  careful  examination  of  the  statutes  makes  it  plain  that  there  is  a 
very  radical  difference  between  the  mutual  insurance  companies  provided 
for  and  reg^ilated  by  the  act  of  April  27,  1872,  and  the  amendments  there- 
to, and  the  mutual  insurance  associations,  provided  for  by  the  act  of 
March  30,  1877,  and  th(  amendments  thereto. 

Muttial  companies  must  have  a  certain  amount  of  insurance  sub- 
scribed before  they  can  organize;  a  fund  to  pay  losses  and  expenses  is 
f rovided  by  the  payment  of  annual  cash  premiums  in  advance ;  if  the 
amount  of  premiums  in  any  year  exceed  the  amount  of  losses  and  ex- 
penses, the  excess  goes  into  the  surplus  and  may  be  used  to  pay  future 
losses ;  if  the  losses  and  expenses  exceed  the  premiums  a  draft  is  made 
npon  any  surplus  on  hand  from  former  years,  or  assessments  may  be 
nade  upon  the  policy  holders,  and  the  liability  of  members  is  secured 
either  by  deposit  notes  (before  the  amendment  of  April  14,  1888),  or  a 
c<mtuigent  written  contract  liahiliiy,  as  now  provided  for.  Such  com- 
panies may  have  a  'capital  stock ;  ^-hey  may  insure  their  risks,  and  main- 
tain a  reinsurarce  reser\'e  fund ;  they  may  be  organized  for  profit  and  may 
declare  dividends  out  of  surplus  profits ;  they  contemplate  an  extended 
business  and  a  numerous  and  widelv  scattered  membership.    To  require 
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each  policy  holder  in  such  h  company  to  sign  the  constitution  nyouW  be  so 
inconvenient  as  to  be  pranicnlly  impossible,  and  in  view  of  the  vast  inter- 
ests involved  and  the  opportunities  which  the  officers  of  such  companies 
might  have  for  praciicine  frMid.  careful  provisions  are  made  for  their  or-^ 
ganization,  and  strict  limitations  imposed  upon  their  management. 

Mutual  associations  are  not  required  to  have  any  certain  amount  oC 
insurance  subscribed :  they  have  no  capital  stock ;  they  are  not  organized 
for  profit ;  tJjey  are  not  required  or  empowered  to  charge  or  collect  cash 
premiums  In  advance ;  they  have  no  surplus  or  reserve  fund ;  members  are 
not  by  law  required  to  secure  their  liability  by  deposit  notes  or  any  form 
of  contingent  liability,  tho'igli  a  form  of  security  may  doubtless  be  pro- 
vided for  by  the  constitution  and  by-laws.  Such  associations  are  of  a 
local  nature:  the  members  arc  comparatively  few  in  numbers  and  are 
likely  to  be  more  or  less  acquainted  with  the  financial  standing  of  eacU 
dther;  no  great  inconvenience  can  result  from  requiring  them  all  to  sign 
the  constitution,  and  the  statute  contemplates  specific  assessments  of 
members  from  time  to  time  to  pay  losses  as  they  occur,  and  when  the 
amoun^thereof  has  been  ascertained ;  and  the  liability  of  members  is  lim- 
ited only  bv  the  amount  of  losses.  State  ex.  rel.  v.  Fire  Association,  ^ 
Ohio  St..  555 :  State  ex.  rel.  v.  Mutual  Fire  Association,  50  Ohio  St.,  145. 
These  considerations  are  sufficient  to  show  how  essentially  and  radically 
the  whole  plan  and  scope  of  the  mutual  company  differs  from  that  of  the 
mutual  associations.  As  was  said  by  Johnson,  C.  J.,  in  the  case  first  cited, 
;he  statute  of  1877,  sees.  3686  to  361)0,  introduced  a  "new  system  of  fire 
insurance  into  this  state  before  unknown." 

*  Now.  sec.  3650,  Rev.  Stat.,  substantially  as  it  is  now,  was  a  part  of  the 
insurance  law  of  the  state  long  before  mutual  associations  were  known  to 
our  law ;  by  its  terms  it  applies  to  mutual  companies  only,  and  none  of  its 
provisions  rdating  to  deposit  notes,  contingent  liability,  reinsurance,  im- 
pairment of  capital  and  assessments,  can  apply  to  mutual  associations, 
Since  the  passage  of  the  act  of  1877  no  amendment  has  expressly  made 
the  provisions  of  sec.  3650,  Rev.  Stat.,  applicable  to  associations  organ- 
ized under  sec.  3686,  as  was  done  in  the  case  of  sec.  3654  by  the  amend- 
ment to  sec.  3690,  80  O.  L.,  197.  As  by  the  amendment  to  sec.  3  of  the 
act  of  1872,  made  in  1878.  75  O.  L.,  561,  and  subsequent  amendments,  the 
provisions  of  that  section  and  of  sec.  3634,  Rev.  Stat.,  in  the  revision, 
have  been  expressly  declared  not  to  be  applicable  to  mutual  associations, 
it  is  fan-  to  infer  that  no  other  part  of  the  act  of  1872,  or  of  the  sections  of 
the  Revised  Statutes  taken  from  that  act,  \vas  intended  to  apply  to  such 
associations,  ex'^ept  where  an  amendment  has  so  provided. 

By  an  act  passed  March  24,  1890.  87  O.  L.,  88,  provision  was  made 
whereby  mutual  associations  might  be  re-organized  tinder  certain  condi- 
tions, as  mutual  companies.  This  act  is  embodied  in  sees.  3690-1-2-3, 
Rev.  Stat.  The  first  section  provides  how  such  change  and  re-organiza- 
tion shall  be  effected.    The  second  section  provides  that  "thereafter  the 
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business  of  such  fire  insurance  association  shall  be  conducted  as  and  be 
subject  to  all  laws  goveminif  mutual  fire  insurance  companies ;"  and  the 
third  section  provides  that  "after  such  change  in  the  plan  of  insurance  bv 
snob  association,  and  the  organization  of  such  mutual  fire  insurance  com- 
pany, all  policies  thereafter  issued  shall  be  in  the  name  of  such''  com- 
pany, etc.  Th«s  is  a  plain  legislative  recognition  of  the  essential  differ- 
ence between  the  two  plans  of  insurance,  and  a  declaration,  in  effect,  mak- 
ing the  laws  pertaining  to  mutual  companies  applicable  to  mutual  asso- 
datiofiS  only  after  such  associations  have  been  reorganized  is  com- 
panies. And  if  the  general  provision  of  sec.  3650,  Rev.  Stat.,  that  ''every 
person  who  effects  insurance  in  a  mutual  company''  shall  thereby  become 
a  member,  because  applicable  to  persons  effecting  insurance  in  a  mutual 
association,  there  was  no  occasion  at  all  for  the  special  provision  in  sec. 
3690,  Rev  Stat  that  membership  in  such  association  should  be  effected' 
ly  signing  the  constitution. 

To  recaoitulate :  The  court  i?  of  opinion  that  sec.  3650,  Rev.  Stat.^ 
has  no  application  here : 

(i.)  Because  the  act  from  which  this  section  was  derived  was  passed 
long  prior  to  the  existence  of  mutual  associations ; 

(2.)    Because  the  two  phns  of  msU'-arce  Avcre  essentially  different; 

(3.)  Because  the  main  provisions  of  the  section  can  not,  in  the  very 
nature  of  things,  have  any  application  to  such  associations ; 

(4.)  Because  no  amendment  has  expressly  made  it  applicable,  as 
has  been  done  with  sec.  3654 ; 

(5.)  Because  sec.  3690  cpeci'^cally  proviJes  hc»w  a  person  shall  be- 
eome  a  member  of  suoh  an  as^ocJation  • 

(6.)  As  the  provisions  of  ?ec.  3634,  whi'^h  form  the  basis  for  the  or- 
ganization of  mutual  conpa'^ie.*,  have  been  expresOy  declared  Inapplica- 
ble to  mutual  associations,  it  would  seem  plain  that  none  of  its  allied  sec- 
tions, framed  with  special  reference  to  such  companies,  should  be  held  ap- 
plicable to  such  associations  in  the  absence  of  an  amendment  to  that  ef- 
fect: and, 

(7.)  Because  the  provisions  of  the  act  relating  to  the  changing  of  as- 
sociations into  companies,  plainly  imply  that  the  laws  pertaining  to  cora- 
l^anies  became  applicable  only  after  such  changes  are  made.  For  these 
reasons  we  think  Burket,  J.,  v^as  right  in  declaring  in  State  ex.  rel.  v.  Mu- 
tual Fire  Association,  sufira,  that  to  become  a  member  of  such  an  asso. 
ciation  "the  person  must  sign  his  name  to  the  constitution.  The  petition 
in  this  case  does  not  aver  that  the  defendants,  as  a  firm,  signed  the  consti- 
t^on,  nor  does  it  aver  in  general  terms  that  the  firm  became  a  member 
of  th?  assodation.  It  does  not  show  a  right,  therefore,  to  make  the  as- 
*«»nients  on  which  the  action  is  brought,  unless  it  sets  forth  facts  suffi- 
cient to  estop  the  defendants  from,  denying  their  liability  for  said  assess- 
ments as  against  said  receiver. 
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The  petition  aver.^  t!i;it  said  defendants,  under  their  firm  name,  held 
a  poh'cy  in  said  association  for  $2,000,  which  policv  was  in  force  from 
July  23,  1894,  to  July  23,  i8qs,  Sec.  3689,  Rev.  Stat.,  provides  as  before 
stated,  that  "in  no  instance  shall  the  power  to  insure  against  loss  by  fire 
c  r  tornadoes  be  exercised  to  other  than  members  of  the  association."^ 
This  provision  was  in  fcwce  during  the  continuance  of  said  policy.  De- 
fendants were  bound  to  know  that  such  was  the  law.  While  they  did  not 
take  the  step  necessary  to  make  the  firm  a  legal  member  of  the  associa- 
tion, by  accepting  the  policy  they  estopped  themselves,  in  equity,  from 
denying  their  liability  to  respond  to  assessments  for  the  benefit  of  credi- 
tors of  the  association.  The  association  had  no  legal  right  to  insure  this, 
firm,  until  it  signed  the  constitution.  But  it  did  issue  the  policy,  it  was- 
accepted,  the  firm  took  the  benefit  of  it,  and  with  thfe  benefit  must  go  the 
burden  of  assuming  m  equity  the  liabSities  of  a  member.  While  a  legal 
membership  was  not  affected,  an  equitable  obligation  was  created  toward 
ether  poHcy  holders  and  creditors,  and  the  petition  states  facts  sufficient 
lo^show  a  liability  on  the  part  of  the  defendants  to  pay  these  assessments. 
Trumbull  v.  Ins  Co.,  17  Ohio,  407;  Clark  v.  Thomas,  34.  Ohio  St.,  46; 
Mansfield  S:  Hadan  v.  Woocis,  Jmks  &  Co.,  1 1  Dec.  Re.,  761 ;  Morrowiti^ 
on  Corp.,  sec.  296. 

The  demurrer  is  overruled. 

West  and  Walker  and  P.  A.  Reece^  for  plaintiffs 

Hayes  and  Swaine,  for  defendants. 


COUNTY  ROADS— COMMISSIONERS— CONTRACTS. 

[Cuyahoga  Common  Pleas,  June,  1899.] 

State  ex  rel.  Panning  v.  Cuyahoga  Co.  (Com'rs)  et  al. 

1.  Work  op  Scraping  and  Roluno  is  Inci^udbd  in  Contract  por  Road. 

a  contract  for  improying  a  county  road,  where  the  specifications  furnished  Inr 
the  commissioners  for  bids,  and  upon  which  the  contract  was  awarded, 
required  the  roadway  to  **be  formed  into  a  smooth,  compact  earth  road,"' 
includes  and  requires  the  contractor  to  do  the  work  of  scraping  and  rolling. 

2.  Unlawpui,  Ai^lowancr  as  por  Extra  Work. 

An  allowance  by  the  commissioners  of  an  extra  sum  for  scraping  and  rolling 
is,  therefore,  unauthorized  and  unlawful. 

3.  Spkcipications  as  to  Excavations— Purpose  op. 

The  purpose  of  a  classification  in  specifications  for  bids  for  improying  a  county 
road,  of  the  yarious  kinds  of  excayations,  as  "  earth,"  "  hard-pan,"  "  loose 
rock  "  and  "  solid  rock,"  is  to  group  such  material,  the  expense  of  remoying 
which  would  be  about  the  same ;  so  that,  under  the  head  of  *^  earth,"  would 
be  included  those  things  which  wotdd  cost  about  the  same  as  earth  to  remoye. 
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4.  BZCAVATIONS   UNDER  THB  HEAD  OF  HaRD-PAN. 

Under  specifications  providing  that  '*  *  hard-pan '  shall  include  such  tough, 
laminated  clay  or  cemented  gravel  which,  in  the  judgment  of  the  engineer, 
requires  blasting  or  other  equally  expensive  means  for  its  removal,  only 
such  clay  should  be  classified  as  "  hard-pan/*  as  is  equally  as  expensive  to 
remove  as  cemented  gravel. 
h.  Taxpayer's  Action  lies  to  Enjoin  Unlawfui,  use  of  Pubwc  Money. 

A  taxpayer  may  interfere,  by  injunction,  where  public  officers,  such  as  county 
commissioners,  acting  in  their   official  capacity,  are  being  misled  or  are 
about  to  be  misled,  into  unlawfully  paying  out  public  money. 
^  Also  Unlawful  Expenditures  where  Engineer  has  been  Misled. 

The  fact  that  county  commissioners  have  employed  an  engineer,  and  have 
clothed  him  with  all  the  power  possible,  does  not  prevent  such  interference, 
if  it  appears  that  such  engineer  has  made  a  gross  mistake,  or  has  been  mis- 
led, so  tar  that  he  makes  an  estimate  that  is  grossly  unjust  to  the  county. 

7.  Expenditure  of  more  than  one  Thousand  Dollars— Bid  Required. 

County  commissioners  have  no  authority,  in  the  improvement  ol  a  county 
road,  to  make  a  contract  for  masonry,  involving  an  expenditure  of  more  than 
one  thousand  dollars,  without  first  advertising  for  bids. 

8.  But  THEr  Expenditure  must  be  Under  a  Single  Contract. 

But  in  order  to  bring  such  matter  within  the  statute  it  must  appear  that  the 
money  was  expended  under  a  single  contract ;  the  fart  that  it  was  for  separate 
jobs,  which,  in  the  aggregate,  exceeded  one  thousand  dollars,  would  not  con- 
stitute a  violation  of  the  law. 

Mandamus. 

DiSSETTE,  J. 

Waivinjc  the  reading  of  all  of  the  formal  matters  in  this  petition, 
the  relator  brings  this  suit  as  a  taxpayer  of  this  county,  asking  that 
the  defendants  be  enjoined  from  the  payment  of  a  certain  estimate, 
made  to  Miller,  a  contractor,  and  also  a  sum  claimed  by  Engineer 
Baker,  for  services  on  what  is  known  as  the  **Brecksvilleroad;"  and, 
after  alleging  that  he  had  requested  both  the  county  solicitor  and  the 
county  prosecutor  to  institute  the  present  action,  and  they  had  refused, 
thereby  conJf)elling  the  relator  to  bring  the  suit  himself,  he  says:  That 
in  1896  the  county  commissioners  instructed  the  county  surveyor  to  pre- 
pare specifications  for  the  improvement  of  the  road  known  as  the^Brecks- 
ville  road,"  and  that  the  county  surveyor  did  prepare  specifications,  and 
reported  the  same  to  the  county  commissioners,  on  September  12,  of  that 
year;  that  the  specifications  contained  a  survey,  profile  and  plans  and 
an  estimate  for  said  work ;  that  afterwards  another  estimate  was  prepared, 
and  he  gives  the  figures  of  each  estimate;  and  he  says  that  on  the  last 
estimate,  which  did  not  dififer  materially  from  the  first,  bids  were 
received,  but  rejected,  and  in  August,  1897,  the  said  county  surveyor 
made  a  fresh  estimate,  which  differed  very  materially  from  either  of  the 
former,  in  that  it  increased  the  amount  of  the  earth  excavation  by 
about  40,000  to  45,000  yards,  and  decreased  the  hard-pan  excavation  by 
11,000  cubic  yards,  and  the  loose  rock  by  20,000  to  21,000  cubic  yards, 
and  the  solid  rock  by  8,000  cubic  yards.  The  relator,  in  complaining 
of  the  great  disparity  between  these  various  specifications  of  the 
engineer,  says,  in  substance,  that  bj*^  using  the  common  methods  of 
•examination,   well  known  to  engineers,  the  amount  of  the  respective 
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kinds  of  excavation  could  have  been  ascertained  with  very  great  certainty, 
and  that  the  contract  could  have  been  let  intelligently,  and  that  Baker, 
the  engineer,  by  neglecting  to  use  those  means,  which  he  had  been 
instructed  to  use,  in  his  last  specification,  upon  which  the  bids  were 
received  for  the  improvement,  grossly  overstated  the  lower  priced  kinds 
of  excavation  and  understated  the  higher  priced  kinds,  and  that,  by 
reason  of  this,  afforded  an  opportunity  for  bidders  to  bid  much  below  a 
reasonable  price  on  the  lower  priced  work  and  much  above  a  reasonable 
price  on  the  higher  priced  work,  so  that  the  one  who  was  actually  the 
highest  bidder,  by  adopting  this  method,  would  seem  to  be  the  lowest;, 
and,  by  means  of  a  favorable  classification  of  the  excavation,  the  cost  of 
the  improvement  would  be  made  to  far  exceed  the  estimated  cost,  and 
the  contractor  would  really  be  among  the  highest  bidders.  And,  after 
reciting  the  fact  that  the  commissioners  entered  into  a  contract  with  one 
James  M.  Miller,  on  September  4,  1896,  on  a  bid  made  by  one  John  L. 
Farley,  and  that  that  contract  provided  that  the  contractor  should  receive 
five  cents  for  each  cubic  yard  of  earth  excavation,  and  sixty  cents  for 
each  cubic  yard  of  hard-pan,  twenty-five  cents  for  loose  rock  and  $1.25 
for  solid  rock,  the  plaintiff  alleges  that  if  the  classification  made  in  the 
last  preliminary  estimate  furnished  by  the  engineer,  and  which  was  the 
basis  upon  which  it  was  determined  who  was  the  lowest  bidder,  had 
been  correct,  the  cost  of  the  improvement  would  have  been  only  $14,900. 
This,  I  understand,  to  be  exclusive  of  the  cost  for  services  of  the 
engineer. 

The  burden  of  the  plaintiff's  complaint  is,  without  going  into  the 
detail,  which  is  set  out  fully  and  more  particularly  in  the  petition,  that 
the  entire  cost  of  ttiis  improvement,  exclusive  of  engineer  s  services,, 
amounts  to  $66,436.64.  • 

In  addition  to  that,  the  preliminary  estimate  made  by  engineer  for 
engineering  services  was  only  $1,950;  but  that  the  engineer  has  now 
presented  a  claim  for  $5,382  for  engineering,  and  $1,191  for  inspectors. 

He  alleges  that  said  Miller  has  been  already  grossly  oi^erpaid,  under 
his  contract.  That  the  statements  of  the  amounts  and  kinds  of  excava- 
tion made  by  the  contractor,  as  contained  in  the  various  estimates,  are 
grossly  inaccurate;  and  that  the  county  commissioners'  attention  was 
called  to  the  facts  at  the  time  of  filing  the  tenth  estimate,  and  they  were 
notified  of  the  fact  that  the  estimates  of  the  amounts  of  the  various 
kinds  of  excavation  were  grossly  incorrect,  and  were  such  that  Miller  had 
already  been  grossly  overpaid,  and  that  nothing  was  due  him,  under  said 
contract,  by  reason  of  the  work  already  done;  but  that  the  commissioners 
went  on  and  paid  said  tenth  estimate  and  that  the  engineer  afterwards 
filed  an  eleventh  estimate,  and  that  under  this  estimate  the  said  con- 
tractor Miller  now  demands  the  sum  of  $8,226.84.  That,  in  short,  the 
county  commissioners  have  allowed  this  estimate  and  have  ordered  the 
county  auditor  to  draw  his  warrant  upon  the  county  treasurer  for  the 
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payment  thereof;  and  that  the  auditor  will  draw  his  warrant  upon  the 
county  treasurer  and  the  county  treasurer  will  pay  the  same,  unless 
restrained  by  the  order  of  this  court.  They  say  that  for  the  several 
good  and  sufficient  reasons  hereafter  mentioned,  this  court  should 
grant  an  order  restraining  the  payment  of  this  money : 

First — The  relator  claims  that  the  law,  under  which  this  improve- 
ment was  made,  is  unconstitutional,  and,  therefore,  that  the  commis- 
sioners had  no  power  or  authority  to  enter  into  this  contract. 

Second — ^That  this  estimate  contains,  and  is  made  up  in  part,  of 
items  for  work  which  were  contracted  for  by  the  county  commissioners 
contrary  to  law. 

Third — Because  one  item  charged  in  this  estimate,  for  rolling  and 
scraping  the  roadbed,  is  not  a  proper  charge,  being  included  in  the  gen- 
eral contract. 

Fourth— Because  the  contractor  has  already  b^n  grossly  overpaid. 

Now,  with  reference  to  the  first  reason  urged  by  the  relator,  to-wit, 
that  the  law  under  which  this  improvement  was  made  is  unconstitu- 
tional— I  do  not  find  it  necessary  to  pass  upon  this  question. 

I  regard  the  law  itself  as  one  of  the  most  valuable  and  most  import- 
ant pieces  of  legislation  that  has  been  passed  relating  to  county  affairs 
in  the  last  quarter  of  a  century,  its  purpose  being  to  improve  all  the  high- 
ways leading  irom  the  city  to  the  limits  of  the  county,  and  it  was  drawn 
pursuant  to  the  request  of  representatives  from  each  township,  at  a 
meeting  called  for  that  purpose.  Several  of  the  leading  highways  have 
been  constructed  at  the  cost  of  the  general  taxpayers;  and  it  would  work 
an  injustice  now,  to  those  who  have  paid  their  proper  share  of  the 
expense  of  building  these  roads  and  have  derived  no  benefit  therefrom, 
but  are  expecting  the  board  of  county  commissioners,  in  course  of  time, 
to  improve  the  high \¥ ays  in  which  they  are  particularly  interested.  It 
would  work  injustice  to  those  taxpayers.  Beside,  I  have  some  doubts, 
or  I  might  say,  a  faint  hope  that  the  Supreme  Court  would  so  modify 
its  opinion,  if  it  were  necessary,  as  to  sustain  this  law. 

The  second  reason  why  it  is  claimed  that  this  estimate  should  not 
be  paid  is  that  it  contains  items  contracted  for  by  the  county  commis- 
sioners, without  any  authority  of  law. 

Two  particular  items  are  mentioned*  as  being  contained  in  this  last 
estimate;  the  one  is  for  $2,912,  for  masonry.  If  the  contract  for  this 
item  was  let  by  the  county  commissioners  at  one  time,  they  certainly 
had  no  authority,  either  under  the  general  law  governing  the  letting  of 
contracts  by  them  or  under  this  road  law,  to  let  such  contract,  without 
first  advertising  for  bids  for  the  same. 

There  may  be  some  question  as  to  whether  the  commissioners  vio- 
lated the  law  in  this  respect.  This  masonry  may  have  consisted  of 
separate  jobs,  which,  in  the  aggregate  make  the  amount,  while  no  one 
job  would  amount  to  more  than  a  thousand  dollars.     But  as  to  the  sec- 
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ond  item  being  of  the  amount  of  $1,300,  ior  scraping  and  rolling  sail 
**Brecksville  road,"  there  does  not  seem  to  be  any  sufficient  explanation. 
There  is  no  showing  that  the  bids  for  this  work  were  invited  by  the' 
commissioners,  as  required  by  law,  and  that  a  contract  was  entered  int^ 
with  the  lowest  bidder;  but  the  contract  seems  to  have  been  given  to 
Contractor  Miller  without  any  competition.  But  there  is  a  more  serious 
objection  to  the  payment  ot  this  amount  than  the  fact  that  competition 
was  not  invited  by  the  commissioners. 

The  original  specifications,  furnished  as  information  for  bidders, 
and  upon  which  the  contract  for  the  entire  job  was  let,  required  **that 
the  roadway  will  be  formed  into  a  smooth,  compact  earth  road,"  so  that 
it  would  seem  that  a  fair  interpretation  of  the  contract  and  a  compliance 
with  its  terms  would  require  that  this  work  of  scraping  and  rolling  be 
performed  by  the  contractor,  under  his  general  contract,  so  as  to  leave 
the  roadbed  in  a  smooth,  compact  condition.  Certainly  if  that  is  true, 
this  item  of  $1,300  is  unlawful.  And  in  this  second  I  have  embraced  the 
third  item  or  reason. 

Coming  to  the  consideration  of  the  fourth  general  reason  given  by 
the  relator  why  the  payment  of  this  estimate  should  be  enjoined,  to- wit, 
that  the  contractor  has  already  been  grossly  over-paid.  Arid,  consider- 
ing that,  I  desire,  first,  to  say  that  the  court  does  not  intend  to  reflect  at 
all  upon  the  honesty  of  the  board  of  county  commissioners  or  the 
engineer  in  charge  of  the  work. 

It  may  be  and  doubtless  is  true  that  the  commissioners  of  the  county 
were  almost  entirely  dependent  upon  the  engineer  in  charge  of  this  work, 
and  that  the  engineer  himself,  of  necessity,  was  to  some  extent  depend- 
ent upon  those  employed  by  him,  in  making  up  the  estimates  as  the 
work  progressed.  But,  for  the  purposes  of  this  hearing,  I  think  that  it 
appears  clearly  from  the  evidence  that  there  has  been  a  gross  luisuiider- 
standing  of  the  meaning  and  intention  of  the  specifications  contained  in 
this  contract. 

Under  the  specifications  of  '*hard-pan"  and  what  it  should  include, 
I  think,  may  be  found  the  secret  of  the  surprising  cost  of  this  improve- 
ment. And  I  think  not  only  the  testimony  of  the  various  engineerst 
but  the  reading  of  the  specification  itself,  should  satisfy  the  court  that 
the  interpretation  given  to  that  specification  by  the  engineer  of  this 
improvement,  and  by  his  counsel  in  the  trial  of  this  case,  is  incorrect. 

Under  subdivision  5,  of  the  specification  of  this  contract,  is  found 
the  following: 

**Excavation  shall  be  made  and  estimated  by  the  cubic  yard,  under 
the  following  heads,  namely,  earth,  hard-pan,  loose  rock,  and  solid  rock. 
Earth  shall  include  clay,  sand,  gravel,  loam,  decomposed  rock,  and 
shale,  stones  and  boulders  containing  less  than  one  cubic  foot,  and  all 
other  matters  of  an  earthy  nature,  however  compact,  excepting  only 
hard-pan  as  described  below. 
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'*Hard*pan  shall  include  tough,  laminated  day  or  cemented  gravel 
which,  in  the  judgment  of  the  engineer,  requires  blasting  or  other 
equally  expensive  means  for  its  removal.'* 

I  have  read  the  definition  of  the  two  first  subdivisions,  of  what 
should  be  included  under  the  term  "earth;*'  also  what  should  be 
indnded  under  the  term  *' hard-pan." 

Following  those  definitions  are  the  definitions  of  what  shall  be 
indaded  in  "loose  rock"  and  what  shall  be  included  under  the  head 
"solid  rock."  i 

I  think  it  will  not  be  questioned  that  the  purpose  of  these  various 
sabdivisions  was  to  group,  under  each  subdivision,  such  material  as 
would  cost  about  the  same  for  their  removal.  So  that  under  the  head 
of  *'earth'*  would  be  included  those  things  which  would  cost  about  th^ 
some  as  earth.  Under  the  head  ''hard-pan'*  should  be  included  such: 
tnaterials  as  would  cost  about  the  same  for  their  removal. 

One  of  the  controversies  in  this  case  is  as  to  the  meaning  of  thi^ 
''hard-pan"  specification.  It  has  been  contended  on  the  one  hand,  that 
''hard-pan"  shall  include  tough,  laminated  clay,  without  any  qualifica-^ 
tion;  that  it  was  meant,  wherever  there  was  clay  that  might  be  denomi- 
aated  as  tough,  laminated  clay.  That  was  included  under  the  term 
"hard-pan**  and  that  nothing  in  that  specification,  after  the  word  *  *clay, "' 
was  intended  to  modify  "tough,  laminated  clay"  or  throw  any  light 
upon  the  character  of  that  material.  So  that,  wherever  the  engineer 
found  that  kind  of  clay,  by  right  and  reason  of  the  specifications  he 
should  include  it  under  the  specification  "hard-pan.'*  f 

It  is  contended,  on  the  other  side,  that  the  whole  specification; 
altogether,  explains  .what  was  meant  by  "tough,  laminated  day'*  and 
what  kind  of  tough,  laminated  clay  was  to  be  included  under  the  head  of 
"hard-pan."  That  the  specification  should  be  read  altogether:  "Hard- 
pan  shall  include  tough,  laminated  clay  or  a  cemented  gravel  such  as,  in 
the  judgment  of  the  engineer,  requires  blasting  or  other  equally  expensive 
means  for  its  removal.** 

And  the  contention  on  the  part  of  the  relator  is  that  only  such 
tough,  laminated  clay  was  to  be  included  under  the  term  "hard-pan"  as 
was  equally  expensive  in  the  means  for  its  removal  as  cemented  gravel; 
which,  in  the  judgment  of  the  engineer,  requires  blasting;  that  is  to 
say,  that  only  such  clay  should  be  classified  as  * 'hard-pan,'*  that  was  as 
expensive  to  remove  as  cemented  gravel  which  requires  blasting. 

Now,  I  confess  that  I  can  not  read  this  specification  any  other  way^' 
and  satisfy  myself  that  I  am  reading  it  correctly.  For  the  specification 
preceding  it  included  "clay,"  and  not  only  ordinary  clay,  but  clay,\ 
however  compact.  So  that  there  was,  in  the  mind  of  whoever  drew  thift 
specification,  a  difference  between  "clay"  however  compact,  and  "tough,. 
fauBinated  clay,"  and  that  was  measured  by  the  expensiveness  of  its. 
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iemoval.     It  mast  be  of  sufficient  difference  to  put  It  in  another  spteifi- 
cation,  along  with  cemented  gravel  which  required  blasting. 

It  can  be  readily  seen  that  where  a  contract  was  entered  into,  like 
the  one  we  are  considering,  in  which  the  county  was  to  pay  but  five  cents 
a  cubic  yard  for  the  removal  of  earth,  and  sixty  cents  a  cubic  yard  for 
the  removal  of  material  included  under  the  head  "hard-pan''  that  the 
more  of  clay  which  should  be  included  under  the  head  of  '*earth''  that 
tfiay  be  included  under  the  h<ead  "hard-pan,"  the  better  for  the  con* 
tractor;  for  the  price  paid  for  every  yard  of  the  latter  is  equal  tb  thfe 
price  paid  for  twelve  yards  of  the  former. 

But  it  is  said  that  the  engineer  was  made  the  sole  judge  and  arbiter 
df  all  questions  that  arise  under  this  contract,  and  that  if  the  county 
commissioners  approved  of  the  estimate  of  the  engineer,  there  is  niy 
appeal  therefrom. 

I  think  it  is  not  good  law  to  say  that  where  men  occup>  ing  sud^ 
positions  as  the  county  commissioners  do,  acting  in  a  representative 
capacity  for  the  taxpayers,  if  they  are  misled  or  about  to  be  misled,  and' 
to  unlawfully  pay  out  the  money  of  the  taxpayers,  that  the  hands  of  the 
taxpayers  are  tied  and  they  can  not  be  heard  to  complain.  I  think  it 
iBf  also,  not  good  law  to  say,  that  because  the  commissioners  of  the 
ck)unty  have  employed  an  engineer  and  clothed  that  engineer 
«dth  all  the  power  possible  for  them  to  confer  upon  him,  and 
made  him  the  arbiter  of  all  questions  that  they  have  the  right  to  make 
him  the  arbiter  of,  that  if  he  makes  a  gross  mistake,  or  is  misled  so  far 
that  he  makes  an  estimate  that  is  grossly  unjust  to  the  county  and  a 
wrong  to  the  taxpayers  thereof,  that  there  is  no  remedy  for  the  taxpayer, 
ixkd  that  the  contractor  who  has  obtained  such  an  estimate,  although  he 
is  not  justly  entitled  to  the  same,  is  entitled  to  its  payment. 

'  Supposing,  for  instance,  that  the  mistake  in  this  estimate  and  in 
all  the  estimates  had  been  so  gross  that,  instead  of  paying  for  earth 
excavation  at  all,  the  engineer  had  allowed  the  contractor  for  ''hard- 
pan,"— supposing  that  he  had  allowed  for  *'solid  rock"  when  he  should 
have  only  allowed  for  earth,  and  that  that  fact  was  so  apparent  and  so 
glaring  that  there  was  no  question  at  all,  would  it  be  said  that  because 
the  engineer  had  made  the  estimate^and  the  commissioners  had  allowed 
the  same,  that  the  taxpayer's  hands  were  tied  and  he  could  not  enjoin  th 
payment  or  be  heard  to  complain?  There  are  other  objections  that  have 
been  raised  to  the  payment  of  this  estimate,  and  given  as  reasons  for  the 
allowance  of  an  injunction  in  this  case,  which  have  more  or  less  force, 
hut  which  the  court  has  not  taken  the  time  to  carefully  examine  or 
consider:  to- wit,  the  allegation*  that  there  was  no  certificate  from  the 
county  auditor  or  any  clerk  of  the  board  of  county  commissioners  to  the 
effect  that  there  was  money  in  the  treasury  sufficient  for  the  purposes 
cf  this  contract,  and  that,  consequently,  the  entering  into  this  contract 
was  illegal  at  its  inception. 


Digitized  by 


Google 


SUPERIOR  AND  COIUION  FLBAS  COURT& 
State  ex  reL  PsDiiitig  v.  Cnyi^oga  Co. 


I  only  notice  this  far  enough  to  say  that  one  of  the  provisions  of  this 
road  law  was  that  an  engineer  should  be  employed  to  make  preliminary 
ipecifications  and  estimates  of  the  cost  of  the  improvement,  and  that 
one  of  the  purposes  and  designs  of  that  provision^  when  the  law  was  pre- 
pared,  was  to  inform  the  county  commissioners  as  to  the  probable  cost 
of  the  proposed  improvement,  so  that  they  might  be  able  to  determine 
whether  they  had  the  money  in  the  treasury  sufficient  for  the  work  or 
whether  necessary  steps  had  been  taken  to  procure  the  same. 

The  design  of  the  preliminagr  specifications  was  not  principally  to 
give  bidders  information  as  to  the  extent  of  the  proposed  improvement* 
though  it  furnished  this  information;  but  one  of  the  principal  ptuposes 
was  to  infotm  the  county  commissioners  as  to  the  probable  cost  of  the 
proposed  improvement. 

The  court  is  tempted  herie  to  say,  in  conclusion,  that  the  facts,  as 
presented  here  by  this  case,  illustrate  very  forcibly  the  evils  of  the 
system  of  bidding  under  which  this  contract  was  let. 

There  does  not  seem  to  be  any  good  reason,  if  a  road  is  to  be  improved 
by  the  county  commissioners,  why  they  should  not  require  plans  and 
iq^ecifications  to  be  thoroughly  made,  and  the  manner  of  making  that 
improvement  fully  and  completely  determined,  and  then  accept  bids  for 
the*  construction  of  that  improvement  according  to  the  plans  and  specifi- 
cations; in  other  words,  accept  bids  for  the  complete  job,  what  is  known 
«8**aflat  bid.**  It  certainly  would  close  the  door  for  all  the  difficulties 
that  seem  to  have  arisen  in  this  case  and  swelled  the  cost  of  the  improvci- 
Isent. 

This  is  only  an  application  for  a  temporary  injunction,  and,  to  some 
tetent,  no  answer  has  been  filed  by  the  commissioners,  and  the  hearing 
has  been  upon  affidavits  only. 

When  the  issues  are  made  up  and  witnesses  are  brought  upon  the 
tend  in  the  trial  of  the  case,  it  may  present  a  very  different  phase  to  the 
(Onrt,  but  the  relator  has  made  out  a  case  for  a  temporary  injunction^ 
to  the  satisfaction  of  this  court,  and  the  same  will  be  allowed. 
IVkite^  Johnson  and  McCasiin,  attorneys  for  plaintiff. 
W.  C.  Ong  and  Alex.  Haddeft,  attorneys  for  defendant. 
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TRADEMARKS. 

[Superior  Coa/t  of  Cincinnati,  General  Term,  May  1897.  ]     • 
Smith,  Hunt  and  Jackson,  JJ. 
BURKHARDT  ET  AL.  V.  A.  E.  BURKHARDT  FUR  AND  HAT  Co. 
1.  KVhB  AS  TO  SaI«B  op  TrADB  MaRKS. 

If  one  has  made  of  his  own  name  a  trade  mark  and  then  transfer  his  business 
to  another,  in  which  his  name  has  been  so  used,  the  right  to  continue  such 
use  of  the  name  follows  the  business. » 

8.  Rui,B  Appubd. 

Where  a  firm  engaged  in  the  business  of  selling  hats,  sold  its  business,  includ- 
ing the  good  will  and  the  right  to  a  trade  mark  having  in  it  the  name  of  a 
member  of  the  firm»  to  a  corpK>ration,  which  was  subsequently  placed  in  tlie 
hands  of  receiver,  and  its  business  and  good  will  sold  as  a  going  conceni« 
the  trademark,  and  the  use  of  the  name  a»  part  of  it,  passes  to  the  purchaser 
at  judicial  sale. 

Smith,  J. 

This  case  has  been  reserved  to  general  term  upon  a  bill  of  evidence, 
And  raises  the  question  whether  plaintiffs  are  entitled  to  the  use  of  a  cer- 
tain  trade  mark  in  carrying  on  the  hat  and  cap  business  in  which  they 
are  now  engaged. 

The  material  facts  in  the  case  are  as  follows :  For  several  .years 
prior  to  March  12.  1892,  A.  E.  Burkhardt  carried  on  the  hat  and  fttr 
business  in  this  city  under  the  name  of  A.  E.  Burkhardt  &  Co.  He  was 
not  a  manufacturer,  but  purchased  his  hats  from  different  firms  in  New 
York  and  other  eastern  places.  While  engaged  in  said  business  he 
owned  and  used  a  trade  mark  upon  his  hats,  caps  and  furs,  for  the  pur- 
pose of  designating  and  distinguishing  such  articles  as  having  come 
from  his  establishment. 

The  trademark  consisted  of  the  figure  of  a  lion  resting  upon  a  plat- 
form, with  the  word  **  Burkhardt"  in  large  letters  upon  the  side  of  the 
platform,  the  words  **Arbiter  of  Fashions"  above  the  figure  of  the  lion, 
and  beneath  the  platform  the  words  **Trade  Mark — Cincinnati.  Copy- 
righted." 

On  or  about  March  3. 1892,  A.  E.  Burkhardt,  together  with  certain 
other  persons,  incorporated  under  the  laws  of  Ohio  the  A.  K.  Burkhardt 
Company ;  and  thereafter,  on  or  about  March  12,  1892,  by  an  agreement 
in  writing,  entered  upon  the  minutes  of  said  corporation  and  signed  and 
subscribed  by  said  A.  E.  Burkhardt.  and  duly  authorized  by  and  exe- 
cuted on  behalf  of  said  corporation,  its  stockholders  and  directors,  said 
A.  E.  Burkhardt  sold  to  the  said  A.  E.  Burkhardt  Company,  for  the  sum 
of  three  hundred  and  ninety-nine  thousand  dollars  the  business  of  said 
A.  E.  Burkhardt  &  Co.  The  property  conveyed  was  more  particularly 
described  as: 

*'The  assets  of  the  business  heretofore  carried  on  by  said  Burkhardt 
under  the  name  of  A.  E.  Burkhardt  &  Co.  as  per  schedule  thereof  sub- 
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fliitted  to  the  meeting  by  Mr.  Krais  on  behalf  of  Mr.  Burkhardt.  includ. 
mg  stock,  furniture  and  fixtures,  cash,  accounts  receivable,  good  will, 
etc,  said  schedule  being  the  inventory  of  said  business  taken  March  1 
1892.*' 

In  consideration  of  the  transfer  of  said  property  A.  E.  Burkhardt 
received  3,990  shares  of  stock  subscribed  for  by  him  as  paid  up  in  full, 
lie  at  once  became  a  member  of  the  corporation  and  its  president  and 
remained  in  such  official  position  and  in  the  active  management  of  the 
business  until  December  9,  1895,  when  the  corporation  went  into  the 
bands  of  Louis  Kramer  as  receiver. 

The  corporation,  in  opening  its  books  of  account  for  the  beginning 
of  its  business  as  the  successor  of  A.  E.  Burkhardt  &  Co.,  entered  upon 
tbe  second  page  of  the  journal  among  other  entries  relating  to  and 
describing  the  property  acquired  by  said  corporation  from  A.  E.  Burk- 
bardt  the  following :  **Sundries  to  good  will  and  use  of  name,  being 
▼alue  transferred  in  payment  of  subscription  of  A.  E.  Burkhardt  $100,-' 
OOO.OO;"  and  said  entry  was  then  posted  into  the  ledger  of  the  company 
corresponding  with  the  journal,  on  page  5  thereof,  in  the  account  en- 
riUed,  "Good  will,  etc."  as  follows  :     ''To  J.  2  $100,000.00.*' 

During  the  periods  that  the  corporation  and  the  receiver  carried  on 
the  business  of  the  corporation,  the  said  trade  mark  was  used  and  affixed 
to  the  hats  and  caps  manufactured  for  and  sold  by  the  A.  E.  Burkhardt 
Company,  in  the  same  manner  as  during  the  continuance  of  the  busi- 
ness carried  on  by  A.  E.  Burkhardt  4is  A.  E  Burkhardt  &  Co. 

The  said  hat  and  cap  business,  together  with  the  business  of  selling 
at  retail  men's  furnishing  goods,  which  was  one  part  or  branch  of  the 
entire  business  of  the  A.  E.  Burkhardt  Company,  as  it  had  been  part  or 
branch  of  the  business  of  A.  E.  Burkhardt,  was  located  in  the  store,  7ft 
West  Fourth  street,  in  the  city  of  Cincinnati ;  while  another  branch  of 
the  business,  devoted  in  the  main,  although  not  entirely,  to  the  sale  of 
foTs,  was  located  on  Race  street  in  said  city. 

On  or  about  December  9,  1895,  the  common  pleas  court,  in  a  pro. 
ceedmg  begun  against  the  A.  E.  Burkhardt  Company,  appointed  Louis 
Kramer  receiver  of  the  same,  and  on  July  8,  1896,  it  was  ordered  by  the 
court  that  the  receiver  should  sell  at  public  auction  : 

"All  the  property  and  assets  of  the  A.  E.  Burkhardt  Co.  contained 
in  said  store  No.  76  West  Fourth  street,  Cincinnati,  Ohio,  and  belonging 
tnd  appertaining  thereto,  and  consisting  of  all  the  merchandise,  com- 
prising hats,  caps  and  furnishing  goods.  Also  all  the  fixtures,  counters, 
sbow  cases,  furniture,  tools  and  implements,  together  with  all  other 
pn^>erty  contained  in  said  store  or  appertaining  to  said  business  in  the 
possession  of  said  receiver  and  belonging  to  the  said  A.  E.  Burkhardt 
Co.,  including  also  a  delivery  wagon,  and  including  also  the  lease  of  said 
premises  held  by  the  A.  E.  Burkhardt  Co.,  and  including  also  the  good 
will  of  said  business,  .but  excepting,  however,  the  book  accounts  be- 
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longing  to  said  business ;  all  of  said  property  shall  be  sold  in  bulk  as  a» 
entirety,  and  shall  be  offered  for  sale,  as  a  going  concern,  at  public  auc- 
tion, for  cash,  on  Saturday,  July  18, 1896.  at  10  o'clock  a.  m.;  and  all  of 
said  property  shall  be  sold  without  reserve  or  limit  to  the  highest 
bidder/' 

Thereupon  in  pursuance  of  said  order,  the  receiver,  after  proper 
Advertisement,  July  18.  1896,  sold  to  Emma  A.  Burkhardt,  one  of  the 
plaintiffs  above  named,  ior  the  sum  of  seventy-five  hundred  dollars  caahi 
all  and  singular,  as  an  entirety,  the  property  described  in  said  notico 
and  advertisement  of  sale,  including  all  the  merchandise  and  fixtures  in 
said  store,  together  with  the  lease  of  said  premises  and  good  will  of  the 
business  of  said  hat  store  as  a  going  concern. 

Subsequently  Emma  A.  Burkhardt,  together  with  her  two  sons» 
Andreas  and  Cornelius,  formed  a  partnership  under  the  firm  name  of 
Burkhardt  Bros.  &  Co.,  for  the  purpose  of  carrying  on  the  hat  and  cap 
business,  and  the  said  Emma  A.  Burkhardt  transferred  to  said  firm  all 
the  interest  purchased  by  her  from  Louis  Kramer,  receiver. 

In  carrying  on  this  business,  said  firm  affixed  the  trade  mark  con- 
sisting of  the  design  and  figure  heretofore  described  with  the  name 
"Burkhardt**  thereon,  to  the  hats  and  caps  sold  by  it. 

The  defendant.  A.  E.  Burkhardt,  has  on  the  next  square  also  entered 
into  the  business  of  selling  hats  and  caps,  with  a  corporation  known  a^ 
The  A.  E.  Burkhardt  Pur  and  Hat  Co..  and  using  as  a  trade  mark  for 
his  goods  one  which  resembles  so  irlosely  the  one  used  by  the  old  cor- 
poration, and  now  used  by  plaintiffs,  that  for  all  practical  purposes  it 
may  be  said  to  be  the  same  trade  mark. 

The  plaintiffs  coutend  that  the  right  to  use  this  trade  mark  passed 
to  Emma  A.  Burkhardt  by  her  purchase  from  Louis  Kramer,  receiver, 
and  subsequently  to  plaintiffs  by  a  transfer  to  them  of  the  same  by  said 
Bmma  A.  Burkhardt ;  and  therefore  seek  to  enjoin  the  defendant  from 
the  use  of  said  trade  mark. 

The  defendant  contends : 

First — ^That  A.  E.  Burkhardt  is  individually  the  owner  of  this  trade 
mark,  for  the  reason  that  it  was  created  and  established  by  him  while 
engaged  in  business  for  himself  as  A.  E.  Burkhardt  &  Co.;  that  he  never 
parted  with  the  same ;  and  that  the  defendant  corporation,  of  which  he 
is  a  member,  is  entitled  to  use  the  same  with  his  consent. 

Second — That  even  if  he  did  transfer  the  trade  mark  to  the  corpor- 
ation known  as  the  A.  B.  Burkhardt  Company,  nevertheless  it  belongs 
to  said  corporation  and  did  not  pass  to  Emma  A.  Burkhardt  at  the 
receiver's  sale,  and  subsequently  to  Burkhardt  Bros.  Co.,  and  that  the 
latter  firm,  therefore,  have  no  right  to  use  the  same,  and  no  right  there- 
fore to  ask  a  court  of  equity  to  grant  an  injunction  to  protect  them  in 
its  use. 

Is  A.  E.  Burkhardt  still  the  owner  of  said  trade  mark  ? 
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The  evidence  in  this  case  is  undisputed,  that  iu  transferring  his 
tntetest  to  the  A.  B.  Burkhardt  Company,  A.  E.  Burkhardt  transferred 
lo  them  all  of  the  assets  of  A.  E.  Burkhardt  and  Company  including  the 
good  will.  There  is  not  the  slightest  evidence  to  raise  a  doubt  that  ht 
imtended  to  withhold  from  the  operation  of  said  transfer  any  property  or 
right  of  property  which  the  firm  of  A.  £.  Burkhardt  &  Co.  owned 
And  that  the  intention  of  the  parties  was  also  to  include  this  trade  mark 
in  the  transfer  receives  additional  confirmation  from  the  fact  that  it  was. 
used  during  all  of  the  time  the  corporation  was  engaged  in  business 
daring  which  time  A.  £.  Burkhardt  was  a  director  and  the  president  of 
the  corporation  and  from  the  further  fact  that  the  books  of  the  corpora^ 
tion  recite  that  the  $100,000.00  paid  for  the  good  will  also  induded  the 
use  of  the  name. 

But  in  the  absence  of  any  confirmatory  evidence  just  suggested,  as 
to  the  intention  of  the  parties  that  the  trade  mark  should  pass  by  the 
transfer,  the  law  is  well  settled  that,  ''The  sale  of  a  business  is  a  sale  of 
the  good  will ;  but  it  is  not  necessary  that  the  term  "good  will"  be  sp*^ 
cifically  mentioned.  In  such|  sale  the  title  to  trade  marks  passes; 
whether  they  be  specifically  mentioned  or  not." 

Brown  on  Trade  Marks,  2  Bd.,  sec.  57,  page  61 :  "and  that  included 
in  and  making  up  the  good  will  and  passing  with  it  upon  a  sale  of  thm 
business  is  the  business  name  or  trade  mark  or  trade  names  of  the  busi- 
l"  VoL  10  Harvard  Law  Review,  Jan.,  1897,  P.  280. 
In  support  of  the  proposition  that  the  trade  marks  of  a  business 
with  the  good  will  we  refer  also  to  the  following  authorities : 
Shipwright  V.  Clemens,  19  Weekly  Rep.,  599 ;  Hudson  v.  Osbpme, 
WL.J.  R. (U.S.), 79;  Menendez  v.  Holt,  128  U.  S.  522 ;  Atlantic  v.  Rob* 
inson,  20  Fed.  Rep.,  217,  218,  219 ;  Mugan  v.  Rogers,  26  Patent  Off! 
©az..  1118;  Walton  v.  Crowley,  2  Blatch  (Cir.  Ct.),  410;  Mence  v. 
Hoopes,  111  N.  Y.,  415 ;  Am.  &  Eng.  Enc.  of  Law,  894 ;  Cox  Manual  of 
Trade  Mark  cases,  2  Ed.,  p.  300,  866  and  199. 

The  remaining  question  is,  did  the  trade  mark  by  the  judicial  sale 
Vy  Louis  Kramer,  receiver,  pass  from  the  corporation  to  Emma  A.  Burk-* 
bardt? 

If  the  sale  had  been  a  private  sale,  and  the  name  ''Burkhardt'* 
were  not  upon  the  trade  mark,  in  view  of  the  sweeping  language  of  the 
order  there  could  be  no  question  that  the  trade  mark  with  the  name  on 
H  did  pass  at  the  judicial  sale.  For  the  order  to  the  receiver  was  to  sell 
"as  an  entirety,"  and  *'as  a  going  concern'*  "all  the  property  and  assets, 
contained  in  said  store,  and  consisting  of  all  the  merchandise,  also  all 
tke  fixtures,  together  with  all  other  property  in  said  store  or  appertain- 
ing to  said  business  in  the  possession  of  said  receiver,  and  including 
also  the  lease,  and  including  atso  the  good  will  of  said  business." 
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.  As  a  bill  of  sale  containing  this  language  would  unquestionably 
carry  the  trade  marks  of  a  concern,  why  should  the  fact  that  the  side  is 
made  under  an  order  of  the  court  require  that  the  language  should  be 
given  a  different  interpretation  ?  In  determining  this  question,  so  iar  as 
s  partnership  is  concerned,  when  it  is  dissolved  and  its  assets  sold  at 
judicial  sale,  the  Supreme  Court  in  Snyder  Mfg.  Co.  v.  Stiyder,  54  Ohio 
St.,  86,  said : 

* 'Where  the  partners  themselves  make  a  sale  of  the  firm  effects 
including  the  good  will,  the  intention  and  understanding  is  manifest  that 
the  purchaser  shall  acquire  and  enjoy  every  advantage  and  benefit  which 
the  firm  had,  so  far  as  the  parties  are  capable  of  transferring  the  same^ 
and  when  a  sale  is  made  under  an  order  of  court  in  a  proceeding  to 
which  the  partners  are  parties,  the  intention  is  not  less  plainly  infer- 
able." 

We  see  no  reason  why  the  same  principle  is  not  applicable  to  a  sale 
of  the  assets  and  good  will  of  the  corporation  where  the  intention  is  to 
realize  as  much  as  possible  from  such  property  for  the  benefit  of  the 
creditors. 

It  is  contended,  however,  that  the  name  Butkhardt  in  the  trade  mark 
is  inseparable  from  it,  and  that  as  the  name  cannot  pass  to  the  purchaser 
neither  can  the  trade  mark. 

The  case  of  Snyder  Mfg.  Co.  v.  Snyder,  supra,  in  our  judgment  is 
conclusive  upon  this  question.  In  that  case  a  partnership  having  been 
dissolved  and.  a  receiver  appointed,  he  was  directed  to  sell  the  property 
of  the  firm'  "as  a  whole,  including  the  good  will."  The  court  held  that 
the  good  will  included  the  firm  name,  and  the  purchaser,  as  well  as  the 
corporation  to  whom  the  purchaser  transferred  his  purchase,  had  the 
right  to  use  the  firm  name. 

The  following  citation  from  the  opinion  of  the  court  will  sufficiently 
state  its  conclusion  upon  this  question  : 

''We  are  not  reluctant,  therefore,  in  holding  that  upon  the  dissolu- 
tion of  a  trading  co-partnership,  its  assets,  including  the  good  will  of 
the  business,  may  be  sold  as  a  whole,  either  by  the  parties  directly  or 
through  a  receiver,  under  an  order  made  by  a  court  in  a  case  to  which 
they  are  parties,  that  a  purchaser  thereof  under  either  method  of  sale  is 
entitled  to  continue  the  business  as  the  successor  of  the  firm,  and  make 
use  of  the  firm  name  for  that  purpose. 

"And  further,  that  where  the  purchaser  transfers  to  a  corporation  of 
which  he  is  a  member,  organized  to  succeed  to  the  business,  it  may  carry 
on  the  business  in  the  same  manner  under  a  corporate  name,  including 
the  name  which  had  been  used  by  the  firm.  Brass  and  Iron  Works  v. 
Payne,  60  Ohio  St.,  116." 

If  under  an  order  such  as  was  made  in  this  case,  the  purchaser  has 
the  right  to  use  the  firm  name,  it  necessarily  follows  that  the  mere  pres- 
ence of  a  part  of  the  firm  name  in  a  trade  mark  does  not  operate  to 
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aflect  the  passings  of  the  trade  mark  to  the  purchaser.  And  in  this  con- 
^MCtion  the  court  quotes  with  approval  Horton  Mfg.  Co.  v.  Horton  Mfg. 
Co.,  18  Fed.  Rep.'  819,  where  the  federal  court  declares  that :  * 'If  one 
kas  made  of  bis  own  name  a  trade  mark,  and  then  transfer  to  another 
his  business,  in  which  his  name  has  beea  so  used,  the  right  to  continue 
'such  use  of  the  name  will  doubtless  follow  the  business  as  often  as  it 
mkj  be  transferred." 

For  the  reasons  above  stated  we  are  of  the  opinion  that  the  plaintiff 
18  entitled  to  a  perpetual  injunction  as  prayed  for  in  the  petition. 

KUtridge  &  WUby,  for  plaintiff. 

C,  W,  Baker,  for  defendant. 


DEDICATION  OF  STREETS. 

[Superior  Court  of  Cincinnati,  General  Term,  1899.] 

Susan  L.  Winslow  v.  Cincinnati  (City). 

1.  Statutory  Dbdication  op  Strbbts. 

a  statutory  dedication  requires  the  making  of  a  plat,  its  signing  and  acknowU 
edgement  by  dedication,  and,  where  the  property  is  in  a  municipality,  it» 
acceptance  by  an  ordinance.  The  publication,  therefore,  of  a  plat  in  con- 
nection with  a  will  does  not  constitute  a  statutory  dedication. 

1  Statutory  Dbdication  Not  Bxci^usivb. 

The  provisions  of  sec.  2650,  Rev.  Stat,  that  properW  dedicated  shall  not  be 
considered  a  public  street  or  alley  until  accepted  by  ordinance,  are  not 
intended  to  furnish  an  exclusive  mode  of  acceptance  of  an  offer  to  dedicate 
ground  for  street  purposes,  but  are  for  the  purpose  of  ]>reventing  property 
owners,  desiring  to  dedicate  for  street  purposes,  from  imposing  upon  the 
inunicii>ality  the  duty  of  ke^in^  such  streets  open  and  in  repair ;  and  that 
preventing  them  from  being  subjected  to  liability  without  further  consent. 

t  Common  Law  Dbdication. 

Therefore,  notwithstanding  the  provisions  of  sec.  2650,  Rev.  Stat,  there  maj  be 
an  offer  of  dedication  and  an  acceptance  by  public  use,  under  the  principles 
of  common  law,  so  as  to  constitute  the  ground  offered  and  thus  accepted  a 
public  highway. 

1  PiATTjNG  Commission  Act  op  1871. 

Sections  2629  to  2639,  Rev.  Stot,  the  platting  commission  act  of  1871,  authorise 
ing  the  platting  of  necessarv  streets  and  alleys,  and  then  declaring  that  "no 
streets  or  alleys,  ei(Cepting  tnose  laid  down  on  such  plan,  shall  subsequently 
be  in  any  way  accented  as  public  streets  or  alleys  by  the  municipal  corpora- 
tion," etc,  does  not  abrogate  the  right  to  dedicate  according  to  common  law. 

&  Rui3  as  to  Intbntion  and  Oppbr  to  Dbdicatb. 

No  particular  words  or  ceremony  or  form  of  conveyance  is  necessary  to  render 
the  act  of  dedicating  the  land  to  public  uses  effectual.  Anything  which  fully 
demonstrates  the  intention  of  the  donor  or  the  acceptance  by  the  public 
works  that  effect. 

^-  Av  Ofpbr  to  Dbdicatb. 

The  publication  of  a  plat  in  connection  with  a  will,  showing  a  certain  street, 
with  the  words,  written  on  the  plat,  *'this  recorded  and  streets  dedicated,  but 
no  farther  east  than  street  No.  1  is  to  be  sold,"  shows  an  intention  and 
offer  to  dedicate. 

^.  Rkvocation  Must  bb  by  aix^thb  HBiRa 

There  could  be  no  revocatf on  of  such  offer  to  dedicate  except  by  all  the  heira 
of  testator. 
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8,  RUUS  AS  TO  ACCSPTANCR  BY  CiTY. 

There  is  no  established  standard  by  which  the  use  necessary  to  determine  ai| 
acceptance  by  the  public  may  be  measured  and  declared  to  be  sufficient,  but 
a  use  which  would  naturally  follow  from  the  character  of  the  place  and  th* 
settlement  of  the  community  is  sufficient. 

f .  RUIJt  AS  TO  ADVBRSB  POSSBSSIOM. 

Adverse  possession  of  a  street  is  not  established  by  fencing  in  such  street^ 
however  long  such  fence  may  have  been  maintained.  The  tendency  now  Is 
to  re(]uire  the  right  of  a  private  person  to  land  belonging  originally  to  thit 
public  for  street  purposes,  to  have  its  bases  in  equitable  estoppel. 

Smith^  J. 

The  question  to  be  determined  in  this  case  is  whether  the  land 
which  appeared  for  the  first  time  upon  a  plat  made  by  James  Kemper  in 
his  will  in  1856,  and  named  on  said  plat  as  Southern  avenue»  is  a  public 
highway  or  the  property  of  the  plaintiff  in  this  case. 

It  is  impossible  to  understand  the  mooted  questions  of  fact  in  the 
case  without  having  before  the  eye  a  plat  which  will  embrace  the  plat 
made  by  James  Kemper  in  1853,  ^^^  ^^^  P^  made  in  his  will  in  1856,  of 
the  property  adjoining  that  covered  by  the  plat  of  1848I  Such  a  plat 
will,  therefore,  accompany  this  opinion. 


Briefly  stated,  the  undisputed  facts  of  the  case  are  as  follows :  In 
1848,  James  Kemper,  being  the  owner  of  a  large  tract  of  land  on  Walnot 
Hills,  made  and  recorded  in  Hamilton  county  a  plat  of  a  portion  of  his 
property  east  of  the  adjoining  Reading  road,  a  street  twenty  feet  in 
width  and  running  along  the  southern  part  of  the  subdivision  being  dedi- 
cated under  the  name  of  Southern  avenue. 

The  property  thus  dedicated  was  intersected  by  two  streets,  nmnin|^ 
northeast  and  southwest,  each  opening  into  Southern  avenue  one  being 
a  twenty  feet  alley,  and  the  other  a  road  sixty  feet  wide,  and  marked  No. 
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At  the  eastern  end  of  Southern  avenue  were  marks  indicating  a  pos^ 
siWe  extension.  • 

I,  there  being  written  in  the  space  indicated  for  the  road,  these  words: 
*T1iis  road  is  not  dedicating  to  public  use  till  tots  are  sold  bounding 
thereon." 

In  1856,  James  Kemper  died  leaving  a  will  which  was  probated  at' 
Maysville,  Ky.,  on  March  12,  1856,  and  of  which  a  duly  authenticated* 
copy  was  recorded  in  Hamilton  county,  March  13,  1856.  Attached  to 
the  will  as  a  part  thereof  was  a  plat.  This  will  plat  embraced  the  part  c4 
the  property  shown  on  the  plat  of  1848,  including  that  indicated  "South-' 
em  avenue,"  but  showing  it  extended  a  distance  of  several  hundred  fed 
etftwardly  and  witfi  a  umform  width  of  twenty  (20)  feet.  Undemeatll- 
that  portion  of  it  which  was  a  reproduction  of  the  part  of  1848,  wcfe^ 
written  these  words:  "This  recorded  and  streets  dedicated,  but  no  far^' 
Aer  east  than  street  No.  i  is  to  be  sold." 

Under  the  will  plat  and  to  the  right  of  the  words  above  quoted  were 
written  the  words,  "This  lease  to  John  Sayre  for  ten  (10)  years."  The' 
sooth  boundary  line  of  Southern  avenue  was  the  south  line  of  JameS' 
Kemper's  property. 

On  February  2,  1853,  and  before  the  date  of  the  execution  of  his' 
win,  James  Kemper  had  g^ven  John  Sayers  a  lease  for  ten  years  from 
Pebntary  i,  1853,  of  all -that  part  of  the  property  shown  on  the  will  plat  as 
east  of  street  No.  1 ,  and  including  the  pan  of  Southern  avenue,  east  erf 
that  street. 

Southern  avenue,  as  shown  on  the  will  plat,  was  intersected  by 
itrccts  No.  I,  2  and  3 ;  and  the  property  north  of  it  and  east  of  lot  No.  i, 
was  subdivided  into  ten  lots  numbered  consecutively  from  44  to  53 ;  these' 
immediately  bounding  on  the  avenue  being  48  and  53,  and  there  being" 
two  tiers  of  four  lots  each  between  Southern  and  Northern  avenues  as 
diown  on  the  plat.  Lots  45,  46,  47  and  48  made  up  the  western  tier,  and 
50,  51,  52  and  S3  the  eastern. 

The  four  lots  of  the  eastern  tier  were  of  different  areas,  but  those  of 
the  western  tier  had  each  two  and  12-100  acres,  this  acreage  including 
street  No.*2,  but  excluding  street  No.  i,  and  excluding  Northern  avenue 
adjoining  lot  45,  on  the  North  as  well  as  Southern  avenue  adjoining  lot  48 
on  the  south.  It  also  appears  that  the  western  tier  of  lots  did  not  include 
any  part  of  street  No.  3,  and  that  lot  53  of  the  eastern  tier  included  all 
o(  street  No.  3  at  the  west  end  of  the  lot  as  well  as  the  south  end  of  street 
No.  3  opposite  the  east  end  of  Southern  arenue ;  the  eastern  terminus  of 
Southern  avenue  being  the  same  as  the  east  line  of  lot  48  extended.  If 
foither  appears  that  lot  52  includes  a  section  of  street  No.  3  as  its  western 
part 

'By  the  will  James  Kemper  gave  lots  45  and  50  to  a  son,  H.  A.  Kem- 
P«r;lots  46  and  51  to  his  daughter,  Sarah  Kemper;  lots  47  and  52  to  his 
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daughter  Sabina  Kemper;  and  lots  48  and  53  to  his  daughter,  Ellen  S. 
Grundy. 

The  executoi^s  named  were  given  power  to  sell  any  real  estate  not 
"herein  before  disposed- of."  Streets  2  and  3  being  |)arts  of  lots,  were 
disposed  of.  Neither  Ellen  S.  Grundy  nor  the  executors  nor  the  other 
hdrs  or  devisees  of  James  Kemper,  ever  undertook  to  dispose  of  South- 
ern avenue,  but  on  the  contrary  Mrs.  Grundy  recognized  it  as  an  avenue. 

In  1859,  Mrs.  Grundy  conveyed  the  west  part  of  lot  48  to  Ferdinand 
Kolthoff,  and  in  her  deed  recognizes  Southern  avenue  by  making  it  one 
of  the  bot^ndaries  of  the  lot. 

In  1863,  Mrs.  Grundy  conveyed  to  the  same  grantee  the  east  part  of 
Ipt  48,  again  recognizing  Southern  avenue  as  a  boundary.  The  distance 
from  the  Reading  road  to  the  eastern  terminus  of  Southern  avenue  was 
IQ20  feet,  measured  on  the  south  line  of  the  avenue ;  and  the  distance  to 
the  east  side  of  May  street  was  936  feet,  thus  making  the  terminus  of 
Southern  avenue  84  feet  east  of  the  east  side  of  May  street.  The  northern 
terminus  of  May  street  in  1863,  was  the  south  line  of  Southern  avenn^ 
its  exact  location  being  shown  on  the  plat  attached  to  the  will  of  Peter 
H.  Kemper,  which  was  on  record  when  the  will  of  James  Kemper  was 
executed  and  nearly  three  years  before  the  death  of  James  Kemper. 

In  April,  1883,  partition  deeds  were  executed  between  the  heirs  of 
Ferdinand  Kolthoff ;  and  his  widow  and  four  hei^s  conveyed  to  his  son, 
Ferdinand  Kolthoff,  lot  48  including  the  land  occupied  by  Southern  ave- 
nue; and  in  1886  the  latter  conveyed  the  same  to  A.  S.  Winslow  through 
whom  the  plaintiff  holds  by  devise. 

At  the  date  of  the  execution  of  James  Kemper's  will  the  property  in 
dispute  was  a  part  of  the  corporation  known  as  "Special  Road  District  of 
Walnut  Hills,  Mt.  Auburn  and  CHntonville."    It  was  annexed  to  the  city  . 
of  Cincinnati  in  1870. 

So  much  of  Southern  avenue  as  is  dedicated  on  the  plat  of  1848  is 
conceded  to  have  been  dedicated  with  the  formalities  required  by  statute 
and  therefore  to  be  a  public  street.  But  the  contention  of  the  plaintiff  is 
that  the  remaining  or  eastern  portion  of  the  avenue  beyond  street  No.  1 
is  not  a  public  highway  for  the  following  reasons :  ^ 

First:  That  the  publication  of  the  plat  of  James  Kemper  in  con- 
nection with  his  will  was  not  a  statutory  dedication  of  the  street. 

Second:  That  nothing  done  by  James  Kemper  can  properly  be 
construed  as  an  intention  or  offer  to  dedicate  the  land  for  a  street. 

Third :  That  even  if  the  acts  of  James  Kemper  can  be  so  construed, 
and  even  if  public  use  works  an  acceptance  of  an  offer  to  dedicate,  there 
has  been  no  such  public  use  with  respect  to  this  land  as  would  constitute 
an  acceptance. 

Fourth :  That  even  if  the  acts  of  James  Kemper  can  be  constmed 
as  an  offer  to  dedicate  there  has  been  no  acceptance  of  such  offer  by  the 
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municipal  authorities  as  is  required  by  the  statute  before  dedication  of 
the  street  becomes  effective. 

Fifth :  That  in  Ohio  there  can  be  no  acceptance  of  a  proposed  dedi- 
cation of  a  street  in  a  municipality  except  by  *an  ordinance  specially 
pused  for  that  purpose. 

It  is  not  necessary  to  discuss  the  proposition  that  the  acts  of  James 
Kemper  with  respect  to  Southern  avenue  did  not  make  a  dedication  of 
the  street  according  to  the  statutory  requirement.  This  is  conceded  bjr 
counsel  for  defendant  because  a  statutory  dedication  requires  the  making 
of  a  plat,  its  signing  and  acknowledgement  by  the  dedicator,  and  where 
the  property  is  in  a  municipality,  its  acceptance  by  an  ordinance,  sees: 
JS97i  2600  and  2650,  Rev.  Stat. 

Inasmuch  as  there  was  no  statutory  dedication  of  Southern  avenue 
as  a  street  it  necessarily  follows  that  if  the  statutory  method  of  dedication 
is  the  exchisive  method  for  the  dedication  of  a  street  in  Ohio,  the  plaintiff 
in  error  must  prevail  in  this  case.  The  first  inquiry  therefore  must  be  as 
to  this  question. 

That  a  dedication  made  according  to  the  formalities  of  the  statute  is 
not  the  only  method  of  dedication  in  Ohio,  is  a  proposition  settled  be- 
yond discussion  in  Ohio. 

In  Lessee  of  Fulton  v.  Mehrenfeld,  8  Ohio  St.,  440,  it  was  decided  as 
<leclared  by  the  syllabus  that : 

''A  dedication  of  ground  for  public  uses  may  be  made  in  Ohio  either 
under  the  statute  or  according  to  the  rules  of  the  common  law." 

"The  statutory  dedication  operates  to  transfer  the  estate  by,  way  of 
pant,  requiring  no  assent  on  the  part  of  the  public,  and  to  be  effective 
as  a  dedication  the  solemnities  required  by  the  statute,  as  to  acknowl- 
edgment and  recording,  must  be  complied  with." 

'To  constitute  a  valid  dedication  of  a  street  or  highway  at  common 
law,  there  must  not  only  be  a  dedication  to  public  uses  by  the  owner,  but 
also  an  acceptance  of  such  dedication  by  the  public,  and  these  may  be 
shown  by  the  acts  and  declarations  of  the  parties  and  the  surrounding 
circumstances." 

Subsequent  to  this  decision  the  act  of  1852  was  passed,  which  has 
been  carried  into  our  Revised  Statutes  as  sec.  2650  and  reads  as  follows : 

"No  street  or  alley  which  has  been,  or  may  be  dedicated  to  public 
use  by  the  proprietor  shall  be  deemed  a  public  street  or  alley  or  under 
the  care  or  control  of  the  coimcil  unless  the  dedication  is  accepted  and 
confirmed  by  an  ordinance  especially  passed  for  such  purpose.*'  t 

But,  in  Wisby  v.  Bonte,  19  Ohio  St.,  238,  a  case  which  arose  several 
years  after  the  act  of  1852  had  been  passed,  the  doctrine  previously  re- 
ferred to  as  declared  in  Fulton  v.  Mehrenfeld  was  again  approved,  and 
the  enactment  of  the  act  of  1852  declared  not  to  have  the  effect  of  aboU 
ishing  the  common  law  method  of  dedication.  The  purpose  and  effect 
of  the  act  of  1852  is  explained  by  Whhe.  J.  as  follows :  ♦ 
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"To  understand  the  object  intended  by  the  adoption  of  this  action, 
it  is  necessary  to  notice  the  statute  in  force  at  the  time,  prescribing  the 
mode  to  be  observed  in  laying  out  lots  in  cities  and  in  dedicating  grounds 
for  streets  and  other  phblic  uses.  The  act  then  in  force  was  that  of 
March  3,  183 1.    2  S.  &  C.  Stat.,  1482. 

..  **By  the  6th  section  it  was  provided  that  the  recorded  plat  made  and 
acknowledged  by  the  proprietor  in  conformity  with  the  act  should  be  a 
sufficient  conveyance  to  vest  the  fee  of  the  lands  therein  set  forth  and  de- 
scribed for  streets,  alleys,  ways,  commons,  or  other  public  uses,  in  the 
city,  or  town  corporate,  to  be  held  in  trust  for  the  uses  and  purposes  so 
set  forth. 

"By  this  statute,  proprietors  laying  out  ground  within  the  limits  of 
the  corporation,  into  lots,  were  authorized  to  vest  in  the  corporation, 
without  its  consent,  the  title  to  such  streets  and  alleys  as  they  chose  to 
ky  out,  and  thus  charge  the  corporate  authorities  with  the  duty  of  keep- 
ing them  open  and  in  repair. 

^'The  object  of  section  63  (now  sec.  2650),  was  to  prevent  this  charge 
frcOTi  being  imposed  on  the  corporation,  without  its  unequivocal  consent^ 
which  the  section,  to  avoid  all  uncertainty  as  to  the  fact,  requires  to  be 
manifested  by  an  ordinance  specially  passed  for  the  purpose. 

"The  section  was  not  intended  as  a  limitation  upon  the  general 
power  of  the  corporation  in  regard  to  opening  and  improving  streets,  but 
asta  restriction  of  the  power  possessed  by  others  of  imposing  burdens 
and  responsibilities  on  the  corporation." 

Thf  next  case  in  which  the  Supreme  Court  had  occasion  to  consider 
the  question  as  to  whether  the  method  of  dedication  of  streets  provided 
by  the  statute  is  exclusive,  was  that  of  the  city  of  Steubenville  v.  King^ 
23  Ohio  St.,  613.  In  that  case  certain  outlying  territory  was  brought 
in  by  annexation,  and  the  streets  in  such  outlying  district  not  having 
been  dedicated  with  the  formalities  required  by  the  statute  for  the  dedi- 
caJtion  of  streets  in  municipalities,  the  question  arose  as  to  whether  these 
streets  in  fact  were  streets  in  law.  In  determining  the  question  as  to 
whether  acceptance  by  the  municipality  as  provided  in  sec.  2650,  Rev. 
Stat.,  was  necessary,  the  court  had  occasion  to  consider  the  proper  con- 
struction of  sec.  2650  as  well  as  sec.  2640,  which  provides  that  "the  coun* 
cO  shall  have  the  care,  supervision  and  control  of  all  public  highways, 
streets,  avenues,  alleys*  sidewalks,  public  grounds  and  bridges  within  the 
\  eorporation  and  shall  cause  the  same  to  be  kept  open  and  in  repair  and 

free  from  nuisance.'' 

At  the  time  of  the  decision.  Sec.  2640  was  known  as  sec.  439,  and 
sec.  2650  as  sec.  440  of  the  municipal  code. 

The  court  said:  **It  is  quite  obvious  that  the  provisions  of  sectiofi 
439  are  broader  than  those  of  section  440,  and  that  there  are  some  de-: 
scriptions  of  'public  grounds*  or  'public  highways,'  which  may  become 
subject  to  the  control  and  supervision  of  the  council,  without  any  ordi- 
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especially  accepting  them  as  such.  We  suppose  the  object  of  se6^ 
440  was  to  prevent  proprietors  of  lands  within  the  city  limits  from 
•Itablishing  new  streets  or  alleys  by  a  mere  paper  dedication.  This  waB»' 
ID  ciFect,  decided  in  Wisby  v.  Bonte,  19  Ohio  St.,  238. 

"It  can  hardly  be  supposed  that  the  legislature  intended  by  sec.  440, 
to  vacate,  or  withdraw  from  city  control,  all  streets  and  thoroughfireii 
gf  the  city  which  had  already  been  established  without  any  'ordinanoe 
specially  accepting  and  affirming  them  as  such.'  This  would  be  tbt* 
licet  of  the  construction  contended  for  if  allowed.  We  suppose  the  pro-i 
vision  was  not  intended  to  have  any  application  to  cases  where  streets  are 
established  as  such  public  use,  and  by  acts  of  the  city  authorities  improv- 
ing them  as  such." 

In  Segar  v.  Harrison,  25  Ohio  St.,  20,  the  Supreme  Court  again  im*- 
pHedly  recognized  the  validity  of  a  common  law  dedication  as  distin- 
gtiished  from  a  statutory  dedication  by  the  statement  that : 

"We  agree  with  the  counsel  of  the  defendant  that  the  record  in  this^ 
case  neither  shows  a  statutory  dedication  of  Irwin  street  nor  such  an  ac^ 
ceptance  by  the  public  of  a  common  law  dedication  as  would  predud^ 
die  parties  in  interest  by  common  law  consent  from  reclaiming  the  prop^' 
city  intended  for  such  street." 

:  And  in  Village  of  Lockland  v.  Smiley,  26  Ohio  St.,  99,  the  court 
again  recognized  the  validity  of  a  common  law  dedication,  both  in  the 
qrUabus  and  in  the  opinion.    The  syllabus  is  as  follows : 

"The  dedication  of  the  street  as  laid  out  on  a  town  plat  which  is  not 
executed  in  accordance  with  the  statute  may,  as  against  the  corporation 
wkfa  in  which  the  land  is  situate,  be  revoked  at  any  time  before  its  accept** 
aoce  by  the  corporation  or  by  the  public.  Notwithstanding  lots  laid  out  oti 
the  plat  may  have  been  sold." 
And  in  the  opinion  it  is  said : 

"The  question  in  issue  is  whether  the  land  in  dispute  has  been  dedi* 
cated  to  public  use  as  a  part  of  May  street.  As  the  plat  was  not  executed' 
in  accordance  with  the  statute,  it  is  clear  there  has  been  no  statutory  de- 
dication. The  only  question,  therefore,  for  determination,  is  whether 
Acre  has  been  such  a  dedication  of  the  premises  at  common  law  as  will 
be  effectual  between  the  parties." 

The  same  principle  was  declared  by  the  Hamilton  county  district 
court  in  McNeale  &  Urban  v.  Cincinnati,  8  Dec.  Re.,  550. 

It  is  clear  from  the  foregoing  authorities  that  our  Supreme  Court 
has  decided  that  the  provisions  of  sec,  2650,  Rev.  Stat.,  are  not 'intended 
to  furnish  an  exclusive  mode  of  acceptance  of  an  offer  to  dedicate  ground 
far  street  purposes ;  but  were  enacted  for  the  purpose  of  preventing 
owners  of  ground  who  desired  to  dedicate  it  for  street  purposes,  from  im-. 
posing  upon  the  municipality  the  duty  of  keeping  such  street  or  streets^ 
open  and  in  repair,  and  thus  of  preventing  them  from  being  subjected  to 
BabiKty  without  their  consent ;  and  that,  notwithstanding  the  provision* 
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of  sec.  2650  there  may  be  an  offer  of  dedication  and  an  acceptance  by 
public  use  under  the  principles  of  common  law  so  as  to  constitute  the 
ground  offered  and  thus  accepted  a  public  highway ;  although  no  liabil* 
ity  attaches  to  the  municipality  to  keep  such  highway  in  repair. 

It  is' contended,  however,  by  counsel  for  plaintiff  in  error,  that  the 
platting  commission  act  of  1871,  found  in  sees.  2626  to  2639,  Rev.  Stat.; 
gives  to  the  platting  commission  the  sole  power  to  declare  whether  land> 
dedicated  for  street  purposes  shall  be  accepted  as  a  street ;  and  that  as  the 
platting  commission  never  accepted  the  street  in  controversy,  the  same  it 
«ot,  in  law,  a  street. 

Without  going  into  detail  as  to  the  provisions  of  the  platting  com-* 
mission  act,  it  may  be  stated  generally  that  it  provides  for  a  commission 
whose  duty  it  shall  be  "to  plat  such  portions  of  the  territroy  within  its 
limits  in  which  the  necessary  or  convenient  streets  or  alleys  have  not  al- 
ready been  accepted  by  the  corporation  so  as  to  become  public  streets/' 
(sec.  2626),  and  then  declares  that  "no  streets  or  alleys,  except  those  laid 
down  on  such  plat  shall  subsequently  be  in  any  way  accepted  as  public 
streets  or  alleys  by  the  municipal  corporation,  nor  shall  any  of  the  public 
funds  be  expended  in  the  improvement  or  repair  of  streets  or  alleys  sub- 
sequently laid  out,  and  not  on  such  plat/* 

We  can  not  think  that  the  "acceptance"  referred  to  in  the  platting 
commission  statute  is  anything  other  than  a  statutory  acceptance  by  the 
municipal  corporation  which  imposes  upon  it  a  liability  to  repair,  and= 
that  in  this  respect  the  purpose  of  the  act  is  no  different  from  the  purpose 
intended  to  be  subserved  by  sec.  2650.  There  is  in  the  platting  commis- 
rion  act  no  power  to  vacate  streets,  nor  to  reject  proposed  dedications.' 
Its  power  is  exclusively  that  of  acceptance,  and  the  right  to  amend  its' 
plans  implies  the  power  to  accept  or  adopt  later  what  it  has  failed  to  ac- 
cept or  adopt  before.     (Sec.  2636.) 

It  is  remarkable,  too,  if  the  contention  of  plaintiff  in  error  is  correct, 
that  not  one  of  the  Ohio  cases  cited  heretofore  and  decided  since  1871, 
in  which  it  was  decided  that  there  might  be  a  common  law  dedication  of 
a  street  should  have  referred  to  the  platting  commission  act.  The  cases 
of  dty  of  Steubenville  v.  King,  23  Ohio  St.,  610;  Segar  v.  Harrison,  3$ 
Ohio  St.,  14,  and  Lockland  v.  Smiley,  26  Ohio  St.,  94,  have  all  been  de- 
cided since  1871.  Yet  it  seems  never  to  have  occurred  to  either  counsel 
or  the  court  deciding  those  cases  that  the  platting  commission  act  had* 
abrogated  the  right  to  dedicate  according  to  common  law. 

It  being  settled  in  this  state  that  there  may  be  an  offer  and  accep- 
tance of  ground  for  a  street  which  constitutes  a  dedication  according  to 
the  ndes  of  common  law,  the  next  inquiry  is,  has  there  been  such  a  dedi- 
cation? 

First — Has  there  been  such  an  offer? 

"No  particular  word  or  ceremony  or  form  of  conveyance  is  necess-' 
ary  to  render  the  act  of  dedicating  the  land  to  public  uses  effectual.  Any^ 
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thing  which  fully  dem(mstrates  the  intention  of  the  donor  or  the  accept- 

ante  by  the  public  works  that  effect."    Le  Clerq  v.  Trustees,  7  Ohio  2ao. 

,Nor  is  any  deed  or  writing  necessary  to  constitute  a  dedication.    6  HiU 

(New  York),  407,  411,  412;  Buntin  v.  Danville,  93  Va.,  200,  204;  Bevan 

V.  Manning,  6  Ohio,  298-303 ;  Dillon  on  Municipal  Corporations,  (4  Ed.) 

sec.  631,  note  4;  Tiedeman  on  Municipal  Corporations,  sec.  217,  p.  410. 

It  is  not  practicable  to  review  in  detail  all  of  the  evidence,  bearing 
upon  the  question  as  to  whether  James  Kemper  intended  to  offer  Soii^beni 
avenue  as  a  street,  for  acceptance  by  the  public,  but  the  following  con- 
siderations are  controlling  to  our  minds  in  reaching  the  conclusion  that 
he  did. 

First — ^The  will  itself  manifests  an  intention  to  dedicate  Southern 
avenue  to  the  public,  (a).  Because,  unless  such  was  the  intention,  the 
land  occupied  by  the  proposed  street  was  undisposed  of  by  the  will.  If 
it  was  intended  as  a  private  way  it  would  naturally  be  vested  in  private 
owners  or  some  indication  given  that  its  use  was  not  for  the  public 
generally  but  for  some  portion  only  of  the  public,  (b).  Because  the  pre- 
sumption of  law  is  now  well  established  that  where  a  person  surveys  and 
plats  his  land  with  blocks,  lots,  streets  and  alleys,  all  the  lines  upon  such 
plat  represent  the  intent  of  the  owner,  and  the  meaning  expressed  by 
sndi  lines  should  be  deemed  as  effectual  as  that  of  the  words  or  language 
found  therein.  Where  the  owner  of  land  draws  and  executes  a  plat  there- 
of and  designates  a  strip  therein,  by  lines,  as  a  street,  and  makes  con- 
Teyances  according  to  such  plat,  such  strip  is  irrevocably  dedicated  to 
the  public  use  as  a  street.  Great  Northern  Ry.  Co.  v.  St.  Paul,  6l 
Minn.,  137-8.  Many  other  authorities  could  be  cited  to  the  same  effect. 
As  the  will  devised  lots  with  reference  to  the  will  plat  it  is  quite  evident 
that  the  intention  of  James  Kemper  was  that  Southern  avenue  was  dedi- 
cated by  him  to  be  a  street. 

Second — Even  if  it  be  true  as  contended  that  Southern  avenue  was 
a  mere  cut  de  sac  having  no  outlet  at  the  east  end,  this  circumstance 
would  not  prevent  its  becoming  a  street.  There  are  many  public 
streets  of  this  nature.  But  the  evidence  does  not  show  that  James 
Kemper  necessarily  contemplated  the  street  being  a  cul  de  sac.  The 
avenue  at  the  east  intersected  street  No.  3,  and  crossed  May  street,  of 
the  Peter  H.  Kemper  property. 

Third — There  could  be  no  revocation  of  this  offer,  if  at  all,  except 
by  all  of  the  heirs  of  James  Kemper  and  such  revocation  was  never  at- 
tempted. 

The  next  inquiry  is  was  there  a  common  law  acceptance  of  Southern 
avenue  by  the  public. 

There  is  no  established  standard  by  which  the  use  necessary  to  de- 
termine an  acceptance  by  the  public  may  be  measured  and  declared  to 
7    S.  &  C  P.    Vol.  9 
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be  sufficient,  but  the  authorities  are  in  agreement  to  the  effect  that  a 
use  which  would  naturally  follow  from  the  character  of  the  place  and  th^ 
settlement  of  the  community  is  sufficient.  Tarraldson  v.  Lime  Springs, 
92  la.,  187;  Gutherie  v.  Town  of  New  Haven,'  31  Conn.,  308,  321; 
Abbot  V.  Cottage  City,  143  Mass.,  521,  525. 

It  appears  from  the  evidence  that  at  the  time  of  the  death  of  James 
Kemper  the  land  covered  that  part  of  Southern  avenue  in  dispute  was  a 
part  of  the  land  leased  by  James  Kemper  to  one  John  Sayers,  the  lease 
expiring  in  1863.  The  evidence  also  shows  that  the  use  of  Southern 
avenue  was  at  first  by  school  children,  and  gradually  grew  into  a  use  by 
the  public  generally.  It  is  true,  there  is  a  conflict  of  testimony  upon  the 
question  of  use,  but  we  think  the  weight  of  the  testimony  is  to  the  effect 
stated. 

It  is  also  urged  with  great  force,  by  counsel  for  the  city,  that  as  the 
plaintiflF  traces  her  claim  of  title  back  to  James  Kemper,  through 
whom  the  defendant  claims,  and,  as  the  deeds  in  her  chain  of  title  refer 
to  the  will  plat  and  contain  recitals  recognizing  '^Southern  avenue,"  she 
is  estopped  to  question  the  dedication  to  the  public  made  in  the  will, 
which  is  the  common  source  of  title. 

But  we  have  not  found  it  necessary  to  express  an  opinion  upon  that 
question,  nor  upon  the  question  whether,  in  case  such  an  estoppel  existed, 
it  could  be  asserted  by  the  city. 

It  is  claimed  by  the  plaintiff  in  error,  however,  that  conceding 
there  was  a  dedication  which  became  effective  under  the  rules  of  the 
common  law,  yet  the  right  in  the  public  to  assert  such  right  has  been 
lost  by  reason  of  the  adverse  possesssion  of  the  plaintiff  in  error,  and  her 
predecessors  in  title,  for  a  period  of  over  twenty-one  years. 

We  cannot  undertake  to  go  into  an  exhaustive  review  of  all  the 
testimony  bearing  upon  this  subject.  If  the  case  turned  upon  this  ques- 
tion, before  we  would  be  justified  in  reversing  it,  we  would  be  obliged 
to  find  that  the  finding  of  facts  necessarily  involved  was  manifestly 
against  the  evidence. 

The  evidence  shows  that  the  land  occupied  by  the  street,  as  has  been 
previously  stated,  was  covered  by  the  Sayer  lease,  which  did  not  expire 
until  1863.  Consequently  the  statute  could  not  begin  to  run  in  favor  of 
the  predecessors  in  title  of  plaintiff  in  error  before  1863 ;  and  the  evidence 
clearly  shows  a  general  public  use  before  1884.  The  claim  of  plaintiff 
seems  to  be  based  largely  upon  the  fact  that  at  a  point  where  the  eastern 
line  of  Street  No.  i  intersects  Southern  avenue  the  plaintiff's  predeces- 
sors in  title  maintained  a  gate  for  many  years  which  completely  shut  off 
passage  along  the  street.  But  this  gate  seems  to  have  been  erected  and 
maintained  largely  for  the  purpose  of  protecting  the  nursery  which  was 
owned  by  plaintiff's  predecessors  in  title,  and  the  fact  is  undisputed  that 
the  public  passed  through  this  gate  whenever  and  in  whatever  manner 
it  saw  fit. 
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Moreover,  the  doctrine  that  adverse  possession  of  a  public  highway 
can  be  established  by  fencing  in  a  public  highway,  has  been  greatly  modi- 
fied by  the  late  Ohio  decisions.  The  tendency  of  the  Supreme  Court  de- 
cisions now  seems  to  be  to  place  the  right  of  a  private  person  to  claim 
land  belonging  originally  to  the  public  for  street  purposes  rather  upon 
the  ground  of  equitable  estoppel  than  that  of  the  statute  of  limitations, 
atad  to  refuse  to  recognize  any  claim  of  right  by  adverse  possession  unless 
accompanied  with  the  erection  of  valuable  improvements  upon  the  land, 
EUter  V.  Springfield,  49  Ohio  St.,  98. 

The  subject  has  been  quite  thoroughly  examined  so  far  as  to  the 
decisions  in  this  state  are  concerned  in  Heddleston  v.  Hendricks,  52 
Ohio  St.,  460,  in  which  the  conclusion  is  announced  that  "The  right  of  an 
adjacent  landowner  to  enclose  by  a  fence  however  constructed,  a  portion 
of  a  public  highway,  cannot  be  acquired  by  adverse  possession,  however 
long  continued." 

It  is  urged  by  plaintiff  in  error  however,  that  by  force  of  sec.  4977^ 
Rev.  Stat.,  the  decisions  of  our  Supreme  Court  with  reference  to  adverse 
possession  not  being  established  by  fencing  in  a  street  are  now  no  longer 
declaratory  of  the  law  of  the  state.     Sec.  4977  is  as  follows : 

"An  action  for  the  recovery  of  the  title  or  possession  of  real  prop- 
erty, can  only  be  brought  within  twenty-one  years  after  the  cause  of  such 
action  accrues ;  and  whenever  any  of  the  streets  or  alleys  or  any  part  or 
parts  thereof  lain  (laid)  out  and  shown  on  the  recorded  plat  or  plats  of 
any  cities  or  villages  in  the  state  of  Ohio,  shall  not  have  been  opened  to 
the  public  use  and  occupancy  of  the  citizens  of  said  cities  or  villages,  or 
other  person  or  persons,  and  said  streets  or  parts  thereof  not  opened  to 
public  use  as  aforesaid  shall  have  been  enclosed  by  a  fence  by  the  owner 
or  owners  of  the  inlot  or  lots  (or)  outlots  lying  on,  adjacent  to,  or  along 
such  streets  or  alleys  or  parts  thereof  not  opened  as  aforesaid,  and  re- 
mained in  the  open  uninterrupted  use,  adverse  possession  and  occupancy 
of  such  owner  or  owners  of  such  lot  or  lots  lying  on,  adjacent  to,  or  along 
such  streets  or  alleys  for  the  period  of  twenty-one  years,  and  which  said 
streets,  alleys,  inlots  or  outlots,  shall  be  part  and  parcel  of  the  tract  of 
land  lain  (laid)  out  into  such  streets,  alleys  and  lots,  by  the  original  propri- 
etor or  proprietors,  laying  out  said  streets,  alleys  and  lots,  the  public  ease- 
ment therein  shall  be  and  the  same  hereby  is  extinguished,  and  the  right  of 
said  cities  or  villages,  the  citizens  thereof  or  other  person  or  persons,  and 
the  council  of  said  cities  or  villages  and  legal  authorities  thereof  to  the 
use,  control  or  occupancy  of  so  much  of  said  streets  and  alleys  as  has 
been  fenced  up,  used,  possessed  and  occupied  as  aforesaid  is  barred  to 
said  cities,  villages  and  the  citizens  thereof  and  other  person  or  persons 
except  to  said  owners  of  said  inlots  or  outlots  lying  on,  adjacent  to,  or 
Hong  said  street  or  streets,  alley  or  alleys,  who  have  occupied  said  streets 
or  alleys  or  parts  thereof  in  manner  aforesaid." 
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It  is  contended  by  the  city  that  this  statute  has  no  application  to  the 
present  case  for  various  reasons : 

First.  That  it  was  first  enacted  in  1889;  that  it  is  presumed  to  ope- 
rate prospectively  only :  and  that  if  it  should  be  construed  to  operate  re- 
trospectively, such  construction  would  render  it  unconstitutional. 

Second.  That  the  streets  referred  to  are  only  such  as  are  "shown 
txi  the  recorded  plat  or  plats  of  any  cities  or  villages  in  the  state  of  Ohio," 
tfiat  have  been  made  by  "the  original  proprietor  (k*  proprietors;"  ind 
that  this  of  necessity  means  such  plats  as  those  contemplated  by  sees.  2597 
to  2607,  Rev.  Stat.,  which  are  required  to  be  executed,  acknowledged  and 
recorded  as  therein  specified,  and  that  it  can  have  no  reference  to  a  com- 
mon law  dedication. 

Third.  That  the  land  in  contention  has  not  "remained  in  the  open, 
uninterrupted  use,  adverse  possession  and  occupancy"  of  the  plaintiff 
and  her  predecessors  in  title  **for  the  period  of  twenty-one  years/* 

We  do  not  find  it  necessary  to  express  an  opinion  as  to  the  sound- 
ness of  the  first  two  objections,  for  the  reason  that  we  regard  as  sound 
die  bst  objection  for  reasons  heretofore  given  by  us. 

The  prayer  of  the  petition  is  that  the  defendant  be  "forever  enjoined" 
from  going  upon  the  avenue.  As  the  avenue  is  found  by  us  to  be  dedi- 
cated highway,  neither  the  defendant  or  any  one  else  can  be  enjoined  by 
the  plaintiff  from  using  the  same.  It  necessarily  follows,  therefore,  that 
the  petition  must  be  dismissed. 

The  dismissal  of  the  petition,  however,  does  not  dispose  of  the  case. 
Tliere  still  remains  the  question  whether  the  defendant,  the  city  not  yet 
having  accepted  the  avenue,  may  be  afforded  affirmative  relief. 

We  have  seen  that  by  sec.  2640,  Rev.  Stat.,  "the  council  shall  have 
the,  supervision  and  control  of  all  public  highways,  streets,  avenues,  al- 
leys, sidewalks,  public  grounds  and  bridges  within  the  corporation  and 
shall  cause  the  same  to  be  kept  open  and  in  repair  and  free  from 
nuisance/ 

Under  this  section  it  is  the  duty  of  the  city  of  Cincinnati  to  keep 
Southern  avenue  free  from  nuisances  such  as  the  attempted  occupation  of 
this  street  by  plaintiff;  and  if  a  resolution  of  council  is  necessary  to  au- 
thorize the  corporation  counsel  to  maintain  an  action  seeking  such  relief, 
it  would  seem  that  in  this  case,  in  view  of  the  fact  that  the  issue  is  not 
made  in  the  pleadings,  that  he  was  not  so  authorized,  and  in  view  of  the 
fact  that  the  acts  of  a  public  official  are  presumed  to  be  legal  until  the 
contrary  appears,  and  in  view  of  the  provisions  of  the  statute  making  it 
the  duty  of  the  corporation  counsel  to  protect  the  rights  of  the  city,  that 
he  will  be  held  in  this  case  to  have  been  properly  authorized  to  ask  for 
the  relief  which  is  here  prayed  for. 

But  it  is  contended  that  even  if  the  city  has  properly  authorized  the 
suit,  no  such  relief  can  be  afforded  it  because  there  has  been  no  accept- 
ance yet  by  the  city  of  this  street  as  requii'ed  under  sec.  2650. 
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But  as  was  said  of  Steubenville  v.  King,  23  Ohio  St.,  63 : 

"It  is  quite  obvious  that  the  provisions  of  sec.  439,  sec.  2640,  Rcr. 
Stat,  are  broader  than  those  of  sec.  440,  Sec.  2650  Rev.  Stat.,  and  that 
there  are  some  descriptions  of  *public  grounds'  or  *public  highways' 
which  may  become  subject  to  the  control  and  supervision  of  the  councfl 
without  any  ordinance  specially  accepting  them  as  such/* 

Furthermore  there  are  authorities  directly  in  point  in  other  states 
where  it  is  held,  as  in  this  state,  that  there  may  be  a  common  law  dedi- 
cation of  a  street,  and  where  the  statute  providing  for  acceptance  by  a 
municipality,  is  construed  as  in  this  state  to  give  the  municipality  the 
right  to  accept  when  it  chooses  at  which  time  only  does  a  liability  arise 
for  failure  to  keep  the  street  in  repair. 

These  authorities  hold  that  the  streets  are  held  in  trust  by  the  city, 
and  that  it  represents  in  its  trust  capacity  all  of  the  public  which  has  ac- 
^ed  in  the  right  to  use  the  street. 

The  following  cases  illustrate  the  class  of  authorities  referred  to : 

In  Mayor,  etc.  v.  Hall  and  Trust  Co.,  35  Atlantic  Rep.  (N.  J.),  1896^ 
344,  the  question  arose  as  to  the  right  of  the  city  to  prevent  the  defendant 
from  stringing  wires  in  a  street  which  had  been  dedicated  but  of  which 
dedication  there  had  been  no  formal  acceptance  by  the  city.  In  that  case 
the  court  held  that  the  municipality  had  power  to  bring  the  suit  to  assert 
and  protect  the  public's  right  in  the  dedication.  The  following  citation 
is  in  point. 

'^Whether  there  was  or  was  not  actual  acceptance,  remained  a  mat- 
ter of  dispute.  *  *  *  But  the  affidavits  do  show  *  *  *  that  there  has  been 
a  proflFer  of  dedication,  such  as  would  cut  off  the  donor  from  the  pwDwer  of 
retraction ;  so  that  whenever  in  the  estimation  of  the  local  authorities,  the 
wants  and  convenience  of  the  pbblic  require  the  street  proferred  for  the 
public  use,  the  dedication  could  be  consummated.  The  actual  accept- 
ance by  a  formal  adoption  is  held  to  be  necessary  to  impose  on  the  public 
the  duty  of  repairing  and  maintaining,  but  is  not  necessary  to  consum- 
mate the  dedication  so  as  to  cut  off  the  rights  of  the  owner  of  the  land. 
I  think  that  the  act  of  dedication  is  so  far  complete  that  if  this  were  the 
only  obstacle,  the  municipality  would  have  power  to  bring  a  suit  to  assert 
and  protect  the  public  rights  in  the  dedication  proferred  although  it  may 
not  have  heretofore  obligated  itself  to  maintain  or  repair  the  street." 

In  city  of  Llano  v.  County  ofLlano,  5  Texas  Civil  Appeals  Rep<M*ts^ 
132,  the  power  residing  in  a  city  to  assert  the  rights  of  the  general  public 
ui  the  streets  was  declared  in  the  following  language : 

"The  highways  and  public  grounds  within  the  limits  of  the  city  are 
hdd  in  trust  by  it,  in  its  municipal  capacity,  for  the  benefit  of  the  public^ 
to  the  end  that  they  may  be  enjoyed  and  used  by  the  public  in  the  man- 
ner authorized  by  law.  When  this  trust  is  interfered  with  or  right  in- 
vaded, so  as  to  effect  the  general  public  in  their  enjoyment  and  use  of  this 
casement,  it  is  not  only  proper  but  right  that  the  city  should  take  the 
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proper  steps  to  restore  the  property  to  that  condition  that  will  permit  its 
full  and  unrestricted  use  and  enjoyment  by  the  public.  Although  the  ob- 
struction or  invasion  complained  of  may  at  common  law  or  by  reasons  of 
wome  act  prohibited  by  ordinance  create  and  constitute  a  nuisance 
per  se,  and  though  the  city  may  have  the  power  to  abate  without  judi- 
cial ascertainment,  the  right  also  exists,  as  a  cumulative  remedy  in  the 
city,  by  a  suit  seeking  to  abate  the  nuisance  and  to  cause  the  removal  of 
the  obstruction." 

And  in  Cincinnati  Street  Railroad  Co.  v.  Smith,  29  Ohio  St.,  292, 
our  Supreme  Court  in  considering  the  nature  of  the  interest  which  a  mu- 
nicipality in  view  of  2640,  Rev.  Stat.,  and  other  sections,  has  in  the  streets 
located  therein,  declared  that  "the  city  holds  the  fee  of  the  streets  in  trust 
for  the  uses  intended,  and  the  care,  supervision  and  control  of  them  b 
expressly  imposed  upon  the  council,"  and  that  "the  state  in  its  sovereign 
character  has  reserved  no  property  interest  in  the  streets  in  question." 

A  very  careful  examination  and  consideration  of  the  record  and 
briefs  in  this  case  has  not  convinced  us  that  an  error  was  committed  ill 
the  trial  or  decree  of  the  lower  court,  and  its  judgment  will  therefore  be 
affirmed. 

Jackson  and  Denipsey,  JJ.  concur. 

Edzvard  Colston  and  James  F.  IVifislow,  for  plaintiff  in  error. 

Edward  Barton,  for  defendant  in  error. 


TAX  PAYER'S  ACTIO N-f COUNSEL  PEES. 

[Hamilton  Common  Pleas.] 

*Peppardv.  Cincinnati,  (City.) 

Motive  in  Bringing  Tax-pavbr*s  Action  Immatbriai^ 

In  a  suit  under  sees.  1777, 1778  and  1779,  Rev.  Stat.,  to  restrain  the  iUegal  expen- 
diture of  money  of  a  municipal  corporation,  by  a  tax-payer,  the  court  in  ^v- 
ing  judgment,  may  allow  him  his  costs,  including^  a  reasonable  compensation 
to  his  attorney,  notwithstanding  the  motives  which  actuated  such  tax-payer ; 
and  the  fact  that  the  suit  was  brought  to  serve  the  personal  end  of  a  friend 
is  immaterial. 

HotUSTER,  J. 

Charles  A.  Tooker  was  appointed  building  inspector  for  the  city  of 
Cincinnati  in  1892  for  two  years  and  until  his  successor  was  elected  and 
qualified,  and  was  confirmed  in  his  oflfice  by  the  board  of  legislation.  He 
was  re-appointed  in  1896,  but  the  appointment  was  not  confirmed.  The 
appointment  was  made  by  virtue  of  the  provisions  of  sec.  2575 — 53  Rev. 
Stat. 


*  For  a  leading  case  on  the  question  as  to  amount  of  compensation,  rule  in  de- 
termining, etc.,  see  Guckenberger  v.  Dexter,  10  Circ  Dec.,  174. 
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On  May  2,  1898,  the  mayor  of  Cincinnati  appointed  Frank  Heller  to 
succeed  Mr.  Tooker,  but  the  appointment  was  not  confirmed.  Council 
agree  that  an  appointment  of  this  kind  has  no  validity  unless  confirmed 
by  the  board  of  legislation. 

On  May  16,  the  board  requested  the  corporation  counsel  to  institute 
proceedings  to  test  the  constitutionality  of  the  act  under  which  the  ap- 
pointments were  made ;  accordingly  an  action  in  quo  warranto  was  insti* 
tuted  at  the  instance  of  the  corporation  counsel  in  the  circuit  court 
against  Mr.  Tooker.  On  the  same  day,  the  board  authorized  Mr. 
Tooker  to  retain  counsel  in  his  defense,  and  provided  for  an  appr(^ria- 
tk»  therefor.  Mr.  Tooker  employed  counsel,  Mr.  Thedore  Horstman, 
and  continued  to  draw  his  salary ;  his  subordinates  also  were  paid  as  they 
were  before  the  suit  was  brought.  Mr.  Heller,  believing,  (whether 
rightly  or  not  is  not  necessary  for  the  court  to  say)  that  the  suit  would 
not  proceed  to  an  early  hearing,  consulted  Mr.  Hertenstein,  his  counsel, 
who  advised  him  that  the  same  question  could  be  decided  in  an  action 
against  the  proper  city  officials  to  restrain  the  payment  of  further  salaries 
to  Mr.  Tooker  and  to  his  assistants. 

On  June  9,  the  day  after  the  city  auditor  was  advised  by  the  corpo- 
ration counsel  that  he  could,  while  the  quo  warranto  suit  was  pending 
with  safety  draw  warrants  for  the  salary  of  Mr.  Tooker,  and  for  the  salar- 
ries  of  his  subordinants,  this  action  was  brought  by  Lawrence  Peppard, 
a  tax-payer,  in  behalf  of  the  corporation,  the  corporation  counsel  having 
refused  to  institute  the  same.  Mr.  Peppard's  counsel  of  record,  was  Mr. 
M.  L.  Galvin,  but  it  is  agreed  that  Mr.  Hertenstein  was  the  sole  counsel, 
and  that  he  alone  performed  all  of  the  legal  services  rendered  in  the  case 
for  the  plaintiff. 

Application  was  at  once  made  to  a  judge  of  this  court  for  an  order 
temporarily  restraining  the  payment  of  further  salaries  to  Mr.  Tooker, 
and  to  his  subordinates.  The  court  declined  to  entertain  the  application, 
but  directed  that  no  further  salary  be  paid  to  Mr.  Tooker,  but  that  his 
snbordinates,  however,  should  receive  their  salaries.  Thereupon,  the 
subordinates  drew,  on  account  of  salaries,  between  June  10,  and  July  15, 
inclusive,  $946.50.  Plaintiff  was  unable  to  prevent  this  payment,  be- 
cause the  order  refusing  to  grant  a  preliminary  injunction  could  not  be 
appealed  from.  The  case  came  on  for  hearing  on  further  motion,  for  a 
temporary  restraining  order,  July  21.  The  court,  believing  that  the 
question  would  soon  be  decided  in  the  proceedings  in  the  circuit  court, 
and  assuming  the  law  to  be  constitutional,  held  that  Mr.  Tooker  was 
both  de  jure  and  de  facto  inspector,  and  declined  to  permit  the  writ  to 
issue.  At  once  the  corporation  counsel  advised  the  city  auditor  that  Mr. 
Tooker's  salary  might  be  paid.  On  that  day  Mr.  Tooker  drew  salary  in 
the  sum  of  $346.20. 

The  next  day,  July  22,  the  act  in  question  was  held,  by  the  circuit 
court  in  the  quo  warranto  proceedings,  to  be  in  contravention  of  the  con- 
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stitution,  and  Mr.  Tooker  was  ousted  of  his  office ;  and  on  that  day  he 
and  his  subordinates  drew  $215.45  in  salaries. 

The  plaintiff  in  this  action  was  entitled  to  the  temporary  restraining 
order  sought  by  him.  If  it  had  been  granted  the  city  would  have  saved 
as  the  direct  result  of  the  action  the  sum  of  $1508.15. 

On  July  23,  the  city  and  its  auditor  and  its  treasurer  filed  their  an-^ 
swer  in  this  cause.  They  did  not  allege  that  the  act  had  been  held  to  be 
unconstitutional  the  day  before,  but  averred  that  Mr.  Tooker  was  ap- 
pointed and  confirmed  in  1892,  that  since  that  time  there  had  been  no 
one  duly  appointed  and  qualified,  and  that  Mr.  Tooker  had  held  the  office 
oofitinuaHy  since  that  time,  ''and  now  holds  said  office/' 

On  July  28,  the  plaintiff  filed  a  motion  for  judgment  on  the 
pleadings. 

There  was,  and,  of  course,  could  be,  no  defense.  Under  these  dream- 
stances  the  entering  of  the  judgment  is  merely  perfunctory.  It  is  but 
shutting  the  cage  door  after  the  bird  has  flown.  The  real  substance  of 
the  motion  is  the  request  of  counsel  for  the  plaintiff  for  an  allowance  o£ 
fees  to  him  for  his  services  in  the  case,  to  be  taxed  as  a  part  of  the  costs. 

The  right  to  award  counsel  fees,  as  a  part  of  the  costs  in  a  proper 
case,  is  found  in  sec.  1779,  Rev.  Stat.,  which  provides: 

"If  the  court  hearing  such  case  is  satisfied  that  such  tax-payer  had 
gx>od  cause  to  believe  that  his  allegations  were  well  founded,  or  if  tfie  same 
is  sufficient  in  law,  it  shall  make  such  order  as  the  equity  and  justice  of 
the  case  demands;  and  in  such  case  the  tax-payer  shall  be  allowed  his 
costs,  including  a  reasonable  compensation  to  his  attorney." 

That  plaintiff's  action  meets  the  requirements  of  this  bw  is  oott- 
ceded,  but  the  right  to  an  allowance  for  an  attorney's  fee  is  challenged 
on  the  ground  that  the  action  was  not  brought  in  good  faitli. 

It  is  claimed  that  Mr.  Peppard  was  a  mere  cover  for  Mr.  Heller, 
whose  desire  to  succeed  Mr.  Tooker  was  the  impelling  force  which 
brought  about  the  suit;  that  the  object  of  the  action  was  not  lor  iht 
purpose  of  bringing  about  a  result  advantageous  to  the  public,  but  to  sub- 
serve Mr.  Heller's  private  interests  only.  And  it  is  shown  that  before  the 
suit  was  brought  Mr.  Heller  agreed  with  Mr.  Hertenstein  that  if  the  re- 
scdt  of  the  suit  was  not  such  as  to  justify  an  allowance,  by  the  court,  of  fees 
for  plaintiff's  attorney,  he  would  pay  the  attorney  himself.  It  does  not 
appear  that  Mr.  Peppard  was  a  party  to  this  agreement,  or  that  he  was 
aware  of  its  existence,  but  that  he  was  advised  of  it  there  can  scarcely  be 
doubt. 

That  the  object  of  sees.  1777  ^md  1778,  Rev.  Stat.,  under  which 
plaintiff  brought  his  suit,  is  not  to  subserve  personal  interests  or  to  pro* 
tect  individual  rights,but  is  solely  for  the  protection  of  the  interests  of 
municipal  corporation,  this  court  must  consider  as  settled.  Hensley  v. 
Hamilton,  2  Circ.  Dec.,  IT4:  Knorr  v.  Miller,  3  Circ.  Dec,  297;  Sloan 
v.  Railway  Co.,  3  Circ.  Dec,  674.    Yet  in  two  cases  in  that  court  lang^uage 
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k  OBed  which  seems  to  give  importance  to  the  fact  of^the  exittetice  of  a 
pecttniary  interest  in  the  plaintiflf  as  a  tax-payer,  together  with  all  other 
tax-payers  whom  he  represents,  in  cases  in  which  the  object  of  the  action 
is  to  restrain  the  expenditure  of  public  money.  In  Buning  v.  Railway 
Co.,  I,  Circ.  Dec.,  178,  the  plaintiff,  a  tax-payer,  suing  under  the  statutes 
rcfered  to  above,  sought  to  restrain  the  defendant  from  operating  a 
certain  raflway  extension;  Relief  was  denied  him  on  the  sole  ground 
that  the  petition  did  not  aver  and  the  evidence  did  not  show  that  ex- 
pense would  be  put  on  him  by  taxation  or  otherwise.  In  Simmons  ▼. 
Tdedo,  3  Circ.  Dec.,  64,  the  plaintiff  was  a  tax-payer  suing  to  enjoin  pro- 
ceedings under  certain  ordinances  granting  rights  to  construct  an  electric 
niway  in  the  streets  of  the  city  of  Toledo.  The  case  narrowed  down  to  the 
consideration  of  two  competitive  bids  ior  the  wcwk,  and  the  court  held  that 
neither  the  plaintiff  as  a  mere  tax-payer,  nor  the  public,  had  any  interest 
in  the  contest  between  the  bidders  excepting  only  in  the  question  which 
of  them  was  the  lower  bidder.     The  court  say,  at  page  71 : 

"We  are  disposed  to  think  that  different  rules  would  apply  to  such 
a  case  as  this  than  would  obtain  if  the  matter  regarded  the  expenditure 
of  public  money*.  *  *  *  This  plaintiff  is  not  an  owner  of  property  on 
vij  of  the  streets  in  question.  He  simply  intervenes  as  a  tax-payer  and 
as  representing  the  general  public  of  the  city,  and  must  show  that  he  and 
those  whom  he  thus  represents  are  injured." 

Assuming  that  Mr.  Peppard  permitted  his  name  to  be  used  merely 
to  assist  Mr.  Heller  in  his  purposes ;  yet  he  had  personally  a  pectmiary 
interest  at  stake.  And  when  the  suit  was  actually  brought  every  tax- 
payer in  the  city,  and  the  corporation  itself,  had  an  interest  in  its  success, 
an  interest  measured  merely  by  dollars  and  cents.  What  difference  does 
it  make  to  the  public  in  whose  behalf  thit  suit  was  brought  whether  Mr. 
Feppard's  initial  in^ulse  was  to  benefit  Heller  or  not  ?  The  issue  being 
the  illegal  expenditure  of  public  money,  Mr.  Peppard  and  every  tax- 
payer had  a  legal  right  to  institute  an  inquiry  in  bdtalf  of  ill  tke  citizens 
represented  by  the  corporation,  and  save  to  the  corporation  money  about 
to  be  illegally  extracted  from  its  treasury.  And  it  may  safely  be  asserted, 
ii  it  appeared,  in  stKh  case,  that  the  money  ought  to  be  saved  to  the 
corporation,  that  no  court  would  dismiss  the  suit  and  permit  a  wrongful 
act  to  be  done  merely  because  the  plaintiff  would  not  have  brought  the 
sait  had  he  not  been  instigated  thereto  by  a  desire  to  serve  the  personal 
designs  of  a  friend.  This  right,  to  thus  save  public  money  conferred  by 
the  statute  on  a  tax-payer,  as  such,  does  not  partake  of  any  common  or 
correlative  attributes.  The  right  is  his,  representing  himself  and  the 
public  in  the  corporation  in  whose  behalf  the  suit  is  brought,  and  when 
once  brought  into  exercise  by  him  by  bringing  an  action,  such  proceeding 
is  exclusive  of  any  other  action  by  any  other  tax-payer  seeking  the  same 
object.  i      , 
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In  this  view  of  the  case,  the  court  is  of  the  opinicm  that  the  motive 
which  actuates  the  tax-payer  in  bringing  such  suit  is  entirely  immaterial. 
,Nor  in  this  conclusicMi  in  conflict  with  Gallagher  v.  Johnson,  i  Dec.» 
264,  on  which  the  defendants  rely.  That  was  a  case  brought  by  a  tax- 
payer to  enjoin  the  letting  of  a  contract  for  the  construction  of  a  street 
railway  in  which  it  appeared  that  the  tax-payer  had  brought  an  action 
at  the  request  of  a  person  or  corporation  whose  interests  were  inimical 
to  the  corporation  in  whose  behalf  the  suit  was  brought.  Of  course  the 
petition  was  dismissed,  and  ought  to  have  been,  even  without  the  further 
fact  being  shown  that  the  tax-payer  had  no  interest  in  the  controversy 
and  had  been  indemnified  against  costs  and  expenses.  The  language  of 
Judge  Wilson,  who  decided  that  case,  is  entirely  in  line  with  the  fore- 
going, for  one  of  the  bases  of  his  judgment  was  that  the  plaintiff,  the 
tax-payer,  had  no  personal  or  pecuniary  interest  in  the  controversy. 

But  would  the  success  of  this  suit  have  been  of  any  benefit  to  Mr. 
Heller?  The  ultimate  decision  sought  for  would  have  been  as  fatal  to 
him  as  to  Mr.  Tooker.  Nor  could  he  have  reaped  any  advantage  from  an 
order  temporarily  restraining  Mr.  Tooker  from  drawing  his  salary,  for 
not  having  been  confirmed  himself,  the  usufructs  of  office  would  have 
been  denied  to  him  as  well.  His  position  was  that  if  he  could  not  be  con- 
firmed in  his  office  and  get  the  salary  Mr.  Tooker  at  least  should  not 
have  it;  the  result  of  which  was  that  the  sole  beneficiary  of  the  con- 
troversy was  the  public.  Mr.  Peppard's  desire  to  help  Mr.  Heller,  and 
Mr.  Heller's  earnest  wish  to  deprive  Mr.  Tooker  and  his  subordinates  of 
tfieir  salaries,  could  not  possibly  be  of  any  advantage  to  Mr.  Heller;  but, 
if  gratified,  would  only  be  carrying  out  the  very  purpose  for  which  the 
statutes,  giving  Mr.  Peppard  the  right  to  sue,  were  enacted. 

For  these  reasons  Mr.  Peppard  is  entitled  to  have  his  counsel  fees 
taxed  as  part  of  the  costs.  It  is  not  denied  that  if  Mr.  Hertenstein  is  en- 
titled to  any  fee  one  hundred  and  fifty  dollars  would  be  reasonable. 

Judgment  for  the  plaintiflf  with  his  costs  aiid  allowance  of  counsel 

fees. 

Pred.  Hertenstein,  for  plaintiff. 

Wade  G,  Bllis,  assistant  corporation  counsel,  contra. 


WATERCOURSES. 

[Franklin  Common  Pleas,  1899.] 

*  Wyandot  Club  v.  A.  C.  Sells. 

1.  Rule  as  Dominion  of  Owner  ok  the  Soil. 

The  law  cannot  limit  the  ordinarily  absolute  dominion  of  the  owner  of  the 
soil,  in  respect  to  things  concealed  in  the  earth,  nor  recognize  the  adjoining 
proprietor  as  having  claims  upon  or  rights  in  a  thing  passing  under  the  sur- 
face of  his  neighbor's  land,  the  existence  of  which  was  first  revealed  by  the 
very  act  which  would  constitute  the  subject  matter  of  his  complaint. 

•  For  decision  on  demurrer  see  4  Dec.,  254. 
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1  SUBTBR&ANBAN  STRBAMS  GOVBRNBD  BY  LaW  AS  TO  SURFACB  STRBAMS. 

An  nndergroimd  stream  cf  water  flowing  in  a  well  defined  and  known  channel, 
which  can  be  traced,  is  governed  by  the  same  rules '  of  law  that  govern 
streams  flowing  npon  the  surface  of  the  earth. 

Z.  Pbrcoi^ting  Watbrs  Obfinbd. 

Percolating  waters  are  those  which  pass  through  the  ground,  beneath  the  sur- 
face of  the  earth,  without  definite  channels. 

4.  PSRCOLATING  WaTBRS  AND  UNKNOWN  STRBAMS. 

Percolating  waters  and  those  whose  sources  are  unknown  or  whose  channels 
are  undefined,  and  whose  course  is  not  known  or  notorious,  belong  to  the 
realty  in  which  they  are  found. 

i  SUBTBRRANBAN   STRBAMS  WITH  UNKNOWN  COURSBS. 

The  rules  of  law  applicable  to  percolating  waters  govern  those  streams  which 
have  definite  channels,  but  the  course  of  which  is  unknown  and  unascertain- 
able. 

6.  Prbsumption  ln  Favor  of  Land  Owner. 

Where  there  is  nothing  to  show  that  the  waters  of  a  st>ring  or  well  are  sup- 
plied by  any  defined  flowing  stream,  the  presumption  is  that  they  have  their 
source  in  the  ordinary  percolations  of  water  through  the  soil. 

7.  KuiB  AS  TO  Burdbn  of  Proof. 

The  burden  is  on  the  plaintiff,  to  show  that  without  an  excavation  or  having 
recourse  to  abstruse  speculations  of  scientific  persons,  men  of  ordinary 
powers  and  attainments  would  know  or  could,  with  reasonable  diligence, 
ascertain  that  the  stream,  when  it  emerges  into  light,  comes  from  and  has 
flowed  through  a  permanent,  definite  and  well  defined  channel. 

I  MsANiNG  OF  "Known"  and  "  Notorious." 

The  word  "  notorious,''  as  used  in  reference  to  a  subterranean  stream,  means 
that  which  is  publicly  or  generally  known  and  spoken  of;  and  the  term 
"  known,''  which  is  here  not  synonomous  with  **  visible,"  refers  to  knowledge 
by  reasonable  inference. 

9.  Maucb,  Competbnt  only  on  Qubstion  of  Damagbs. 

Malice  has  no  bearing  in  an  action  for  diverting  a  watercourse  except  upon 
the  question  of  damages,  when,  if  it  appears,  plaintiff  may  recover  pon- 
tive  damages,  including  attorney  fees. 

CHARGE  TO  THE  JURY. 
PUGH,  J. 

Gentlemen  of  the  Jury : 

Percolating  waters  are  those  which  pass  through  the  ground*  be- 
neath the  surface  of  the  earth,  without  definite  channels,  and  the  same 
rules  of  law  applicable  to  such  waters  govern  those  streams  which  have 
definite  channels,  but  the  course  of  which  is  unknown  and  tmascer- 
tainable. 

Where  there  is  nothing  to  show  that  the  waters  of  a  spring  or  well 
are  supplied  by  any  defined  flowing  stream,  the  presumption  would  be 
that  they  have  their  source  in  the  ordinary  percolations  of  water  through 
the  soil. 

Percolating  waters,  and  those  whose  sources  are  unknown,  or  whose 
channels  are  undefined,  and  whose  course  is  not  known  or  notorious,  be- 
long to  the  realty  in  which  they  are  found. 

Percolating  waters,  and  those  whose  channels  are  unknown,  and 
whose  cotu^e  is  undefined  or  unascertainable,  may  spread  themselves  in 


Digitized  by 


Google 


IM  OHIO  DECISIONS.  V«l. 


Franklin  Common  Pleas. 


any  direction  through  the  earth,  and  it  is,  therefore,  impossible  to  avoid 
disturbing  them,  without  relinquishing  the  necessary  enjoyment  of  the 
land  through  which  they  pass,  and  the  law  does  not,  therefore,  forbid 
their  disturbance. 

The  law  can  not  properly  limit  the  ordinarily  absolute  dominion  of 
the  owner  of  the  soil,  in  respect  to  things  concealed  and  hidden  in  the 
bowels  of  the  earth,  nor  recognize  the  adjoining  proprietor  as  having 
claims  upon  or  rights  in  a  thing  passing  under  the  surface  of  his  neigh- 
bor's land,  the  existence  of  which  was  first  revealed  by  the  very  act  which 
would  constitute  the  subject  matter  of  his  complaint. 

I  charge  you,  that  the  defendant  A.  C.  Sells,  is  the  absolute  owner  of 
his  property  from  the  heavens  to  the  center  of  the  earth,  and  that  he  had 
a  legal  right  to  dig  a  spring,  or  excavate  for  a  stone  quarry,  upon  any 
part  of  his  own  land,  for  the  purpose  of  obtaining  water  or  stone,  al- 
though the  digging  of  such  spring  or  excavating  for  such  stone  quarry, 
may  have  diminished  the  water  in  the  plaintiff's  spring,  and  the  plaintiflF 
has  no  right  of  action  against  the  defendant  for  so  diverting  the  water, 
if  you  find  he  has  done  so,  unless  it  is  first  proven  by  a  preponderance  of 
the  evidence  that  the  water  which  comes  into  this  spring  is  supplied  by 
an  underground  stream,  which  flows  in  a  known  and  well  defined  chan- " 
nel,  whose  course  was  well  defined  and  known  or  notorious. 

In  addition  to  the  waters  which  percolate,  ooze  and  filtrate  through 
the  earth,  there  are  also  found  in  the  bowels  of  the  earth,  subterranean  or 
underground  water  courses,  and  these  are  divided  into  two  distinct  classes 
— those  whose  channels  are  known  or  defined,  and  those  unknown  and 
imdefined.  Adjoining  proprietors  or  land  owners  have  the  same  right 
to  dig  in  their  premises,  and  to  intercept  the  course  and  flow  of  subter- 
ranean or  underground  waters,  whose  channels  are  unknown  and  unde- 
fined, as  they  would  have  to  intercept  water  percolating,  oozing  or  filtrat- 
ing through  the  earth,  and  if  a  land-owner  digs  a  hole  in  his  own  land, 
for  purposes  connected  with  the  use  of  his  own  land,  and  thereby  cuts  off 
or  diverts  the  flow  of  water  from  such  subterranean  or  underground 
channels  or  water  courses,  the  adjoining  proprietor  has  no  right  of  action 
against  him  for  so  doing. 

If  an  undergroiuid  current  of  water  flows  in  a  well  defined  and  well 
known  channel,  the  course  of  which  can  be  distinctly  traced,  it  is  governed 
by  the  same  rules  of  law  that  govern  streams  flowing  upon  the  surface  of 
the  earth.  The  owner  of  the  land  under  which  such  a  stream  flows,  can, 
therefore,  maintain  an  action  for  a  diversion  of  it,  if  such  diversion  takes 
place,  under  such  circumstances  as  would  enable  him  to  recover  if  the 
stream  had  been  wholly  above  ground;  but,  before  he  can  recover,  he 
must  show,  by  a  preponderance  of  the  evidence,  that  the  underg^und 
water  flows  in  a  known,  distinct  and  well  defined  channel. 

Interference  with,  or  the  diverting  of  percolating  waters,  or  those 
underground  streams  which  flow  in  confined  channels,  but  whose  courses 
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are  not  known,  and  are  undefined,  does  not  give  rise  to  a  cause  of  actioo 
io  favor  of  an  adjoining  proprietor,  and  the  owner  of  land  in  which  thejr 
are  found  may  use  them  or  divert  them  as  he  pleases,  without  being  liable 
to  the  adjoining  proprietor,  even  if  his  use  of  such  streams  or  such  water 
wholly  deprives  the  adjoining  proprietor  of  water  which  he  had  there- 
tofore been  accustomed  to  use  and  enjoy  upon  his  premises. 

Before  a  land  owner  can  maintain  an  action  against  an  adjoining 
proprietor  for  the  diversion  of  a  subterranean  stream,  he  must  show  by 
a  preponderance  of  the  evidence  that  such  subterranean  stream  flows  in 
a  permanent,  distinct  and  well  known  and  well  defined  channel  from  the 
land  of  the  adjoining  proprietor  on  to  his  land. 

In  this  action,  the  plaintiff  seeks  to  recover  a  judgment  for  damages 
for  the  alleg^ed  malicious  diversion  of  water  which  it  claims  supplied  its 
spring. 

If  the  defendant  diverted  the  water  which  supplied  plaintiff's  spring, 
he  is  not  liable  for  such  diversion  unless  he  thereby  violated  a  legal  right 
of  the  plaintiff.  So  far  as  it  may  be  necessary,  it  is  your  duty  to  deter- 
mine the  questions  of  fact  submitted ;  and  it  is  the  duty  of  the  court  to 
explain  and  g^ve  to  you  the  law  applicable  to  the  case,  so  that  when  you 
shall  have  determined  what  facts  appear  in  the  proofs,  you  may  apply  the 
law  to  the  facts  in  order  to  reach  a  proper  verdict. 

Subsurface  waters  may  be  divided  into  two  classes :  . 

1.  Subsurface  waters  which,  without  any  permanent,  distinct  or 
definite  channel,  percolate  in  small  veins,  ooze  or  filter  from  the  lands  of 
one  owner  to  the  lands  of  another. 

2.  Subterranean  streams  which  flow  in  a  permanent,  distinct  and 
well  defined  channel  from  the  lands  of  one  owner  to  those  of  another. 

As  to  waters  embraced  in  the  first  class,  viz..  subsurface  waters 
which,  without  any  permanent,  distinct  or  definite  channel,  percolate  in 
small  veins,  ooze  or  filter  from  the  lands  of  one  owner  to  the  lands  of 
another,  the  law  recognizes  no  correlative  rights  as  betweipn  owners  of 
adjoining  lands:  hence,  if  the  defendant,  by  digging  in  his  own  land, 
thereby  cut  off  or  diverted  underground  waters  which  had  been  accus- 
tomed to  percolate  and  ooze  through  his  land  to  the  land  of  the  plaintiff, 
and  supply  or  contribute  to  the  plaintiff's  spring,  and  damage  thereby 
occasioned  to  the  plaintiff  is  a  damage  for  which  the  defendant  is  not 
liable.  For  as  to  waters  of  this  class,  in  the  lands  of  the  defendant,  the 
plaintiff  has  no  legal  right — such  waters  belong  to  and  are  subject  to 
the  control  and  dominion  of  the  defendant  as  much  as  the  soil  itself ;  and 
any  diversion  or  use  he  may  make  of  them  violates  no  legal  right  of  the 
plaintiff.    Xo  right  of  action  can  arise  where  no  right  is  violated. 

As  to  the  waters  of  the  second  class,  viz.,  subterranean  streams 
which  flow  in  a  permanent,  distinct  and  well  defined  channel,  from  the 
lands  of  one  owner  to  those  of  another,  they  may  be  considered  under 
two  heads,  (a)  those  whose  existence  or  course  is  neither  known  nor 
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notorious;  (b)  those  whose  existence  and  course  are  known  or  notorious. 
Those  falling  under  head  (a),  viz.,  those  whose  existence  or  course  is 
neither  known  nor  notorious,  are  governed  by  the  same  rules  of  law  as 
are  applicable  to  percolating  waters.  All  such  waters,  the  law  considers 
as  belonging,  like  percolating  waters,  to  the  owner  of  the  land  in  which 
they  may  be,  and  the  owner  of  adjoining  land  has  no  legal  rig^t  in  or  to 
them,  and,  of  course,  has  no  right  of  action  for  their  use,  diversion  or 
destruction. 

But,  as  to  the  waters  of  the  second  class,  falling  under  head  (b), 
viz.,  subterranean  streams  which  flow  in  a  permanent,  distinct  and  well 
defined  channel  from  the  lands  of  one  owner  to  those  of  another,  whose 
existence  and  course  are  known  or  notorious,  the  law,  as  between  adjoin- 
ing proprietors  of  land,  recognizes  the  existence  of  certain  correlative 
rights. 

As  to  such  streams,  the  owner  of  the  lower  land  has  the  legal  right 
to  have  the  stream  flow  to  his  land  at  its  natural  and  ancient  place  and 
level.  The  upper  proprietor  may  use  the  water  of  such  stream,  for  any 
purpose  to  which  it  can  be  applied  beneficially,  without  material  injury  to 
the  rights  of  others ;  he  has  the  right  to  the  ordinary  use  of  the  water  on 
his  own  land,  for  the  purpose  of  supplying  his  natural  wants,  including 
the  use  of  the  water  for  domestic  purposes  of  his  land,  such  as 
drinking  and  cooking,  and  for  his  stock.  For  these  natural  uses 
he  may,  if  necessary,  consume  all  the  water  of  the  stream.  But 
he  has  no  right  to  waste  the  water  to  such  an  extent  as  to  destroy, 
or  materially  impair,  the  right  of  the  lower  owner.  He  may  use 
"the  water  for  all  domestic  purposes  connected  with  the  use  of  his  land, 
and  for  any  damage  resulting  to  the  lower  proprietor  in  consequence  of 
such  use  by  the  upper  proprietor,  the  latter  is  not  liable ;  nor  is  he  liable 
for  any  misuse  or  waste  of  the  water,  unless  in  consequence  thereof  the 
lower  proprietor,  sustains  an  injur\'.  But  if  he  diverts  the  water  ma- 
terially over  and  beyond  what  he  may  reasonably  need  for  domestic  pur- 
poses connected  with  the  use  of  his  land,  and  if  in  consequence  of  such 
excessive  diversion  of  the  water,  the  lower  proprietor  is  damaged,  for 
such  damage  the  upper  proprietor  is  liable.  Unless  the  existence  and 
course  of  such  streams  are  known  or  notorious,  the  lower  proprietor  has 
no  right  to  the  waters  thereof  before  they  reach  his  land  and  for  this 
diversion  by  the  upper  proprietor  while  they  are  on  his  land,  the  lower 
proprietor  has  no  remedy  or  right  of  action.  Hence,  the  defendant  is 
,not  liable  in  this  action  unless  there  was  a  subterranean  stream  which 
flowed  in  a  permanent,  distinct  and  well  defined  channel  from  his  land  to 
the  land  and  spring  of  the  plaintiflF,  the  existence  of  course  of  which  was 
known  or  notorious.  If  there  was  such  a  stream  and  its  existence  or 
couse  was  neither  known  nor  notorious,  the  plaintiff  had  no  legal  right  in 
or  to  the  stream  or  the  waters  thereof,  in  the  defendant's  land,  and  the 
defendant  might  lawfully  dig  upon  his  own  land,  and  if  by  doing  so  lie 
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ihoold  divert  the  water  and  thereby  impair  or  destroy  the  plaintiff's 
spring,  he  would  not  be  liable  to  the  plaintiff. 

If  it  does  not  appear  from  the  evidence  that  the  waters  which  come 
to  the  surface  are  supplied  by  a  subterranean  stream  which  flows  in  a 
permanent,  distinct  and  well  defined  channel,  they  are  presumed  to  be 
formed  by  the  ordinar}'  percolations  of  water  in  the  soil.  Hence,  you 
can  not  find  that  the  water  which  supplied  the  plaintiff's  spring  was  a 
subterranean  stream  flowing  in  a  permanent,  distinct  and  well  defined 
diamiel,  unless  such  fact  is  proved  by  a  preponderance  of  the  evidence. 
The  burden  of  proof  is  also  upon  the  plaintiff  to  show  that  the  existence 
and  course  of  such  a  stream  was  known,  or  notorious.  In  this  connec- 
tion the  term  '^notorious"  means  that  which  is  publicly  or  generally 
known  and  spoken  of ;  and  the  term  "known,"  which  is  not  here  synono- 
mous  with  "visible,"  refers  to  knowledge  by  reasonable  inference.  The 
burden  of  proof  is  on  the  plaintiff  to  show  that,  without  opening  the 
ground  by  excavation  or  having  recourse  to  abstruse  speculations  of 
scientific  persons,  men  of  ordinary  powers  and  attainments  would  know, 
or  could  with  reasonable  diligence  ascertain,  that  the  stream,  when  it 
emerges  into  light,  conies  from,  and  has  flowed  through  a  permanent, 
definite  and  well  defined  channel. 

The  defendant  is  not  liable  in  this  action,  unfess  he  violated  a  legal 
right  of  the  plaintiff.     If  no  such  right  was  violated,  your  verdict  must 
be  for  the  defendant.     If  the  act  of  the  defendant  was  not  unlawful,  that 
is,  if  he  violated  no  legal  right  of  the  plaintiff,  his  motive  in  doing  the  act, 
whether  good  or  bad,  whether  malicious  or  otherwise,  can  make  no  dif- 
ference.   If  the  act  was  lawful,  a  bad  motive  could  not  make  the  act  un- 
lawful.   If  the  act  was  unlawful,  a  good  motive  could  not  make  the  act 
lawful.    Hence  the  question  of  malice  can  give  no  right  of  action  and  is 
not  material  to  the  legal  rights  of  the  parties  unless  you  shall  find  that 
the  defendant  has  violated  a  legal  right  of  the  plaintiff  and  shall  come  to 
consider  the  matter  of  damages,  as  to  which  I  shall  advise  you  presently. 
If  there  was  a  subterranean  stream  which  flowed  in  a  permanent^ 
distinct  and  well  defined  channel  from  the  defendant's  land  to  the  plain- 
tiffs land  and  spring,  and  supplied  the  latter  with  water,  and  if  the  exist- 
ence and  course  of  the  stream  were  known  or  notorious,  and  if  the  de- 
fendant, by  digging  in  his  own  land,  diverted  a  portion  of  the  water  of 
such  stream  and  caused  it  to  flow  out  on  his  own  land,  for  such  diversion 
the  defendant  is  not  liable,  unless  he  diverted  more  water  than  was  rea- 
sonably needed  for  domestic  purposes  connected  with  the  use  of  his  land ; 
Iwit,  if  he  diverted  materially  more  of  the  water  of  said  stream  than  was 
reasonably  needed  for  such  domestic  purposes,  and  if,  by  reason  of  such 
diversion  of  water,  in  excess  of  what  was  reasonably  needed  for  domestic 
purposes,  the  water  of  the  plaintiff's  spring  was  diminished  in  quantity 
from  flowing  out  on  the  plaintiff's  land  at  its  natural  and  ancient  grade, 
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ami,  if  the  diversion  of  such  excess  of  water  materially  damaged  the 
plaintiff,  the  defendant  is  liable  in  damages. 

If  you  find  for  the  plaintiff,  you  should  allow  it  such  sum  as  will 
iairly  and  reasonably  compensate  it  for  the  injury  sustained  by  it,  if  any, 
in  consequence  of  the  wrongful  act  of  the  defendant.  The  measure  of 
•damages  is  the  diminution,  if  any,  at  the  time  of  the  ccmimission  of  the 
wrongful  act,  in  the  market  value  of  the  plaintiff's  property,  in  conse- 
•quence  of  that  act ;  and  you  may  also  allow  the  plaintiff  interest  thereon, 
from  the  time  of  the  injury  to  the  present  date,  at  the  rate  of  six  per  cent, 
per  annum.  And  if  you  shall  find  from  the  evidence  that  the  defendant 
did  the  wrongful  act  maliciously,  then  and  in  such  case,  you  may  allow 
to  the  plaintiff  reasonable  counsel  fees  for  the  services  of  his  attorneys 
■in  and  about  the  prosecution  of  the  present  action.  The  law  permits  no 
•evidence  to  be  offered  of  the  value  of  such  attorney  fees,  but  leaves  the 
-allowance  and  the  amount  thereof  to  the  discretion  of  the  jury ;  and  if  the 
defendant  did  the  wrongful  act  maliciously  you  may,  in  addition  to  such 
damages,  allow  to  the  plaintiff  such  further  sum  by  way  of  punishment 
(punitive  damages)  as  you  may  deem  just  and  proper.  But  while  you 
are  authorized,  if  the  injury  was  malicious,  to  allow  punitive  damages, 
you  are  not  required  to  allow  them  unless  you  conclude  they  should  be 
allowed;  their  allowance,  or  disallowance,  and  if  allowed  the  amount 
thereof,  must  be  determined  by  the  jury  in  the  light  of  all  the  circum- 
•stances  and  evidence. 

If  you  find  for  the  defendant  you  will  simply  say  so. 


DOWER— ESTOPPEL. 

[Darke  Common  Pleas,  1S99.]  ^ 

Jbmima  Brown  v.  Lewis  H.  Kbrns  et  al. 

1.  Extent  of  Dowbr  Rights— Successfvb  Transfers. 

Under  aec.  4188.  Rev.  Stat.,  a  widow  is  entitled  to  dower  in  each  entire  tract  of 
land  of  which  her  hnsband  was  seized  during  marriage ;  and  the  fact  that  the 
different  tracts  of  land  were  purchased  successively,  one  with  the  proceeds 
of  the  other,  would  not  affect  her  dower  in  the  specific  tracts,  or  permit  her 
husband,  without  her  consent  or  signature,  to  dispose  of  a  tract  of  land  and 
carry  her  dower  into  another  tract. 

^  Estoppel— Married  Women. 

Married  women  are  subject  to  the  doctrine  of  equitable  estoppel. 
:3.  Not  Appucable  to  Land  Held  by  Husband. 

Am  between  the  heirs  of  a  deceased  husband  and  the  widow,  the  widow  would 
not  be  estopped  from  claiming  dower  by  conduct  in  the  life  time  of  the 
husband,  amounting  to  a  denial  that  she  was  his  wife,  in  lands  of  which  he 
died  seized. 
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i  Affucation  of  a  Difpbrbnt  Rui^— Bstoppbi*. 

A  different  rule  obtains  between  grantees  of  the  husband  and  the  person  who 
daims  to  be  his  widow,  in  relation  to  lands  which  were  conyeyed  by  the  hus- 
band in  his  lifetime.  Thus,  where  the  husband  obtained  and  conveyed  the 
property  when  the  wife,  haying  abandoned  the  husband,  was  living  in  adul- 
tenr  with  another  person,  and  permittine  persons  dealing  with  her  husband 
to  believe  that  she  was  not  his  wife  and  had  no  interest  in  his  property,  the 
doctrine  of  equitable  estoppel  is  enforcible  against  the  wife  in  favor  of  the 
grantees  of  the  husband. 

&  Abandonmbnt— Living  In  Adui«tbry— Porpbiturb. 

Abandonment  of  the  husband  and  living  in  a  state  of  adultery,  unless  con- 
doned, works  a  forfeiture  of  dower  rights  under  sec.  4192,  Rev.  Stat 

1  Husband's  Adui.tbry  Dobs  not  Condone. 

The  fact  that  the  husband  was  also  living  in  a  state  of  adultery  does  not  affect 
the  force  of  the  statute  or  amount  to  a  condonement  of  the  conduct  of  the 
wife. 

7.  WiFB'S  BBI4BF  THAT  HUSBAND  HAD  ObTAINBD  A  DiVORCB. 

Nor  would  the  fact  that  the  wife  believed,  in  good  faith,  that  her  husband  had 
procured  a  divorce,  before  she  abandoned  him  and  took  up  with  the  adulterer, 
effect  her  dower  rights. 

Fisher,  J. 

This  is  an  action  for  the  assignment  of  dower  in  four  several  tracts 
of  land. 

The  plaintiff  avers  that  she  is  the  widow  of  Alexander  Brown,  who 
died  in  1894,  and  that  during  their  coverture  the  said  Brown  was  seised 
of  said  several  tracts  of  land ;  that  the  said  defendant,  Lewis  H.  Kerns, 
claims  to  own  and  hold  tract  No.  4 ;  the  defendant,  John  Dresher,  claims 
to  own  and  hold  tract  No.  i ;  the  defendant,  James  H.  Hartsell,  claims  to 
own  and  hold  tract  No.  2 ;  and  the  defendants,  David  C.  and  David  R, 
Roades,  claim  to  own  and  hold  tract  No.  3. 

The  defendants  filed  a  joint  answer  consisting  of  three  defenses. 
The  first  defense  admits  that  Alexander  Brown  is  dead ;  that  the  plaintiff 
was  married  to  the  said  Brown,  as  averred  in  the  petition ;  and  that  the 
defendants  own  the  several  tracts  of  land  described  in  the  petition,  and 
that  the  heirs  of  the  body  of  the  said  Alexander  Brown,  deceased,  have 
DO  interest  or  estate  therein,  and  then  denies  each  and  every  other  allega- 
tion in  the  petition  contained. 

The  second  defense  alleges  that  Alexander  Brown,  deceased,  owned 
and  was  seised  in  fee  simple  of  the  fourth  tract,  from  April  6,  1872,  to 
November  15,1872;  that  he  owned  and  was  seised  in  fee  simple  of  the 
second  tract  from  January  24,  1876,  to  May  27,  1880;  that  he  owned  and 
was  seised  in  fee  simple  of  the  first  tract  from  March  14,  1881,  to  Janu- 
ary 14,  1884;  that  each  of  the  several  tracts  was  encumbered  by  mort- 
gage for  the  purchase  money ;  that  Alexander  Brown  never  paid  on  either 
of  said  tracts  to  exceed  the  sum  of  $1,500;  that  he  never  owned  a  greater 
estate  in  either  of  the  said  tracts  than  said  sum  of  $1,500;  and  that  on 
«alc  or  exchange  of  one  tract  for  another,  he  used  and  applied  the  pro- 
tects in  the  purchase  of  said  succeeding  tracts  so  held  and  owned  by  him, 
a9  alleged ;  that,  by  reason  thereof,  the  plaintiff  is  entitled  to  dower  in  but 
8       »  s,  &  C.  P. 
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one  of  said  tracts,  and  only  to  the  extent  of  the  pvrdiase  roonej  paid 
diereon. 

The  third  defense  alleges  that  while  Alexander  Brown  was  serving 
is  a  soldier  in  the  army,  the  plainti£f  wilfully  abandoned  him  and  went 
to  live  and  cohabit  with  one  Adolphus  Lavingthal,  as  his  wife,  and  todc 
his  name  and  bore  him  a  child,  and  continued  to  so  live  and  cohabit  with 
him  as  his  wife  continually  until  his  death,  which  occurred  some  ten 
years  ago.  That,  with  the  exception  of  a  short  time,  said  plainti£f  and 
Lavingthal  lived  together  as  man  and  wife,  in  the  neighborhood  of  the 
lands  in  the  petition  described ;  at  and  during  the  time,  they  were  so  held 
and  owned  by  Alexander  Brown ;  and  at,  or  about  the  times  these  defend- 
ants or  their  immediate  grantees,  from  said  Brown,  became  the  pur- 
chasers. That  when  said  Brown  was  discharged  from  the  army  he  re- 
turned to  his  home;  and  about  that  time  married  another  woman,  and 
this  second  wife  dying,  some  time  thereafter,  he  again  remarried,  which 
third  wife  survived  him  as  his  widow ;  that  during  the  time  that;,  he  lived 
with  his  second  and  third  wives  and  to  the  date  of  his  death,  which  oc- 
curred in  1894,  they  lived  in  the  neighborhood  where  the  plaintiff  and 
said  Lavingthal  were  living  together  as  husband  and  wife ;  these  def^d- 
ants  purchased  said  lands  for  value,  and  without  any  knowledge  what- 
ever of  the  claim  of  the  plaintiff  that  she  was  entitled  to  dower  therein ; 
that  the  conveyances  of  said  lands  were  made  by  the  said  Brown,  his  said 
second  and  third  wives  joining  with  him  and  releasing  dower  therein. 

That  from  the  time  the  plaintiff  abandoned  said  Brown  and  went  to 
Kving  with  Lavingthal.  as  his  wife,  she  never  claimed  to  be  the  wife  of 
said  Brown ;  and,  with  the  knowledge  of  all  the  facts,  stood  by  and  saw 
and  permitted  the  said  Brown,  without  objection,  to  hold  out  to  the  world 
the  women  of  his  second  and  third  marriages,  to  be  his  lawful  wives,  and, 
without  making  her  claim  known,  saw  and  permitted  these  defendants 
and  those  under  whom  tlicy  claim,  to  deal  with  the  said  Brown  and  pur- 
chase said  lands  from  him  upon  the  reliance  that  the  women  of  his  second 
and  third  marriages  were  his  lawful  wives ;  and  the  only  ones  entitled  to 
dower  in  the  land.  That  said  Brown  never  at  any  time  condoned  the 
abandonment  or  conduct  of  the  plaintiff. 

To  the  second  and  third  defenses  the  plaintiff  demurred,  and  as- 
signed as  grounds  that  neither  of  the  defenses  state  facts  sufficient  to 
constitute  a  good  defense  to  the  petition. 

(i).  I  am  inclined  to  think  that  the  demurrer  is  well  taken  to  the 
second  defense.  Section  4188,  Rev.  Stat.,  provides  that  a  widow  who 
hsLS  not  relinquished  or  been  barred  of  the  same,  shall  be  endowed  of  an 
estate  for  life,  in  one-third  of  all  the  real  property  of  which  the  deceased 
fiusband  was  seised  as  an  estate  of  inheritance  at  any  time  during  the 
marriage. 

From  these  statutes  it  would  appear,  that  if  the  plaintiff  is  entitled  to 
dower  at  all,  she  would  be  entitled  to  dower  in  each  tract  of  which  her 
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husband  was  seised  during  the  marriage,  and  the  fact  that  each  tract  was 
encumbered  by  a  mortgage  for  part  of  the  unpaid  purchase  money,  would 
not  aflFect  her  dower  right  in  the  specific  tract,  and  permit  her  husband^ 
without  her  consent  or  signature,  to  dispose  of  the  tract  of  land  and 
transfer  her  dower  interest  to  the  surplus  fund  after  the  payment  of  the 
pigrhase  money  mortgage,  and  then  carry  her  dower  right  in  the  fund 
into  anothei-  tract  of  land. 

Such  a  doctrine  would  result  in  a  mathematical  puzzle  out  of  which 
a  Munchausen  would  be  unable  to  extricate  himself. 

To  what  extent  she  should  be  endowed  in  each  tract  is  not  so  clear, 
but  the  court  is  of  the  opinion  that,  under  the  holdings  of  our  Supreme 
Court,  she  would  be  entitled  to  dower  in  each  entire  tract. 

The  demurrer  therefore,  to  this  second  defense,  will  be  sustained. 
(2).     The  third  defense  includes  two  separate  defenses.     That  of 
estoppel  by  conduct  of  the  plaintiff,  and  of  forfeiture  by  reason  of  aban- 
donment of  her  husband  and  the  living  in  a  state  of  adultery  with  Lav- 
ingthal. 

As  between  the  heirs  of  the  deceased  husband  and  the  widow,  the 
widow  would  not  be  estopped  from  claiming  dower  by  conduct  in  the 
lifetime  of  the  husband,  amounting  to  a  denial  that>she  was  his  wife,  in 
lands  of  which  he  died  seised ;  but  the  court  is  of  the  opinion,  that  a  dif- 
ferent nile  obtains  between  the  grantees  of  the  husband  and  the  person 
who  claims  to  be  his  widow,  in  relation  to  lands  which  were  conveyed  by 
the  husband  in  his  lifetime. 

I  know  of  no  rule  of  law  which  exempts  married  women  from  the 
doctrine  of  equitable  estoppel.  Coverture  will  not  excuse  fraud,  nor  will 
it  shield  a  married  woman  from  the  binding  force  of  her  conduct  where 
she  seeks  to  enforce  a  right  inconsistent  with  that  conduct  upon  which 
others  have  relied  and  acted. 

Mr.  Pomeroy  in  his  work  on  Kquity  Jurisprudence,  sec.  814,  after 
calling  attention  to  the  conflicting  Authorities  observes :  "The  tendency 
of  modem  authorities,  however,  is  strongly  towards  the  enforcement  of 
estoppel  as  against  married  women  as  against  persons  sui  juris,  with  little 
or  no  limitation  on  account  of  their  disability :  this  is  plainly  so  in  states 
where  the  legislation  has  freed  their  property  from  all  interest  or  control 
of  their  husbands,  and  has  clothed  them  with  partial  or  complete  capacity 
to  deal  with  it  as  though  they  were  single.  Even  independently  of  this 
legislation,  there  is  a  decided  preponderance  of  authority  sustaining  the 
estoppel  against  her,  either  when  she  is  attempting  to  enforce  an  alleged 
right  or  maintain  a  defense."  And  he  adds  further,  "There  are,  how- 
ever, decisions  which  hold,  in  effect,  that  since  a  married  woman  can  not 
be  directly  bound  by  her  contracts  or  conveyances,  even  when  accom- 
panied with  fraud,  so  she  can  not  be  indirectly  bound  through  means 
of  an  estoppel ;  and  the  operation  of  the  estoppel  against  her  must  be  con- 
fined to  cases  where  she  is  attempting  affirmatively  to  enforce  a  right 
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inconsistent  with  her  previous  conduct,  upon  which  the  other  party  has 
relied.  These  decisions  seem  to  be  in  opposition  to  the  general  current 
of  authorities." 

Wilder  v.  Wilder,  9  L.  R.  A.,  97 ;  Arthur  v.  Israel,  10  L.  R.  A.,  693 ; 
Speier  v.  Opfer,  2  L.  R.  A.,  345 ;  Towels  v.  Fisher,  7  N.  C,  443. 

While  the  exact  point  has  never  been  decided  in  Ohio,  the  principle 
of  the  doctrine  has  been  held  in  cases  involving  questions  somewhat 
similar  to  the  one  at  bar. 

By  the  act  of  April  3,  1861,  and  acts  amendatory  thereto,  a  married 
woman  was  relieved  of  many  of  the  disabilities  fixed  upon  her  by  the 
marriage  relation.  In  regard  to  her  separate  property,  she  stands  now, 
and  for  most  of  the  time  did,  during  the  period  of  time  involved  in  this 
case,  in  relation  to  her  rights,  as  a  feme  sole;  the  statutes  have  relieved 
her  from  her  marriage  disabilities,  and  enabled  her  to  enter  into  contracts 
as  though  single.  The  reason  of  the  rule  which  denied  the  application 
of  equitable  estoppel,  having  been  removed,  the  rule  itself  ceases. 

Herman  in  his  work  on  Estoppel,  sec.  1105,  says:  "Under  the  vari- 
ous statutes  removing  the  common  law  disabilities  from  married  women, 
corresponding  liabilities  have  necessarily  been  imposed  upon  them. 
They  take  the  civil  rights  and  privileges  conferred,  subject  to  all  inci- 
dental and  correlative  burdens  and  obligations;  and  their  rights  and  ob- 
ligations are  to  be  determined  by  the  same  rules  of  law  and  evidence  by 
which  the  rights  and  obligations  of  the  other  sex  are  determined  under 
like  circumstances. 

"These  disabilities  are  for  the  most  part  intended  for  the  protection 
and  benefit  of  the  wife  from  the  dominion  of  the  husband.  The  domin- 
ion of  the  husband  being  removed,  the  reason  for  the  protection  is  re- 
moved. So  it  was  held,  in  Smiley  v.  Wright,  2  Ohio,  506,  that  where  the 
widow,  entitled  to  dower,  being  present  at  the  sale,  under  order  of  the 
court,  asserts  that  the  sale  may  be  made  free  from  dower,  in  consequence 
of  which  the  price  is  increased,  is  thereby  barred  of  dower,  although  the 
purchaser  was  not  ignorant  of  her  title. 

"The  same  doctrine  is  held  in  Rosenthal  v.  Mayhugh,  33  Ohio  St., 
155.  In  that  case  the  husband  of  the  defendant,  Clarissa  Mayhugh, 
abandoned  her  and  went  to  parts  unknown,  and  was  absent  for  a  period 
of  more  than  eight  years ;  during  his  absence  his  wife,  believing  that  |ie 
was  dead,  joined  with  her  children  in  conveying  the  real  estate  of  which 
her  husband  was  seised ;  her  husband  afterwards  turned  up,  but  did  not 
live  with  her,  and  in  a  short  time  died.  After  his  death,  his  widow 
sought  to  have  her  dower  assigned  in  the  real  estate,  claiming  that  she 
was  a  feme  covert  at  the  time  the  conveyance  was  made,  that  her  act  and 
deed  were  void ;  and  the  court  held  that  although  the  husband  was  Hvmg 
and  although  such  conveyance  did  not  operate  as  a  release  of  her  inchoate 
right  of  dower,  yet  she  is  barred  by  way  of  equitable  estoppel  from  treat- 
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ing  her  contract  as  a  nullity,  and  from  asserting  her  right  to  have  dower 
assigned,  upon  the  death  of  her  husband." 

Herman  on  Estoppel,  Sec.  1108. 

The  case  of  Edgar  v.  Richardson,  33  Ohio  St.,  581,  is  another  lead- 
ing case  in  Ohio;  and  is  referred  to  by  Herman,  under  sec.  781,  as  a  case 
involving  an  estoppel  in  pais.  In  this  case,  the  wife  deserted  the  hus- 
band, and  having  failed  to  obtain  a  divorce,  went  to  parts  unknown 
and  remained  away  about  three  years.  On  her  return  she  declared 
that  during  her  absence  she  had  obtained  a  divorce.  In  a  few 
years  afterwards,  her  husband  deciding  to  remarry,  sent  an  agent 
to  inquire  of  her  in  reference  to  her  having  obtained  a  divorce.  In 
replying  to  the  inquiries  she  stated  that  she  had  obtained  a  divorce, 
and  that  she  hoped  her  former  husband  would  marry  again.  This  in- 
fonnation  was  communicated  to  the  parties  interested,  and  they  were 
married.  About  the  same  time,  the  first  wife  also  married  again  and 
lived  with  her  second  husband.  A  few  years  later,  the  first  husband  died, 
childless  and  intestate,  and  thereupon  his  first  wife,  claiming  to  be  his 
heir,  conveyed  a  tract  of  land,  of  which  he  died  seised,  to  the  plainti£F, 
who  brought  this  action  against  the  second  wife  to  dispossess  her  of  the 
land;  the  court  held  that  the  admissions  of  the  first  wife,  that  she  had 
obtained  a  divorce,  though  relating  to  a  matter  of  record,  were,  as  against 
tiie  party  claiming  under  her,  admissible  in  evidence  and  warranted  the 
court  in  holding  that  the  plaintiff  was  estopped  from  denying  that  she 
was  divorced. 

The  acts  of  estoppel  done  by  the  wife  in  the  lifetime  of  the  husband 
are  held  to  operate  upon  her  after  his  death. 

The  court  views  the  controversy  as  one  relating  solely  to  property 
rights,  unaffected  by  those  legal  considerations  which  give  to  marriage 
its  peculiar  status. 

In  Ohio,  inchoate  dower  is  held  to  be  a  present  valuable  interest  in 
the  estate,  something  more  than  a  naked  possibility ;  it  is  a  present  vested 
right  of  value,  susceptible  of  being  estimated  contingent  on  survivorship. 
The  answer  avers  that  when  her  husband  obtained  this  real  estate,  she 
was  not  living  with  him,  but  was  living  with  another  person,  declaring 
by  her  acts  and  words  that  she  was  not  the  wife  of  Brown,  but  was  the 
wife  of  the  man  with  whom  she  was  living.  She  had  abandoned,  for 
years,  the  performance  of  every  marital  obligation  and  duty.  She  had 
led  the  women,  who  afterwards  became  the  wives  of  her  husband,  to  be- 
Bcve  that  she  was  not  the  wife  of  Brown ;  and  to  believe  that  they  were 
lawfully  married  to  Brown ;  she  permitted  those  dealing  with  her  husband 
in  relation  to  matters  in  which  she  had  a  vested  interest  to  believe  that 
she  was  not  his  wife,  and  that  she  was  in  no  way  interested  in  the  sub- 
ject matter.  And  the  court  is  of  the  opinion  that  it  would  be  a  fearful 
violation  of  conscience  and  all  equitable  rules  to  permit  the  plaintiff,  on 
the  death  of  her  husband,  to  boldly  seize  all  the  pecuniary  advantages 
conferred  by  law  upon  a  faithful  wife  and  bereaved  widow. 
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This  argument,  in  relation  to  estoppel,  is  based  upon  the  assuam- 
tion  that  Mrs.  Brown  was  married  to  I^avingthal  under  the  impressiot| 
that  she  was  divorced  from  her  husband. 

The  court  is  further  of  the  opinion  that  the  defense  of  forfeiture,  by 
reason  of  cohabitation  and  adultery  is  equally  good.  1  need  not  go  into 
an  extended  discussion  of  this  defense.  It  is  sufficient  to  say  that  ^ 
common  law  dower  was  not  forfeited  by  adultry.  The  forfeiture  was  in- 
troduced by  the  act  of  13  Edward  1,  chapter  34,  commonly  known  as  the 
statute  of  Westminister  2nd.  Seagrave  v.  Seagrave,  13  Versey,  Jr.,  442; 
Co.  Litt,  32  B. 

This  statute  is  the  basis  of  sec.  4192,  Rev.  Stat.,  which  provides  that 
a  husband  or  wife  who  leaves  the  other  and  dwells  in  adultery,-  shall  be 
barred  of  the  right  of  dower  in  the  real  property  of  the  other,  unless  the 
offense  is  condoned  by  the  injured  consort ;  and  was  incorporated  in  our 
law  in  1804. 

The  averment  of  the  answer  is  that  the  plaintiff  abandoned  her  hus- 
band and  lived  in  a  state  of  adultry  until  his  death,  and  that  the  offense 
was  never  condoned  by  the  husband.  I  do  not  think  that  the  fact,  if  it  be 
a  fact,  that  her  husband,  Brown,  was  living  in  a  state  of  adultery  also, 
would  in  any  way  affect  the  force  of  the  statute,  or  amount  to  a  condone- 
ment  of  the  offence  on  the  part  of  Brown,  within  the  meaning  of  the  law ; 
nor  am  I  of  the  opinion  that  the  fact  that  she  believed,  in  good  faith,  that 
her  husband  had  procured  a  divorce  from  her  before  she  took  up  with 
the  adulterer,  would  in  any  way  affect  her  rights,  if  she  abandoned  her 
husband  and  lived  in  a  state  of  adultery.  Second  Bacons'  Abridge- 
ment, 384. 

The  court  has  been  unable  to  find  but  few  American  authorities 
which  discuss  this  statute,  and  has  relied  largely  upon  the  interpretation 
given  it  by  the  English  courts. 

In  Coot  V.  Berty,  12  Mod.,  3,  on  the  plea  of  elopement  of  the  wife 
and  the  reply  of  the  wife  that  the  husbanb  bargained  and  sold  her  to  the 
adulterer,  the  court  held  the  reply  bad ;  for  the  reason  that  the  license  of 
the  husband  to  live  in  adultery  could  not  be  plead  in  bar  by  the  widow, 
where  she  seeks  to  recover  dower. 

In  Hethrington  v.  Graham,  6  Bingham,  134,  it  is  held  that  adultery  is 
a  bar  to  dower,  although  committed  after  the  husband  and  wife  have 
seperated  by  mutual  consent.  In  Scribner  on  Dower,  532,  and  notes,  the 
same  doctrine  is  announced  as  the  law  of  this  country;  nor  is  a  divorce 
necessary,  in  order  to  bring  into  operation,  the  statute.  In  Goss  v. 
Froman.  8  L.  R.  A.,  102 ;  S.  C.  11  Ky.  L.  Rep.,  631,  under  a  statute  simi- 
lar to  our  own,  the  court  held,  in  an  action  by  the  widow  for  dower,  that 
she  had  forfeited  her  right  to  dower  by  reason  of  her  adultery  and 
abandonment  of  her  husband.  To  the  same  effect  is  Bell  v.  Neely,  i 
Bail  L.,  3x2.  S.  C,  119  Am.  Dec.,  686;  Woodward  v.  Dowse,  to  C.  B.  N, 
S.,  722. 
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The  court  is,  thei:efore,  of  the  opinion,  under  the  fs^cts  alleged  in 
this  defense,  the  plaintiff  forfeited  her  right  to  dower  by  virtue  of  seq. 
4192,  Rev.  Stat.,  and  the  demurrer  must  be  overruled. 

Meeker  &  Gaskell,  for  plaintiff. 

Anderson  &  Bowttian,  for  defendant. 


ASSIGNMENTS— DAMAGES. 

[Preble  Common  Pleas,  1899.] 
M.  J.  Lally  V.  H.  H.  Parr,  Assignor. 

ISSIGNMBMTS  PRIOR  BXISTING  CLAIM  FOR  DAMAGBS. 

A  liability  for  damages,  whether  arising  ont  of  contract  or  ^x  delicto^  ezistinf 
prior  to  an  assignment  for  the  benefit  of  creditors  andjreduced  to  jndgmeqt 
after  the  assignment,  is,  when  so  liquidated,  a  claim  entitled  to  share  In  the 
distribution  of  the  insolvent's  estate.  In  case  at  bar,  this  rule  is  applied  to  a 
daim  for  debauching  and  alienating  a  wife's  affections. 

Fisher,  J. 

This  cause  is  submitted  to  the  court  on  an  agreed  statement  of  fact3. 

From  this  statement  it  appears  that  on  May  16,  1896,  Lally,  the 
plainti£F  in  this  case,  commenced  in  this  court  an  action  to  recover  dam- 
ages ag^ainst  the  defendant's  assignor,  J.  A.  Gruver,  for  debauching  his 
wife  and  alienating  her  affections;  that  shortly  after  the  conunencement 
of  the  suit,  to-wit,  June  23,  1896,  Gruver  being  insolvent,  made  an  as- 
signmemt  to  the  defendant,  Farr,  for  the  benefit  of  his  creditors ;  that  on 
December  6,  1896,  the  plaintiff  recovered  a  judgment  for  the  stmi  of 
$i3oo.oo  against  Gruver;  that  after  the  recovery  of  said  judgment,  the 
plaintiff  probated  and  presented  the  same  to  the  said  Farr,  as  such  as- 
signee, for  allowance  and  participation  in  the  distribution  of  the  assets 
of  said  insolvent;  that  on  May  27,  1897,  the  claim  was  rejected  as  not  a 
valid  claim  against  said  estate  of  Gruver,  and  not  entitled  to  participation 
in  the  distribution  thereof. 

The  question  is,  is  the  judgment  recovered  by  Lally  against  Gru- 
ver after  his  assignment,  such  a  claim  as  may  be  proved  against  the  as- 
signed estate,  and  share  in  the  distribution  of  the  same? 

It  is  maintained  by  counsel  for  the  assignee,  that  it  is  not  such  a 
claim;  that  at  the  time  Gruver  made  his  assignment,  Lally's  claim  was 
one  for  unh'quidated  damages,  arising  not  out  of  breach  of  contract,  but 
out  of  a  personal  tort,  a  violation  of  Lally's  personal  rights  or  feelingfs ; 
that  the  relation  of  debtor  and  creditor  did  not  exist  between  Lally  and 
Gruver  until  after  judgment  was  entered  upon  the  record,  and  hence  was 
not  a  debt  existing  at  the  time  of  the  assigfnment.  and  therefore  not  enti- 
tled to  share  in  the  assigned  estate. 


Digitized  by 


Google 


1  lat OHIO  DECISIONS.  Vol. 

Preble  Common  Pleas. 

At  first  impression  the  question  seems  to  involve  but  little  difficulty^ 
but  on  examination  it  is  not  without  serious  difficulty;  much  doubt  sur- 
rounds its  solution ;  and  the  court  is  left  to  declare  a  precedent  from  an 
analysis  of  our  insolvent  debtors'  act,  aided  by  the  discussion  of  cotuts 
of , -other  states,  where  construction  is  given  to  the  words,  "debtor"  and 
"creditor,"  under  kindred  statutes. 

It  is  true,  as  claimed  by  counsel  for  the  assignee,  that  the  adminis- 
tration of  insolvent  estates  is  regulated  by  statute.  The  object  of  the 
statute  is  to  secure  an  equal  distribution  of  an  insolvent  estate  among  all 
his  creditors.  By  this  statute,  jurisdiction  over  insolvent  estates  is  given 
to  the  probate  court,  and  it  is  argued  that  before  the  probate  court  could 
acquire  jurisdiction,  it  must  be  made  to  appear  affirmatively  that  the  per- 
son for  whom  an  assignee  or  trustee  is  sought,  is  insolvent;  that  this 
being  a  jurisdictional  fact,  a  person  having  no  other  debts,  save  an  un- 
liquidated claim  for  damages  for  a  personal  tort,  could  not  be  said  to  be 
insolvent  until  such  damages  should  be  determined.  Hence,  a  demand 
for  damages  for  a  tort  does  not  become  a  claim  within  the  meaning  of 
our  statute,  until  after  judgment,  and  when  an  assignment  is  made  for 
the  benefit  of  creditors  before  such  judgment,  such  judgment  can  not 
be  proved,  as  the  person  holding  the  judgment  was  not  a  creditor  at  the 
time  of  the  assignment.  Under  the  bankrupt  law  such  right  of  proof 
was  denied.  This  holding  was  clearly  right  as  is  apparent  from  the  read- 
ing of  the  statute.    Our  statute  is  not,  however,  so  clear  and  explicit. 

In  determining  the  law  of  this  case,  the  purpose,  object  and  intent 
of  the  statute  must  be  considered  and  should  have  great  weight  in  tfie 
formation  of  a  conclusion. 

In  order  that  an  assignment  may  stand  it  must  be  for  the  benefit  of 
all  creditors. 

The  assignment  of  Gruver  was  a  voluntary  assignment,  conveying, 
in  the  words  of  the  deed,  to  H.  H.  Farr,  as  trustee,  his  property  "in  trust 
for  the  benefit  of  all  his  creditors." 

The  sections  of  the  statute  having  special  reference  to  voluntary  as- 
sigfnments,  and  directly  involved  in  the  consideration  of  this  case,  are. 
sees.  6335,  6338,  6349,  6352  and  6354,  Rev.  Stat.,  and  the  question  is, 
did  the  legislature  use  the  word  "creditor,"  as  it  appears  in  these  sections, 
in  its  limited  or  literal  sense,  as  "one  who  voluntarily  trusts  or  gives 
credit  to  another  for  money  or  other  property?"  Or  did  they  use  it  in 
its  more  general  or  extensive  sense,  as  "one  who  has  a  right  to  r^over 
money  of  another  on  any  account  whatever?" 

Did  they  use  the  words,  "debt,"  "liability"  "claim,"  as  synonyms, 
and  in  the  strict,  literal  sense  of  the  word  "debt,"  as  "a  sum  of  money 
due  to  another  under  express  contract?"  Or  each  in  their  more  general 
sense,  as  "any  existing  demand  due  from  one  person  to  another,  or  on 
any  account  whatever?" 

Judge  Ranney,  in  Harkrader  v.  Leiby,  4  Obio  St.,  603,  says :  "The 
statute  is  of  a  most  beneficial  character,  and  the  uniform  language  of  the 
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courts  has  been  that  it  ought  to  receive  a  most  liberal  construction.  It 
promotes  justice  and  equity  by  compelling  an  equal  distribution  of  the 
effects  of  an  insolvent  debtor  among  those  equally  entitled." 

Judge  Ranney's  remarks  had  reference,  more  particularly,  to  what 
are  now  sees.  6343  and  6344,  Rev.  Stat, ;  but  they  are  not  without  force 
as  applied  to  our  entire  insolvent  debtors'  act. 

Counsel  for  the  defendants  claim  that  the  terms  "creditor,"  "debtor/' 
"daim,"  "liability,"  as  used  in  these  sections  of  the  statute,  include  only 
debts,  claims,  and  liabilities  arising  from  contract  express  or  implied,  or 
reduced  to  judgment  at  the  time  of  the  assignment,  and  which  at  the  time 
are  definite  and  certain  in  amount,  or  which  can,  by  calculation,  be  re- 
duced to  a  certainty ;  for,  as  is  argued,  if  these  terms  are  to  be  given  a 
wider  import  so  as  to  embrce  causes  of  action  founded  on  mere  personal 
tort,  such  as  assault  and  battery,  slander,  and  seduction  of  wife,  as  in  this 
case,  then  it  is  plain  that  several  provisions  of  the  law  strangely  misfit 
Can  this  construction  be  maintained  ? 

The  word  "creditors,"  as  used  in  the  first  section  of  the  chapter,  sec. 
6335,  Rev.  Stat.,  is  used  without  words  of  limitation,  and  apparently  in 
its  general  and  comprehensive  sense. 

5  Am.  and  Eng.  Ency.,  179,  the  word  "creditor"  is  defined  in  its 
general  and  more  extensive  sense,  as  "one  who  has  a  right  to  recover 
money  of  another  on  any  account  whatever." 

Stanlc}'  v.  Ogden,  2  Root,  Conn.,  261 ;  4  Am.  and  Eng.  Ency.,  573 
and  note. 

The  word  is  defined  in  the  Century  Dictionary  as  "one  to  whom  any 
return  is  due  or  payable.** 

Is  there  anything  within  the  spirit,  the  letter,  or  reason  of  the  law, 
that  would  require  a  more  specific  meaning? 

It  IS  claimed  that  sees.  6338,  6347,  6349,  635oh,  6352,  and  6354,  Rer. 
Stat.,  clearly  show  that  a  strict  legal  sense  was  intended  in  the  use  of  the 
words. 

Section  6338  provides,  among  other  things,  "that  when  any  creditor 
or  creditors  of  the  assigfnor  shall  file  a  complaint  alleging  that  the  as- 
signee *  ♦  *  named,  is  not  a  suitable  person  to  administer  the  trust 
•  *  ♦  to  the  best  interests  of  the  creditors  ♦  *  *  the  court  shall 
wuc  a  citation  to  such  assignee  *  *  *  And  if  on  hearing  *  *  ♦ 
it  be  made  to  appear  that  such  complaint  is  true,  and  a  petition  is  filed 
in  the  court,  signed  by  creditors  of  the  assigfnor  who  own  not  less  than 
toe  fhousand  doUars  of  debts  against  the  assignor,  and  the  validity  of 
such  debts  is  shown  by  the  schedule  of  debts  on  file  in  the  court,  or  other- 
wise established  to  the  satisfaction  of  the  court,  praying  for  permission 
to  elect  a  trustee  *  *  *  the  court  should  fix  a  time  for  such  election 
and  cause  notices  *  *  *  to  be  sent.  *  *  *  to  each  of  the  credi- 
tors, specifying  the  time  when  the  creditors  shall  meet  *  *  *  and 
if  creditors  representing  fifty  per  cent.,  or  more,  of  the  debts  of  the  as- 
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^ignor,  are  present  *  *  *  they  may  proceed  to  an  election  of  a 
trustee,  ♦  *  *  a  majority  of  all  debts  so  represented,  being  neces- 
sary to  a  choice;  and  the  proceedings  *  ♦  *  showing  what  credi- 
tors were  present  *  *  *  and  the  amount  of  the  debts  held  by  them 
respectively  *  *  *  who  cast  the  several  votes  *  *  *  shall  be 
filed  with  the  court  *  *  *  .  Provided  that  the  summary  detemu- 
n^ti^n  of  the  court  as  to  who  are  creditors,  and  the  amount  of  their 
^Is^ms  in  this  section,  shall  have  no  effect  as  to  the  validity  of  such 
^ipis,  except  for  the  purpose  of  such  election." 

I  take  it  that  this  section  provides  for  a  special  proceedipg,  for  tbe 
displacement  of  the  assignee  appointed  by  the  insolvent,  and  the  elec- 
tion of  a  new  trustee;  and  that  it  has  no  force  other  than  to  fix  what 
c^ass  of  creditors  may  sign  the  petition,  and  who  may  vote  at  such  dec- 
tjpn,  and  the  ruling  of  the  court  has  no  force  except  for  the  purpose  of 
the  election. 

A  person  having  an  unliquidated  claim  for  damages  against  the  in^ 
solvent  for  breach  <rf  contract  existing  before  the  assignment,  as  where 
a  servant  employed  for  a  year  is  wrongfully  discharged  and  brings  suit 
to  recover  his  damages,  cotdd  not  sign  the  petition,  or  vote  at  such  an  deo* 
tion.  Yet,  it  is  settled  by  the  g^eat  weight  of  authority  that  such  claim 
is  a  debt  within  the  meaning  of  the  statute,  and  that  the  holder  is  a  credi- 
tor. 

So  a  person  having  an  unliquidated  claim  for  damages  again^  the 
insolvent,  for  injury  to  his  personal  property,  as  for  the  over-driving  and 
injury  to  his  horse,  existing  before  the  assignment,  could  not  sign  the  peti- 
tion or  vote  at  such  an  election.  Yet  it  will  not  be  denied  in  the  face  of 
many  authorities,  that  such  claim  is  a  liability  within  the  meaning  of  the 
statute,  and  that  the  holder  is  a  creditor,  and  after  recovering  of  a  judg*- 
ment,  it  is  a  debt  entitled  to  be  proved  against  the  assigned  estate  and 
share  in  the  estate  undistributed. 

Zinn  V.  Ritterman,  2  Abb.  Pr.,  N.  S. ;  5  Am.  and  Eng.  Ency.,  149, 
note. 

The  same  is  true  as  to  a  person  having  a  demand  for  damages,  for 
personal  injury  arising  from  an  assault  and  battery,  existing  before 
the  assignment.  He  cannot  sign  or  vote.  His  daim  could  not  be  shedr 
uled,  except  as  a  liability,  if  suit  brought,  nor  could  the  amount  be  fixed 
by  the  probate  court.  Yet,  it  will  hardly  be  questioned  that  such  a  claim 
after  judgment,  becomes  a  debt  and  may  be  proved ;  the  daim  being  an 
existing  claim  subject  to  present  liquidation,  needing  only  the  intervetir 
tion  of  a  court  and  jury  to  fix  the  amount,  which  relates  back  to  the  time 
of  committing  the  battery.  True,  these  causes  of  action  survive  to  the 
representatives  of  the  person  entitled,  and  against  the  representatives  of 
the  persons  liable  therefor.  Is  there  any  reason  why  the  rule  should  be 
different  in  causes  of  action  for' personal  torts  which  do  not  stuirive? 
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In  section  6343,  Rev.  Stat.,  it  is  provided :  "  *  *  *  The  ^ 
signee  *  *  *  shall  file  a  schedule  of  all  the  debts  and  liabilities  ^ 
the  assignor  within  his  knowledge,  *  *  *  which  schedule  shall  con- 
tain the  post-office  address  of  such  alleged  creditors  *  *  *." 

It  will  be  observed  that  the  words  used  are  "debts  and  liabilities  of 
alleged  creditors."  The  word  "debt,"  and  the  word  "liability"  are  nc^ 
synonymous,  and  they  are  not  commonly  so  understood.  "Liability"  it 
a  term  of  broader  significance  than  "debt."  Liability  is  the  state  of  "one 
who  is  bound  in  law  and  justice  to  do  something  which  may  be  enforce4 
by  action."  This  liability  may  arise  from  contracts,  either  express  or 
implied,  or  in  consequence  of  torts  committed.     Bouv.  Law  Die. 

Did  the  legislature  recc^^ize  this  distinction  in  the  significance  q| 
the  words,  or  were  they  guilty  of  tautology  in  using  two  words  in  imr 
mediate  connection,  understood  by  them  to  be  synon)rmous,  expressing 
the  same  meaning — the  same  idea?  Looking  at  the  object  of  the  inscrf- 
vent  act,  would  it  not  best  answer  the  intent  of  the  act  of  the  legislature, 
to  say  they  did,  in  the  use  of  words,  recognize  the  difference  in  theif 
meaning,  and  that  the  word  "liability"  was  used  advisedly? 

When  the  legislature  undertook  to  lay  down  the  duties  of  assignees, 
in  making  this  schedule,  it  must  be  supposed  that  it  was  their  intent  to 
direct  them  as  to  two  classes,  debts  and  liabilities.  The  use  of  the  word 
"and"  indicates  this — liabilities  covering  a  large  class  of  important  claims 
that  would  otherwise  be  totally  unprovided  for.  Frazer  v.  Tunis,  i  Binn. 
(Pa.),  254 ;  5  Am.  &  Ency.,  146,  147,  160,  and  notes. 

Under  this  section,  would  an  assignee  be  warranted  in  not  schedul- 
ing a  liability  founded  upon  an  action  against  his  assignor  for  damages 
growing  out  of  a  tort?  Such  alleged  creditor  must  refer  to  one  having 
such  debts  or  demands. 

The  provisions  of  section  6349  are  special.  And  I  take  it  that  "any 
creditor,"  as  used  in  that  section,  means  one  whose  legal  status  has  been 
fixed  by  allowance  or  by  action— certainly  a  creditor  whose  claim  had 
been  disallowed  would  have  no  standing ;  yet,  when  allowed,  he  would 
be  entitled  to  share  in  the  estate.    So  in  section  63Soh,  Rev.  Stat. 

Section  6352,  Rev.  Stat.,  provides  for  the  presentation  of  claims,  and 
their  allowance  or  rejection.  "Creditors  shall  present  their  claims  with- 
in six  months  *  *  *  for  allowance."  This  section  gives  no  other 
rdief  than  that  the  assignee  allow  the  claim.  Clapp  et  al.  v.  Banking 
Co.,  so  Ohio  St.,  534. 

And  the  failure  of  the  claimant  or  creditor  to  present  his  claim  with- 
in six  months,  does  not  bar  him  froiA  presenting  it  afterwards  and  shar- 
ing in  the  undistributed  assets.    Owens  v.  Randall,  33  Ohio  St.,  439. 

.  Section  6354,  Rev.  Stat.,  provides  what  shall  be  done  by  tHe  creditor 
before  his  claim  can  be  allowed,  or  any  payments  made  thereon.  "Every 
person  presenting  and  filing  a  claim  against  the  estate  of  the  debtor,  and 
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before  the  same  shall  be  allowed     *     *     *     shall  make  and  file  an  affi- 
davit setting  forth  that  the  claim  is  just  and  lawful    *    *    *." 

In  these  two  sections,  the  word  "claim"  is  used,  and  I  see  nothing 
in  them  that,  in  terms  or  by  inference,  limits  the  meaning  of  the  word 
"creditor*'  to  one  who  had,  at  the  time  of  the  assignment,  a  liquidated, 
fixed  demand  in  amount. 

True,  the  cause  of  action  in  this  case,  was  one  which  did  not  survive. 
Nevertheless,  it  was  a  liability,  a  demand,  a  good  cause  of  action  existing 
in  favor  of  Lally  and  against  Gruver  before  his  assignment,  subject  only 
to  be  extinguished  by  the  death  of  Lally  or  Gruver ;  capable,  however,  of 
present  liquidation,  and  needing  only  the  intervention  of  a  court  and  jury 
to  fix  the  amount  of  the  liability.  The  court,  having  ascertained  the 
amount  of  the  liability,  it  made  the  indebtedness  of  Gruver,  the  tort 
fcaser,  to  Lally,  certain  and  absolute,  as  of  the  date  of  the  commission  of 
the  tort. 

Waite,  in  his  work  on  Fraudulent  Conveyances,  par.  90,  page  140, 
says:  *'That  a  person  whose  claim  arises  from  a  tort,  such  as  libel  and 
slander,  is  a  creditor.  The  date  the  tort  or  injury  was  committed  gov- 
erns in  determining  the  creditor's  status  *  *  *  ."  In  support  of 
this  doctrine  he  cites  numerous  authorities.     Notes  i  and  2. 

In  Carver  v.  Manufacturing  Co.,  2  Story,  432,  suit  for  alleged  in- 
fringement of  patent,  one  Edson  was  excluded  as  a  witness  on  the  ground 
that  he  was  interested  in  the  event  of  the  suit.  He  was  a  stockholder  at 
the  time  of  the  alleged  infringement,  but  he  had  sold  his  stock  before  the 
action  was  brought.  Story,  Judge,  on  page  451,  says:  **I  followed  the 
case  of  Milldam  Foundry  v.  Hovey,  which,  as  far  as  it  goes,  disclaims 
the  interpretation  of  the  word  'debt'  as  limited  to  the  contracts  for  the 
payment  of  determinate  sums  of  money.  Passing  that  line,  it  does  not 
seem  to  me  to  be  easy  to  say  that  if  cases  of  unliquidated  damages  be 
treated  as  debts,  because  they  end  in  the  ascertainment  of  a  fixed  sum  of 
money,  we  are  at  liberty  to  say  that  the  doctrine  is  not  equally  applicable 
to  all  cases  of  unliquidated  damages,  whether  arising  ex  contractu  or  ex 
delicto.  If  ultimately  it  ends  in  a  debt  as  judgment  for  damages  done» 
that  case  asserts  that  its  character  as  debt  relates  back  to  its  origin.  Be- 
sides, it  seems  to  me  to  be  reasonable  in  practice,  if  not  absolutely  justi- 
fied by  authority,  to  hold  that  if  the  transaction  occurs  while  he  is  a  mem- 
ber of  the  corporation,  and  he  would,  if  he  remain  a  member,  be  liable 
for  the  ultimate  debt  adjudged,  it  may  well  be  treated  as  an  inchoate  debt 
consummated  by  judgment." 

In  Estate  of  Wilcox,  11  N.  Y.  Civ.  Prac.  Reps.,  115,  the  court  say: 
"The  word  'debt,'  as  used  in  the  New  York  code  of  civil  procedure,  relat- 
ing to  the  sale  of  a  decedent's  lands  for  the  payment  of  his  debts,  includes 
any  claim  or  demand  upon  which  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  can  be  recovered  in  an  action ; 
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and  the  word  'creditor'  includes  any  person  having  such  a  claim  or  de- 
mand/' 

In  Smith  v.  Omans,  17  Wis.,  395,  where  the  question  was,  whether 
the  homestead  of  a  judgment  debtor  was  liable  to  be  forced  to  sale,  on 
execution,  where  the  judgment  was  rendered  in  an  action  of  tort,  the 
court  said :  "We  are  fully  satisfied  that  it  is  not,  but  that  the  spirit  and 
object,  as  well  as  the  letter  of  our  constitutional  and  statjutory  provisions 
00  the  subject,  exempt  the  homestead  from  sale  on  a  judgment  in  a  civil 
action.  The  principal  argument  to  the  contrary  is  based  upon  the  words 
*debt'  and  ^debtor,'  and  'contracted,*  in  the  constitution  and  statute.  The 
latter  provides  that  the  homestead  shall  not  be  liable  to  forced  sale  for 
any  debt  or  liability  contracted  after  the  first  day  of  January  in  the  year 
1849.  I^  ^s  said  that  the  word  'debt'  includes  only  that  which  is  owed 
upon  an  agreement,  and  if  there  were  any  doubt  about  that,  the  use  of 
the  word  'contracted*  removes  it,  and  shows  that  the  intent  of  the  legisla- 
ture was  to  include  only  debts  founded  upon  contract.  But  tliis  is  giving 
to  these  words  a  much  narrower  sense  than  that  in  which  they  were  abso- 
lutely used,  for  the  word  'liability'  used  in  conjunction  with  the  word 
'debt*  is  broad  enough  to  incltide  all  claims,  whether  founded  upon  tort  or 
contract,  and  although  there  may  he  a  technical  distinction  between  'debt' 
and  'damages/  still  'debt'  itself,  is  commonly  and  generally  used  to  de- 
scribe all  obligations  to  pay  money,  whether  arising  from  a  contract  or 
imposed  by  law  as  compensation  for  injuries.  And  in  this  general  sense 
the  word  was  evidently  used  in  this  statute,  and  the  word  'contracted' 
does  not  mean,  founded  upon  a  contract,  but  it  was  used  in  its  more  gen- 
eral sense,  as  equivalent  to  'incurred/  This  seems  very  obvious  for  the 
reason  that  whether  the  legislature  intends  to  express  the  idea  which  the 
respondent  claims  they  intended  to  do  here,  they  use  different  language 
clearly  appropriate  to  the  end. 

"Thus,  in  the  constitution  itself,  sec.  16,  art.  i,  it  is  provided  that  no 
person  shall  be  imprisoned  for  debt  arising  out  of,  or  founded  upon  con- 
tract express  or  implied.  This  clearly  implies  that  there  may  be  debts  not 
founded  upon  contract ;  yet  there  are  none,  according  to  the  argument  of 
the  respondent,  and  this  provision  would  have  no  greater  effect  than  it 
now  has  if  it  had  simply  said  that  no  person  should  be  imprisoned  for 
debt.  So  in  the  attachment  laws,  the  plaintiff  is  required  to  make  affida- 
vit not  only  that  the  defendant  is  indebted,  but  also  that  the  same  is  due 
upon  contract  express  or  implied,  etc." 

These  instances  show  clearly  the  language  which  is  used  to  describe 
fte  particular  class  of  debts  founded  upon  contract,  and.  as  clearly  imply 
that  the  word  "debt"  in  its  general  sense  is  not  applied  to  that  class  alone. 
It  seems  to  the  court  that  the  legislature  used  the  word  "liability"  as  dis- 
tinguished from  the  word  "debt"  in  its  enlarged  sense,  a  sense  which 
manifestlv  best  serves  the  obiect  of  the  statute ;  to  construe  it  otherwise 
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would  leave  a  numerous  class  of  creditors  unprovided  for,  and  conse- 
quently postponed  without  reason,  to  all  others. 

Counsel  for  defendant  rely  on  Allen  v.  Lewis,  30  Ohio  St.,  11,  as 
most  strongly  supporting  their  view.  This  case  is  cited  with  approval  by 
the  court  in  White  v.  Gates,  42  Ohio  St,,  109-112. 

In  the  Allen  case  the  suit  was  to  set  aside  a  conveyance  claimed  to 
6ave  been  made  "with  intent  to  hinder,  delay  and  defraud  creditors,  and 
the  court  say :  "At  the  time  of  the  execution  of  the  conveyance  which 
Mrs.  Lewis,  the  plaintiff  below,  sought  to  have  set  aside  as  fraudulent 
and  void  as  to  creditors,  she  was  not  a  creditor  of  the  grantor,  Thomas 
Evans.  True,  she  had  a  valid  cause  of  action  against  him  at  that  time, 
but  one  soimding  in  tort,  and  which  was  not  asserted  even  by  bring^g 
suit  thereon,  until  a  month  or  more  thereafter.  The  existence  of  such  a 
cause  of  action  clearly  does  not  establish  the  legal  relation  of  debtor  and 
creditor  between  the  wrongdoer  and  the  party  injured." 

In  the  White  case  the  court  say :  "The  fact  that  an  action  to  recover 
damages  for  the  tort   was  then  pending,  makes  no  difference." 

The  difficulty,  it  appears  to  the  court,  is  in  the  failure  to  keep  clearly 
in  mind  the  difference  between  a  proceeding  to  prove  a  claim  against  the 
estate  of  an  insolvent  debtor  who  has  voluntarily  assigned  his  property  to 
a  trustee  for  the  benefit  of  all  his  creditors,  and  a  proceeding  to  set  aside  a 
transfer,  conveyance  or  assignment,  as  made  for  the  purpose  and  with 
intent  to  hinder,  delay,  and  defraud  creditors. 

•  In  the  first,  the  debtor  has  voluntarily  made  provision  to  distribute 
his  entire  estate  to  all  his  creditors.  In  the  other  a  different  question 
arises.  The  creditor  seeks  the  aid  of  the  court  to  compel  a  distribution  of 
the  debtor's  estate  fraudulently  withheld  from  his  creditors,  among  all  his 
creditors.  In  such  case  it  must  appear  to  the  court  that  the  person  seek- 
ing the  aid  was  one  whose  claim  or  demand  against  the  grantor  was  in 
feeing,  or  determined  in  some  form  at  the  date  of  the  alleged  fraudulent 
alienation ;  or  was  one  whose  claim  or  demand  came  into  being — was 
liquidated  or  determined  at  a  time  subsequent  to  the  alienation,  and  that 
the  transfer  was  made  to  defraud  him.  The  first  class  is  called  "existing 
creditors,"  and  the  second,  "subsequent  creditors."  The  rights  of  these 
two  classes  are  manifestly  and  necessarily  different,  and  depend  upon  dif- 
ferent proof. 

"The  difference,"  Chancelor  Wall  worth  says  in  Cook  v.  Johnson,  12 
N.  J.  Equity,  54,  "between  existing  creditors  or  debts,  and  subsequent 
creditors  or  debts,  in  reference  to  voluntary  conveyances,  is  this :  As  to 
the  former,  the  fraud  is  an  inference  of  law ;  but  as  to  the  latter  there 
must  be  fraud  in  fact.  There  must  be  intent  to  defraud  the  subsequent 
creditor,  and  this  must  be  proved." 

And  hence  it  was  held  in  Allen  v.  Lewis,  30  Ohio  St.,  11,  and  White 
V.  Gates.  42  Ohio  St.,  109,  that  in  an  action  to  set  aside  a  convejraricfe 
made  by  a  person  holding  a  judgment  against  the  grantor  recovered  sub- 
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sequent  to  the  conveyance,  in  an  action  sounding  in  tort,  on  the  ground 
that  it  was  made  with  intent  to  hinder,  delay,  and  defraud  creditors,  must 
be  held,  under  our  statutes,  to  be  a  subsequent  creditor,  and  fraudulent 
intent  must  be  proved.  When,  however,  such  conveyance  is  set  aside, 
whether  at  the  suit  of  the  existing  creditor,  or  a  subsequent  creditor,  and 
the  property  is  passed  to  a  trustee  to  be  administered  for  the  benefit  of 
creditors,  under  our  insolvent  act^jall  creditors,  whether  existing  or  sub- 
sequent creditors,  share  pro  rata  in  the  distribution  of  the  assets. 

Waite  on  Fraudulent  C(Mrveyances,  sec.  104,  after  discussing  this 
question,  near  the  close  of  the^ft^*aph,  says :  "It  would  seem  to  result 
while  there  is  a  discrimination  in  the  right  to  attack  the  conveyance,, 
there  is  none  as  to  the  sharing  in  the  successful  result.  It  appears  that 
this  classification  of  existing  and  subsequent  creditors  is  made  necessary 
tmder  our  statutes. 

See  sees.  4196,  6343  and  6344. 

This  distinction  is  made  more  apparent  by  referring  to  McVeigh  v. 
Rittenour,  40  Ohio  St.,  107. 

"On  April  8,  1871,  V.  R.  then  being  liable  to  a  suit  for  breach  of 
promise  to  marry  S.  M.,  conveyed  his  house  and  lot  without  <!onsidera- 
tion  to  M.  R.,  to  prevent  the  collection  of  damages  by  S.  M.  Afterwards 
S.  M.  recovered  a  judgment  against  V.  R.  for  damages  for  said  breach  of 
promise,  on  which  execution  was  issued  and  levy  made  on  said  premises, 
which  were  sold,  and  conveyed  to  her  by  the  sheriff  in  due  form  of  law. 
She  then  sued  M.  R.  for  possession.  The  common  pleas  court  gave  judg- 
ment in  her  favor,  but  the  district  court  reversed  that  judgment,  because 
she  had  not  first  obtained  a  decree  setting  aside  the  deed  to  M.  R.  Held, 
first,  S.  M.  was  a  creditor  of  V.  R.,  at  the  time  he  made  the  deed  to  M. 
R."  This  case  determines  that  one  having  a  claim  for  damages  grow- 
ing out  of  a  breach  of  promise  to  marry,  is  a  creditor  before  judgment  is 
recovered. 

A  creditor  may  lose  his  claim  by  failing  to  prove  it,  or  to  put  it  in 
shape  to  prove,  still  he  is  a  creditor.  Lally  might,  by  his  failure  to  have 
his  claim  for  damages  liquidated  until  after  distribution,  have  lost  his 
right  to  share  in  the  estate ;  still  in  the  common  signification  of  the  term, 
he  was  a  creditor. 

I  am  of  the  opinion  that  had  the  assignee  in  this  case  proceeded  to  a 
distribution  after  suit  was  brought  by  Lally  and  before  judgment,  Lally 
could  have  appeared  before  the  probate  court  and  obtained  an  order  from 
the  court  suspending  the  distribution  until  a  determination  of  the  action. 
It  s^pears  to  me,  although  the  question  is  not  free  from  doubt,  that  the 
purposes  and  intent  of  the  law,  as  well  as  common  justice,  would  be  best 
served  by  holding  that  a  liability  for  damages,  whether  arising  out  of 
contract  or  ex  delicto,  existing  prior  to  the  assignment  for  the  benefit  of 
creditors  and  reduced  to  a  judgment  after  the  assignment,  is.  when  sa 
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liquidated,  a  claim  entitled  to  share  in  the  distribution  of  the  insolvent's 
estate. 

The  order  will  be  that  the  assignee  allow  the  claim. 

/.  A.  Gilmore  and  Risinger  &  Risinger,  for  plaintiff. 

/.  IV.'  King  and  W,  A.  Need,  for  defendant  Fan*. 

S^J2l 


STREET  IMP^ftY^MENT. 

*    m    i\r' 
[Superior  Conrt  of  Cincinnati,  General  Term,  1898.] 

James  Hay  et  al  v.. Cincinnati  (City)  et  al. 

1.  Street  Improvbmbnt — Law  Goybrning. 

The  rights  of  a  |>etitioner  for  a  street  improvement  are  governed  by  the  law  in 
force  at  the  time  of  the  passage  of  the  improvement  ordinance,  and  not  at 
the  time  the  petition  was  presented. 

2.  Change  of  Law— Paii«ure  to  Withdraw  Petition. 

By  a  failure  to  withdraw  a  request  for  the  improvement  before  the  ordinance  is 
passed  the  property  owner  must  be  presumed  to  have  acquiesced  in  the  pro- 
ceedings with  a  knowledge  of  such  changes  in  the  law  as  may  have  been 
made  since  the  petition  was  filed. 

X  Such  Petition  a  Continuing  Offer. 

Under  such  conditions,  after  the  law  has  been  so  changed,  the  petition,  not 
having  been  withdrawn,  will  be  regarded  as  a  continuing  offer  held  out  to  the 
city. 
5.  Time  Within  which  City  must  Act. 

Great  delays  are  sometimes  necessary  in  street  improvement  matters  and  the 
board  upon  whom  the  power  is  conferred  must  be  the  sale  judge  of  the  time 
when  to  act. 

h.  City  not  Charged  with  Laches. 

A  cit^  cannot,  therefore,  be  charged  with  laches  by  the  mere  fact  that  a 
petition  for  a  street  improvement  was  presented  in  May  1892  and  the  resolu- 
tion to  improve  was  not  passed  until  November  1894. 

Jackson,  J. 

This  case  is  reserved  to  this  court  upon  an  agreed  statement  of  facts 
from  which  and  the  pleadings  in  the  case  substantially  the  followin|( 
appears:  The  plaintiffs  are  the  owners  of  certain  lots  abutting  upon 
Goodwin  street  from  Hoge  street,  to  Taylor  avenue,  and  on  May  26, 
1892, they  presented  a  petition  to  the  board  of  administration  for  the 
improvement  of  Goodwin  street  by  grading:,  etc.  The  petition  was 
referred  to  the  city  engineer,  who  on  June  2,  1892,  reported  that  said 
petition  was  signed  by  less  than  three-fourths  of  the  property  holders 
in  interest.  On  July  6,  1894,  the  board  of  legislation  duly  passed  a 
resolution  declaring  it  necessary  to  improve  said  Gck)dwin  street  from 
Hoge  street  to  Taylor  avenue,  by  grading,  etc. ,  due  notice  of  which 
resolution  was  given  to  the  holders  of  property  in  interest  as  provided 
by  statute  and  thereafter,  on  November  2,  1894,  said  board  of  legisla- 
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tkn  passed  an  ordinance  to  improve  Goodwin  street  between  the  poimfet 
iforesaid.  Thereafter,  in  September,  1895,  the  board  of  administration 
passed  an  ordinance  assessing  the  sum  of  $5.93  per  abutting  foot  upoti 
die  abutting  property.  It  is  admitted  that  said  assessment  is  largely  iii 
GLcess  of  twenty -five  per  cent,  of  the  value  of  said  lots  of  plaintiffs,  and 
tbat  plaintiffs  have  tendered  to  defendants  twenty-five  per  cent,  of  said 
ralae,  and  are  wiUing  and  ready  to  pay  the  same  in  full  for  their  said 
assessment  against  their  respective  lots.  Defendants  refuse  to  accept 
the  same,  and  demand  payment  of  the  entire  assessment  as  leviedt 
"Plaintiffs,  therefore,  pray  that  said  assessment  against  their  said  loti 
maybe  revised,  corrected  and  reduced  to  the  amounts  stated  in  said 
petition,  and  to  be  restricted  to  twenty -five  per  cent,  of  the  value  of 
said  lots." 

Under  sec.  2272,  Rev.  Stat.,  before  amendmeflt,  when  a  petition  is 
presented  asking  for  an  improvement,  signed  by  three-fourths  of  the 
^operty  owners  in  interest,  abutting  upon  the  proposed  improvement^ 
the  assessment  may  be  made  without  regard  to  the  twenty-five  per 
centum  limit. 

This  act  continued  in  force  until  May,  1894,  when  the  three-fourths 
provision  was  stricken  out  of  sec.  2272,  Rev.  Stat.,  so  that  thereafter 
any  person  or  persons  petitioning  for  the  improvement  were  liable  for 
llie  assessment  without  regard  to  the  twenty-five  per  centum  limit. 
Therefore  at  the  time  the  petition  of  plaintiffs  was  presented  to  th^ 
board  of  administration,  the  plaintiffs  would  not,  under  the  then 
existing  law,  have  been  liable  for  an  assessment  in  excesses  of  twenty- 
iyeper  cent,  of  the  value  of  their  property,  inasmuch  as  it  was  not 
signed  by  three-fourths  in  interest,  but  at  the  time  ot  the  passage  of 
tiie  resolution  and  the  ordinance  to  improve  the  law  had  been  changed 
as  stated. 

The  single  question,  therefore,  presented  is,  are  the  petitioners 
entitled  to  the  benefit  of  the  law  as  it  stood  at  the  time  when  their 
petition  was  presented,  or  are  they  bound  by  the  provisions  of  the 
statute  as  changed  after  the  presentation  of  their  petition? 

In  Cincinnati  v.  Seasongood,  46  Ohio  St.,  296,  it  is  held:  '*That  a 
municipal  corporation,  having  through  its  proper  boards  and  officers 
passed  a  resolution  and  ordinance  to  improve  a  street,  in  its  estiraatioK 
of  the  cost  and  expense  of  their  improvement  upon  the  abutting  prop- 
erty, it  should  be  governed  by  the  law  in  force  at  the  time  of  the  passage 
of  its  improvement  ordinance,  with  respect  to  the  manner  of  assessment, 
and  the  rights  and  liabilities  of  the  owners  of  abutting  property.  ** 

In  Cincinnati  v.  Seasongood,  supra,  the  law  was  changed  between 
the  times  of  the  passage  of  the  improvement  ordinance  and  the  assess- 
ment ordinance.  The  court  said,  on  page  301:  *'Tde  material  ques- 
tion, therefore,  presented  in  this  cause  by  the  petition  and  demurrer  is; 
9  9  S.  &  C.  P.  • 
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under  what  law  should  the  assessment  have  been  made ;  whether  the 
act  of  March  27,  1884,  which  was  in  force  prior  to  and  at  the  time  of 
the  passage  of  the  ordinance  to  improve,  should  have  been  applied,  or 
the  law  as  amended  March  11,  1887,  after  the  passage  of  the  ordinance 
to  improve  and  prior  to  the  passage  of  the  assessing  ordinance?"  In 
deciding  the  question  that  the  law  at  the  time  of  the  passage  of  the 
improvement  ordinance  was  to  govern,  the  court  on  page  303  said:** It 
is  reasonable  to  presume  that  the  passage  of  the  ordinance  to  improve 
the  street  was  not  without  reference  to  the  existing  /ights  and  liabili* 
ties.  The  ordinance  was  doubtless  passed  m  full  view  of  the  law  as  it 
then  stood  in  regard  to  said  assessments." 

This  court  in  Shehanv.  Cincinnati  (City),  11  Dec.  Re.,  198,  laid  down 
a  similar  rule  as  follows:  ''The  law  in  force  at  the  time  of  the  passage 
of  the  improvement%rdinance  governs  with  respect  to  the  manner  of 
assessment,  and  the  rights  and  liabilities  of  the  owners  of  abutting 
property ;  this  rule  is  not  afifected  by  the  fact  that  the  owners  of  the 
abutting  property  petitioned  for  the  improvement."  In  the  Shehan 
case  the  petition  was  properly  signed  by  three-fourths  in  interest  of  the 
.owners  abutting  on  the  proposed  improvement,  and  after  the  passage  of 
the  resolution  declaring  it  necessary  to  improve  1  he  thoroughfare,  and 
before  the  passage  of  the  ordinance  to  improve,  the  law  with  reference 
to  the  assessment  upon  comer  lots  had  been  changed.  At  the  time  of 
the  passage  of  the  resolution  of  necessity,  sec.  2269,  Rev.  Stat.,  pro- 
Tided:  *And  if  in  making  such  assessment  by  the  foot  front,  there  i^ 
land  bounding  or  abutting  upon  the  improvement  not  subdivided  into  lots, 
or  if  there  be  lots  numbered  and  recorded  bounding  or  abutting  on  said 
improvement  lying  lengthwise  of  said  improvement,  council  shall  fix  in 
like  manner  the  front  of  said  land  to  the  usual  depth  of  lots  so  that  it 
will  be  a  fair  average  of  the  depths  of  lots  in  the  neighborhood  which 
-shall  be  subject  to  such  assessment."  Prior  to  the  passage  of  the 
improvement  ordinance,  this  section  was  amended  by  omitting  the 
words:  '*Or  if  there  be  lots  numbered  and  recorded,  bounding  or 
abutting  on  said  improvement  and  laying  lengthwise  on  said  improve- 
ments," so  that,  as  the  law  stood  when  the  petition  was  presented  and 
the  improvement  resolution  was  passed,  the  lot  owner  was  assessable 
only  to  the  usual  depth  of  lots,  whereas,  under  the  law  in  force  at  the 
time  of  the  passage  of  the  improvement  ordinance,  the  lot  owner  was 
assessable  upon  the  lengthwise  side  of  the  lot. 

In  this  case  Judge  Sayler,  announcing  the  opinion  of  the  court,  held 
that  the  law  in  force  at  the  time  of  the  improvement  ordinance  was  to 
govern,  and  in  so  doing  stated  the  reasons  of  the  court  as  follows: 
"The  property  owners  propose  to  the  city,  if  the  city  will  make  the 
improvement  they  will  pay  the  expenses.  This  proposition  binds  no 
one,  but  on  the  strength  of  it,  the  council  declare  by  resolution  the 
necessity  of  such  improvement,  and  that  confessedly  binds  no  one,    a 
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under  sec  2804,  Rev.  Stat.,  notice  of  such  resolution  must  be  given  so 
that  claims  for  damages  may  be  filed,  and  it  is  only  after  a  time  has 
dapsed,  during  which  claims  may  be  filed,  that  the  council  may,  under 
sec.  2316,  Rev.  Stat.,  determine  whether  it  will  proceed  with  the  pro- 
posed improvement,  and  11  it  decides  to  proceed  therewith,  an  ordinance 
for  the  purpose  shall  be  pa.ssed.  Clearly  the  city  can  not  be  bound  to 
anything  until  under  sec.  2316,  Rev.  Stat.,  it  decides  to  proceed  with 
the  improvement,  and  this  decision  is  expressed  by  an  ordinance  to 
improve,  and  therefore,  by  this  ordinance,  the  city  accepts  the  proposi- 
tion of  the  property  owners.  Prior  to  that  time  the  property  owner  is 
not  bound.  He  may  withdraw  his  name  from  the  petition.  He  is  only 
bound  when  the  city  accepts  his  proposition." 

It  is  contended  by  counsel  for  the  plainti^s  that  Shehan  v. 
(^ncinnati,  supra  ^  is  not  analogous  to  the  case  at  bar,  for  the  reason  that 
the  petitioners  in  the  Shehan  case  did  represent  more  than  three-fourths 
m  interest,  and  that  the  law  which  was  held  to  govern  at  the  time  of  the 
passage  of  the  improvement  ordinance  related  to  the  mode  or  manner 
of  assessment,  and  not  to  the  amount.  Counsel  insists  that  the  Shehan 
case  is  not  applicable  because  the  petition  as  originally  presented  was 
sufficient  to  bind  all  the  property  holders  to  pay  the  assessment  in  excess 
of  twenty-five  per  cent,  of  the  value  of  their  property,  whereas,  the  peti- 
tion in  the  case  at  bar  was  not  sufficient  for  this  purpose  when  originally 
presented.  But  this  overlooks  the  underlying  principle  upon  which  the 
Shehan  case  was  decided,  viz:  That  the  petition  of  property  owners  for 
the  improvement  of  a  street  is  in  its  nature  a  continuing  offer  to  the 
city;  that  it  is  an  ofifer  which  may  be  withdrawn  by  the  property  holders 
at  any  time  prior  to  the  passage  of  the  ordinance  to  improve,  and  that  by 
the  passage  of  the  ordinance  to  improve  the  petition  of  the  property 
owners,  being  in  the  nature  of  a  continuing  offer,  becomes  then  and  there 
accepted,  subject  to  the  then  existing  law.  It  was  this  reasoning  which 
enabled  the  court  to  reach  the  conclusion  announced  in  the  Shehan  case, 
and  which  we  think  makes  the  principle  there  announced  clearly  applic- 
able to  the  case  at  bar.  Besides  it  must  be  remembered  thai  while  the 
law  of  comer  lot  assessment  deals  with  the  mode  or  manner  of  assess- 
ment, that  it  did  in  fact  affect  substantial  rights,  and  that  the  amount  to 
be  recovered  under  the  law  as  it  stood  when  the  petition  for  improve- 
ment and  the  improvement  resolution  was  passed,  did  in  fact  impose  a 
considerable  less  burden  upon  the  prof)erty  owner  than  the  law  relating 
to  assessment  of  corner  lots  as  it  stood  at  the  time  of  the  passage  of  the 
improvement  ordinance.  We,  therefore,  think  that  the  decision  in  the 
Shehan  case  is  analogous  and  controlling  in  the  case  at  bar. 

Bnt  it  is  further  urged  on  behalf  of  counsel  for  plaintiffs,  that  inas 
much  as  the  petition  of  plaintiffs  as  originally  presented  was  not  binding 
npon  the  plaintiffs,  because  it  did  not  represent  three-fourths  of  the 
property  holders  in  interest,  that  there  was  in   fact  no  valid  offer  on 


Digitized  by 


Google 


132  OHIO  PBCISIONS.  VoL 

Superior  Court  of  Cincinnati. 

behalf  of  the  said  petitioners,  and  consequently  that  any  change  in  the 
law  which  would  constitute  such  invalid  offer  a  valid  one,  would  be  a 
{proactive  law,  and  unconstitutional.  But  again,  this  ignores  the  tact 
that  the  offer  by  the  petitioners  is  a  continuing  offer,  and  that  the  law, 
as  amended  in  May,  1894,  does  not  apply  to  the  action  of  the  plaintiffs 
in  originally  making  the  offer  prior  to  that  date,  but  applies  to  their 
action  in  holding  out  the  offer  up  to  and  at  the  time  of  the  pasage  of 
the  improvement  ordinance,  at  which  time  their  offer  was  accepted,  and 
became  binding,  and  at  which  time  the  law  had  been  changed. 

Again,  it  is  urged  by  plaintiffs  that  it  is  not  reasonable  to  presume 
that  the  board  of  legislation  acted  upon  the  {petition,  inasmuch  as  the' 
petition  when  originally  presented  was  not  signed  by  three-fourths  in 
interest.  Therefore  they  insist  that  the  city  must  have  acted  independ- 
ently of  the  petition  of  the  plaintiffs  in  passing  the  resolution  and 
ordinance  for  the  improvement  of  Goodwin  street.  But,  in  Squier  v. 
Cincinnati,  3  Circ.  Dec,  196,  the  court  held  that  in  such  cases  a  con- 
trary presumption  must  prevail.  In  that  case,  the  court,  on,  page  197, 
said:  *'We  are  of  opinion  that  as  this  petition  of  Hyman  was  in  fact 
filed  in  the  office  of  the  board,  and  placed  with  the  other  papers  relating 
to  this  improvement  before  the  passage  of  the  ordinance  to  improve  the 
avenue,  and  was  evidently  dealt  with  by  those  having  charge  of  the 
papers  and  files  of  the  board  as  an  addition  to  the  original  petition,  and 
which  files  would  be  likely  to  come  before  the  board  wh.n  recommend- 
ing the  passage  of  the  ordinance  to  make  the  improvement,  that  the  pre- 
sumption is  very  strong  that  it  did  come  to  the  knowledge  of  the  board 
and  influenced  it  in  making  this  recommendation.  The  fact  that  no 
mention  is  made  of  it  on  the  journal,  and  the  want  of  recollection  of  the 
secretary  of  the  board  of  his  having  seen  it,  to  our  minds  is  not  sufficient 
to  overcome  this  presumption. 

*  *But  if  the  fact  was  that  the  board  did  not  consider  it  while  making 
this  recommendation,  we  are  not  prepared  to  say  that  where  a  person  by 
such  supplemental  petition,  duly  filed  in  his  office,  and  placed  where  the 
law  provides  for  the  filing  of  such  papers,  asks  for  the  improvement 
which  is  afterwards  ordered  and  made  in  accordance  with  his  petition 
and  the  petition  of  others  in  like  form,  that  he  should  be  allowed  to 
escape  from  the  assessment  made  to  pay  for  the  same,  even  if  the  board 
had  not  in  fact  considered  his  petition/' 

The  same  doctrine  was  laid  down  by  the  Supreme  Court  of  this 
state  in  the  case  of  Campbell  v.  Park,  31  O.  S.,  545. 

Again,  it  is  contended  by  plaintiffs  that  the  presentation  of  their 
petition  instituted  a  proceeding,  and  that  they  are  thereby  protected 
from  any  subsequent  change  in  the  law  by  virtue  of  sec.  79,  Rev.  Stat., 
which  provides  as  follows:  '* Whenever  a  statute  is  repealed  or 
amended,  such  repeal  or  amendment  shall  in  no  manner  affect  pending 
actions,  prosecutions  or  proceedings,  civil  or  criminal,   and  when  the 
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Tq)eal  or  amendment  relates  to  a  remedy,  it  shall  not  affect  pending 
actions,  prosecutions  or  proceedings  unless  so  expressed ;  nor  shall  any 
repeal  or  amendment  affect  causes  ot  action,  prosecutions  or  proceedings 
existing  at  the  time  of  such  amendment  or  repeal,  unless  otherwise 
^  expressly  provided  in  the  amending  or  repef.ling  act.** 

In  Commissioners  v.  Green,  40  Ohio  St.,  318,  it  was  held  that  the 
proceedings  contemplated  by  sec.  79,  Rev.  Stat.,  had  reference  only  to 
''judicial  matters,**  and  related  solely  **to  the  prosecution  or  defense  of 
civil  and  criminal  proceedings.*'  But  this  case  has  been  expressly 
overruled  bj'  the  Supreme  Court,  in  Its  latest  declaration  on  this  subject^ 
in  Cincinnati  v.  Davis,  58  Ohio  St.,  225.  It  was  there  held  that  the  sec- 
tion in  question  did  apply  to  proceedings  instituted  by  municipal  boards. 
On  page  238,  the  court  in  the  Davis  case  said:  '*By  its  resolution  and 
the  notices  served  on  the  property  owners,  the  proceeding  for  the 
improvement  of  the  alley  named  was  commenced  and  the  board  of  legis- 
lation acquired  jurisdiction  of  the  proceeding  for  the  construction  of 
the  impro vemen  t .  * ' 

But  in  that  case  it  will  be  noted  that  the  resolution  to  improve  was 
passed  and  the  notices  were  served  on  the  property  owners  prior  to  the 
change  in  the  law  which  transferred  jurisdiction  in  such  matters  from 
the  board  of  legislation  to  the  board  of  administration,  while  in  the 
case  at  bar  no  action  whatever  was  taken  by  the  board  prior  to  the 
change  in  the  law.  True,  the  plaintiflF  had  presented  his  petition,  but 
no  action  was  taken  thereon ;  and  we  are  disposed  to  view  the  presenta- 
tion of  5ruch  petition  by  a  property  owner  not  as  instituting  a  proceed- 
ing, but  as  an  invitation  to  the  hoard  to  institute  such  proceeding. 

Ho-wever  this  may  be,  the  court  in  the  Davis  case  refers  with 
approval  to  the  case  of  Shehan  v.  Cincinnati,  supra,  and  expressly 
adopts  the  rule  that  notwithstanding  a  proceeding  has  been  begun,  as 
was  done  in  the  Shehan  case,  parties  having  an  opportunity  to  terminate 
the  proceeding  before  the  ordinance  is  adopted,  and  not  having  done  so^ 
are  presumed  to  have  assented  to  the  continuance  of  the  proceeding 
mider  tlie  law  as  amended.  On  pp.  236-237,  the  court  say:  **If^ 
therefore,  it  be  conceded  that  a  proceeding  was  begun  in  the  case  at  bar 
before  the  amendment  to  the  law,  still  it  must  be  held  upon  the  author- 
ity of  Cincinnati  v.  Seasongood  and  Shehan  v.  Cincinnati,  supra,  that 
plaintiff  having  the  right  to  terminate  said  proceeding  before  the  passage 
of  the  ordinance,  and  not  having  done  so,  must  be  presumed  to  have 
assented  to  the  passage  of  said  ordinance  in  the  light  of  the  amendment 
to  the  act  in  question.  ** 

Again,  it  is  urged  on  behalf  of  plaintifts  that  the  city  is  barred  by 
laches,  inasmuch  as  the  petition  for  the  improvement  of  Goodwin  street 
was  presented  on  May  26,  1892,  and  the  resolution  to  improve  was  not 
passed  until  July  6,  1894,  and  the  ordinance  to  improve  until  Novem- 
ber 2, 1894,  but  we  think  the  board  of  legislation,  upon  whom  the  power 
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is  conferred,  must  be  the  sole  judge  of  the  time  within  which  it  is  to  act. 
This  view  seems  to  be  supported  in  Fairbanks  v.  Mayor  and  Alderman 
of  Fitchburg,  132  Mass.,  page  44,  wherein  the  court  says:  **When 
authority  is  given  to  make  a  similar  assessment,  but  no  limitation  of 
time  is  fixed  within  ivhich  the  assessing  board  must  act,  it  must  be  held 
that  the  legislature  Has  confined  to  the  discretion  of  the  board  the  duty 
of  deciding  conclusively  when  the  assessment  shall  be  made.  Cases 
may  readily  be  conceived  where  great  delays  may  be  necessary,  and  of 
the  propriety  of  such  delay  the  assessing  board  alone  must  judge  until 
its  authority  is  distinctly  restricted.** 

For  the  foregoing  reasons  we  are  of  opinion  that  the  assessment 
levied  is  in  all  respects  valid,  and  the  plaintiffs,  prayer  for  relief  must  be 
denied. 

F.  C.  Ampt,  for  plaint iflfs. 

Cofporation  counsel,  for  defendants. 


EVIDENCE— SCINTILLA  RULE— WILLS. 

(Hamilton  Common  Pleas,  1898.) 
Richard  Bbrbspord  v.  Ethan  B.  Stanley  «t  al. 

1.  SCINTItrLA   RUI*K. 

In  ordinary  civil  actions  if  the  evidence  discloses  a  scintilla  the  issue  should 
be  submitted  to  the  jury  although  the  court  is  satisfied  that  a  verdict  in  favor 
of  the  party  offering  such  evidence  could  not  be  suffered  to  stand. 

2.  SCINTII*!^  DOES  NOT  DEFEAT  PRESUMPTION. 

But  in  an  action  to  set  aside  a  will,  in  which  there  is  a  le^al  presumption  im 
favor  of  the  will,  there  is  nothing  for  the  jury  to  consider  until  such  evi- 
dence is  brought  as,  in  the  judgment  of  the  court,  is  capable  of  unseating 
the  presumption  ;  in  other  words,  something  more  than  a  mere  scintilla. 

The  action  was  prosecuted  for  the  purpose  of  contesting  the  will  of 
Elizabeth  Bates,  deceased.  At  the  trial  proponents  first  offered  the  will 
and  the  probate  thereof,  and  rested.  The  contestants  then  offered  all 
their  evidence  and  rested  their  case,  and  thereupon  the  defendant  pro- 
ponents moved  for  instructions  to  the  jury  as  follows: 

**That  the  evidence  offered  does  not  tend  to  prove  want  of  capacity 
to  make  the  will  in  issue  or  the  exercise  of  fraud  or  undue  influence  in 
the  making  of  the  will,  or  any  other  act  or  omission  to  impair  its 
validity,  and  that  the  jury  shall  return  a  verdict  sustaining  the  will." 

Which  motion  was  argued    by  counsel  for  the  respective  parties 
therein,  and  after  due  consideration  the  court  sustained  said  motion  in 
the  following  decision: 
Wright,  J. 

The  purpose  of  a  will  is  to  indicate,  in  advance,  who  shall  have 
the  maker's  property  after  his  death;  wherefore,  the  maker  should  have 
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sufficient  recollection  and  understanding  to  contemplate  the  persons  who^ 
will  be  left  after  his  death.  The  effect  of  a  will  is  to  dispose  of  the 
maker's  property  at  his  death ;  wherefore,  he  should  have  mind  enough 
to  know  what  property  he  has  to  dispose  of,  and  what  the  act  of  making 
his  will  means:  he  must  know  that  he  is  making  his  will;  he  must  be 
capable  of  understanding  to  whom  he  gives  his  property  and  in  what 
proportions,  and  whom,  by  his  will,  he  is  depriving  of  it;  he  must  be 
capable  of  knowing  the  nature  and  comparative  values  of  his  properties, 
of  remembering  the  number  and  of  understanding  the  identity  of  those 
who  are  the  natural  objects  of  his  bounty,  their  deserts  in  reference  to 
their  conduct  toward  and  treatment  of  him,  their  conditions  and  neces- 
sities: and  he  should  be  capable  of  retaining  these  facts  in  his  memory 
loog  enough  to  have  his  will  prepared  and  executed.  If  he  is  able  to 
do  all  this,  tuen  his  will  is  valid,  no  matter  to  what  extent,  in  other 
respects,  he  is  mentally  or  physically  impaired. 

By  undue  influence  the  law  means  an  influence  which  substitutes 
the  wishes  of  another  for  the  judgment  of  the  testator. 

In  an  ordinary  cause,  the  plaintiff,  who  seeks  to  move  the  court  to 
take  action  in  his  favor,  must  bring  forward  evidence  in  support  of  his 
proposition.  Evidence  may  vary  through  all  degrees  of  probative  force, 
from  the  kind  of  evidence  that  is  satisfying  and  conclusive  to  evidence 
that  is  vague  and  uncertain;  if  any  kind  of  evidence  be  brought  which 
tends,  however  weakly,  to  prove  the  plaintiff's  proposition,  the  jury 
must,  by  the  law  of  Ohio,  decide,  and  not  the  court;  even  though  the 
court  be  satisfied  that  no  verdict  ought  to  stand  on  such  evidence,  yet 
still  must  the  court  submit  the  cause  to  the  jury,  for  the  plaintiff  has 
hroaght  a  scintilla.  Now  this  is  the  kind  of  scintilla  that  shall  be  held 
in  mind  throughout  the  following  discussion  about  scintillas  as  set 
against  *  *  presumptions. " 

The  motion  at  once  involves  the  question  of  the  application  of  the 
tdniiUa  rule,  as  known  to  the  law  of  Ohio;  and  I  inaugurate  the  argtu 
ment  thereof  by  some  short  reference  to  what,  in  evidence,  are  known  as 
presmnptions.  These  are  divided  into  three  main  and  principal  classes: 
Conclusive  presumptions  of  law,  disputable  presumptions  of  law,  and  pre- 
smnptions of  tact.  If  a  fact  be  in  issue  and  a  condition  of  things  be 
proven,  which  either  could  not  exist,  generally  does  not  exist,  or  for 
reasons  of  public  policy  ought  not  to  exist,  unless  the  ultimate  fact  be 
true,  the  law  lays  hold  of  the  proven  condition  of  things  as  sufficient  to 
establish  the  ultimate  fact;  and,  therein  is  the  foundation  of  the  doc- 
trine of  presumptions.  In  some  instances,  the  law,  upon  proof  of  a  cer^ 
tain  condition  of  things,  will,  thereupoq,  immediately  assume  tne 
ultimate  fact  to  be  established  and  will  permit  the  hearing  of  no  evidence 
to  gainsay  it;  these  are  conclusive  presumptions  of  law;  as,  if  at  com- 
mon law  the  issue  was  whether  a  grant  of  certain  land  had  been  made, 
there  if  one  party  prove  that  he  had  been  in  open  and  adverse  possession 
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9l  the  land  for  a  period  of  twenty-one  years,  the  law  wotdd  upon  thift 
condition  of  things  presume  that  there  had  been  a  grant,  and  would 
permit  no  evidence  to  gainsay  it. 

In  other  cases  the  law  will  assume  that  certain  conditions,  when 
proven,  shall  be  held  to  establish  the  ultimate  fact  unless  the  contend- 
ing party  be  able  by  his  opposing  proof  to  overcome  the  natural  infer* 
cnce,  and  to  that  end  will  permit  him  to  offer  evidence  thereon;  these  are 
^hen  there  is  such  an  intimate  connection  between  facts  as  that  the 
general  experience  of  mankind  has  demonstrated  that  it  is  safe  to 
associate  the  two  facts  together,  and  upon  proof  of  one,  to  take  the  other 
for  granted,  unless  in  individual  particular  instances  a  reason  appears 
why  the  connection  should  not  be  made;  there  are  some  certain  kinds  of 
facts  which  go  so  usually  together,  hand  in  hand,  that[the  law  has  adopted 
as  its  rule,  the  rule  deduced  by  the  general  experience  of  mankind,  and 
upon  proof  of  one  such  fact,  presumes  the  other  to  exist.  As,  let  it  be 
proven  merely,  that  A  is  a  human  being,  and  the  law,  based  upon  the 
experience  of  mankind,  lays  hold  upon  that  fact  and  raises  a  presump- 
tion that  A  is  of  sound  mind;  this  is  a  disputable  presumption  of  law, 
and  means  that  A  shall  always  be  taken  to  be  of  sound  mind  until  a 
i;eason  be  shown  why  the  rule  of  general  experience  that  men  are  sound 
in  mind,  should  not  apply  to  his  particular  case. 

While  originally  no  more  that  a  rule  of  evidence  administered  by 
the  early  English  courts,  much  of  the  ancient  doctrine  of  presumptions 
has  passed  out  of  the  sphere  of  evidence  and  into  the  realm  of  the  sub- 
stantive law.  So  with  the  presumption  of  soundness  of  mind;  the 
province  ends  in  establishing  the  fact  that  a  certain  person  existed;  this 
having  been  established  by  rules  of  evidence,  the  substantive  law  laya 
hold  of  the  case  where  the  evidence  left  off,  and  that  person  is  then  La 
law  taken  to  be  of  sound  mind  until  the  contrary  appears. 

As  soon  as  there  grows  up  a  presumption  of  law  in  a  case,  that  case 
t^ecomes  different  from  the  generality  of  cases  in  this,  that  the  pre- 
sumption shall  control  and  decide  the  case,  unless  there  be  affirmatively 
9hown  a  reason  which  makes  that  individual  case  an  exception  to  the 
general  rule  which  the  law  has  evolved  for  such  cases. 

There  is  a  difference  between  the  right  of  a  plaintiff  who  has  presented 
only  the  scintilla  of  evidence,  and  the  right  of  the  plaintiff  who  has  pre- 
sented a  kind  of  evidence  so  strong  and  forceful  as  that  the  law  lays 
hold  of  it  and  raises  a  legal  presumption  in  his  favor;  suppose  there  be 
those  two  kind  of  cases,  with  the  defendant  offering  no  evidence  at  all  in 
either.  In  the  one,  or  case  of  the  scintilla^  the  court  may  do  no  more 
for  the  plaintiff  save  to  leave  the  matter  to  the  jury  for  them  to  say 
whether  he  has  proven  his  right;  but  in  the  other,  or  case  of  the  pre- 
sumption of  law  here  the  court,  in  the  absence  of  defendant's  evidence^ 
shall  positively  announce  and  declare  the  plaintiff's  right  to  be  estab- 
lished, and  shall  in  words  mandatory  impose  upon  the  jury  the  duty  of 
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tndiog  in  his  favor.  In  the  absence  of  opposing  evidence  a  presump- 
tion/^ se  controls  the  case;  while  in  the  absence  of  opposing  evidence 
a  scmiilla  has  no  such  power.  Wherefore,  it  is  plainly  seen  that  a 
icifUiila  is  not  as  good  in  law  as  a  presumption ;  now,  is  it  in  the  law 
that  snch  a  momentous  thing  as  a  legal  presumption  shall  be  required 
to  strive  against  a  mere  scintilla^  whereof  we  have  seen  that  the  law 
famly  holds  the  one  to  be  of  more  force  and  virtue  than  the  other? 
After  the  law  has  so  sanctioned  one  side  of  a  case  as  that  a  presumption 
of  law  is  raised  in  its  favor,  can  the  presentation  of  a  mere  scintilla 
be  sufficient  to  de-characterize  the  presumption,  and  degrade  it  to  a 
matter  of  mere  evidence  again?  If  so,  then  a  presumption,  when  set 
against  a  scintilla^  is  not  as  a  matter  of  law  the  more  forceful  of  the 
two;  if  a  leg^l  presumption  must  be  by  a  jury  weighed  against  every 
mere  sciniilla,  then  it  loses  the  dignity  of  a  presumption,  retrogrades 
Mid  withers  at  the  mere  presence  of  the  scintilla;  and  however  much 
tht  scintilla  may  vary  in  degree  of  vagueness  and  uncertainty,  there  is 
no  decrease  in  its  power  and  ability  to  overset  a  legal  presumption. 
The  presumption  must  lose  its  character  at  the  presence  of  the  merest 
shadow  of  proof,  if  the  court  is  not  authorized  to  declare  that,  as  matter 
•f  law,  it  of  the  two  shall  control. 

Does  the  law  which  vests  the  court  with  authority  to  say  what 
evidence  shall  be  sufficient  to  raise  a  legal  presumption  peremptorily  strip 
the  court  of  all  authority  to  say  that  certain  evidence  is  insufficient  to 
werthrow  a  presumption?  And  here  let  it  be  not  forgotten  that  there 
come  more  cases  than  one  into  court  to  which  the  rules  of  law  must  be 
H^plied.  The  application  of  a  rule  varies  with  the  diversity  of  cases; 
a  rule  clearly  applicable  in  one  case,  begins  to  lose  applicability  to  another 
case,  as  soon  as  the  second  case  begins  to  lose  identity  with  the  first 
case;  so  that  after  a  while  two  cases  will  so  differ  as  that  the  rule 
applicable  to  one  will  be  no  rule  at  all  for  the  other. 

Now,  let  us  conceive  a  case  where  the  evidence  brought  against  a 
l^al  presumption  is  of  such  nature  as  that  no  possible  construction  oi 
it  can  overcome  the  presumption,  and  let  us  conceive  another  case  where 
the  evidence  is  of  such  nature  as  that  it  is  susceptible  of  two  construc- 
tioDS,  one  of  which  would  overcome  the  presumption  provided  that  par. 
tictilar  construction  is  attached ;  now,  it  is  clear  that  these  two  cases  are 
different,  and  if  they  are  different  the  same  rule  cannot  determine  both;  so 
that,  it  is  clear  enough  that  the  nile  which  decides  one  must  be  different 
from  the  rule  which  decides  the  other;  and  the  difference  is  seen  thus; 
where  there  is  a  question  about  what  construction  shall  be  attached  to  the 
evidence,  that  case  is  for  the  jury,  and  it  makes  no  difference  how  unrea- 
sonable it  may  seem  to  attach  that  construction,  provided  the  evidence  is 
susceptible  of  the  construction;  still,  the  jury  must  decide  that  case. 
But,  in  the  other  case,  where  there  is  no  possible  construction  which 
can  serve  to  overthrow  the  presumption,  here  the  case  differs;  the  rule 
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to  decide  it  must  be  different,  and  the  diflerence  is,  that  the  court  shall 
say  and  not  the  jury;  what  construction  can  by  possibility  be  assigned 
to  evidence  is  a  question  of  law  for  the  court;  whether  one  or  the  other 
of  possible  constructions  shall  be  assigned  is  a  question  of  fact  for  the 
jury;  this  is  no  more  and  no  less  than  the  rule  of  competency,  which  is 
always  for  the  court;  whether  certain  evidence  can  be  assigned  a  proba- 
tive force,  tending  to  a  certain  conclusion,  is  for  the  court.  If  it  is 
susceptible  of  that  tendency,  then  whether  that  conclusion  shall  be 
assigned  is  for  the  jury.  And  this  brings  us  to  the  difference  between 
ultimate  facts  and  evidential  facts.  By  ultimate  facts  I  mean  those 
facts  which  are  essential  to  be  found  by  the  jury  before  verdict;  by 
evidential  facts  I  mean  those  facts  which  the  jury  are  entitled  to  con- 
sider as  proof  of  the  ultimate  fact.  Now,  if  you  take  all  the  ultimate 
facts  which  the  jury  has  found,  then  it  is  a  question  for  the  court  to  say 
what  the  law  decrees  between  the  parties  on  those  facts.  In  other 
words,  when  all  the  ultimate  facts  are  conceded,  the  rest  is  a  question 
of  law  for  the  court. 

Now  put  these  propositions  together  and  you  have : 

First — ^The  tendency  of  evidential  facts  is  for  the  court. 

Second — Whether  an  assignable  tendency  shall  or  shall  not  be 
attached  is  for  the  jury.      • 

Third — ^The  finding  of  ultimate  facts  is  for  the  jury. 

Fourth— The  result  which  the  ultimate  facts  are  susceptible  of 
producing  in  law  after  they  have  been  found,  is  a  question  for  the 
court. 

So  that  it  all  resolves  itself  into  this:  That  the  power  and  capabil- 
ity of  which  facts  are  by  possibility  susceptible  in  the  way  of  proof  is 
for  the  court.  If  we  deal  with  evidential  facts,  it  is  for  the  court  to 
say  how  they  can  tend,  for  the  jury  to  say  how  they  do  tend,  within 
the  limits  set  by  the  court.  If  we  are  dealing  with  ultimate  facts,  then 
it  is  for  the  court  to  apply  the  law  to  these  ultimate  facts,  and  to  say 
what  disposition  of  the  rights  of  parties  the  law  makes  on  those  facts; 
which  carries  with  it  the  authority  of  the  court  to  say  whether  or  not 
the  ultimate  facts,  when  found,  are  capable  of  unseating  the  presump- 
tion, which  the  law  has  already  raised.  If  they  are  capable  of  unseat- 
ing ii,  then  let  the  jury  say  whether  they  shall;  but,  when  called  upon 
the  court  must  say  whether  they  are  capable,  and  if  they  are  not,  then 
as  a  matter  of  law  must  the  presumption  prevail.  So  that,  whether 
certain  facts  can  by  possibility  be  susceptible  of  unseating  a  legal  pre- 
stimption  is  a  question  of  law  for  the  court;  and  this  is,  that  the  court 
has  power  to  say  that  certain  evidence  is  not  in  law  suflScient  to  over- 
come a  legal  presumption. 

When  facts  are  presented  as  true,  no  one  contends  but  that  it  is  a 
question  of  law  for  the  court  to  say  whether  or  not  those  facts  are  suflSi* 
dent  to  raise  a  presumption  of  law.     Now,  after  a  presumption  of  law 
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has  been  evolved  ipso  jure  the  court  has  authority  to  say  whether  or 
not  the  evidence  brought  against  it  is  in  law  sufficient  to  overcome  the 
presumption;  otherwise  the  whole  cloctrine  of  presumption  is  but  a 
parasite  clinging  to  the  body  of  the  law  and  no  part  of  the  law  itself. 
If  the  evidence  brought  against  a  presumption  is  of  such  force  in  prov- 
ing power  that  it  is  susceptible  of  an  interpretation  and  ponderability 
which  can,  by  possibility,  prevail  over  the  presumption,  that  is  one 
thing,  and  such  a  case  must  be  left  to  the  jury  to  say  whether  or  not 
that  certain  interpretation  and  weight  should  be  attached;  but  if  the 
evidence  brought  against  a  presumption  is  so  lacking  in  force  of  prov- 
ing power,  as  that  under  no  interpretation  can  such  ponderability  be 
accorded  to  it  in  law  which  will  prevail  over  the  presumption,  this  is 
quite  another  thing,  ^nd  there  is  nothing  at  all  to  be  left  for  the  jury 
'  to  decide.  For  in  this  instance  you  have  a  legal  presumption  weighed 
against  but  a  scintilla,  and  as  matter  of  law  the  presumption  is  better 
than  the  scintilla,  as  a  matter  of  law  outweighs  the  scintilla^  as  a  matter 
of  law  prevails  against  the  scintilla;  and  the  court,  the  mouthpiece  of 
the  law,  is  authonzed  to  so  declare. 

While  we  must  secure  and  guard  the  right  of  contestants  to  assail  a 
will,  shall  we,  therefore,  be  unmindful  of  the  right  of  the  proponents? 
Shall  we  overlook  and  forget  the  rights  of  proponents  and  of  testators  to 
have  wills  stand  until  a  reason  is  shown  why  they  should  not  stand? 
Shall  we  begin  a  trial  by  raising  a  presumption  in  favor  of  proponents, 
then  hear  the  evidenc  of  contestants,  and,  blinding  our  eyes  to  it,  call 
upon  the  proponents  to  produce  more  evidence  besides  a  legal  presump- 
tion, to  sustain  the  will,  without  looking  whether  the  contestant's* 
evidence  is  sufficient  in  law  to  overcome  the  presumption?  Surely  no; 
and  in  determining  whether  in  law  that  evidence  can  overcome  the  pre- 
sumption we  must  to  a  certain  extent  deal  with  its  ponderability ;  not 
by  saying  what  weight  shall  it  bear  in  the  particular  case,  but  by  ask- 
ing what  weight  can  it  bear;  and  whether  it  can  have  a  sufficient  weight 
B  for  the  court;  if  it  can,  then  whether  it  shall  be  assigned  that  weight 
is  for  the  jury. 

So  that  the  only  logical  and  sensible  rule  is  this,  that  in  cases 
where  a  legal  presumption  has  been  raised  on  one  side,  and  the  oppos- 
ing evidence  is  in  law  susceptible  of  a  force  which  will  support  a  verdict 
against  the  presumption,  here  the  jury  shall  say  whether  or  not  that 
construction  should  be  attached;  but  in  cases  where  the  opposing  evi- 
dence is  not  susceptible  of  force  which  would,  as  matter  of  law,  support 
the  verdict,  here  the  presumption  must,  ex  vi  termini,  control,  and  be 
declared  controlling,  by  the  court. 

When  a  common  cause  is  tried,  and  the  evidence  only  tends  to 
prove  a  party's  right,  then  let  the  jury  decide  whether  the  evidence  is 
sufficient;  but  in  causes  where  at  the  very  inception  the  law  raises  a 
presumption,  then  there  is  nothing  for  the  jury,  until  such  weighty  evi- 
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4ence  is  presented  as,  in  the  good  sense  of  the  court,  will  warrant  a 
verdict  against  the  presumption,  should  such  be  found. 

Particularly  is  this  true  in  cases  of  wills,  where  the  issue  is  not  a 
matter  reaching  no  further  than  to  embrace  the  rights  of  interested  par- 
ties; the  court  could  not  lawfully  set  aside  a  will  upon  consent  of  all 
interested  parties  although  the  issue  in  other  kinds  of  cases  is  subject  ta 
be  disposed  of  by  mere  agreement  and  consent.  The  right  to  make  a 
will,  and  to  dispose  of  one's  estate  thereby,  is  an  innate,  absolute  personal 
right  given  by  law,  and  what  rights  the  law  gives,  the  law  will  secure; 
it  is  the  business  of  courts  to  recognize  rights  which  the  law  gives,  and 
to  maintain  and  preserve  rights  which  the  law  secures;  it  is  public 
policy,  it  is  the  policy  of  the  state,  that  this  right  should  not,  by  courts^ 
be  suffered  to  be  heedlessly  trifled  with,  friv  4ously  sported  with,  and 
without  even  slight  ceremony  annulled.  The  court  should  protect 
from  infraction  every  right  which  the  law  gives,  and  should  protect 
the  right  of  every  person  to  make  a  will  until  there  is,  in  the  mind  of 
the  court,  at  least  a  suspicion  of  the  presence  of  undue  influence  or 
incapacity.     The  statute  admonishes  the  court  thereto  in  these  words: 

Section  5914,  Rev.  Stat.  **Any  person  of  full  age  and  of  sound  mind 
and  memory,  and  not  under  any  restraint,  having  any  property  *  *  * 
may  give  and  bequeath  the  same  to  any  person  by  last  will  and  testa- 
ment lawfully  executed.** 

My  mind  would,  therefore,  most  willingly  be  led  to  the  conclusion 
that  the  scintilla  rule  has  no  application  in  actions  to  contest  wills, 
which  are  inaugurated  with  a  legal  presumption  in  favor  of  the  will,  a 
.presumption  in  favor  of  the  mental  soundness  and  capacity  of  the  testa- 
tor, a  presumption  against  undue  influence. 

But  the  decision  of  the  motion  does  not  of  necessity  put  me  to  this 
conclusion;  for  in  support  of  the  claim  of  undue  influence  there  is  not 
80  much  as  even  a  scintilla  of  evidence  produced.  The  evidence  shows 
that  certain  of  the  proponents  were  so  circumstanced  as  to  have  had 
opportunity  for  the  exercise  of  undue  influence,  yet  there  is  no  spark  of 
evidence  which  tends  to  prove  that  undue  influence  was  exerted.  Upon 
the  issue  of  mental  unsoundness  there  is  no  single  fact,  in  all  the  evi- 
dence produced,  which,  in  the  least  degree,  tends  to  prove  it;  the  only 
evidence  from  laymen  which  was  in  that  direction  is  in  the  testimony 
of  Gen.  Ryan  and  Chas.  Cavagna,  who  each  say  that  in  their  opinion 
the  testatrix  had  not  sufficient  mental  capacity  to  understand  the  extent 
and  value  of  her  property.  I  now  adjudge  that  neither  of  these  wit* 
nesses  distinguished  between  whether  she  had  capacity  to  know,  and 
whether,  as  matter  of  fact,  she  did  actually  know;  an  individual  may 
not  know  the  extent  and  value  of  his  estate,  and  yet  may  have  capacity 
to  know  and  understand,  if  he  set  himself  at  it,  to  find  out.  But,  even 
had  these  opinions  been,  with  unmistakeable  emphasis,  expressed,  it  is 
not  enough;  for  mere  opinions  of  non-experts,  which  lack  the  support 
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«f  some  indicia  of  fact,  are  not,  in  law,  of  sufficieut  moment  to  amount 
to  substantive  proof  of  unsoundness  of  mind  or  of  incapacity. 

The  only  expert  evidence  touching  the  inference  of  incapacity  is 
irom  Dr.  Hinckley,  and  from  him  we  have  heard  that  which  is  purely 
expert  testimony,  that  is  to  say,  a  diagnostication  of  Mrs.  Bates,  not  as 
tlie  witness  himself  observed  her  to  be,  but  as  an  alleged  criterion  of  hei 
individuality  was  sought  to  be  displayed*  to  him  through  the  medium 
<rf  an  hypothetical  question.  It  has,  upon  more  occasions  than  one,  been 
observed  by  courts,  that  the  isolated  opinions  of  experts,  based  not  on 
solid  facts,  but  upon  the  distorted  vagaries  of  an  abortive  imagination, 
e&Dnot  serve  as  substantive  proof ;  expert  testimony  ex  necessitate  rei 
fluctuates  from  one  to  the  other  of  these  extremes;  and  while  of  great 
and  incalcitlable  value  when  based  upon  sound  and  probative  facts,  is 
forceless  as  evidential  matter,  in  their  absence.  Let  it  be  understood 
that  no  reflectionTis  made  upon  Dr.  Hinckley's  testimony,  for  it  is  here 
announced  to  be  exact  and  accurate,  and  to  be  fully  maintained  by  the 
hypothesis  which  he  assumed;  yet  this  fractional  hypothesis  bears  not 
even  scant  analogy  to  the  integralty  of  Mrs.  Bates'  nature,  as  the  evidence 
conclusively  establishes  it.  Let  there  be  conceded  for  the  expert  testi- 
mony all  probative  force  which  it  can  claim  for  itself,  and  it  will  estab- 
lish only  that  Mrs.  Bates  was  a  victim  of  hysterical  aphonia;  the  evidence 
shows  no  incompatibility  between  aphonia  and  the  fullest  and  most 
complete  testamentary  capacity.  Hysterical  aphonia,  in  the  opinion  of 
the  expert,  may  sometimes  indicate  nervous  debility,  he  does  not  say 
that  it  all  the  time  so  indicates,  and  if  it  be  conceded  that  there  wa« 
present  in  Mrs.  Bates  such  nervous  debility  as  he  describes,  yet  there  i» 
nothing  to  indicate  that  this  condition  at  all  affected  her  testamentary 
capacity.  It  is  a  matter  of  inference  to  say  that  she  suffered  with 
aphonia,  another  inference  based  solely  upon  the  first  inference,  that  her 
nervous  system  **lacked  tone;'*  and  a  third  inference  depending  upon 
both  of  two  other  inferences,  that  her  capacity  was  affected;  and  so  with 
regard  to  the  hernia;  some  courts  have  so  championed  the  cause  of 
adherence  to  common  sense  in  the  administration  of  justice,  as  to  unflinch- 
ingly  and  unhesitatingly  declare  that  an  inference  based  upon  another 
inference  is  not  evidential  matter.     Thompson  v.  Kyner,  65  Pa.  St. ,  380. 

"The  theory  of  the  plaintiff's  case  rests  upon  a  presumption  from  a 
presumption,  which  is  not  allowable;  namely,  that  the  testator,  being  att 
old  man,  must  be  presumed  to  have  been  weak,  and,  therefore,  it  is  to 
be  presumed,  that  the  defendant,  who  was  taking  charge  of  his  farm,  and 
was  an  active  minded  man,  coerced  his  will.  Weakness  alone  prove* 
neither  want  of  capacity  nor  undue  influence.  Hundreds  of  cases  shoW 
that  mere  weakness  does  not  incapacitate  the  making  of  a  will,  and  it 
must  not  be  implied  from  such  a  circumstance  alone  that  a  devisee  hai 
been  guilty  of  a  wrong  and  fraud  in  procuring  a  devise  of  property  whick 
it  might  be  supposed  he  would  not  have  been  likely  to  have  obtiained; 
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except  by  coercion  of  his  will.  Such  a  thing  would  be  a  fraud,  not  only 
upon  the  testator,  but  upon  his  heirs  equally  entitled  to  his  beneficence, 
as  was  the  intermeddling  procurer  of  the  devise  to  himself,  and  it  is  not 
to  be  presumed,  but  is  to  be  established  by  competent  and  clear  evidence. " 

Gerwe  v.  Fire  Works  Co.,  Hamilton  ciicuit  court,  5  Circ.  Dec.,  616. 

Let  it  not  be  imagined  that  the  court  is  either  ignorant  or  forgetful 
of  the  fundamental  rule,  that^the  drawing  of  inferences  is  for  the  jury; 
yet  this  is  a  general  rule,  which  must  be  applied  by  the  court  to  ead^ 
case  as  it  is  presented ;  the  law  does  not  undertake  to  determine  each 
individual  case  by  the  unsuited  application  of  a  general  rule,  but  con- 
stitutes courts  for  the  very  purpose  of  deducing,  from  general  rules,  an 
application  suitable  foi  particular  and  individual  cases;  in  the  language 
of  Judge  Gholson,  in  Skelly  v.  Bank,  9  Ohio  St.,  614  courts  are  consti- 
tuted to  decide  cases,  not  abstract  questions  of  law. 

Now,  how  shall  the  general  rule,  that  the  drawing  of  inferences  is 
for  the  jury,  be  applied  to  the  case  at  bar? 

The  results  which  attend  the  proceedings  of  courts  are  of  such  grave 
importance  to  the  parties  concerned,  that  all  care  should  be  taken  to 
avoid  mistake;  neither  courts  nor  juries  are  possessed  of  any  persona^ 
knowledge  concerning  the  justness  of  controversies  brought  before  them, 
jet  of  necessity  must  be  informed  before  deciding;  all  matters  whicli 
have  a  tendency  to  lead  them  to  the  truth,  they  should  be  permitted  to 
hear;  all  matters  which  tend  not  to  the  truth,  but  which  would  lead  to  a 
wrong,  should  be  kept  from  their  senses;  now  here  is  the  province  of 
the  law  of  evidence;  to  distinguish  the  one  from  the  other;  to  permit 
the  presentation  of  the  one,  to  suppress  and  exclude  the  other.  The  law 
of  evidence  is  that  body  of  rules  whereby  the  law  eflects  this  end, 
whereby  the  law  determines  what  tends  to  lead  a  right  and  what  to  lead 
a  wrong.  The  rules  of  evidence  are  administered  by  the  court,  where- 
fore it  is  the  province  of  the  court  to  say  what  matters  may  tend  to  the 
truth,  and  what  can  tend  only  to  falsity  and  error;  now,  if  certain  evi- 
dence has  two  tendencies,  one  to  the  right  and  one  to  the  wrong,  the 
jury  shall  say  what  tendency  shall  be  attached  to  that  evidence ;  if  it 
may  lead  to  the  truth,  it  cannot  be  excluded  from  the  jury  because  of  a 
possibility  that  it  may  lead  to  a  wrong;  but  when  certain  alleged  evidence 
has  but  one  tendency,  and  that  all  toward  error,  and  none  toward  truth, 
then  tUje  jury  should  not  be  suflfered  to  be  led  by  that. 

An  inference  is  a  proposition  drawn  from  another  proposition;  it 
may  be  natural  to  draw  a  certain  inference  from  a  given  proposition, 
wherefore  it  would  be  unnatural  to  draw  the  opposite  contradictory 
inference  from  that  same  proposition ;  and  no  proposition  can,,  per  s^ 
standing  alone  and  sequestered,  be  capable  of  supporting  or  giving  birth 
%o  two  inferences  wich  are  opposing,  one  natural  and  one  unnatural ;  one 
legitimate  and  the  other  illegitimate;  to  say  that  an  hypothesis  bears  « 
natural  inference  is  to  exclude  the  possibility  that  that  same  identical 
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hypothesis  can  also  bear  an  opposite  and  unnatural  inference;  the  natural 
inference  must,  of  its  own  weight,  be  attached  until  some  other  fact  is 
hrought.  extraneous  to  the  original  hypothesis,  which  tends  to  show 
why  the  natural  inference  should  not  attach. 

Let  me  demonstrate  this  point  by  illustration ;  and  divorce  from  the 
illustration  the  idea  of  legal  presumptions,  and  contemplate  it  simply  as 
I  proposition  of  fact  presented  amongst  laymen;  let,  the  hypothesis  be 
that  A  is  a  man;  the  natural  inference,  and  the  only  inference  that  can 
Iqr  possibility  spring  from  the  isolated  hypothesis,  is  that  A  is  sane; 
that  he  is  insane  is  an  unnatural  inference,  which  means  that  it  is  not 
brought  into    the  mind  by  the  presence  of  the   original  hypothesis; 
before  this  unnatural  inference  can  be  attached  to  A's  case,  there  must 
be  some  fact  additional  to  the  original  hypothesis,  which  tends  against 
the  natural  inference;  whether  it  does  so  tend  is  a  question  of  law  for 
the  court;  so  that  while  the  general  rule  that  the  drawing  of  inferences 
is  for  the  jury,  yet  when  the  inference  sought  to  be  attached  is  an 
umatural  inference,  it  cannot  be  suffered  to  be  attached,  until  there  is 
brought  some  fact  extraneous  to  the  hypothesis  which,  in  the  judgment 
of  the  court,  tends  to  prove  that  the  inference  unnatural  to  the  hypothe- 
sis is  made  natural  by  matters  extraneous  to  that  hypothesis. 

Now,  take  the  case  at  bar;  there  are  some  matters,  admitted  and 
conceded  with  regard  to  the  characteristics  of  the  testatrix,  which  give 
her  an  individuality  which  cannot  be  separated  from  the  case,  in  any 
aspect  of  the  evidence ;  and  in  construing  the  evidence  either  by  court  or 
jury,  this  conceded  individuality  must  be  kept  in  mind.  A  nd  this  conceded 
individuality  must  be  kept  present  in  every  hypothesis  drawn  from  the 
evidence,  whether  the  hypothesis  includes  all  of  the  evidence,  a  part  of  it, 
<»  a  still  smaller  part;  no  hypothesis  can  be  evolved  for  the  case  at  bai 
which  does  uotfi^se  present  this  conceded  personality  and  the  individu- 
ality of  Mrs.  Bates;  for,  as  I  have  said,  the  court  is  now  called  upon  to 
^ide  this  case,  not  some  other  case. 

For  instance,  there  is  an  entire  absence  from  the  evidence  of  a  state- 
ment or  act,  either  of  commission  or  of  omission,  on  the  part  of  the  tes- 
tatrix, which  savors  of  eccentricity  or  which  is  out  of  the  normal; 
wherefore,  every  hypothesis  must  assume  her  as  a  person  whose  whole  \ 
life  discloses  no  act  or  deed  which  militates  against  the  presence  of  any 
of  the  natural  faculties  of  a  human  being;  and  taking  up  every  conceiv- 
able hypothesis,  one  after  the  other,  which  can  be  predicated  upon  the 
evidence,  and  including  this  conceded  personality  of  Mrs.  Bates  as  part 
of  each  hypothesis,  the  natural  inference  is  in  every  instance  against 
widue  influence  and  against  incapacity;  the  inference  of  either  undue 
influence  or  incapacity  is  unnatural  to  every  conceivable  hypothesis;  for 
each  hypothesis  must  accord  to  Mrs.  Bates* that  personality  which  has- 
been  conclusively  established  for  her,  so  that  welcome  finally  to  this— 
whether  there    is  anything,  either  in  or  out  of  whatsoever  hypothesis- 
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may  be  put,  which  tends  to  show  why  an  unnatural  and  illegitimarb^ 
inference  should  be  attached;  this  is  a  question  of  law  for  the  court: 
«nd  I  now  find  that  there  is  not.  There  is  a  fact,  one  way  or  the  other 
as  to  Mrs.  Bates;  she  was  capable  or  incapable,  she  was  unduly  influenced 
•or  she  was  not;  the  evidence  brought  displays  a  panorama  of  her  lite; 
testimony  has  been  had  from  persons  in  all  varying  degiees  of  associa- 
tion and  acquaintance  with  her.  From  those  who  were  close  in  friend- 
ship and  relationship,  those  who  knew  her  thoroughly  and  well  during 
most  all  of  the  years  of  her  life,  to  those  who,  while  without  the  pale  of 
intimacy  still  knew  her;  and  to  those  who  had  not  even  beheld  her,  as 
the  experts;  this  diverse  testimony  has  marshalled  an  array  of  descrip- 
tive facts,  and  strange  indeed  would  it  be,  if  in  all  this  array  there  was 
not  matter  or  thing  which  by  a  forced  deduction  could  present  what  t 
have  termed  as  unnatural  inference;  such  only  are  urged  by  contestants;- 
"but  there  is  a  mighty  array  of  conceded  facts,  whose  significance  can  not 
be  doubtful,  and  by  whose  veiy  presence  the  forced  unnatural  inferences 
are  inexorably  doomed  to  such  insignificance,  such  valueless  and  impond- 
erable proportions,  as  to  be  unrecognizable  as  evidential  matter;  those 
persons  who  knew  her  best,  the  very  contestants,  scout  and  ridicule  th^ 
idea  of  incapacity  or  intellectual  impairment;  two  witnesses  who  knew 
her  not  familiarly  entertain  opinions  which  have  heretofore  been  shown 
to  be  inapplicable  and  as  evidence  forceless;  one  expert  who  never  saw 
her,  ventures  to  opine  the  presence  of  hysterical  aphonia,  yet  nowhere 
in  all  the  evidence  is  there  a  tangible  fact,  however  slight,  capable  of 
suggesting  undue  influence  or  incapacity;  tor  the  court  to  say  that  there 
is  here  evidence  which  tends  at  all  towards  undue  influence  or  incapacity 
is  to  abhor  and  flee  from  good  sense  and  reason  and  to  embrace  and 
cherish  illusions  and  hallucinations. 

The  learned  counsel  for  contestants  urge  that  while  taken  separately 
items  of  proof  may  not  tend  to  incapacity  or  undue  influence,  but  that 
many  matters  which  he  suggests,  when  taken  in  combination,  like  th^ 
strands  of  a  rope,  do  have  a  tendency  and  force;  this  argument  assumes 
that  the  items  which  he  combines  have  the  quality  of  competency  as 
proving  matter;  quality  of  resistance  is  inherent  to  some  degree  in  every 
►  strand  taken  to  make  a  rope,  but  quality  of  competency  or  tendency  in  k 
-certain  direction  is  not  inherent  in  evidence,  and  to  be  assumed  for 
evidence  at  the  pleasure  of  counsel. 

Let  me  analyze  an  item  which  he  uses  as  one  of  the  most  forceful  in 
his  combination.  It  is,  as  he  puts  it,  '*Mrs.  Bates  agreed  to  pay  for  A 
nurse  for  Henry  Bates,  and  she  violated  her  promise  and  failed  to  per*- 
form  her  obligation.*'  Is  there  evidence  which  tends  to  prove  the  infer- 
ence, the  conclusions  which  he  draws?  The  evidence  is  that  she  saidt 
**Hire  a  nurse  and  I  will  pay  for  her.**  There  is  no  evidence  that  sh^ 
ever  knew  a  nurse  was  hired,  no  evidence  that  she  ever  knew  that  a 
nurse  had  to  be  paid;  certain  it  is  that  she  was  not  under  any  morftl 
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obligation  to  pay  unless  she  knew  that  a  nurse  had  been  hired;  and  is 
it  a  legitimate  inference  to  say  that  a  person  has  violated  an  obligation 
when  at  the  same  time  you  admit  that  he  was  under  no  obligation  at  all 
which  could  be  violated?  I  must  and  do  say,  as  a  matter  of  law,  that 
the  item  of  the  nurse  cannot  tend  to  support  the  inference  that  she  for- 
got, overlooked,  or  violated  an  obligation;  and  so  with  each  item  of  the 
presented  combination — each  when  analyzed  as  an  item  cannot  in  law  he 
accorded  the  inferential  susceptibility  urged.  If  you  take  each  item  by 
itself  the  assigned  inference  is  unnatural  and  fallacious  and  I  am  not 
yet  advised  how  truth  may  be  deducted  from  a  combination  of  fallacies; 
if  yon  take  all  the  items  together  in  combination,  then  it  is  not  possible 
in  law  that  they  alone  can  form  a  predicate  for  the  decision  of  this  case, 
for  I  have  already  shown  that  certain  conceded  facts  as  to  Mrs.  Bates 
Qust  be  present  in  every  hypothesis  submitted,  or  the  court  will  be 
deciding  some  other  case,  and  not  this  particular  ca.<^. 

The  evidence  for  the  contestants  is  of  such  nature  that  no  two 
imbiased  minds  can  reach  different  conclusions  thereupon;  the  irresis- 
tible deduction  is  that  there  was  neither  want  of  testamentary  capacity 
nor  nndue  influence.  And  when  such  is  the  state  of  the  evidence  is 
there  a  scintilla^  even  though  a  fragment  out  of  the  evidence  when  stand- 
ing alone,  could  by  a  forced  and  unnatural  construction  be  said  to  tend| 
to  prove  the  allegations  made? 

I  conclude  that  there  is  not,  for  the  following  considerations,  which 
bave  been  promulgated  in  the  adjudications  of  the  higher  courts  of  our 
sute. 

First — In  ordinary  actions,  when  the  evidence  brought  by  the  plain- 
tiff, howsoever  weakly,  tends  to  prove  his  right  tc^  recover  and  stops 
there  without  tending  to  disprove  it,  there  is  a  scintilla^  and  the  cause 
must  go  to  the  jury. 

Second — When  the  evidence  brought  by  the  plaintiff  both  tends  to 
prove  and  to  disprove  his  right  and  is  so  balanced  that  different  minds 
may  reach  different  conclusions,  here  again  is  there  a  scintilla^  and  the 
jury  must  decide. 

Third — When  the  evidence  brought  by  the  plaintiff  so  refutes  and 
overwhelms  a  right  to  recover  as  that  different  minds  cannot  reach  differ- 
ent conclusions,  this  class  of  cases  the  Supreme  Court  has  extricated 
from  the  grasp  of  the  scintilla  rule,  if  indeed  they  ever  were  within  iU 

In  this  third  and  latter  class  of  cases  belongs  the  case  at  bar;  so 
that  at  last,  however  we  reason,  the  scintilla  rule  is  not  lor  application 
here,  for  want  of  the  presence  of  the  scintilla  in  the  light  of  the  signifi- 
cance which  the  Supreme  Court  has  itself  evolved  for  that  technical 
term. 

If  it  be  urged  that  the  will  itself  suggests  an  unnatural  disposition 
of  her  estate,  the  answer  is  that  the  will  alone  and  isolated  from  all 

10      9  S.  &  C  P. 
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other  facts  can  in  this  regard  suggest  nothing;  the  disposilion  of  prop- 
erty is  natural  or  unnatural  only  according  to  how  the  testatrix  was 
circumstanced  with  recipients  whereon  to  bestow  her  bounty;  the  dis- 
position of  an  entire  estdte  to  a  daughter  of  the  blood  and  to  the  exclu- 
sion of  kin  more  distantly  related,  shall  not  be  said  to  be  unnatural; 
and  this  is  not  because  of  mere  blood  relationship,  but  because  of  those 
inclinations  of  the  human  heart  which  are  born  of  affection  and. love; 
let  there  be  a  daughter  of  the  blood  whose  demeanor  has  so  been  as  to 
destroy  affection  in  the  parental  breast,  and  here  a  disinheritance  by  will 
could  not  be  said  to  be  unnatural;  so  that  the  test  is  seen  to  be  not  so 
much  that  of  blood,  as  that  of  affection.  This  much  for  the  wills  of 
those  who,  in  their  lives,  were  parents;  and  shall  we  say  that  the  pro- 
pensities of  human  nature  are  absent  from  all  mankind  but  these?  Is 
it  not  within  the  ken  of  man  that  the  deep  wells  of  affection  can  be 
stirred  in  other  than  parental  breasts?  And  may  we  not  here  forget  the 
formality  of  this  present  moment  so  long  as  to  confess  faith  in  the  thirsts 
and  longings  of  the  childless  human  heart,  and  to  avow  that  affection 
for  a  fosterling  may  blossom  into  the  fullness  of  a  mother's  tenderness. 

Such  is  the  portrayal  that  has  been  unfolded  here;  and  let  it  not  yet 
be  said  that  the  impulses  of  maternal  instinct  are  unnatural, 
to  the  Jury: 

Gentlemen  of  the  jury:  You  have  heard  enough  to  now  know  that 
under  the  law  there  is  no  such  evidence  in  this  case  as  casts  upon  you  the 
responsibility  of  adjudging  upon  the. validity  of  the  will,  and  it  is  my 
duty  to  say  to  you  that  tmder  the  law  this  will  must  be  sustained. 

/.  C,  Healy  and  H.  W.  Baker y  for  contestants. 

H.  W.  Peck  an€  /.  W,  Warrington  for  proponents. 


CONTRACTS— PUBLIC  IMPROVEMENTS. 

[Superior  Court  of  Cincinnati,  Special  Term,  June  12, 1899.] 

*E.  C.  CoppiN  V.  August  Hbrmann  et  al,  Com'rs. 
.  Whbn  Contract  is  to  be  Awardbd  to  Lowrst  Biddbk,  No  Discretion 

AlXOWBD. 

Where  by  the  terms  of  the  statute,  a  contract  for  public  improvements  is  to  be 
awarded  to  the  person  who  offers  to  furnish  the  materials  and  performs  the 
labor  required  at  the  lowest  price,  and  ^ves  good  and  sufficient  bond,  to  the 
accepUnce  of  the  particular  public  officers  having  in  charge  the  work,  for 
the  faithful  performance  of  the  contract,  the  sUtute  is  mandatory,  and  no 
discretion  as  to  the  award  of  the  contract  is  vested  in  said  officers. 


♦  For  decision  of  the  court  of  common  pleas  relaiinx  to  Cincinnati  Waterworks 
see  8  Dec.  624;  see  also  State  ex  rel.  v.  Lewis,  lb.,  666  and  Stote  v.  Cincinnati^ 
anie^  p.  46 ;  for  a  later  decision  of  the  superior  court,  on  which  this  decision  i* 
affirmed,  see  Coppin  v.  Hermann,  post 
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2.  Whrthbr  Oppicbrs  Havb  Discretion  in  Awarding  to  Lowbst  and  Bbsi^ 

BiDDBR  NOT  DBTBRMINBD  IN  OHIO. 

Where,  however,  by  the  terms  of  the  statute  the  contract  is  to  be  awarded  to 
the  lowest  and  best  bidder,  the  question  is  still  an  open  one,  so  far  as  the 
Supreme  Court  of  Ohio  is  concerned,  as  to  whether  or  not  discretion  is  con- 
ferred upon  such  officers,  to  determine  who  is  the  lowest  and  best  bidder, 
notwithsUnding  State  ex  rel  v.  Com'rs.,  86  Ohio  St,  326. 

3.  Such   Discretion    bcust    bb    Exercised    in  a  Rbasonabi«e  and  Proper 
Manner. 

Wbere  discretion  in  such  matters  is  conferred,  such  discretion  must  be 
exercised  in  a  reasonable  and  proper  manner.  And  one  element  of  this  pro- 
position is,  that  before  the  aiscretion  is  exercised — that  is,  determination 
made  and  action  had  upon  such  determination — reasonable  opportunity^  must 
be  afforded  to  all  persons  to  be  affected  by  the  exercise  of  such  discretion,  to 
be  heard  in  their  own  behalf. 

4.  Mraning  op  "  Discretion  "  or  the  Exercise  op  the  **  Discretion  '*  by 
PuBuc  Ofpicers. 

When  certain  power  is  conferred  upon  public  officials,  the  exercise  of  which 
necessarily  involves  inquiry,  investigation,  comparison,  decision  and  deter- 
mination, before  the  power  can  culminate  in  an  act.  such  as  an  award  of  a 
contract,  the  officials  are  necessarily  invested  with  an  auxiliary  or  incidental 
power  to  make  this  iuc|uiry,  investigation,  comparison,  decision  and  deter- 
mination ;  and  this  auxiliary  or  incidental  power  is  what  is  known  as  their 
discretion,  or  the  exercise  of  their  discretion. 

h.  Act  of  Aprii^  24, 1896,  Confers  Such  Power  Upon  Commissioners. 

The  act  of  April  24,  1896,  92  O.  L..  606-613,  being  an  act  "to  provide  for  water- 
works purposes  in  cities  of  the  first  grade,  of  the  first  cla.'S,"  and  which 
creates  the  board  of  commissioners  of  waterworks,  and  prescribes  their 
powers  and  duties,  and,  in  paragraph  eight  of  sec  7  of  said  act,  provided 
that  snch  commissioners  "  shall  enter  into  contract  with  the  lowest  and  best 
bidder,"  confers  upon  such  board  a  discretion  to  determine  who  is  the  lowest 
and  best  bidder,  and  such  determination  is,  in  the  absence  of  fraud,  col- 
lusion, or  want  of  good  faith,  binding  upon  and  unreviewable  by  the  courts. 

6.  DiacRETioN  Vested  by  Said  Act  is  Sound  Discretion,  not  Arbitrary 
Power. 

The  discretion  vested  in  the  commissioners  of  waterworks,  as  to  the  **  lowest 
and  best  bidder,'*  is  a  sound  discretion  ;  that  is,  not  a  mere  power  of  arbitrary 
determination,  but  a  power  of  decision  and  determination,  which  must  be 
.based  upon  facts,  and  be  made  in  good  faith  and  without  collusion  or  fraud 
upon  the  part  of  the  commissioners,  and  after  a  hearing  upon  such  facts,  with 
full  opportunity  afforded  to  all  persons  interested  to  be  present  and  heard  at 
snch  hearmg.  An  award  secured  in  anv  other  way  i^sjild  be  illegal,  and  a 
contract  based  upon  snch  an  award  would  be  null  and  void. 

7.  When  Courts  will  not  Review  the  Discretion  of  Inferior  Tribunals* 

Courts  will  not  undertake  to  control  or  review  the  discretion  of  inferior  tribu- 
nals or  bodies  vested  with  the  exercise  of  discretionary  powers;  that  is,  the 
result  of  the  exercise  of  discretion,  the  act  done  or  award  made,  will  not  be 
interfered  with,  unless  the  prerequisites  necessary  to  the  result  are  attacked. 

8.  Rttlb  Where  Prerequisites  are  Attacked. 

And  when  such  prerequisites  are  attacked,  the  rule  is  that  the  burden  is  on 
the  plaintiff  to  set  forth  specifically  the  facts  and  circumstances  which  show 
that  the  discretion  conferred  was  not  honestly,  reasonably  and  properly 
exercised,  for  public  officers  are,  in  the  exercise  of  their  powers,  guarded  by 
a  rule  of  presumption  that  they  have  done  their  duty  and  have  not  abused 
their  discretion. 

9.  Courts  will  not  Substitute  their  Judgment  for  that  of  Officials. 

Wbere  the  bare  act  of  officials  is  brought  into  question,  unconnected  with  other 
facts,  and  such  act  is  a  discretionary  act,  the  courts  will  not  interfere,  because 
the  duty  of  deciding  has  been  placed  upon  the  officials,  and  the  courts  will 
not  substitute  their  jud^ent  for  that  of  the  officials,  to  whom  the  duty  of 
deciding  has  been  committed. 
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10.  NSCBSSARY  TO  JUSTIPY  AN  InTBRFBRBNCB. 

To  justify  interference  at  all  with  the  act  or  decision  of  the  officials,  it  is  neces- 
sary that  the  means,  methc»d  and  manner  by  which  the  act  was  produced,  or 
the  decision  reached,  be  called  in  question,  and  this  must  be  done  by  a  full 
statement  of  all  the  facts  and  circumstances  which  bear  upon  such  manner, 
means  and  method. 

11.  Ai.1,  Opbrativb,  U1.TIMATE  Facts,  Essbntiai;  to  Causbop  Action,  Must  bb 
Plbadbd. 

It  is  an  elementary  principle  of  code  pleading,  that  in  order  to  sustain  a  cause 
of  action,  all  of  the  operative,  ultimate  facts,  essential  to  the  cause  of  action, 
must  be  pleaded  ;  that  is,  such  facts  as,  under  the  substantive  law,  operate  to 
inv^t  one  with  a  right,  or  to  divest  another  of  a  right,  or  to  show  a  wrongful 
interference  with  an  existing  right. 

12.  AVBRMBNTS  WHICH  PaII«  TO  WARRANT  INTBRPBRBNCB. 

Averments,  in  a  taxpayer's  action,  under  sec.  1778,  Rev.  Stat,  to  enjoin  the 
award  of  a  contract  by  the  commissioners  of  waterworks,  under  the  act  above 
referred  to,  that  a  certain  bidder  was  ihe  lowest  and  best  bidder,  and  that 
another  bidder  was  not  the  lowest  and  best  bidder,  and  that  the  commis- 
sioners awarded  the  contract  to  the  latter,  standing  alone,  do  not  state  a  cause 
of  action,  or  warrant  interference,  under  rules  above  stated.  Such  averments 
do  not  state  sufficiently  operative  facts  to  call  for  an  exercise  of  the  substan- 
tive law.  They  operate,  under  the  laws,  to  create  no  rights  or  oblig^ations,  and 
the  law  will  not  presume,  to  help  out  a  cause  of  action,  facts  which  involve 
fraud,  wrong  doing  or  an  abuse  of  discretion. 

DBMPSBY,  J. 

The  plaintifiE  sues  as  a  taxpayer  of  the  city  of  Cincinnati,  under  sec. 
1778,  Rev  Stat.,  and  making  the  formal  allegations  of  a  request  upon» 
and  the  refusal  of,  the  corporation  counsel  to  bring  such  a  suit,  seeks 
to  enjoin  the  said  city  of  Cincinnati  and  the  other  defendants,  who  con- 
stitute the  board  of  trustees  known  as  the  ** commissioners  of  water 
works"  of  said  city,  and  who  were  appointed  under  the  act  of  the  gen- 
eral assembly,  found  in  92  O.  L.,  606-63,  inclusive,  from  entering  into, 
executing  or  performing  a  certain  contract,  which  said  commissioners 
attempted,  so  it  is  alleged,  to  award  to  one  A.  J.  Henkel  on  May  12, 
1899. 

The  substantial  averments  of  plaintifiE's  petition  are  as  follows: 
That  said  commissioners  duly  advertised  that  they  would  receive  sealed 
proposals,  until  twelve  o'clock  noon,  Friday,  April  28,  1899,  for  the 
furnishing  of  the  necessary  labor  and  materials  for  the  construction  of 
certain  settling  reservoirs,  and  the  laying  of  certain  pump  mains,  and 
the  miscellaneous  work  in  connection  therewith,  in  accordance  with 
certain  plans,  specifications  and  detail  drawings,  on  file  in  the  office  of 
t)ie  chief  engineer  of  said  commissioners;  that  said  work  was  to  be  paid 
for  as  stipulated  in  the  form  of  contract  on  file  in  the  office  of  said 
commissioners;  that  said  work  involved  an  expenditure,  estimated  by 
the  said  chief  engineer,  of  about  $1,263,700;  that,  to  the  contract  and 
specifications  aforesaid  were  attached  an  approximate  estimate,  made  by 
said  engineer,  containing  an  itemized  statement  of  the  quantities  of  the 
various  kinds  of  work  to  be  done,  and  for  which  labor  and  materials 
were  to  be  furnished,  and  in  accordance  with  which  the  amount  of  each 
bid  was  to  be  computed,  for  the  purpose  of  determining,  under  the  law. 
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who  should  be  the  lowest  bidder  for  said  work;  that  copies  of  the  con- 
tract, specifications  and  approximate  estimate  as  aforesaid,  were  furnished 
to  the  bidders;  that,  among  others,  Folz,  Willard  &  Co.  and  A,  J. 
Henkel  were  bidders  on  said  work:  that  the  bid  of  Folz,  Williard  & 
Co.  was  accompanied  by  a  bond  in  the  sum  of  $25,000,  as  fixed  and  on 
a  form  as  approved  by  said  commii»ioners,  signed  by  sufficient  sureties, 
to  the  satisfaction  of  said  commissioners,  conditioned  for  the  acceptance 
^f  said  contract,  if  awarded  to  them  by  said  commissioners,  and  that 
"they  would  give  bond  for  the  performance  of  said  contract,  and  fully 
comply  with  the  terms  of  division  eight,  of  sec.  2436-7,  Rev.  Stat. ;  that, 
calculated  upon  the  quantities  furnished  and  the  approximate  estimate, 
as  aforesaid,  the  bid  of  Folz,  Willard  &  Co.,  amounted,  in  the  aggre- 
gate, to  $1,039,650.58,  and  the  bid  of  A.  J.  Henkel,  calculated  in  the 
same  manner,  amounted  to  the  sum  of  $1,171,743.50;  that  the  bid  of 
said  Folz,  Willard  &  Co.  was  the  lowest  and  best  bid  for  said  work,  and 
was  so  reported  to  the  said  commissioners;  that  said  commissioners  did 
not  award  said  contract  to  said  Folz,  Willard  &  Co.,  who  were  the 
lowest  and  best  bidders  for  said  work,  but  awarded  said  contract  to  said 
A.  J.  Henkel,  whose  bid  was  $133,092.97  higher  than  the  bid  of  said  Folz, 
Willard  &  Co.,  and  who  was  not  the  lowest  and  best  bidder  for  said 
work;  that  said  commissioners  threaten  to,  and  will,  unless  restrained, 
enter  into  and  carry  out  said  illegal  contract,  and  pay  the  said  A.  J. 
Henkel  the  said  sum  of  $1,171,734.50,  for  said  work  aforesaid,  out  of 
moneys,  belonging  to  said  city  of  Cincinnati  under  their  control;  and 
an  injunction  is  prayed  against  the  defendants,  from  entering  into, 
carrying  out  or  executing  the  said  contract  with  said  Henkel. 

By  way  of  explanation  of  the  reference,  in  the  petition,  to  division 
eight  of  sec.  2435-7,  Rev.  Stat.,  it  may  be  said  that  the  act  of  April  24, 
1896,  92  O.  L.,  t)06-613,  which  creates  said  commissioners  of  water  works 
and  prescribes  their  powers  and  duties,  has  been  incorporatedJnto  Judge 
Bates'  edition  of  the  statutes  of  Ohio  as  sec.  2435-1  to  2435-18  inclusive, 
and  cin  be  found  at  pages  1222-1227  of  the  first  volume  of  Bates* 
Annotated  Statutes  of  Ohio. 

The  defendants  demur,  generally,  to  plaintiff's  petition.  The 
defendants'  contention  is,  that  the  act  of  1896  confers  upon  the  water 
works  commissioners  a  discretion  to  determine  who  is  the  lowest  and 
best  bidder;  that  the  determination  of  the  commissioners  as  to  who  is 
the  lowest  and  best  bidder  is,  in  the  absence  of  fraud,  collusion  or  want, 
of  good  faith,  binding  upon  and  unreviewable  by,  the  courts;  that  the 
averment  of  the  petition,  that  Folz,  Willard  &  Co,  were  the  lowest  and 
best  bidders  is  not  such  an  averment  of  fact  as  is  admitted  by  the 
demurrer  to  be  true,  for  the  substantive  fact  to  be  established  is,  not 
who  in  reality  was  the  lowest  and  best  bidder,  but  who,  in  the  judgment 
of  the  commissioners,  fairly,  reasonably  and  honestly,  although  mistak- 
enly, exercised,  was  the  lowest  and  best  bidder;  and  that,  before  the 
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decision  of  the  commissioners  can  be  put  in  question,  and  they  called 
upon  to  justify  their  award,  there  must  be  pleaded  all  the  facts,  and 
circumstances,  specifically,  which  cast  suspicion  upon  the  honesty. and 
fairness  of  the  commissioners'  judgment.  ~ 

PlaintifiE  contends,  that  no  discretion  whatever  is  granted  to  the 
commissioners;  that  the  right  to  contract  is  determined  by  the  lowest 
bid,  coupled  with  the  execution  by  the  bidder,  and  acceptance  by  the 
commissioners,  of  the  guaranty  that  he,  the  bidder,  will  accept  the  con- 
tract if  awarded  to  him ;  that  the  execution  and  acceptance  of  this  guar- 
anty is,  in  effect,  the  contract,  subject  only  to  the  condition  that  the 
bidder's  figures  shall  be  the  lowest,  and  when  ascertained  to  be  the 
lowest,  the  contract  becomes  absolute,  and  the  bidder  has  the  right  to 
demand  the  formal  execution  and  delivery  of  a  contract  for  the  work. 
In  determining  which  is  the  sounder  contention,  a  review  of  the  provi- 
sions of  the  act  of  1896,  pertinent  to  the  question  at  issue,  will  not  be 
amiss  at  this  point.  Sections  1,  2,  3  and  4,  provide  how  the  board  may 
be  called  into  existence,  for  the  appointment  of  its  members,  their 
qualifications,  compensation  and  organization.  Section  5,  among  various 
other  things,  provides  that  the  commi^ioners  *'may  adopt  definite  plans 
and  specifications  providing  for  the  construction  of  such  (water)  works, 
if  there  be  none  existing,  or  for  an  enlargement,  extension,  improvement 
or  addition  to  existing  water  works  *  *  *  ."  Section  7  provides 
that  *  'said  commissioners  in  constructing  such  works,  or  such  enlarge- 
ments,  extensions,  improvements  or  additions,  shall  also  have  power  and 
authority  and  be  governed  in  respect  of  contracts  as  follows: 

''First — To  make  contracts    *    *    *     . 

''Second — ^  *  ^  Said  commissioners  shall,  before  entering  into 
any  contract  cause  plans  and  specifications,  detailed  drawings  and  forms 
of  bids  to  be  prepared,  and  careful  estimate  of  cost  to  be  made;  and 
when  adopted  by  them^  they  may.  in  their  discretion,  cause  the  plans 
and  drawings  to  be  multiplied  and  printed,  *  *  *  and  the  specifica- 
tions and  forms  of  bids,  contracts  and  bonds  to  be  prepared,  and  have 
the  same  printed  for  distribution  among  the  bidders. 

''Third — All  contracts  shall  be  made  in  writing  in  the  name  of 
such  city  and  signed  by  the  president  and  clerk  of  said  commissioners 
and  by  the  contractor.     *    *    *     .'* 

"i^'ifth  — Said  commissioners  shall  not  enter  into  any  contract  for 
work  in  the  construction  and  completion  of  said  water  works  system, 
without  first  causing  thirty  days'  notice  to  be  given  in  one  or  more 
newspapers  of  general  circulation  in  such  city  that  sealed  proposals  will 
be  received  for  doing  the  word  or  furnishing  the  materials    *    *    *    •" 

''Seventh — All  bids  shall  be  enclosed  in  a  sealed  envelope  and 
deposited  with  the  clerk  of  said  commissioners;  and  such  sealed 
envelopes  shall  have  indorsed  thereon  the  nature  of  the  same  and  the 
name  of  the  bidder;  and  all  bids  shall  be  opened  at  a  regular  meeting  of 
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the  commissioners,  and  at  an  hour  to  be  indicated  in  said  notice.  Each 
bid  shall  be  accompanied  with  a  bond  in  a  sum  to  be  fixed  by  said  com- 
missioners, signed  by  sufficient  sureties,  for  the  acceptance  of  the  con- 
tract if  awaided  by  the  commissioners;  *  *  *  and  in  case  of  refusal 
by  the  bidder  to  whom  the  award  is  made  to  enter  into  contract  accord- 
ing to  his  bid  within  such  reasonable  time,  as  the  commissioners  may 
determine,  said  bond  shall  be  put  in  suit,  and  the  amount  collected  paid 
into  the  fund  hereinafter  provided;     *    *    *    , 

"Eighth — Said  commissioners  shall  enter  into  a  contract  with  the 
lowest  and  best  bidder,  upon  his  giving  bond  to  such  city,  with  sureties, 
as  the  commissioners  shall  approve,  that  he  will  perform  the  work  and 
furnish  the  material  in  accordance  with  his  contract  *  *  *;  and  in 
the  failure  of  such  bidder,  within  a  reasonable  time  to  be  fixed  by  the 
commissioners,  to  enter  into  bond  with  the  sureties  before  provided,  a 
contract  may  be  made  with  the  next  lowest  and  best  bidder,  and  so  on 
until  a  contract  is  affected  with  a  contractor  giving  bond  as  aforesaid; 
provided  that  the  commissioners  *  *  *  may  reject  any  and  all 
bids." 

The  petition,  when  subjected  to  the  test  of  the  various  requirements 
of  the  act  of  1896,  shows  that  the  contract  complained  of  was  one  witfiin 
the  general  power  and  authority  of  the  commissioners  to  engage  in,  as 
conferred  by  division  first,  of  sec.  7,  of  said  act,  and  also,  that  the 
preliminaries  to  said  contract,  required  by  division  second  and  fifth  of 
said  section  7,  had  been  fully  complied  with  by  said  commissioners. 
The  third  division  of  said  section  is  not  material  to  the  present  con- 
troversy, as  the  presumption  is  that  the  final  contract,  whether  with 
Folz,  Willard  &  Co.,  or  with  A.  J.  Henkel,  would  be  in  writing,  and 
executed  as  required  by  said  division  third.  The  petition  shows  that 
Folz,  Willard  &  Co.,  complied  with  the  provisions  of  the  seventh  divi- 
sion of  said  sec.  7,  as  to  the  requisite  bond,  accompanying  their  bid, 
which  bond  was  conditioned  that  they  would  accept  the  contract  if 
awarded  to  them,  and  was  signed  by  sufficient  sureties,  to  the  satisfac- 
tion of  the  commissioners,  but  there  is  no  averment  whatever  as  to  the 
fact  of  Henkel  having  furnished  or  not  a  like  bond,  but  as  no  point  is 
made  on  that  omission,  it  will  not  be  considered  in  this  opinion.  Nor 
is  there  any  averment  on  the  part  of  plaintiff,  that  Folz,  Willard  &  Co. 
were  able,  ready  and  willing  to  give  the  bond  required  by  division  eight 
of  said  section,  in  case  the  contract  was  awarded  to  them,  either  by  the 
commissioners  themselves,  or  through  the  instrumentality  of  the  courts. 

The  want  of  this  averment,  however,  is  not  complained  of  by  defend- 
ants, and,  in  fact,  it  seems  to  be  tacitly  agreed,  between  counsel,  that 
the  sufficiency  of  the  petition  shall  be  determined  solely  by  the  aver- 
ments which  refer  to  the  award  of  the  contract  of  A.  J.  Henkel,  and  which 
necessarily  involve  a  construction  of  the  powers,  duties  and  discretion, 
if  any,  of  the  commissioners  in  making  such  award.    Coming  to  this 
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point  then,  it  seems  to  me  that  the  contention  of  plaintifiE*s  counsel 
that  Folz,  Willard  &  Co's.  bid,  when  accompanied  by  the  required 
sufficient  collateral  guaranty,  and  when,  on  computation,  found  to  be 
the  lowest  bid,  in  itself  constituted  the  contract  with  the  commissioners 
is  only  a  begging  of  the  real  question  in  the  case.  This  bid  or  proposal 
was  only  an  offer  to  do  the  work;  it  did  not,  and  could  not,  become  a 
contract  with  the  city  or  the  commissioners  until  it  was  accepted  by  the 
commissioners;  there  wais  no  meeting  of  the  minds,  until  acceptance; 
and  that  acceptance  is  manifested  by  the  award. 

Now,  if  the  lowest  bid  accompanied  by  a  satisfactory  preliminary 
bond,  is  to  be  considered  per  se  the  best  bid.  then,  under  the  mandatory 
provisions  of  division  eight,  of  sec.  7,  it  was  the  duty  of  the  commis- 
sioners to  award  the  contract  to  Folz,  Willard  &  Co.,  and  they  could 
be  compelled  to  make  such  an  award.  If,  on  the  other  hand,  such  lowest 
bid,  with  its  accompanying  bond,  is  not  to  be  considered  the  best  because 
it  is  the  lowest,  but  a  right  of  decision  is  left  to  the  commissioners,  to 
determine  which  is  the  lowest  and  best  bid,  no  contract  can  be  made  or 
considered  to  be  made  until  that  determination  is  had.  This  accompany- 
ii^  preliminary  bond,  does  not  add  any  force  to  the  degree  or  quality 
of  the  bid  or  bidder,  and  the  statute  does  not  intend  that  it  should. 
The  object  in  requiring  it,  was  to  protect  the  city  from  loss  in  case  an 
award  should  be  made  to  one  who  would  finally  repent  him  of  his  bargain, 
and  refuse  to  sign  the  final  contracts.  Division  third,  of  sec.  7,  requires 
that  all  contracts  shall  be  in  writing,  in  the  name  of  such  city,  and  signed 
by  the  president  and  clerk  of  said  commissioners,  and  by  the  contractor. 
Now,  after  an  award  made,  it  was  necessary  to  the  final  consummation 
of  the  negotiations  that  this  ultimate  contract  be  signed  by  the  con- 
tractor. A  bidder  to  whom  an  award  was  made,  might,  between  the 
award  and  this  finality,  recede  to  the  city's  loss  in  many  ways;  and  to 
cover  a  loss  of  this  kind,  this  bond  was  undoubtedly  intended.  And  this 
brings  us  to  the  question:  "Does  the  statute  give  the  commissioners  any 
power  or  discretion  to  adjudge  who  is  the  lowest  and  best  bidder?'*  This 
question  of  discretion  has  been  fought  over  several  times  in  the  Supreme 
Court  of  Ohio,  in  cases  arising  under  statutes  authorizing  the  erection  of 
public  buildings,  and,  in  which  statutes,  after  providing,  as  in  the  case 
of  the  law  under  consideration,  for  the  making  of  preliminary  plans, 
specifications,  detailed  drawings,  bills  and  schedules  of  materials,  and 
estimate  of  approximate  cost,  it  was  also  provided  that  the  authorities 
having  the  improvement  in  charge,  should,  after  the  usual  advertise- 
ments, for  bids  or  sealed  proposals,  award  the  contracts  to  the  person  or 
persons  who  shall  offer  to  perform  the  labor  and  furnish  the  materials  at 
the  lowest  price,  and  give  good  and  sufficient  bond,  for  the  faithful 
performance  of  their  contracts,  in  accordance  with  the  plans,  descrip- 
tions and  specifications.  In  Beaver  v.  Trustees,  19  Ohio  St.,  97,  decided 
in  1869,  it  was  held  that  such  provisions  in  the  act  J  were  mandatory. 
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tnd  that  the  lowest  bidder,  who  furnished  a  good  and  sufficient  bond,  as 
provided  by  the  act,  was  entitled  to  the  •contract.  This  decision  was 
followed  by  Boren  v.  Commissioners,  known  as  the  "Darke  county 
cases,"  21  Ohio  St.,  311,  in  which  the  same  doctrine  was  announced;  but 
neither  of  the  cases  presented  the  precise  point  of  the  commissioners  or 
officers  having  or  seeing  to  decide  between  lowest  bidders,  bidding  on 
the  exact  plans,  specifications  and  estimate  advertised.  In  the  Darke 
county  cases,  the  court,  on  page  320  made  use  of  the  following  language: 
"The  statute  under  which  the  parties  were  acting  leaves  littl^  dis- 
cretionary power  to  be  exercised  by  the  commissioners,  they  are 
vested  with  this  power  as  to  the  sufficiency  of  the  bond  required  of  the 
bidder  by  the  act,  to  entitle  him  to  have  the  contiact  awarded  to  and 
made  with  him.  Undoubtedly  this  discretion  must  be  exercised  in  a 
reasonable  and  proper  manner. " 

Prior  to  the  cases  of  Beaver  v.  Trustees,  and  Boren  v.  Commission* 
ers,  mpra^  the  Supreme  Court  had  presented  to  it  in  State  ex  rel.  v. 
Commissioners,  18  Ohio  St.,  386,  the  question  whether  section  second, 
of  article  15,  of  the  constitution  of  1851,  and  the  statutes  enacted  under 
it,  providing  that  the  public  printing  shall  be  let  upon  contract,  by  the 
commissioners  of  printing,  to  the  ''lowest  responsible  bidder,*'  the 
commissioners  have,  in  any  supposable  case,  discretionary  power  to 
refuse  a  contract  with  the  lowest  responsible  bidder,  but  the  court  did 
not  deem  it  necessary  to  pass  upon  the  question.  In  State  v.  Commis- 
sioaers,  36  Ohio  St.,  326,  the  question  was  raised  because  of  a  conflict 
of  statutes,  one  of  the  statutes,  passed  in  1869,  being  the  statute 
involved  in  the  Darke  county  cases,  supra,  and  which  provided,  of 
course,  for  an  award  to  the  lowest  bidder.  Subsquently  to  this,  in  1877, 
a  second  act  was  passed,  which  required,  in  certain  cases,  public  officers 
charged  with  lettering  contracts,  to  award  the  same  to  the  lowest  and 
best  bidder,  and  in  terms  repealed  all  laws  atid  parts  of  laws  inconsistent 
with  it. 

Both  of  these  acts  were  carried  into  the  Revised  Statutes,  the  act  of 
1877  as  sec.  947,  and  the  act  of  1869,  as  sec.  799.  The  court  seemed  to 
think  there  was  a  want  of  harmony  between  these  two  acts;  but,  at 
page  329,  they  continued  as  follows:  "Without  stopping  to  inquire 
whether  the  commissioners  would  be  bound  by  sec.  799  to  award  the 
contract  to  the  lowest  bidder,  if  in  their  judgment  the  public  interest 
required  his  bid  to  be  rejected  and  new  proposals  to  be  invited  it  is  very 
dear  that  sec.  794,  both  in  the  terms  it  employs  and  in  the  purpose 
manifested  by  its  language,  confers  upon  the  commissioners  discretionary 
'power. 

"By  its  provisions  they  are  required  to  determine,  not  merely  who 
offers  to  do  the  work  and  furnish  the  materials  at  the  lowest  price,  but 
who  is  the  best  and  lowest  bidder. " 


Digitized  by 


Google 


154 OmO  DBaSTONa Vol. 

Superior  Court  oi  Cincinnati. 

And  at  the  close  of  the  opinion,  the  court  says:  ''If  the  commis- 
sioners were  required,  at  all  events,  to  award  the  contract  to  the  one 
offering  to  perform  the  labor  and  to  furnish  the  materials  at  the  lowest 
price,  to  determine  which  would  be  a  mere  matter  of  figures,  it  would 
not  be  difficult  for  bidders  to  so  combine,  as  to  secure  the  work  at  the 
full  estimate  of  the  architect.  The  statute  was  enacted  for  the  benefit 
of  the  public,  and  not  for  individual  bidders,  and  it  should  be  executed 
with  sole  reference  to  the  public  inteiest.** 

In  Stale  v.  Commissioners,  39  Ohio  St.,  188,  these  two  acts  of  1877 
and  1869,  as  sees.  794  and  799,  Rev.  Stat.,  came  again  under  review,  as 
applied  to  a  state  of  facts  which  clearly  and  squarely  presented  the  ques- 
tion, as  to  the  right  of  public  officers  to  determine  between  two  or  more 
bidders,  each  bidding  on  the  same  advertised  plans,  specifications  and 
estimates,  and  each  having  tully  complied  with  all  required  prelimi- 
naries, as  to  which  was  the  lowest  bidder;  the  case  is  also  important,  as 
it  unsettles  the  doctrine  of  discretion,  on  the  part  of  public  officers,  in 
the  selection  of  and  award  to  the  lowest  bidder,  after  the  same  had  been 
apparently  settled  in  State  v.  Commissioners,  86  Ohio  St.,  326,  and  is 
of  further  value  because  of  the  rule  it  lays  down,  for  public  officers,  in 
the  exercise  of  discretion,  when  discretion  is  conferred. 

The  action  was  in  mandamus,  and  it  involved  the  erection  of  a 
court  house  in  Marion  county,  for  which  the  necessary  plans,  drawings 
and  specifications  had  been  made  and  filed  and  the  estimated  cost  of 
which  was  $100,000.  The  relator,  whose  name  was  Mitchell,  by  a 
proposal  in  due  form,  offered  to  do  the  work  for  $91,600.  L.  &  Co.,  pro- 
posed to  do  the  work  for  $99,980;  and  W.  S.  for  $92,322.24.  Bids  were 
also  received  for  doing  the  separate  parts  of  the  work,  represented  by 
different  trades,  and  also  other  bids  for  doing  the  entire  work.  All  of 
the  separate  bids  for  the  entire  work,  except  the  three  above  mentioned, 
exceeded  the  estimate  of  $100,000.  The  commissioners  awarded  the 
contract  to  L.  &  Co.,  at  their  bid,  whereupon  the  relator,  as  soon  as 
he  learned  of  the  award,  tendered  to  the  commissioners  a  contract  duly 
signed  by  him,  and  also  a  bond  with  sufficient  sureties,  in  the  amount 
required  by  the  commissioners,  conditioned  that  he  would  well  and  faith- 
fully perform  the  contract,  and  demanded  the  same.  The  commissioners 
refused  him  the  contract,  and  thereupon  he  brought  this  suit.  An 
answer  was  filed,  admitting  all  of  the  above  facts,  except  as  to  the  suffi- 
ciency of  the  bond,  which  was  denied,  but  which  the  proof  showed  amply 
sufficient.  The  answer  further  averred  that  the  relator  was  not  the 
lowest  and  best  bidder;  that  the  commissioners  carefully  and  honestly 
considered  all  the  bids,  together  with  the  skill,  responsibility,  prompt!^ 
tude,  honesty  and  experience  of  each  bidder;  it  also  alleged  some  other 
facts  reflecting  upon  the  private  and  business  habits  and  conduct  of 
relator,  and  concluded  that  the  commissioners,  acting  upon  the  informa- 
tion furnished  them,  and  in  good  faith,  awarded  said  contract  to  I/.  & 
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Co.,  believing  them,  while  not  the  lowest  bidders  to  be  the  lowest  and 
best  bidders.  These  allegations  of  the  answer  were  denied  by  a  reply, 
and  the  cause  went  to  trial  on  the  evidence. 

On  the  facts,  the  court  found  that  the  commissioners  acted  in  good 
faith,  but  under  the  mistaken  advice  and  belief  that  they  had  ample 
discretion  to  reject  relator's  bid,  upon  the  information  furnished  them; 
that  whether  any  discretion  was  vested  in  them  or  not,  they  acted  upon 
insufficient  information;  and  that  they  oQered  relator  no  opportunity  to 
pttt  them  into  possession  of  the  real  facts,  before  deciding  against  award- 
ing him  the  contract.  And  the  court  assumes,  that  if  relator  had  been 
given  a  hearing  he  would  have  satisfied  the  commissioners,  as  he  did 
the  court,  that  there  was  in  fact  no  reason  why  the  contract  should  not 
have  been  awarded  to  him.  Then  the  court  say,  that  they  might,  with- 
out more  explanation,  grant  the  peremptory  writ  asked,  were  it  not  for 
the  claim  urged,  that  the  commissioners  are  vested  with  complete  dis- 
cretion in  the  matter  of  determining  who  is  entitled  to  such  a  contract, 
and  that  such  discretion,  when  exercised  in  good  faith,  will  not  be 
reviewed  by  the  courts,  even  though  the  information,  on  which  they 
acted,  was  false,  or  they  were  themselves  misled  by  it,  or  it  was  wholly 
insufficient  to  justify  their  action,  if  they  believed  otherwise.  The  court 
then  quotes  at  length  from  the  Darke  county  cases,  supra^  as  to  the 
duty  of  the  commissioners,  under  sec.  799,  to  award  the  contract  to  the 
person  or  persons  who  shall  ofier  to  furnish  the  materials  and  perform 
the  labor  at  the  lowest  price,  and  give  the  required  bond ;  and  concludes 
with  Judge  Day's  dictum ^  as  to  the  little  discretion  given  to  the  com- 
missioners, save  as  to  the  bond,  and  in  respect  to  that,  **this  discretion 
must  be  exercised  in  a  reasonable  and  proper  manner.  '*  The  court  then 
takes  up  the  contention  that  after  the  act  of  1869  (sec.  799),  and  the 
decision  in  the  Darke  county  cases,  supray  complete  discretion  was  vested 
in  the  commissioners  by  the  act  of  1877  (sec.  794),  requiring  the  com- 
missioners to  let  contracts  to  the  lowest  and  best  bidder,  and  that  this 
act,  in  terms,  repealed  all  laws  and  parts  of  laws  then  in  force  incon- 
sistent with  its  provisions;  that  to  determine  who  is  the  best  bidder, 
requires  the  exercise  of  a  discretion  by  the  commissioners,  limited  only 
by  its  exercise  in  good  faith,  in  determining  what  is  for  the  best  interests 
of  the  public;  that  this  act  of  1877,  being  in  conflict  with  the  act  of 
1869,  must  have  the  effect  of  repealing  it;  that  it,  being  the  latest 
erpression  of  legislative  will,  must  govern;  and  then  refers  to  State  v. 
Commissioners,  supra.  ^ 

The  court  then  proceeds  to  reconcile  these  two  acts  and  sections  of  the 
Revised  Statntes,  and  holds  that  each  section  is  in  full  force,  and  each 
is  limited  in  its  operation  to  cases  included  within  its  terms;  that  when 
certain  conditions  exist,  or  are  provided  for,  the  commissioners  may  let 
contracts  separately  for  separate  parts  of  the  work  to  contractors  or  trades* 
men,  without  requiring  them  to  undertake  the  entire  job— such  contracts 
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are  governed  by  sec.  794,  and  must  be  let  to  the  lowest  and  best  separ- 
ate bidders;  when  other  conditions  exist,  or  are  created,  the  commis- 
sioners may  let  the  contract  for  the  entire  job,  which  letting  is  governed 
by  sec.  799,  and  must  go  to  the  person  offering  to  do  the  same  at  the 
lowest  price  and  giving  the  required  bond.  Having  reconciled  the  two 
statutes,  the  court  goes  on  to  say  that  this  construction  served  to  show 
that  there  is  no  conflict  between  the  Darke  county  cases,  supra^  and  the 
Shelby  county  case,  for  in  the  latter  case  the  bids  were  separate;  the  low- 
'est  bidder  refused  to  accept  the  award  of  the  contract,  the  commissioners 
readvertised,  and  the  relator,  who  was  the  only  other  bidder  under  the 
first  notice,  sought  to  compel  an  award  of  the  contract  to  him,  and  this 
the  court  held  they  were  not  bound  to  do.  '*What  the  result  would  have 
been  if  the  commissioners  had  awarded  the  contract  to  the  relator  in 
that  case,  in  the  first  instance,  and  refused  it  to  the  lowest  bidder,  we 
need  not  now  determine.'*  And  at  page  196,  the  court  say:  *'It  is  no 
part  of  our  duty  to  explain  why  the  legislature  saw  fit  to  vest  in  the  board 
a  greater  discretion,  when  awarding  contracts  to  a  number  of  persons, 
having  no  responsibility  for  each  other,  than  when  awarding  the  same  by  a 
single  contract  to  a  person  or  persons  responsible  for  the  entire  work;*' 
thus  implying  that  under  sec.  794  Rev.  Stat.,  which  requires  awards 
to  be  made  to  the  lowest  and  best  bidder,  there  is  a  discretion  in  the 
commissioners,  as  enunciated  in  State  v.  Comrs.,  supra\  but  the  court, 
at  page  197,  almost  destroy  his  implication,  by  concluding  that  "what* 
ever  discretion  is  vested  in  the  commissioners  under  sec.  794  (which  we 
do  not  determine),  it  certainly  is  not  greater  than  that  vested  in  them 
under  sec.  799,  in  respect  to  the  acceptance  of  the  bond;**  and  again, 
quoting  Judge  Day,  the  court  adds:  '*Undoubtedly,  this  discretion  mast 
be  exercised  in  a  reasonable  and  proper  manner.**  The  result  of  the 
Oflio  cases,  as  X  deduce  it  from  the  foregoing  decisions,  is  as  follows: 

1.  Where,  by  the  terms  of  the  statute,  the* contract  is  to  be  awarded 
to  him  who  offers  to  furnish  the  materials  and  perform  the  labor  required 
at  the  lowest  price,  and  gives  good  and  sufficient  bond,  to  the  acceptance 
of  the  particular  public  officers  having  in  charge  the  work,  for  the  faithful 
performance  of  the  contract,  the  statute  is  mandatory,  and  no  discretion 
as  to  the  award  of  the  contract  is  vested  in  said  officers. 

2.  Where,  however,  by  the  terms  of  the  statute,  the  contract  is  to 
be  awarded  to  the  lowest  and  best  bidder,  the  question  is  still  an  open 
one,  so  far  as  our  Supreme  Court  is  concerned,  as  to  whether  or  not 
discretion  is  conferred  upon  such  officers,  to  determine  who  is  the  lowest 
and  best  bidder;  and  this,  notwithstanding  the  case  of  State  ex  rel.,  v. 
Commissioners,  5ut>ra^  and, 

3.  That  where  discretion  in  such  matters  is  conferred,  such  discre- 
tion must  be  exercised  in  a  reasonable  and  proper  manner.  One  element 
'of  this  proposition  is  that  before  the  discretion  is  exercised,  that  is, 
determination  made  and  action  had  upon  such  determination,  reasonable 
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opportunity  mast  be  afforded  to  all  persons  to  be  affected  by  the  exercise 
oi  such  discretion,  to  be  heard  in  their  own  behalf. 

When  we  come  to  examine  the  decisions  of  other  states,  however, 
apoo  statutes  very  similar  to  the  one  under  consideration  although  not  in 
any  of  the  cases  identical,  we  find  a  consistent  harmony  and  uniformity 
of  construction.  I  do  not  refer  now  to  cases  which  construe  the  term 
''lowest  bidder,"  for  I  take  it  that  question  has  been  settled  in  Ohio, 
although  the  construction  of  that  term  by  our  Supreme  Court  is  contrary 
to  the  view  usually  adopted,  and  has  been  criticised  by  High,  in  his 
vork  on  Extraordinary  Remedies,  sees.  90,  91,  92,  and  also  by  the 
Supreme  Court  of  Maryland,  in  76  Maryland  Reports,  395. 

I  take  the  cases  in  their  chronological  order,  Kelly  et  al.,  v.  Chicago, 
62  III.,  279,  decided  in  1871.  This  was  an  application  for  a  writ  Qf 
maodamus  and  also  of  injunction  made  against  the  city  of  Chicago  and 
its  board  of  public  works  by  unsuccessful  bidders,  to  compel  the  award  to 
them,  and  to  forbid  the  award  to  another,  who  was  a  higher  bidder,  for  a 
contract  for  the  construction  of  a  new  lake  tunnel  to  the  waterworks  of  said 
city.  Uoder  the  charter  of  the  city  of  Chicago,  all  contracts  were  to  be 
airarded  to  the  lowest  reliable  and  responsible  bidder,  who  will  sufficiently 
foarantee  to  the  satisfaction  of  the  board  of  public  works  the  perform- 
ance of  their  contracts,  under  the  superintendence  and  to  the  satisfaction 
of  said  board.     In  denying  both  writs,  the  court  said: 

**The  charter  did  not  make  it  the  absolute  duty  of  the  board  to  let 
the  contract  to  the  lowest  bidder.  The  qualities  of  being  reliable  and 
responsible,  it  is  obvious,  were  of  the  utmost  consequence  in  a  work  of 
this  magnitude.  And  the  complainants  must  have  been  the  possessors  of 
these  requisites,  as  well  as  lowest  bidders,  to  make  a  case  of  duty  on 
the  part  of  the  board.  It  was  for  the  board  to  determine  whether  com- 
plainants were  reliable  and  responsible;  it  exercised  its  judgment  and 
foand  they  were  not  so;  it  is  the  fit  tribunal  to  pass  upon  the  qualifica- 
tions of  contractors,  and  evidently,  under  the  charter,  it  is  the  board  of 
public  works  who  are  to  be  the  judges  and  determine  upon  the  required 
qualifications  of  bidders,  and  no  one  else.  Nor.  can  the  courts  restrain 
the  exercise  of  this  discretion,  by  prohibiting  execution,  in  the  absence 
of  fraud,  which  is  not  shown.'* 

Commonwealth  ex  rel.,  v.  Mitchell,  decided  in  1876,  82  Penn.  St., 
.  343i  was  an  action  originally  brought  in  the  common  pleas  court,  tp 
compel,  by  mandamus,  the  water  commissioners  of  the  council  of  Pitt^- 
hurg,  and  the  council,  to  award  a  certain  contract  to  the  relators  because 
they  were  the  lowest  bidders,  and  such  contract  had  been  improperly 
Wd  illegally  awarded  to  higher  bidders.  The  act  of  May  23,  1874,  of 
the  Pennsylvania  assembly,  required  that  work  of  the  nature  sought  |>y 
the  relators  '"shall  be  performed  under  contract  to  be  given  to  the  lowest 
responsible  bidder,  under  such  regulations  as  shall  be  prescribed  by 
ordinance." 
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The  Supreme  Court,  in  affirming  the  judgment  below,  say: 

'*Now  the  court  below,  though  they  found,  under  the  evidence, 
that  the  relators  were  responsible  in  all  points  in  which  the  city  had  a 
right  to  inquire,  yet  they  held  that  the  word  'responsible'  as  employed 
in  this  act,  when  applied  to  contracts  requiring  for  their  execution  not 
only  pecuniary  ability  but  also  judgment  and  skill,  imposes  not  merely 
a  ministerial  duty  upon  the  city  authorities,  such  as  would  result  did 
their  powers  extend  no  further  than  to  ascertain  whose  was  the  lowest 
bid  and  the  pecuniary  responsibility  of  the  bidder  and  his  sureties,  but 
also  duties  and  powers  which  are  deliberative  and  discretionary.  In 
this  we  concur  with  the  court  below.'* 

And  they  held  that  the  court  could  not  interfere,  except  upon  proof^ 
of  fraud  or  bad  faith. 

Immediately  following  this  case  is  that  of  Findlay  v.  Pittsburg, 
82  Penn.  St.,  351,  wherein,  on  the  same  facts  as  in  the  previous  case  at 
P^S^c  343*  It  was  sought  to  enjoin  the  award  of  the  same  contract  to  the 
successful  bidder.  But  the  court  denied  the  writ,  reaffirming  the  doctrine 
of  the  Mitchell  case,  as  to  the  commissioners*  duties  being  not  merely 
ministerial,  but  deliberative  and  discretionary,  and  that  unless  fraud  or 
corruption  were  shown  in  the  case  it  could  not  interfere. 

The  question  was  again  raised  in  Douglas  v.  Commonwealth,  108 
Penn.  St.,  559,  decided  in  1885,  and  the  court  reiterated  the  rule  laid 
down  in  Findlay  v.  Pittsburg,  supra^  that  this  act  calls  for  duties  which 
are  deliberative  and  discretionary,  and  that  if  the  authorities  act  in  good 
faith,  though  erroneously  or  indiscreetly,  the  court  will  not  interfere. 

And  again,  in  1894,  in  Brick  and  Paving  Co.  v.  Philadelphia,  164 
Penn.  St.,  477,  on  an  application  for  an  injunction  by  a  dissatisfied 
biddcf',  the  court  approved  the  construction  and  rule  of  non-interterance 
laid  down  in  Findlay  v.  Pittsburg,  supra. 

In  Hoole  v.  Kinkead,  16  Nevada,  218,  decided  in  1881,  the  applica- 
tion was  for  writ  of  mandamus  to  compel  the  awarding  of  a  contract  for 
the  erection  of  an  insane  asylum,  which  was  being  constructed  by  a 
board,  under  a  statute  which  declared  that  the  board  of  commissioners 
might  adopt  or  reject  any  and  all  bids  not  deemed  reasonable  or  satis- 
factory, but  in  determining  bids  for  the  same  work  or  material,  the  lowest 
responsible  bid  shall  be  taken.  The  application  was  denied,  the  court 
holding  that  the  provision  for  the  lowest  responsible  bid  is  mandatory, 
but  in  ascertaining  whether  or  not  a  bidder  was  responsible,  the  board 
was  required  to  deliberate  and  decide,  and  in  doing  so  they  exercised 
judicial  functions. 

The  question  arose  in  New  York  in  different  form  in  Gas  Light 
Co.,  V.  Donnelly,  93  N.  Y.,  557,  decided  in  1883,  by  the  New  York  court 
of  appeals.  The  action  was  one  for  damages,  for  wrongfully  rejecting 
proposals  of  plaintiff  and  refusing  to  award  a  contract  to  it. 
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By  the  charter  of  Long  Island  City,  it  was  provided  that  **  all  work 
to  be  done  or  supplies  to  be  furnished  for  the  corporation  *  *  * 
shall  be  by  contract  founded  on  sealed  bids,  or  on  proposals  made  in 
compliance  with  public  notice,  *  ^  ^  and  all  such  contracts  when 
given  shall  be  given  to  the  lowest  responsible  bidder  giving  security.  •' 
The  defendants  were  the  officers  who  had  the  power  to  award  the  con- 
tract in  controversy,  and  they  were  basing  their  immunity  from  liability' 
topiaiDtifif  on  the  ground  that  they  were  quasi-judicial  officers,  in  awards 
ing  the  contract,  and  hence  free  from  personal  responsibility  for  their 
action,  however  erroneous  or  wrong  or  even  malicious  it  may  have  been/ 
And  the  court  held  that  this  contention  was  right;  that  it  was  the  defend-^ 
aots'  daty  to  chose  between  the  different  illumination  substances  offered; 
to  determine  the  responsibility  of  the  bidders,  the  sufficiency  of  the 
security,  etc;  and  that  this  could  only  be  done  after  comparing  the  bids 
and  the  advantages  of  the  methods  proposed. 

'*As  to  all  these  things,  there  must  be  first  investigation  and  inquiry, 
then  discretion,  and  afterwards  determination  or  judgment.  Then  comes 
the  only  ministerial  duty,  that  of  delivering  or  executmg  the  contract.  In 
this  case,  it  follows  the  determination,  and  it  is  of  that  the  plaintiff 
complains." 

Again,  further  along,  the  court  says: 

**If  the  defendants  had  found  and  decided,  after  such  process  of 
investigation  and  comparison  as  they  thought  necessary  to  make,  that 
the  plaintiff  was  in  fact  the  bidder  who  answered  the  call  of' the  statute, 
aod  after  that  determination  had  refused  to  enter  into  the  contract, 
a  case  would  have  been  presented  over  which  a  court,  even  in  favor  of  a 
private  suitor,  might  perhaps  have  cognizance.  The  question  is  not 
before  us." 

In  State  v.  McGrath,  91  Missouri,  386,  the  Supreme  Court  of  that 
state  held,  in  an  applicaton  for  mandamus,  th^t  the  duties  of  officers, 
Mtmsted  with  the  letting  of  contracts  for  public  work  to  the  lowest 
responsible  bidder,  are  not  of  a  strictly  ministerial  nature,  but  involve 
the  exercise  of  such  a  decree  of  official  discretion  as  to  place  them 
beyond  the  control  of  the  courts  by  mandamus. 

Id  Madison  v.  Harbor  Board  of  Baltimore  City,  76  Md.  Rep.,  395,  and 
decided  in  1893,  the  question  arose  in  a  mandamus  suit  by  a  disappointed 
bidder  for  a  dredging  contract,  authorized  to  be  awarded  under  a  statute, 
which  provided  that  the  contract  shall  be  awarded  to  the  lowest  respons- 
ible bidder,  provided  said  bidder  be  dona  fide  engaged  in  the  business 
of  dredging.     And  the  Supreme  Court  of  that  state  say  that: 

**The  decisions  of  public  officers  like  these  commissioners,  upon  ques- 
tions such  as  those  involved  here,  shall  not  be  reviewed  by  the  courts 
unless  it  can  be  shown  that  such  public  officers  have  been  guilty  of  fraud 
in  the  exercise  of  their  discretion." 
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And  in  Van  Reipen  y.  Jersey  City,  58  N.  J.  Rep.,  262,  decided  in  1895, 
the  question  was  presented  in  an  action,  peculiar  to  New  Jersey,  I  believe 
to  review  tiie  award  of  a  contract  by  Jersey  City  to  the  Jersey  City  Water 
Company,  for  the  supply  of  pure  water  to  Jersey  City  for  a  term  of 
twenty-five  years.  The  charter  of  Jersey  City,  provided  that  no  con-, 
tract  for  work  or  materials  shall  be  entered  into  except  after  due  advertise- 
ment  for  six  days,  whereupon  the  contract  shall  be  awarded  to  the  bidder 
who  offers  the  most  advantageous  terms.    In  its  opinion  the  court  say:    , 

"The  court  disclaims  the  right  to  interfere  with  that  discretion  which 
has  been  confided  to  the  city  officials  and  to  substitute  its  judgment  for 
theirs.  We  are  possessed  of  no  expert  knowledge  upon  the  subject  of 
water  supply  which  will  enable  us  to  pronounce  with  any  confidence  that 
the  judgment  of  those  to  whom  this  municipal  scheme  is  entrusted  is  not 
well  founded.  We  cannot,  therefore,  enter  into  the  discussion  as  to 
the  comparative  merits  of  the  several  bids  under  the  proposals  set  forth. 
In  that  issue  the  court  is  not  the  constituted  arbiter.  In  the  absence 
of  fraud  or  a  palpable  abuse  of  discretion  on  the  part  of  the  municipal 
authorities  the  only  question  for  judicial  cognizance  is  whether  there 
has  been  any  violation  of  legal  principles,  or  neglect  of  prescribed  formal^ 
ities  in  entering  into  the  engagement  which  is  the  subject  of  this  contro- 
versy." 

The  logic  of  the  above  decisions  is  that  when  certain  power  is  con- 
ferred upon  public  officials,  the  exercise  of  which  power  necessarily  in- 
volves inquiry,  investigation,  comparison,  decision  and  determination, 
before  the  power  can  culminate  in  an  act,  such  as  an  award  of  a  contract, 
the  officials  are  necssarily  invested  with  an  auxiliary  or  incidental  power 
to  make  this  inquiry,  investigation,  comparison,  decision  and  determina- 
tion; and  this  auxiliary  or  incidental  power  is  what  is  known  as  their 
discretion,  or  the  exercise  of  their  discretion.  This  conclusion  is  justi. 
fied,  moreover,  by  the  ordinary  rules  of  construction;  for  it  is  a  familiar 
principle  that  where  general  power  is  conferred,  all  that  is  necessary  to 
carry  into  effect  this  general  power  is,  in  the  absence  of  plain  words  of 
execution,  also  conferred;  otherwise,  this  conference  of  the  general  power 
would  be  useless. 

Apply  these  principles  to  the  section  and  division  of  the  statute  under 
consideration,  and  it  seems  clear  that  it  was  the  intention  of  the  legisla- 
ture to  confer  upon  the  commissioners  in  this  case,  the  power  to  determ- 
ine who  was  the  lowest  and  best  bidder  for  any  given  contract.  The 
preamble  of  sec.  7  provides  that  they  shall  ''have  power  and  authority 
and  be  governed  in  respect  to  contracts  as  follows."  *  *  *  And 
then  division  eight  provides  that  ''said  commissioners  shall  enter  into 
cpntract  with  the  lowest  and  best  bidder,"  etc.  As  to  the  quality  "lowest,*' 
the  statute,  in  effect,  furnishes  the  test  by  which  the  commisioners  are  to 
be  guided,  for,  in  all  of  the  provisions  relating  to  the  award  and  exe^ 
cution  of    contracts,  it    provides,    that,    as  a   preliminary,    plans    and 
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specifications  shall  be  made,  detailed  drawing,  and  forms  of  bids  be 
prepared,  and  a.  careful  estimate  of  cost  be  made.  These  prelim- 
inaries,  and  especially  the  estimate  of  cost,  furnish  a  standard  by 
which  the  lowness  of  the  respective  bidders  is  ascertained;  it  requires 
00  inquiry  and  investigation  into  the  items  and  details  of  bids;  it 
requires  no  deliberation,  but  a  simple  computation  of  gross  amounts^ 
which  is  merely  clerical  and  ministerial,  and  a  comparison  of  those 
computations  with  each  other  and  with  the  estimated  cost,  and 
from  this  comparison  to  deduce  the  result  as  to  the  lowest  bid  or  bidden 
It  was  on  argument  of  this  nature  that  our  Supreme  Court  determined 
that  the  quality  of  **lowest,"  with  reference  to  price,  was  merely  a  matter 
of  figures,  and  not  of  discretion. 

But  the  statute  under  consideration  furnishes  no  test  or  standard  by 
which  to  measure  whether  a  bidder  is  **best"  or  not,  and  provides  for 
nothing,  speaking  figuratively,  in  the  nature  of  plans,  specifications, 
drawings  and  estimates,  with  which  to  make  a  comparison.  Neverthe- 
less, it  provides  for  the  quality  *'best/'  in  addition  to  the  quality  **lowest," 
and  that  term  cannot  be  ignored  in  the  interpretation  of  the  statute,  nor 
the  ascertainment  of  that  quality  be  omitted  in  the  inspection  and  com- 
parison of  the  bids.  No  power  is  conferred  upon  any  one  else,  by  this 
statute,  with  regard  to  the  construction  and  enlargement  of  the  water- 
works, which  is  the  general  purpose  and  intent  of  the  whole  statute;  no 
power  is  conferred,  as  to  the  making  of  contracts  for  the  carrying  out  of 
the  statute's  general  purpose,  except  upon  these  commissioners;  there 
are  no  words  which  exclude  from  them  the  power  of  deciding  as  to  the 
quality  of  the  bidders,  and  unless  this  power  be  lodged  with  them,  their 
general  incidental  power  to  make,  award  and  executed  contracts  would 
be  a  useless  grant  of  power,  because  they  would  be  unable  to  make  such 
contracts,  until  it  was  ascertained  who  was  the  lowest  and  best  bidder. 
Hence,  under  the  ordinary  rules  of  construction,  as  well  as  on  the  author- 
ity of  the  reported  cases,  it  is  my  opinion  that  this  statute  vests  in  these 
commissioners  this  power  of  ascertaining  and  determining  who  is  the 
"best,"  as  weH  as  who  is  the  **lowest"  bidder.  I  am  confirmed  in  this 
opinion  by  a  number  of  other  considerations  which  I  think  have  some 
weight. 

The  whole  statute  is  carefully  drawn,  and  it  w&s  evidently  known  to 
the  drafters  and  to  the  legislators  what  the  law  of  Ohio,  as  to  the 
qnality  of  **lowest,"  in  respect  to  the  biddings  and  bidders,  was,  under 
the  Supreme  Court  decisions;  the  addition!  quality  of  **best"  was  added, 
and,  ft  may  be,  very  wisely  added,  in  order  to  give  the  commissioners 
discretion.  The  work  contemplated  is,  and  was  at  the  time  of  the 
parage  of  the  act,  known  to  be  a  work  of  great  magnitude  and  likely  to 
cover  a  considerable  period  of  time.  Its  construction,  and  the  manner 
thereof,  is  of  great  consequence  to  the  people  of  Cincinnati,  nor  only  as 
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ses^ards  the  completion  of  the  work,  but  also  in  respect  to  the  results  to 
be  derived  from  it  when  completed.  Many  factors  enter  into  a  concep- 
tion of  what  is  **best**  in  anything,  and  as  was  said  in  State  v.  Commis- 
sioners, 39  Ohio  St.,  i88,  by  counsel  engaged  therein,  the  skill, 
responsibility,  promptitude,  honesty  and  experience  of  bidders  are  all  to 
be  considered,  and,  as  was  said  in  the  New  Jersey  case,  supra^  where 
could  the  power  and  duty  to  pass  upon  these  qualifications  be  better 
lodged  than  in  the  commissioners  who  have,  under  their  supervision,  the 
control  of  the  whole  work.  Again,  by  the  provisions  of  the  same  divi- 
sion eight,  of  sec.  7,  it  is  provided  that  the  commissioners  **may  reject 
any  and  all  bids;*'  and  the  whole  act  is  wanting  in  that  provision  which 
is  peculiar  to  all  other  Ohio.Uws  of  kindred  nature,  that  no  bid  shall 
exceed  the  estimated  cost  required  to  be  preliminarily  made:  in  other 
words,  that  no  contract  shall  be  awarded  to  a  bidder,  even  the  lowest*, 
if  his  bid  is  in  excess  of  the  estimated  cost.  The  modifying  or  enlarging 
affect  of  this  provision  as  to  the  rejection  of  bids  is  not  in  controversy 
now,  but  as  it  certainly  confers  a  large  discretion,  State  v.  Board  o* 
Education,  5  Circ.  Dec,  379,  it  but  emphasizes  the  intent  to  confer  discre, 
tion  in  the  previous  mandatory  clause  as  to  the  award  of  the  contract.  Hav- 
ing determined  that  the  commissioners  have  a  discretion  to  determine  who 
is  the  best  bidder,  we  come  now  to  the  question  of  what  this  discretion 
consists,  and  how  it  is  to  be  exercised.  Sir  William  Jones,  in  one  of  his 
numerous  dissertations,  speaking  of  '^discretion,**  said  that  it  consisted  in 
'*doing  as  one  pleases,*'  but  that  expansive  definition  has  long  since  been, 
modifirid  and  restricted.  In  Judges  v.  People,  18  Wend.,  99,  Senator  Tracy 
in  a  discource  on  ''discretion"  in  general,  says,  speaking  of  discretion 
other  than  judicial  discretion,  that  it  means, 

**When  applied  to  public  functionaries,  a  power  or  right  conferred 
upon  them  by  law,  of  acting  officially  in  certain  circumstances,  according 
to  the  dictates  of  their  own  judgment  and  conscience,  uncontrolled  hy 
the  judgment  or  conscience  of  others.*' 

And  in  People  v.  Superior  Court,  10  Wend.,  291,  and  in  Schlandecker 
▼.  Marshall,  72  Penn.  St.,  206,  the  highest  courts  of  New  York  and 
Pennsylvania  quote  with  approval  the  following  from  Jacobs'  Law 
Dictionary: 

**When  anything  \%  left  to  any  person  to  be  done  according  to  his 
discretion,  the  law  intends  it  must  be  done  with  sound  discretion  and 
according  to  law;  and  the  court  of  B.  K.  (king's  bench)  hath  a  power  to 
redress  things  that  are  otherwise  done,  no  withstanding  they  are  left  to 
the  discretion  of  those  that  do  them." 

And  this  term,  **a  sound  discretion,"  has  become  firmly  incorporated 
into  the  language  of  the  law.  As  exemplifying  his  definition,  we  have 
the  case  of  People  v.  Gleason,  121  N.  Y.,  631,  wherein  it  was  contended 
on  behalf  of  the  plaintiff,  who  was  relator  in  a  mandamus  suit  to  enforce 
payment  of  a  claim  to  him   on  an   awarded  contract,    that  there  was  a 
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conclasive  presumption  that  the  common  council  adjudicated  that  his 
bid  was  that  of  the  lowest  responsible  bidder,  when  it  awarded  to  him  the 
contract 

**If  this  claim  is  well  founded,  then  provisions  like  that  above  quoted 
from  the  city  charter  are  of  little  use  and  they  can  always  be  effectively 
disregarded. 

*'It  is  true  that  the  common  council,  where  there  are  several  bidders, 
ba?e  jarisdiction  to  determine  who  is  the  lowest  responsible  bidder,  but 
in  order  to  give  its  action  any  legal  effect,  it  must,  exercise  its  jurisdic- 
tion and  make  a  determination  based  upon  some  facts.  If  it  refuses  to 
accept  the  lowest  bid  for  work  or  supplies,  there  must  be  some  facts 
tending  to  show  that  it  is  not  that  of  a  responsible  bidder,  or  there  must 
be  at  least  some  pretense  to  that  effect.  An  arbitrary  determination  by 
such  a  body,  to  accept  the  highest  bid  without  any  facts  justifying  it, 
cannot  have  the  effect  of  a  judicial  determination,  and  must  be 
denounced  as  a  palpable  violation  of  law." 

And  in  Gravel  Co.  v.  New  Orleans,  45  La.  Ann.,  911;  13  Sou.,  183, 
which  was  an  application  for  an  injunction  by  an  unsuccessful  bidder, 
the  city  charter  required  that  the  furnishing  of  material  for  public 
forks  shall  be  given  to  the  lowest  bidder,  but  there  was  a  provision  that 
the  council  might  reject  any  and  all  bids.     The  court  say: 

**This  proviso  in  the  charter  was  to  obtain  the  work  and  material 
at  the  least  p'bssible  cost  to  the  taxpayer  after  competition;  and  the 
proviso  was  intended  for  the  same  public  interest  and  economy  to  protect 
the  taxpayer  from  imposition,  and  while  inviting  competition,  to  secure 
good  material  and  responsible  contractors.  While  the  city  council  would 
not  be  justified,  and  the  courts  would  intervene  to  protect  the  taxpayer 
in  such  event,  to  arbitrarily  reject  a  bid,  and  thus  defeat  the  object  to 
be  attained  by  competition,  it  is  vested  with  a  certain  discretion  in 
rejecting  bids  which  will  not  be  controlled  when  exercised  with  prudence 
in  the  public  interests.'* 

And  in  Clapton  v.  Taylor,  49  Mo.,  App.,  117,  where  the  ordinance 
nnder  which  the  work  was  done  provided  that  the  work  should  be  let  to 
the  *•  lowest  responsible  bidder,"  the  court  says  that: 

**If  the  charter  or  odinance  of  a  municipality  provide  that  the  con- 
tract shall  be  let  to  the  lowest  bidder,  a  violation  of  this  command  of 
the  law  would  be  against  the  substantial  rights  of  the  taxpayer  and 
would  render  a  contract  void  which  was  not  let  to  the  lowest  bidder,  in 
any  such  case  where  such  rejection  of  the  lowest  bid  was  an  exercise  of 
an  arbitrary  will  on  the  part  of  the  city  authorities  without  any  showing 
that  such  authorities  exercised  their  jursidiction  in  that  respect  by 
determining  that  the  rejected  bid   was  not  the  lowest  and  best  bid.** 

Summing  up  all  the  authorities  hereinbefore  referred  to,  the  rule 
appears  to  be  this:  That  the  discretion  vested  in  the  commissioners 
herein,  as  to  the  lowest  and  best  bidder,  is  a   sound   discretion*  that   is, 
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not  a  mere  power  of  arbitrary  determination,  but  a  power  of  decision  and 
determination  which  must  be  based  upon  facts,  and  be  made  in  s^ood 
faith  and  without  collusion  or  fraud  upon  the  part  of  the  commissioners, 
and  after  a  hearing  upon  such  facts  with  full  opportunity  afforded  to  all 
persons  interested  to  be  present  and  heard  at  such  hearing.  An  award 
secured  in  any  other  way  would  be  illegal,  and  a  contract  based  upon 
soch  an  award  null  and  void. 

Now,  how  stands  the  petition  of  the  plaintiff  when  tested  by  this 
mle?  It  is  an  elementary  principle  of  code  pleading,  that  in  order  to 
sustain  a  cause  of  action,  all  of  the  operative,  ultimate  facts  essential  to 
the  cause  of  action  must  be  pleaded:  that  is  such  facts  as,  under  the 
substantive  law«  operate  to  invest  one  with  a  right,  or  to  divest  another 
of  a  right,  or  to  show  a  wrongful  interference  with  an  existing  right. 

Under  the  provisions  of  sees.  1777  and  1778,  Rev.  Stat.^  plaintifif  is 
given  the  right  to  maintain  an  action  in  the  nature  of  the  one  he  brings, 
in  order  to  restrain  the  misapplicaton  of  funds,  the  abuse  of  corporate 
power,  or  the  executon  or  performance  of  any  contract  made  in  contra- 
vention of  the  laws  governing  the  municipality,  or  which  was  produced 
by  fraud  or  corruption.  Excepting  the  provision  as  to  contracts  procured 
by  fraud  or  corruption,  the  averment  of  plaintiff's  petition,  if  considered 
sufficiently  full,  would  entitle  him  to  relief  on  any  one  of  the  other  three 
grounds.  Has  plaintiff  made  all  the  necessary  averments  entitling  him  to 
relief — are  any  substantial  averments  omitted?  The  resultant  effect  of 
all  plaintiff's  allegations  is  that  the  defendants  are  about  to  enter  into 
a  certain  contract,  which  he  claims  will  be  illegal  and  void,  and  entail 
misapplication  of  funds,  because  it  is  about  to  be  made  in  contravention 
of  the  laws  governing  the  commissioners  and  conferring  powers  upon 
them.  " 

In  the  previous  discussion,  we  have  seen  that  full  power,  under 
certain  conditions,  is  conferred  upon  the  commissioners  to  make  and 
execute  the  contract  complained  of  here;  consequently,  if  those  condi- 
tions be  complied  with,  the  contract  may  be  entered  into  lawfully,  and 
any  application  of  funds  under  the  contract  will  also  be  lawful. 

The  conditions  are  that  the  contract  be  awarded  to  **the  lowest  and 
best  bidder,"  and  we  have  determined  that  the  commissioners  have 
vested  in  themselves  a  discretionary  power,  to  decide  who  is  the  lowest 
and  best  bidder,  which  discretion  is  not  an  arbitrary  one  and  must  be 
exercised  in  a  reasonable  and  proper  manner. 

The  petition  alleges  that  Folz,  Willard  &  Co.  were  the  lowest  and 
best  bidders;  that  A.  J.  Henkel  was  not  the  lowest  and  best  bidder,  but 
notwithstandng  that  fact,  the  commissioners  awarded  the  contract  to  A. 
J.  Henkel.  Waiving  the  defendants'  contention  that  the  averments 
as  to  '*the  lowest  and  best  bidder"  are  but  conclusions  of  law,  and  treat- 
ing them  as  averments  of  fact,  do  they,  stated  thus  baldly,  constitute 
the  ultimate,  operative  facts  that  afone  are  essential  to  be  pleaded?     The 
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ttatote  does  not  require  the  contract  to  be  awarded  to  the  bidder  who  is» 
or  may  afterwards  turn  out  to  be,  the  lowest  and  best  bidder,  but  rather 
to  the  bidder  who,  in  the  judgment  of  the  commissioners  at  the  time  of 
the  award,  that  judgment  being  honestly,  fairly  and  in  proper  manner 
exercised,  was  determined  to  be  the  lowest  and  best  bidder.  The  quality 
of  the  bidder  is  to  be  determined  not  by  what  it  really  may  be,  but  by 
the  discretion  of  the  commissioners.  The  manner  in  which  the  commis- 
sioners arived  at  their  decision  as  to  the  quality  of  the  bid.  is  another 
question.  If  the  pleader  wishes  to  place  his  case  upon  the  quality  of  the 
bidder,  as  distinguished  from  the  manner  in  which  the  commissioners 
arrived  at  that  quality,  he  is  precluded  by  the  act  which  gives  to  the 
commissioners  the  power  to  determine  that  quality,  and  by  the  rule 
which  precludes  the  courts  from  reviewing  or  impeaching  the  exercise 
of  that  power,  save  as  to  the  manner  in  which  it  was  exercised,  which 
till  be  discussed  hereafter. 

It  is  a  familiar  rule,  applied  alike  in  matidamus,  injunction  and 
urtiorari,  that  the  courts  will  not  undertake  to  control  or  review  the 
discretion  of  inferior  tribunals  or  bodies  vested  with  the  exercise  of 
discretionary  powers.  What  is  meant  by  that  rule  is,  that  the  result  of 
the  exercise  of  discretion,  to-wit,  the  act  done  or  award  made,  will  not 
be  interfered  with,  unless  the  prerequisites  necessary  to  the  result  are 
attacked.  And  when  such  prerequisites  are  attacked,  then  the  plaintiff 
IS  confronted  by  another  rule,  to-wit  , that  the  burden  is  on  him  to  set 
lorth  specifically  the  facts  and  circumstances  which  show  that  the  discre. 
tion  conferred  was  not  honestly,  reasonably  and  properly  exercised ;  for 
public  officers  are,  in  the  execrise  of  their  powers,  guarded  by  a  rule  of 
presumption  that  they  have  done  their  duty  and  have  not  abused  their 
discretion.  Of  course,  if  the  plaintiff  claims  that  the  commissioners  did 
decide  that  Folz,  Willard  &  Co.,  were  the  lowest  and  best  bidders,  and 
arbitrarily  awarded  the  contract  to  Henkel,  he  should  set  out  those  facts; 
no  sach  facts  appear  and  they  will  not  be  presumed.  The  averment 
that,  as  to  the  lowest  and  best  bid,  Folz,  Willard  &  Co.*s  bid  **was 
so  reported  to  the  said  commissioners,"  is  not  an  averment  that  the 
commissioners  so  decided ;  the  statute  makes  no  provision  for  such  a 
report,  and  the  duty  of  final  decision  is  still  with  the  commissioners 
The  above  views,  I  think,  are  sustained  by  the  authorities  pertinent  to 
these  questions.  Thus,  in  Clapton  v.  Taylor,  supra^  the  court  below 
found  that  the  plaintiff's  intestate,  who  secured  the  contract,  was  not 
the  lowest  bidder,  but  that  one  Anderson,  who  was  the  lowest  bidder, 
was  also  a  responsible  bidder;  and  the  appellate  court  says: 

**In  this  case  the  ordinance  required  the  contract  to  be  let  to  the 
towest  responsible  bidder.  It  does  not  appear  that  the  city  authorities 
did  not  exercise  their  juirsdiction  in  a  proper  manner  to  determine  who 
was  the  lowest  responsible  bidder.  There  is  nothing  in  the  case  going 
to  show  fraud,  or  to  attack  the  bona  fide  conduct  of  the  city  officials 
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entrusted  with  determining  who  was  the  lowest  responsible  bidder.  Such 
matters  should  be  made  to  appear  in  order  to  overturn  the  contract.  *   *   * 

** Though  the  presumption  may  be  overcome,  yet  it  is  presumed  that 
the  city  authorities  have  done  their  duty  and  have  not  abused  their  discre- 
tion. It  is  true  th^t  Anderson,  and  not  plaintiff's  intestate,  was  the 
lowest  bidder,  and  the  trial  court  found  that  Anderson  was  responsible 
bidder.  But  the  trial  court  did  not  find  that  the  city  authorities  so  found 
him  to  be.     The  question  was  within  the  jurisdiction  of  that  body." 

And,  in  Gas  Light  Co.,  v.  Donnelly,  93  N.  Y.,   557. 

'*lf  the  defendants  had  found  and  decided,  after  such  process  of 
investigation  and  comparison  as  they  thought  necessary  to  make,  that 
the  plaintiff  was  in  fact  the  bidder  who  answered  the  call  of  the  statute, 
and  after  that  determination  had  refused  to  enter  into  the  contract,  a 
case  would  have  been  presented  over  which  a  court,  even  in  favor  of  a 
private  suitor,  might  perhaps  have  cognizance.'* 

And  in  People  v.  Gleason,  121  N.  Y.,  631,  the  court,  after  say:ng  that 
**if  contracts  for  work  and  supplies  can  be  arbitrarily  let,  subject  to  no 
inquiry  or  impeachment,  to  the  highest  instead  of  the  lowest  bidder, 
under  such  a  provision  as  is  found  in  this  charter,  *  *  ♦  then  the 
provisions  can  always  be  nullified  and  will  serve  no  useful  purpose/' 
continues,  at  page  634,  '*if  there  were  nothing  in  this  record  showing 
that  the  relator  was  not  the  lowest  responsible  bidder,  it  would  have  to 
be  assumed  that  he  was,  and  that  the  members  of  the  common  counctl 
had  discharged  their  duty  and  so  determined."  And  in  Gravel  Co.  v. 
New  Orleans,  45  La.  Ann,  911,  on  an  application  for  a  rehearing,  the 
court  say: 

**Sworn  officers  will  be  presumed  to  have  done  their  duty,  at  least 
until  they  have  been  alleged  to  have  done  otherwise.  There  is  not  a 
single  word  in  plaintiff's  petition  accusing  the  common  council  of  New 
Orleans,  with  having  acted  arbitrarily,  fraudulently  or  improperly. 

•*The  plaintiff  relies  upon  the  naked  fact  advanced  by  it,  that  its 
bid  was  the  lowest  and  that  its  material  was  equal  or  superior  to  that  of 
the  other  bidders,  and  that  it  could  furnish  security.  We  are  left  abso- 
lutely in  the  dark  as  to  the  reasons  upon  which  council  acted.  We  are 
bound,  in  the  absence  of  direct  charges  and  statements  of  facts,  to 
presume  that  their  action  was  honest  and  legal.  We  cannot  eke  out  a 
case  for  plaintiff  by  inferences  of  wrong  doing  and  make  suspicions  and 
conjectures  take  the  place  of  allegations.  While  it  is  possible  there  was 
much  wrong  doing,  it  might  also  well  be  that  council  acted  after  a  very 
strict  examination  into  all  the  facts  and  circumstances  which  it  had  the 
legal  right  to  examine  into  in  order  to  ascertain  whether  plaintiff's  bid 
was  a  proper  one  or  not,  and  that  these  conclusions  thereon  are  justified 
and  right.  *  *  ♦  If  the  council  was  guilty  of  wrong  doing  plaintiff 
should  have  directly  so  alleged,  and  stated  facts  and  circumstances  to 
show  in  what  cause  that  wrong  doing  arose.     *     *    ♦    When  a  plaintiff 
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selects  an  act  as  the  object  of  his  attack  whicH  is  not  per  se  necessarily 
wrongful  and  illegal,  but  which  may  exist  consistently  with  honesty,  fair 
dealingand  lesr^lityyit  is  the  duty  of  theattackingpartytoset  outspecifically 
the  facts  which  would  give  to  the  act  an  illegal  or  wrongful  character.'! 

And  in  Kitchel  V.  Commissioners,  133  Ind.,  54,  which  was  a  case 
involving  the  erection  of  a  court-house,  and  in  which  it  was  sought  |o 
disprove  the  necessity  therefor,  the  Supreme  Court  of  Indiana  held  that 
the  necessity  was  a  matter  within  the  discretion  of  the  commissioners, 
and  that  when  the  board  acted  within  its  discretion,  there  is  no  place  for 
judicial  interference,  until  it  is  clearly  shown  that  the  commissioners 
acted  fraudulently,  corruptly  or  in  violation  of  their  duty,  as  public 
officers,  and  the  exercise  of  such  discretion  cannot  be  questioned  on  the 
ground  of. expediency  or  propriety.  1 

The  logical  deduction  from  these  cases  is  that  where  the  bare  act  of 
officials  is  brought  into  question,  unconnected  with  other  facts*  and  such 
actis  a  discretionary  act,  the  courts  will  not  interfere,  because  the  duty 
of  deciding  has  been  placed  upon  the  officials,  and  the  courts  will  noit 
substitute  their  judgment  for  that  of  the  officials,  to  whom  the  duty  of 
deciding  has  been  committed.  To  justify  interference  at  all  with  the 
act  or  decision  of  the  officials,  it  is  necessary  that  the  means,  method 
and  manner  by  which  the  act  was  produced  or  the  decision  reached  be 
called  in  question,  and  that  must  be  done  by  a  full  statement  of  all  the 
facts  and  circumstances  which  bear  upon  such  manner,  means  and 
fliethod.  Applying  these  principles  to  the  allegations  of  the  plaintifif 
herein,  the  only  issue  presented  to  the  court  is  whether  Folz,  Willard  fe 
Co.'sbid  was  the  lowest  and  best  bid.  From  the  averments  of  the  petition, 
coupled  with  the  presumption  in  favor  of  the  commissioners,  it  must  be 
assumed  that  the  commissioners  found  otherwise.  With  that  finding  the 
court  cannot  interfere,  and  hence,  the  averments  that  Folz,  Willard  Sr 
Co.  were  the  lowest  and  best  bidders,  and  that  Henkel  was  not  the  lowest 
and  best  bidder,  and  that,  notwithstanding  this,  the  commissioners  awarded 
the  contract  to  Henkel,  are  not  sufficient,  standing  alone,  to  create  a  cause 
of  action  in  plaintiff;  in  other  words,  they  are  not  sufficiently  operative 
facts  to  call  for  an  exercise  of  the  substantive  law:  they  operate  under  the 
law  to  create  no  rights  or  obligations.  They  might  be  made  operative 
by  the  addition  of  other  facts  necessary  and  heretofore  discussed  herein; 
but  until  such  other  facts  are  pleaded,  the  petition  states  no  cause  of 
action,  for,  as  said  in  the  various  cases  above,  the  court  and  law  will 
not  presume,  to  help  out  a  cause  of  action,  facts  which  involved  fraud, 
wrong  doing  or  abuse  of  discretion. 

The  demurrer  to  the  amended  petition  is  sustained  with  leave  to 
amend  if  desired. 

R  G.  Kinkead^  Jonas  B,  Frenkel,  for  demurrer. 

John  C  Healey^   contra. 
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CONSTITUTIONAL  LAW— FISH  LAWS. 

[OtUwa  Common  Pleas,  January  23, 1899.] 

*  John  Yensen  v.  State  of  Ohio. 

1.  Section  6968>2,  Rev.  Stat.,  is  Unstitutionai^ 

Section  6968-2,  Rev.  Stat,  which  imposes  a  license  fee  of  two  dollars  for  each 

S'll  net  fished  from  a  row  boat  and  enables  persons  using  tugs  or  steam 
>ats  to  fish  gill  nets  under  a  license  of  forty  dollars  per  boat,  imposes  unequal 
burdens  upon  persons  engaged  in  the  same  occupation  and  is  contrary  to  the 
constitutional  provision  that  government  is  instituted  for  the  equal  protec- 
tion and  benefit  of  the  people  and  also  contrary  to  art  2,  sec.  26  of  the  con- 
stitution of  the  state. 

S.  Seizure  and  Destruction  without  Notice,  Unlawfui<. 

The  provision  of  the  statute  in  question  which  permits  t^  summary  seizure 
ana  destruction  of  nets  ualawfulljr  used,  without  notice  to  the  owner,  and 
without  hearing,  aiid  by  which  he  is  deprived  of  a  right  of  action  for  dam- 
ages, permits  the  taking  and  destruction  of  private  property  without  due 
process  of  law,  and  is  in  conflict  with  the  constitutional  guaranty  in  that 
respect. 

S.  Provision  Destroying  Right  of  Action  Invaud. 

The  provision  of  the  statute  above  referred  to,  that  *'no  action  for  damages 
shall  lie  or  be  maintained  against  any  person  for  or  on  account  of  any  such 
seizure  or  destruction"  is  also  in  violation  of  sec.  7,  of  the  bill  of  rights, 
which  provides  that  '*the  courts  shall  be  open  and  every  person,  for  an  injury 
done  to  his  lands,  goods,  person  or  reputation,  shall  have  remedy  by  the  due 
course  of  law,  and  right  and  justice  administered  without  denial  or  delay." 

Huix,  J.  (orally). 

This  case  romes  into  this  court  on  petition  in  error  from  the  probate 
court  of  this  county.  The  defendant  was  charged  in  the  probate  court 
with  a  violation  of  some  of  the  provisions  of  sec.  6968-2,  Rev.  Stat,  93, 
O.  L.,  303.  This  act  was  passed  April  26,  1898.  The  provisions  of  this 
statute  require  persons  engaged  ki  iiishing  to  procure  a  license  and  pay 
certain  fees  therefor. 

An  information  was  filed  in  the  probate  court  by  the  prosecuting 
attorney  charging,  "that  on  or  about  the  twenty-first  day  of  October  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight,  in 
the  county  of  Ottawa  and  state  of  Ohio,  aforesaid,  one  John  Yensen  did 
unlawfully  and  willfully  engage  in  the  catching  of  fish  for  profit  with 
nets,  to-wit,  certain  fyke  nets,  in  the  waters  of  Lake  Erie,  in  said  county, 
and  state,  without  making  application  to  the  commissioners  of  fish  and 
game  of  said  state,  for  a  license  so  to  do,  and  without  obtaining  a  license 
or  authority  so  to  do.  Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity  of  the  state  of 
Ohio,"  etc. 

The  defendant  below  demurred  to  the  information  and  this  de- 
murrer was  overruled  by  the  probate  court,  to  which  exception  was 

*This  decision  is  cited  with  approval  in  French  v.  Shirley ^posi  000,  in  which 
these  laws  are  held  unconstitutional  for  other  reasons,  and  in  which  other  questions 
pertaining  to  the  questions  in  this  case  are  determined  by  Wildman,  J. 
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taken.  The  case  then  came  on  for  trial  before  the  probate  judge  without 
a  jury.  Witnesses  were  called  on  behalf  of  the  state  and  defense.  After 
hearing  the  evidence  the  probate  judge  found  the  defendant  guilty  and 
sentenced  him  to  pay  a  fine  of  $25.00  and  the  costs  of  prosecution,  and 
stand  committed  until  said  tine  and  costs  were  paid.  Motion  for  a  new 
trial  was  overruled  and  a  bill  of  exceptions  was  taken  setting  forth  all 
of  the  testimony  and  the  action  was  brought  here  on  petiton  in  error. 

The  one  question  made  here  is,  that  these  provisions  of  the  statute, 
which  the  defendant  was  charged  with  violating,  are  unconstitutional. 
Section  6968-2,  Rev.  Stat.,  provides  as  follows:     '*No  person,  firm  or 
corporation  shall  be  engaged  in  the  catching  of  fish  for  profit  with  nets 
m  the  waters  of  Lake  Erie  and  the  estuaries  and  bays  thereof  within  this 
state,  without  complying  with  the  provisions  of  this  section.    Every  such 
person,  firm   or   corporation   desiring   to   engage    in   fishing   as   above 
mentioned,  shall  make  application  to  the  commissioners  of  fish  and  game 
and  obtain  a  license  or  authority  so  to  do;  and  for  such  license  or 
authority  shall  pay  the  following  fee :     For  each  tug  boat  or  boats  pro- 
pelled with  steam  engaged  in  fishing  with  gill  nets,  the  sum  of  forty  dol- 
lars; for  each  sail  boat  engaged  in  fishing  with  gill  nets  the  sum  of  five 
dollars;  for  each  pound  net,  fyke  net,  or  trap  net  used  in  fishing,  the 
sum  of  three  dollars ;  for  all  other  nets-,  or  seines  used  in  fishing,  except 
'gill  nets  fished  from  boats  which  have  been  licensed  as  hereinabove  pro- 
vided, the  sum  of  two  dollars  each;  for  the  purposes  of  this  section,  a 
ponnd  net  is  defined  to  be  a  net  having  one  lead,  a  set  of  hearts,  one  tunnel 
and  one  pot  or  crib.    Each  tug,  steam  or  sail  boat  licensed  as  above  re- 
^lired,  shall  during  the  time  it  is  being  used  in  fishing,  have  posted  up 
in  some  conspicious  place  on  such  boat,  the  license  granted  heretmder. 
In  the  case  of  nets,  the  said  fish  and  game  commissioners  shall  furnish 
the  owner,  for  each  net  licensed,  a  metal  tag  or  seal,  which  shall  be 
securely  fastened  upon  the  net  in  such  manner  as  said  commissioners 
shall  direct;  and  it  shall  not  at  any  time  be  removed  therefrom.     The 
Kcense  granted  imder  the  provisions  of  this  section  shall  entitle  the  owner 
of  the  boat  or  net  so  licensed,  to  engage  in  fishing  with  the  same  for  a 
period  of  one  year  from  the  date  of  issuing  such  license.     All  fees  re- 
quired to  be  paid  hereunder  shall  be  paid  to*  the  president  of  the  com- 
missioners of  fish  and  game,  and  by  him  paid  into  the  state  treasury  to 
the  credit  of  a  fund,  which  is  hereby  appropriated,  for  the  purposes  of 
propogating,  protecting  and  preserving  the  fish  in  the  waters  of  Lake 
Erie;  which  fund  shall  be  paid  out  upon  the  warrant  of  the  auditor  of 
state  issued  upon  requisition  signed  by  the  president  and  secretary  of  the 
commissioners  of  fish  and  game.    Any  net,  or  any  other  means  or  device 
whatever  for  taking  or  capturing  fish,  or  whereby  they  may  be  taken  or 
captured,  located,  set,  put,  floated,  had,  found,  or  maintained,  in  or  upon 
any  of  the  waters  or  streams  of  this  state,  or  upon  any  boat  engaged  in 
fishing  m  any  waters  of  this  state,  in  violation  of  any  law  enacted  for  the 
protection  of  fish,  is  hereby  declared  to  be,  and  is,  a  public  nuisance,  and 
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may  be  abated  and  summarily  destroyed  by  any  person.  And  it  shall 
be  the  duty  of.  every  game  warden,  deputy  game  warden,  sheriff,  con- 
stable, or  other  police  officer,  to  seize  and  remove  and  .forwith  destroy 
the  same;  and  no  action  for  damages  shall  lie  or  be  maintained  against 
any  person  for  or  on  account  of  any  such  seizure  or  destruction.  And  it 
shall  be  the  duty  of  every  such  officer  to  seize  any  boat  found  fishing  in 
violation  of  the  law,  and  the  same  shall  be  liable  for  any  fines  assessed 
against  any  person  or  persons  found  fishing  in  an  unlawful  manner  upon 
any  such  boat.  It  is  hereby  made  the  duty  of  all  game  wardens  and 
deputy  game  wardens  of  this  state,  to  prosecute  all  violations  of  the  law 
relating  to  fish  and  game,  in  connection  with  the  prosecuting  attorney  of 
the  county  wherein  such  offense  shall  have  been  committed,  or  the 
attorney-general,  and  for  his  services  such  prosecuting  attorney  shall  be 
entitled  to  receive  twenty  per  cent,  of  all  fines  assessed  and  collected  upon 
and  prosecuting  conducted  by  him." 

The  defendant  was  charged  with  fishing  without  having  procured 
a  license  from  the  commissoners  of  fish  and  game  of  the  state  and  witfi- 
out  having  procured  any  authority  from  them  so  to  do.  It  is  sought  to 
reverse  the  judgment  of  the  probate  court  upon  the  ground  that  the  pro- 
visions of  this  act  relating  to  license  fees  are  unconstitutional  and  void. 

The  case  involves  an  examination  of  the  provisions  of  the  state  con- 
stitution, for  the  protection  of  the  citizen  in  the  equal  enjoyment  of  his 
life  and  his  property  and  in  the  pursuit  of  happiness  and  the  enjo)rment 
of  liberty. 

As  I  have  said,  there  is  a  bill  of  exceptions  in  this  case  which  sets 
forth  the  evidence  in  full.  It  is  claimed  that  the  provisions  of  this  statute 
in  regard  to  the  license  and  license  fees  imposed  an  unequal  burden  upon 
the  persons  engaged  in  the  same  occupation.  That  under  these  provisions 
a  tax  of  two  dollars  a  net  is  imposed  upon  men  who  are  engaged  in  fish- 
ing with  gill  nets  from  row  boats,  whereas  if  they  used  steam  boats  the 
license  is  but  forty  dollars  for  the  boat,  and  if  a  said  boat  is  used  the 
license  fee  is  five  dollars.  If  the  provisions  in  regard  to  licensing  gill  net 
fishing  are  unconstitutional,  in  my  judgment,  all  of  the  provisions  on  this 
same  subject  of  license  fees,  regardless  of  the  character  of  the  nets,  must 
fall,  for  it  will  not  be  presumed  that  the  legislature  would  have  enacted 
the  license  features  of  this  statute  with  the  provisions  in  regard  to  gill 
nets  omitted.  In  fact,  the  imposing  of  a  license  fee  upon  those  engaged 
in  fishing  with  gill  nets  was  perhaps  the  chief  purpose  of  the  statute. 

From  the  testimony  incorporated  in  the  bill  of  exceptions,  it  appears 
that,  from  an  ordinary  sized  tug  boat,  such  as  is  used  in  gill  net  fishing, 
400  nets  or  more  may  be  fished,  and  from  such  a  sail  boat  as  is  ordinarily 
used,  from  60  to  80  nets  may  be  fished,  so  that  if  a  tug  boat  or  steam  boat 
is  used  400  gill  nets  may  be  fished  for  a  license  of  forty  dollars,  which 
would  be  at  the  mte  of  ten  cents  per  net,  and  if  more  nets  were  used  in 
the  steam  boat  or  tug  boat  the  license  fee  would  be  proportionately  less 
I  tr  not.    Whereas,  the  statute  provides,  that  for  all  other  nets  or  seines 
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ttsed  in  fishing,  that  is  all  others  not  used  in  steam  boats  or  sail  boats, 
few  all  others  except  gill  nets  fished  from  boats  which  have  been 
"licensed  as  hereinabove  provided/'  the  sum  of  $2.00  must  be  paid  for 
each  net ;  so,  under  this  statute,  all  fishermen  who  fish  gill  nets  from  row 
boats  are  required  to  pay  $2.00  for  each  net.  The.  testimony  shows 
that  a  large  number  of  men  in  this  vicinity  are  engaged  in  fishing  with 
gill  nets  from  row  boats. 

It  is  claimed,  further,  that  these  license  provisions  are  unconstitu- 
tional in  that  they  do  not  impose  an  equal  burden  upon  men  engaged 
in  this  occupation  of  fishing,  for  the  reason  that  pound  nets,  fyke  nets 
and  trap  nets  are  all  put  upon  the  same  footing,  whereas,  pound  nets  are 
worth  from  $200.00  to  $250.00,  and  from  that  up  to  $500.00,  or  more, 
and  fyke  nets  and  trap  nets,  made  of  new  twine,  according  to  the  testi- 
mony, are  worth  $25.00,  and  when  made  from  second-hand  or  old  twine, 
as  they  usually  are,  they  are  worth  from  $3.00  to  $5.00.  And  it  is,  there- 
fore urged  that  in  imposing  the  same  tax  upon  trap  or  fyke  nets  that  is 
HDposed  on  pound  nets,  is  unequal  and  unjust  and  imposes  an  unequal 
burden  upon  men  engaged  in  the  same  occupation.  I  will  refer  to  some 
of  the  testimony  as  shown  by  the  bill  of  exceptions:  I  will  say  there  is 
▼ery  little  if  any  conflict  in  the  evidence.  The  testimony  of  one  witness 
will  perhaps  cover  every  point  in  the  case.  I  read  from  the  testimony 
of  Mr.  Wm.  E.  Sense,  who  states  he  is  engaged  in  the  fish  business  under 
the  name  of  The  Bense  Fish  Company. 

Q.  I  will  ask  you  if  you  know  the  cost  of  pound  nets  that  are  being 
fished  in  the  waters  of  Lake  Erie  and  its  bays  and  estuaries  ?  A.  Only 
M^proximately.  A  pound  net  which  is  in  good  preservation  is  worth 
^7-00  a  foot  and  it  also  depends  upon  the  depth. 

Q.  What  would  you  give  as  the  total  cost  of  the  average  pound 
net?   A.    I  could  not  tell  the  average  cost,  it  runs  up  as  high  as  $500.00. 

Q.  Is  there  an  average  size  in  length?  A.  In  the  deep  water  it 
averages  30  feet. 

Q.  WTiat  would  you  say  an  average  30  foot  pound  net  would  be 
worth?    A.    $250.00. 

Q.  When  I  speak  of  a  pound  net  I  mean  the  crib,  lead,  heart  and 
stakes  ready  for  fishing  and  set  ?  A.  Ready  for  fishing  and  set  are  two 
different  things. 

Q.  I  mean  set  ready  for  fishing?  A.  I  gave  the  price  of  the 
average  net  in  the  warehouse. 

Q.  What  is  the  average  cost  of  a  pound  net  set  ready  for  fishing 
in  30  feet  of  water?    A.     Including  stakes,  about  $300.00. 

Q.  I  understand  you  to  say  a  30  foot  pound  net  is  the  average 
pound  net?    A.    No  sir,  we  have  pound  nets  from  14  to  36  feet  deep. 

Q.  Have  you  any  still  deeper?  A.  Thirty-  six  feet  is  as  deep  as 
we  have.  In  the  lower  part  of  the  lake  they  have  them  55  feet  deep;  I 
have  some  50  feet 
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Q.  What  would  you  say  a  pound  net  50  feet  deep  is  worth?  A. 
$450.00.  That  IS  not  a  new  net,  but  the  average  net  fit  to  fish.  A  net 
^hed  one  season  is  apparently  as  good  as  new  and  I  am  giving  the 
average  value  of  the  fish  net  such  as  is  fished. 

Q.  Do  you  know  what  these  fyke  nets  are  made  from  that  are  used 
by  the  fishermen  in  the  bays  and  estuaries  of  Lake  Erie?  A.  In  the 
bays  and  rivers  they  are  most  all  made  out  of  twine  that  has  been  dis- 
carded. 

Q.  Has  this  twine  any  value  when  you  discard  it — do  you  ever 
charge  for  it  ?    A.    Hardly  ever ;  we  give  it  to  those  who  fish  for  us. 

Q.     What  do  they  do  with  it  ?    They  make  it  into  small  nets. 

Q.  Do  you  know  what  a  fyke  net  made  from  this  twine  is  worth  f 
A.  It  is  worth  the  value  of  the  work  on  it  and  the  value  of  the  seaming 
twine  that  is  used. 

Q.  Do  you  know  how  much  that  is?  A.  $3.00  or  $4.00.  It 
would  take  a  couple  of  days  to  make  it. 

Q.  State  to  the  court  the  kinds  of  fish  that  are  usually  caught  in 
pound  nets  ?  A.  Every  kind,  it  seems,  in  Lake  Erie,  is  caught  in  pound 
nets. 

And  then  he  gives  the  different  kind  of  fish  that  are  caught  in  pound 
nets,  and  he  is  asked  "What  are  gill  nets  worth,  fished  from  row  boats^ 
and  state  whether  or  not  fishermen  who  fish  from  row  boats  use  old  or 
new  twine?"  A.  We  used  to  get  a  good  many  Erie  nets  for  the  small 
fishermen  which  their  fishermen  had  discarded,  and  we  paid  fifty  or  sev- 
enty-five cents  for  them. 

Q.  State  how  extensively  the  industry  is  carried  on  by  fishermen 
who  fish  in  row  boats  in  this  locality.  A.  Could  not  tell  that ;  probably 
half  a  dozen  or  a  dozen. 

Q.  A  large  per  cent,  of  the  fishermen  have  always  fished  from  row 
boats?    A.     More  or  less,  probably  a  dozen. 

Q.  State  to  the  court,  from  your  knowledge,  about  how  many  per- 
sons in  this  locality  are  engaged  in  fishing  gill  nets  from  row  boats  for 
carp?    A.     From  twenty  to  thirty,  I  should  think. 

Q.  Do  you  know  what  the  occupation  of  fishing  with  fyke  nets  is 
worth  to  a  fyke  netter  who  fishes  from  fifteen  to  twenty  nets?  A.  If 
they  are  very  industrious  they  will  make  a  living  and  that  is  about  all. 

He  then  gives  the  catch,  the  value  of  the  catch  of  different  persons 
during  the  past  season.  In  answer  to  this  question :  "Can  you  give  us 
the  catch  of  any  person  who  brings  fish  to  your  fish  house  from  that 
book?"  A.  Peter  Nielson,  in  1897,  caught  $200.29,  which  is  consid- 
ered a  good  catch. 

Q.  How  many  men  were  working  for  Mr.  Nielson?  A.  He  had 
half  a  dozen  of  his  own  boys  helping  him. 

Q.     He  only  caught  $200  worth  of  fish  ?    A.    Yes,  sir. 

Q.    Do  you  know  what  Mr.  Nielson  did  this  spring,  after  the  law 
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was  passed  requiring  the  fishermen  to  pay  a  license  of  $3.00?     A.     He 
has  not  fished  since ;  he  has  given  it  up. 

Q.  Do  you  know  why  he  gave  it  up?  A.  He  could  not  pay  the 
license  jnd  I  did  not  feel  like  advancing  it.  I  did  not  think  he  could 
catch  enough  fish  to  justify  the  advance. 

Q.  Do  you  know  what  any  fyke  netter  who  brought  fish  to  you 
made  last  year?    A.    John  Yensen  last  fall  made  $125.22. 

Q.    That  is  the  same  John  Yensen  in  this  case?    A.     Yes,sir. 

Q.    Did  he  hire  help,  too?     A.     I  do  not  think  he  did. 

He  is  asked  further  on:  "I  will  ask  you  whether  or  not  with  a 
license  of  $2.00  on  gill  nets,  it  is  possible  to  pay  one  in  the  occupation  of 
iishmg  gill  nets  from  other  boats  than  a  sail  boat  or  tug?".  A.  No,  sir; 
you  could  not  fish  with  other  than  a  sail  boat  or  tug  and  pay  $2.00. 

Q.  That  is  more  than  the  profits  of  the  net?  A.  That  would  be 
more  than  the  profits  of  the  net  for  the  year. 

Mr.  Henry  Cleaver,  who  was  also  called,  testified  that  gill  nets  were 
"worth  from  fifty  to  seventy-five  cents  apiece,  without  leads  and  buoys, 
and  is  asked  this  question :  "I  will  ask  you  whether  or  not  it  is  possible 
to  fish  gill  nets  from  row  boats  and  pay  a  license  of  $2.00  upon  each  net?^ 
A.  No,  sir.  It  can  not  be  done.  It  is  impossible- to  fish  gill  nets  and 
pay  $2.00  for  each  net  and  make  a  profitable  living,  and  making  anything 
at  it.    They  would  lose  money  on  every  net. 

There  were  several  other  witnesses  called,  and  their  testimony  was 
similar  to  that  given  by  these  two  witnesses.  The  defendant  went  on  the 
witness  stand  and  admitted  that  he  was  engaged  in  fishing  fyke  nets  at 
the  same  time  of  his  arrest ;  that  he  had  procured  no  license,  and  said 
that  he  was  unable  to  pay  a  license  of  $3.00,  and  for  that  reason  he  had 
not  procured  it.  Several  of  the  witnesses  who  were  called  testified  that 
they  had  been  unable,  since  the  passage  of  this  act,  to  pay  the  license  fees 
npon  but  a  small  portion  of  their  nets,  and  have  permitted  the  rest  of 
their  nets  to  lie  idle  on  that  account.  The  statute  imposes  a  license  fee  of 
$3.00  upon  each  pound  net,  fyke  net  or  trap  net  used  in  fishing,  the  lan- 
guage in  regard  to  the  license  being  as  follows:  "For  each  tug  boat  or 
boats  propelled  by  steam  engaged  in  fishing  with  gill  nets  the  sum  of  $40; 
iw  each  sail  boat  engaged  in  fishing  with  gill  nets,  the  sum  of  $5 ;  for 
each  pound  net,  fyke  net  or  trap  net  used  in  fishing  the  sum  of  $3 ;  for 
afl  other  nets  or  seines  used  in  fishing  except  gill  nets,  fished  from  boats 
which  have  been  licensed  as  hereinabove  provided,  the  sum  of  $2  each." 

It  is  apparent,  from  the  testimony  in  this  action,  that  an  average 
pound  net  is  worth  many  times  as  much  as  the  average  fyke  net ;  a  pound 
net  being  worth  from  $200  and  $250  to  $400  or  $500,  and  a  fyke  net 
being  worth  from  $20.00  to  $30.00,  when  new,  and  when  they  are  made, 
as  they  are  usually  made,  from  $3.00  to  $5.00.  The  license  fee  imposed 
tipon  a  pound  net  and  upon  a  fyke  net,  or  trap  net,  which  is  of  about  the 
same  value  as  a  fyke  net.  is  the  sum  of  $3.00  for  each  net.     While  the 
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catch  of  fish  from  a  pound  net  in  a  season  would  be  perhaps  many  hun- 
dreds of  times  of  more  vakie  than  the  catch  of  fish  from  a  fyke  net  or  trap 
net,  the  license  fee  is  the  same.  While  the  value  of  the  pound  net  is  so 
ipuch  greater  than  that  of  a  fyke  net  or  trap  net,  as  I  have  said,  the  license 
fee  is  the  same.  Men  using  pound  nets,  fyke  nets  and  trap  nets  are  all 
engaged  in  the  same  occupation,  the  occupation  of  fishing  for  profit — z 
lawful  occupation — and  a  business  of  great  importance,  especially  to  the 
.  people  of  this  part  of  the  state,  and  in  which  a  very  great  many  men  earn 
their  livelihood.  This  money  is  used,  as  is  provided  by  the  statute,  to 
pay  the  expense  **of  propogating,  protecting  and  preserving  the  fish  in 
^e  waters  of  Lake  Erie.'*  The  business  of  fishing  itself  is  a  lawful  one, 
in  which  any  one  has  the  right  to  engage.  The  right  of  public  fishery  in 
the  waters  of  the  great  lakes  is. one  of  the  time  honored,  and  we  might 
say,  almost  sacred  rights  of  the  people. 

If  this  law  tends  to  create  a  monopoly,  and  is  for  the  benefit  of  one 
class  of  men,  and  imposes  unequal  burdens  upon  men  engaged  in  the 
same  occupation,  then  it  is  in  conflict  with  the  constitution  of  the  state,- 
and,  however  much  regard  and  respect  a  court  may  have  and  should  have 
for  every  statute  passed  and  enacted  by  the  legislature,  if  the  court  is  of 
t^e  opinion,  upon  a  careful  examination,  that  the  law  is  in  conflict  with 
the  constitution,  it  can  do  nothing  but  follow  its  own  judgment  and  con- 
science and  declare  it  to  be  unconstitutional  and,  therefore,  void. 

This  statute  provides  further,  after  providing  that  a  license  fee  of 
$40  shall  be  paid  by  each  tug  boat  or  steamboat  used  in  fishing  gill  nets, 
and  for  a  sail  boat  $5.00  "for  each  pound  net,  fyke  net  or  trap  net  used  in 
fishing  the  sum  of  $3.00 ;  for  all  other  nets  or  seines  used  in  fishing  ex- 
cept gill  nets  fished  from  l>oats  which  have  been  licensed  as  hereinabove 
provided,  the  sum  of  $2.00  each."  So  that,  imder  the  provisions  of  this 
act,  as  I  have  already  said,  if  four  or  five  hundred  gill  nets  were  used 
from  a  single  steamlwat,  a  license  fee  of  $40  would  be  imposed,  and  if 
twenty  gill  nets  were  used  by  a  man  of  limited  means,  in  fishing  from 
row  boats,  the  same  license  fee  would  be  imposed ;  and  for  one  hundred 
gill  nets  fished  from  row  boats  the  man  who  had  not  the  means  to  pur- 
chase a  steamboat  would-  be  compelled  to  pay  $200.  and  if  he  owned  as 
many  as  four  hundred  he  would  be  compelled  to  pay  $800,  while  the  man 
or  company  who  had  the  means  to  purchase  a  steamboat  for  fishing  the 
same  number  of  nets,  would  pay  the  fee  of  $40.  And  these  unequal  bur- 
dens arc  imposed  iifM)n  men  engaged  in  the  same  lawful  occupation,  upon 
the  same  waters  and  in  the  same  locality. 

Now  the  question  is,  whether  the  provisions  of  a  law  that  imposes 
such  an  equal  burden  upon  men  engaged  in  the  same  occupation,  is  or 
is  not  in  conflict  with  any  constitutional  provision.  The  great  principle 
of  our  government,  the  fiuidamental  principle,  is  equality;  that  all  men 
shall  be  treated  alike,  all  men  under  the  same  -circumstances ;  that  there 
shall  be  no  privileged  classes :  that  there  shall  not  be  one  law  for  one  man 
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a^d  another  law  for  another,  a  principle  which  reaches  back  beyond  the 
constitution  to  the  very  foundation  of  the  government,  and  which  was 
stated  in  the  declaration  of  independence  in  this  language :  "We  hold 
these  truths  to  be  self-evident,  that  all  men  are  created  equal,  that  they 
are  endowed  by  their  Creator  with  certain  inalienable  rights ;  that  among 
these  are  life,  liberty  and  the  pursuit  of  happiness.  That  to  secure  these 
rights  governments  are  instituted  among  men,  deriving  their  just  powers 
from  the  consent  of  the  governed."  It  was  declared  in  that  instrument 
that  all  men  are  created  equal,  and  that  they  have  certain  inalienable 
rights— -rights  that  no  legislature  and  no  court  can  take  away,  that  no 
government  can  wipe  out,  and  among  these  are  life,  liberty  and  the  pur- 
suit of  happiness.  As  the  great  authorities  on  constitutional  law  say, 
"liberty  *  here  is  not  used  in  the  restricted  sense  of  personal  liberty,  but 
it  means  not  only  the  liberty  of  the  person,  but  the  liberty  to  follow  any 
lawful  occupation — the  liberty  to  acquire  property,  to  own  property,  to 
possess  property,  the  liberty  to  use  your  own  property  and  your  own 
talents  in  any  lawful  occupation  on  the  same  footing  and  in  the  same  way 
with  every  other  man  similarily  situated.  And  the  "pursuit  of  hap- 
piness" as  interpreted  by  the  same  authorities  on  the  constitution  has  a 
similar  meaning,  the  right  to  follow  or  pursue  any  occupation  or  profes- 
sion, without  restriction  and  without  having  any  burden  imposed  upon 
one  that  is  not  imposed  upon  others  in  a  similar  situation. 

Section  i  of  the  bill  of  rights  of  the  constitution  of  the  state  of  Ohio, 
is  as  follows :  **A11  men  are,  by  nature,  free  and  independent  and  have 
certain  inalienable  rights,  among  which  are  those  of  enjoying  and  defend- 
ing life  and  liberty,  acquiring,  possessing  and  protecting  property,  and 
seeking  and  obtaining  happiness  and  safety."  Section  2,  Art.  i,  provides 
as  follows :  "All  political  power  is  inherent  in  the  people.  Government 
is  instituted  for  their  equal  protection  and  benefit." 

Any  act  of  the  legislature  that  interferes,  in  violation  of  these  prin- 
ciples, with  the  citizen's  right  to  liberty  and  his  right  to  acquire,  possess 
and  protect  his  property,  is  unconstitutional  The  constitution  declares 
that  government  is  instituted  for  the  equal  protection  and  benefit  of  the 
people,  not  for  the  protection  and  benefit  of  a  few  at  the  expense  of  the 
many,  not  for  the  protection  or  benefit  of  the  rich  or  powerful,  at  the 
expense  of  those  of  small  or  limited  means,  but  for  the  equal  protection 
and  benefit  of  all,  whether  high  or  low,  rich  or  poor. 

The  constitution  contains  a  provision,  also,  that  all  laws  of  a  general 
nature  shall  be  uniform.  Section  26,  Art.,  2  provides  as  follows:  "All 
laws,  of  a  general  nature,  shall  have  a  uniform  operation^  throughout  the 
state."  They  shall  operate  in  a  uniform  way  upon  all  men  throughout  the 
state.  Now.  it  seems  to  me,  that  these  .provisions  of  this  act  are  in  con- 
flict with  the  parts  of  the  constitution  which  I  have  read ;  these  provisions 
in  regard  to  the  license  fees  do  not  impose  an  equal  burden  upon  all  men 
engaged  in  the  same  occupation :  it  is  clear  they  do  not.     According  to 
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the  testimony,  as  shown  by  this  bill  of  exceptions,  the  imposition  of  thif 
license  fee  upon  those  engaged  in  fishing  with  fyke  nets  and  trap  nets 
will  practically  drive  them  out  of  the  business  of  fishing ;  that  it  will  prac- 
tically prohibit  fishing  with  gill  nets  from  row  boats,  as  it  is  clear,  from 
the  testimony,  that  ^  license  fee  of  two  dollars  upon  each  net  fished  from 
row  boats  can  not  be  paid  by  men  engaged  in  fishing  in  that  manner.  It 
is  not  only  unequal  and  partial  in  its  provisions,  but  the  manifold  ten- 
dencies of  this  act  is  to  create  a  monopoly  in  the  business  of  fishing  and 
to  drive  out  of  that  business  men  of  small  means  and  concentrate  it  in 
those  who  have  means  sufficient  to  buy  big  boats,  steam  and  sail  boats, 
and  thus  avoid  the  payment  of  this  large  license  fee  by  paying  so  much 
upon  each  boat. 

The  language  of  the  Supreme  Court  in  Palmer  and  Crawford  v. 
Tingle,  55  Ohio  St.,  423,  is  pertinent.  This  decision  is  the  one  relating 
to  the  mechanics'  lien  law,  in  which  the  Supreme  Court  declares  the  me- 
chanics' lien  law,  as  amended  by  the  legislature,  91  O.  L.,  135, 
passed  April  13,  1894,  to  be  unconstitutional  and  the  Supreme  Court  say  in 
the  first  paragraph  of  the  syllabus :  **The  inalienable  right  of  enjoyiing  lib- 
erty and  acquiring  property,  guaranteed  by  the  first  section  of  the  bill  of 
rights  of  the  constitution,  embraces  the  right  to  be  free  in  the  enjoyment 
of  our  faculties,  subject  only  to  such  restraints  as  are  necessary  for  the 
common  welfare." 

And  on  page  440,  of  this  decision,  the  court  say :  "The  preamble  to 
the  constitution  is  as  follows:  *Wc,  the  people  of  the  state  of  Ohio, 
grateful  to  the  A^niighty  God  for  our  freedom,  to  secure  its  blessings  and 
promote  our  common  welfare,  do  establish  this  constitution.'  It  i« 
worthy  of  notice  that  the  constitution  is  established  to  secure  the  bless* 
ing  of  freedom,  and  to  promote  the  common  welfare.  As  the  constitu- 
tion must  be  regarded  as  consistent  with  itself  throughout,  it  must  be 
presumed  that  the  laws  to  be  passed  by  the  general  assembly  under  the 
powers  conferred  by  that  instrument  are  to  l>e  such  as  shall  secure  the 
blessings  of  freedom  and  promote  our  common  welfare.  To  make  this 
more  empliatic,  the  first  section  of  the  bill  of  rights  provides,  that  *all 
men  arc,  by  nature,  free  and  independent,  and  have  certain  inalienable 
rights,  among  which  are  those  of  enjoying  and  defending  life  and  liberty, 
acquiring,  possessing  and  protecting  property,  and  seeking  and  obtaining 
happiness  and  safety.'  And  by  the  second  section  it  is  provided,  that 
'all  political  power  is  inherent  in  the  people.  Government  is  instituted 
for  their  equal  protection  and  benefit.*  " 

In  State  v.  Gardner,  58  Ohio  St.,  599.  the  Supreme  Court  say,  in  the 
first  paragraph  of  the  syllabus:  **The  right  to  labor  and  enjoy  the  re- 
wards thereof  is  a  natural  right  which  may  not  be  unreasonably  inter- 
fered with  by  legislation."  And  the  court  say  in  parag^raph  four, 
of  the  syllabus,  that  the  statute  "which  requires  any  plumber,  whether 
master,  or  employing  plumlx»r.  or  journeyman,  before  engaging  in  the 
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business  to  undergo  an  examination  as  to  fitness,  and  obtain  a  license, 
but  permits  all  members  of  a  firm  to  pursue  the  business  where  one  only 
has  procured  such  license,  and  all  members  of  a  corporation  to  pursue  it 
where  the  manager  only  has  procured  such  license,  does  not  operate 
qually  upon  all  of  a  class  pursuing  the  calling  under  like  circumstances, 
and  is  invalid." 

And  on  page  609  of  the  opinion  the  court  say,  through  Chief  Jus- 
tice Spear:  "Our  bill  of  rights  prohibits  the  granting  of  privileges  to 
one  which  are  denied  to  others  of  the  same  class,  and  the  imposition  of 
restrictions  or  burdens  upon  certain  citizens  from  which  others  of  the 
same  class  are  exempt,  and  section  26,  of  article  2,  of  the  constitution, 
requires  that  all  laws  of  a  general  nature  shall  have  a  uniform  operation 
throughout  the  state.  A  statute,  therefore,  which  imposes  Special  restric- 
tions or  burdens,  or  grants  special  privileges  to  persons  engaged  in  the 
same  business  under  the  same  circumstances,  can  not  be  sustained  be- 
cause it  is  in  contravention  of  the  equal  right  which  all  are  entitled  to  in 
the  enforcement  of  laws  and  in  the  enjoyment  of  liberty,  and  in  the  en- 
joyment of  an  equal  right  in  the  acquisition  and  possession  of  property, 
and  so  is  not  of  uniform  operation.  The  constitutional  objection  to  this 
statute  is  that  it  operates  unequally  in  that  it  imposes  the  burden  of  an 
examination  and  license  fee  upon  certain  persons,  and  exempts  others  of 
the  same  class,  pursuing  the  same  business  in  the  same  way." 

This  language  is  especially  pertinent  and  applicable  to  the  statute 
under  consideration.  The  Supreme  Court  say:  "A  statute,  therefore, 
which  imposes  special  restrictions  or  burdens  or  grants  special  privileges^ 
to  persons  engaged  in  the  same  business  under  the  same  circumstances," 
can  not  be  sustained  because  it  is  in  contravention  of  the  equal  right 
which  all  are  entitled  to  in  the  enjoyment  of  liberty  and  in  the  enjoyment 
of  the  equal  right  in  the  acquisition  of  property,  and  so  is  not  of  uniform 
operation.  And  so  I  say  of  this  statute,  which  imposes  a  license  fee  of 
two  dollars  for  each  gill  net  upon  the  poor  man,  who  fishes  from  a  row 
boat,  and  which  enables  the  corporation  or  man  of  wealth  who  has  a 
steamboat  or  tug  boat  to  fish  gill  nets  under  a  license  of  ten  cents  per 
net,  that  it  is  not  of  uniform  operation  and  is  contrary  to  the  declaration 
of  the  constitution  that  government  is  instituted  for  the  equal  protection 
and  benefit  of  the  people. 

In  the  mechanics'  lien  law  case.  Palmer  and  Crawford  v.  Tingle, 
supra,  the  court  say,  on  page  444,  speaking  through  Judge  Burkett: 
"It  is  also  urged  by  the  friends  of  the  statute  that  it  is  beneficial  in  this, 
that  it  drives  all  the  small  and  insolvent  contractors  out  of  business  and 
leaves  contracting  business  in  the  hands  of  those  who  are  rich  enough  to 
gtiarantee  their  contracts.  But  it  is  not  for  the  general  welfare  that 
anall  and  financially  weak  contractors  should  be  driven  out  of  business. 
As  well  might  poor  laborers  and  small  furnishers  be  driven  out  of  busi- 
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ness,  and  thus  leave  the  whole  business  of  building  and  furnishing  to  the 
rich,  and  give  them  a  monopoly  of  the  whole  trade,  and  drive  the  weak 
and  poor  into  starvation.  Liberty  and  the  common  welfare  demand  that 
all,  rich  and  poor  alike,  should  have  an  equal  chance  and  be  treated  alike, 
and  laws  should  be  enacted  for  their  equal  protection  and  benefit.  With 
liberty  and  their  equal  protection  of  the  laws,  the  weak  and  the  poor  of 
today  become  the  rich  and  influential  of  the  future.  And  it  is  a  narrow, 
unworthy  and  unpatriotic  policy  to  attempt  to  drive  the  poor  and  weak 
out  of  business  for  the  benefit  of  the  rich  and  influential.  One  of  the 
principal  virtues  of  the  stattlte  claimed  by  its  friends  is,  that  it  has  driven 
all  the  poor  and  weak  contractors  out  of  business.  This  result,  instead 
of  being  commended,  is  to  be  deplored." 

The  resuk  of  the  enforcement  of  the  law  now  under  consideration 
has  been  and  will  be,  according  to  the  testimony,  to  drive  out  of  this 
business  those  who  are  poor  or  are  of  limited  means,  a  result  which,  in 
my  judgment,  is  not  to  be  justified  in  this  occupation  any  more  than  in 
the  occupation  of  building.  These  two  decisions  state,  in  language 
clearer  than  I  could  use,  the  objection  to  statutes  such  as  this,  which  im- 
pose unequal  burdens  upon  persons  engaged  in  the  same  occupation,  and 
the  testimony  in  this  case  shows  the  result  of  such  legislation. 

The  provision  in  this  statute  which  permits  the  confiscation,  seizure 
and  destruction  of  nets,  without  hearing  or  notice,  is,  in  my  judgment, 
also  vmconstitutional.  The  statute  provides — "Any  net,  or  any  other 
means  or  device  whatever  for  taking  or  capturing  fish,  or  whereby  they 
^may  be  taken  or  captured,  located,  set,  floated,  had,  found  or  maintained, 
in  or  upon  any  of  the  waters  or  streams  of  this  state,  or  upon  any  boat 
engaged  in  fishing  in  any  waters  of  this  sfate,  in  violation  of  any  law 
enacted  for  the  protection  of  fish,  is  hereby  declared  to  be,  and  is,  a  public 
nuisance,  and  may  be  abated  and  summarily  destroyed  by  any  person. 
And  it  shall  be  the  duty  of  every  game  warden,  deputy  game  warden, 
sheriff,  constable  or  other  police  officer  to  seize  and  remove  and  forthwith 
destroy  the  same." 

This  provision  gives  authority  to  any  person,  whoever  he  may  be, 
however  irresponsible  he  may  be,  to  take  such  net  and  summarily  destroy 
it,  under  the  claim  that  it  is  being  used  unlawfully,  and  makes  it  the  dtUy 
of  every  game  warden,  deputy  game  warden,  sheriff,  constable  or  other 
police  officer,  whenever  he  finds  a  net  which  he  thinks  is  used  in  violation 
of  any  law  of  the  state,  to  take  it  and  summarily  destroy  it.  In  the  case 
before  us  the  net  of  the  plaintiff  in  error  was  taken  by  the  constable  who 
arrested  him,  and  without  hearing  or  trial  was  burned  according  to  the 
provisions  of  this  act.  But  this  act  goes  further  and  provides  that  "no 
action  for  damages  shall  lie  or  be  maintained  against  any  person  for  or 
on  account  of  any  such  seizure  or  destruction." 

In  my  judgment  these  provisions  of  this  act  permit  and  require  the 
taking  and  destruction  of  private  property  without  due  process  of  law. 
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and  are  in  conflict  with  those  constitutional  guarantees  which  secure 
every  man  in  his  rights  of  liberty  and  property. 

To  take  the  property  of  a  person  used  in  a  lawful  occupation  and 
destroy  it,  without  trial  and  without  notice,  is  taking  property  without 
due  process  of  law.  Judge  Cooley  says,  on  pages  432  and  433  of  his 
work  on  Constitutional  Limitations :  "Perhaps  no  definition  is  more 
often  quoted  than  that  given  by  Mr.  Webster  in  the  Dartmouth  college 
case:  *By  the  law  of  the  land  is  most  clearly  intended  the  general  law,  a 
law  which  hears  before  it  condemns,  which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial.'  The  meaning  is  that  every  citizen 
shall  hold  his  life,  liberty,  property  and  immunities  under  the  protection 
of  the  general  rule  which  governs  society.  Everything  which  may  pass 
tmder  the  form  of  an  enactment  is  not,  therefore,  to  be  considered  the  law 
of  the  land.  The  definition  here  given  is  apt  and  suitable  as  applied  to 
judicial  proceedings,  which  can  not  be  valid  unless  they  'proceed  upon 
inquiry'  and  'render  judgment  only  after  trial.'  It  is  entirely  correct, 
also,  in  assuming  that  a  legislative  enactment  is  not  necessarily  the  law  of 
the  land." 

There  is  a  California  case  which  was  cited  by  counsel  for  plaintiff  in 
tnoT  directly  in  point;  the  case  of  Isch  v.  Anderson,  57  Cal.,  251,  found 
m40  Am.  Rep.,  115.  The  syllabus  is  as  follows:  "A  statute  providing 
for  the  forfeiture  and  seizure  and  destruction  or  sale,  by  peace  officers, 
without  judicial  hearing  and  judgment,  of  implements  used  in  illegal  fish- 
ing is  unconstitutional.'*  The  California  statute  provided  that — ^"AU 
nets,  seines,  fishing  tackle,  boats  or  other  implements  used  in  catching  or 
taking  fish  in  violation  of  the  provisions  of  this  chapter  shall  be  forfeited, 
and  may  be  seized  by  the  peace  officer  of  the  county  or  his  assistants,  and 
may  be  by  him  destroyed  or  sold  at  public  auction  upon  notice  posted  in 
the  county  for  five  days."  The  Supreme  Court  of  California  say:  "But 
the  statute  under  consideration  contained  no  provisions  whatever  for  de- 
termining whether  the  property  was  liable  to  condemnation  for  the  for- 
feiture denounced  against  it  for  the  criminal  acts  of  those  who  have  it  in 
their  possession.  It  merely  authorized  a  peace  officer  to  seize  the  prop- 
erty without  warrant  or  process,  to  condemn  it  without  proof  or  the  ob- 
servance of  any  judicial  forms,  and  to  destroy  it  without  notice  of  any 
kind,  or  sell  it  upon  notice  posted  anywhere  in  the  county  for  five  days. 
Such  an  enactment  can  not  be  harmonized  with  those  constitutional  g^r- 
antees  which  are  supposed  to  secure  every  one  within  the  state  in  his 
rights  of  liberty  and  property.  'No  man,'  says  Mr.  Cooley  in  his  work 
on  Constitutional  Limitations,  'can  by  his  misconduct  forfeit  his  property 
tmless  steps  are  taken  to  have  the  forfeiture  declared  in  due  judicial  pro- 
ceedings. Forfeitures  of  rights  or  property  can  not  be  adjudged  by  leg- 
islative act,  and  confiscations  without  a  judicial  hearing  and  judgment 
after  due  notice,  would  be  void  as  not  due  process  of  law.'  " 

These  provisions  of  this  statute  providing  for  the  destruction  of  nets 
are  clearly  unconstitutional.      It  is  almost  impossible  to  conceive  of  a 
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grosser  violation  of  the  constitutional  guaranty  than  the  one  incorporated 
in  this  statute,  which  permits  any  person,  whoever  he  may  be,  to  seize 
any  net  fished  upon  the  lake  and  without  hearing  and  without  notice  to 
the  owner,  to  adjudge  the  use  of  the  net  unlawful  and  carry  it  away  and 
destroy  it.  Besides  the  penalty  of  confiscation,  there  is  a  fine  provided  of 
not  less  than  twenty-five  dollars  nor  more  than  one  hundred  for  the  first 
offense,  which  is  increased  with  each  subsequent  offense,  to  "not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars."  But  this  statute  goes 
even  further,  and,  after  providing  that  the  property  of  a  citizen  may  be 
adjudged  by  any  irresponsible  person  to  be  used  in  violation  of  law  and 
taken  and  destroyed,  the  statute  undertakes  to  close  the  doors  of  the 
courts  against  the  citizen  and  provides  that  he  shall  have  no  remedy  nor 
any  action  at  law.  Why  such  a  provision  should  have  been  engrafted 
upon  the  statute  is  perhaps  not  difficult  to  explain.  Of  course  if  the  stat- 
ute was  constitutional  and  valid,  the  statute  itself  would  be  a  perfect  de- 
fense that  any  one  might  interpose  against  an  action  for  the  confiscation 
or  destruction  of  nets,  but  for  some  reason  the  legislature  saw  fit  to  pro- 
vide that,  "no  action  for  damages  shall  lie  or  be  maintained  against  any 
person  for  or  on  account  of  any  such  seizure  or  destruction."  That  pro- 
vision of  the  statute  is  also  in  violation  of  the  constitution.  Section  7,  of 
the  bill  of  rights  of  the  constitution  of  the  state,  provides  as  follows: 
*'That  the  courts  shall  be  open,  and  every  person,  for  an  injury  done  him 
in  his  lands,  goods,  person  or  reputation,  shall  have  remedy  by  the  due 
course  of  law,  and  right  and  justice  administered  without  denial  or 
delay." 

There  are  some  remarks,  in  a  decision  by  the  Supreme  Court  of  the 
United  States,  in  Butchers'  Union  Slaughterhouse  and  Live  Stock  Land- 
Co.  V.  Crescent  Co.,  iii  U.  S.,  746,  which  I  wish  to  refer  to.  I  in- 
tended to  cite  this  case  in  discussing  the  license  provisions.  I  will  simply 
read  a  few  words  from  the  opinion  of  Justice  Field,  found  on  page  757 : 
"The  common  business  and  callings  of  life,  the  ordinary  trades  and  pur- 
suits which  are  innocuous  in  themselves  and  have  been  followed  in  all 
communities  from  time  immemorial,  must,  therefore,  be  free  in  this  coun- 
try to  all  alike  upon  the  same  conditions.  The  right  to  pursue  them  with- 
out let  or  hindnince  except  that  which  is  applied  to  all  persons  of  the 
same  age,  sex,  and  condition  is  a  distinguishing  privilege  of  citizens  of 
the  United  States,  and  an  essential  element  of  that  freedom  which  they 
claim  as  their  brithright." 

Justice  Bradley  also  delivered  an  opinion  in  this  case  and  I  will  read 
a  few  words  from  his  opinion,  found  on  page  762  of  this  volume,  as  fol- 
lows :  "The  right  to  follow  any  of  the  common  occupations  of  life  is  an  in- 
alienable right ;  it  was  formulated  as  such  under  the  phrase  'pursuit  of 
happiness'  in  the  Declaration  of  Independence,  which  commenced  with 
the  fundamental  proposition  that  'all  men  are  created  equal ;  that  they  are 
endowed  by  their  Creator  with  certain  inalienable  rights ;  that  among 
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these  are  life,  liberty  and  the  pursuit  of  happiness/  This  right  is  a  large 
ingredient  in  the  civil  liberty  of  the  citizen.  To  deny  it  to  all  but  a  few 
favored  individuals,  by  investing  the  latter  with  a  monopoly,  is  to  invade 
one  of  the  fundamental  privileges  of  the  citizen,  contrary  not  only  to  com- 
mon right,  but  as  I  think,  to  the  express  words  of  the  constitution." 

It  follows  then  that  in  the  judgment  of  this  court  these  provisions  of 
sec  6968-2,  Rev.  Stat.,  relating  to  the  imposition  of  license  fees  are  un- 
constitutional, and  the  provisions  in  regard  to  the  confiscation  and  de- 
'  struction  of  nets  and  the  closing  of  the  courts  are  alike  unconstitutional 
and  void. 

The  judgment  of  the  probate  court  will,  therefore,  be  reversed,  at  the 
costs  of  the  defendant  in  error,  and  the  plaintiff  in  error  will  be  dis- 
charged. 

Geo,  A.  True,  for  plaintiff  in  error. 

William  Gordon,  prosecuting  attorney  for  defendant  in  error. 


CONSTITUTIONAL  LAW— FISH  LAWS. 

[Ottawa  Common  Pleas,  December,  1899.] 

*  John  T.  French  v.  Frank  B.  Shirlby,  rt  al. 

1.  Sbizurb  and  Destruction  of  Nets — Act  Invai^id. 

The  provisions  of  sec.  6968-2,  Rev.  Stat,  as  amended,  93  O.  L.,  305,  authorizinr 
the  summary  seizure  and  destruction  of  unlicensed  fishing  nets  and 
denying  the  owner  thereof  any  action  for  damages,  are,  as  to  the 
seizure  as  well  as  the  destruction,  in  violation  of  art.  1,  sec.  1,  Ohio  bill 
of  rights,  relating  to  the  right  of  acquiring,  possessing  and  protecting  prop- 
erty. Whether  they  do  not  also  violate  art.  5  of  the  amendments  to  the 
fedferal  constitution,  providing  that  no  person  shall  be  deprived  of  life,  liV 
erty  or  property  without  due  process  of  law,  quaere, 

1  BxcHPTioNS  Arbitrarily  Permitted  Violate  Federal  Constitution. 
The  provisions  of  the  same  act,  sec.  6968-4,  Rev.  Stat.,  as  amended,  93  O.  L., 
307,  excepting  fishing  for  German  carp  from  the  prohibitions  of  the  act, 
upon  written  permission  of  the  state  fish  commission,  violate  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  and  are  invalid. 

3.  Whether  Pish  and  Game  Laws  as  to  Licenses  are  Valid. 

Whether  the  requirements  of  the  fish  and  game  laws  of  Ohio  as  to  licenses 
upon  nets  and  fishing  devices  are  unconstitutional,  quaere, 

4.  Act  Authorizing  Appointment  of  County  Wardens  Invalid. 

The  office  of  "county  warden"  created  by  sec.  409,  Rev.  Stat,  is  a  county  office 
and  cannot  be  filled  by  appointment.  Article  10,  sec.  2,  constitution.  State 
ex  rel.  v.  Halliday,  61  Ohio  St,  000,  followed. 

5.  Does  not  Affect  Validity  of  Other  Sections. 

The  appointment  of  county  fish  and  game  wardens  is  not  the  only  purpose  o 
the  amendment  to  Ohio  fish  and  game  laws,  93  O.  L.,  307,  and  the  invalidity 
of  the  section  above  referred  to  does  not,  therefore,  affect  the  validity  of  other 
portions  of  the  law. 

*  Per  decision  of  Hull,  J.,  holding  sec.  6968-2,  Rev.  Stat.,  relating  to  the  imposi- 
tion of  license  fees  and  in  regard  to  the  destructioh  of  nets  and  the  closing  of  the 
courts,  unconstitutional,  see  ante,  168. 
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6.  Prohibiting  usk  of  Fish  Nets— Not  Gbnkral. 

Section  6968-1,  Rev.  Stat,  prohibiting  the  use  of  fish  nets  and  devices  in  cer- 
tain waters  of  the  state,  is  not  of  a  jg^eneral  nature,  within  the  meaning  of 
the  constitutional  inhibition,  and  so  invalid  because  inoperative  only  in  cer- 
tain parts  of  the  state. 

7.  Statute  not  Appbctbd  by  Amount  Invoi^vkd. 

The  validity  or  invalidity  of  the  statute  in  question  is  not  affected  by  che  value 
of  the  property  involved  in  a  seizure  or  destruction  thereunder. 

8.  Determination  of  Constitutionality— Practice. 

On  motion  to  dissolve  an  injunction  restraining  proceedings  under  a  statute 
claimed  to  be  invalid,  where  the  apprehended  and  probable  losses  to  the  plain- 
tiff are  hardly  susceptible  of  ascertainment  or  of  adequate  compensation  in 
damages,  the  court  has  power  and  jurisdiction  to  determine  the  authority  of 
defendants  to  do  the  threatened  acts,  although  such  determination  involves 
the  constitutionality  of  the  statute  upon  which  defendants  rely. 

WlI^DMAN,  J. 

These  cases — French  v.  Shirley  et  al.,  and  Snyder  v.  .Shirley  et  al 
— ^are  instituted  by  the  plaintiffs  named  to  restrain  the  defendants 
from  interference  with  or  destruction  of  fishing  nets  and  devices  owned 
and  used  by  the  plaintiffs. 

Motions  have  been  filed  to  dissolve  temporary  injunctions  heretofore 
granted  by  the  probate  judge  of  Ottawa  county,  and  these  motions  are 
now  before  me.  They  are  alike,  and  the  questions  involved  in  both  cases 
raised  by  the  pleadings,  motions  and  affidavits  afe  so  nearly  identical  that 
they  may  be  determined  together. 

The  defendants  are,  by  the  plaintiffs,  alleged  to  be  acting  under  the 
provisions  of  certain  sections  of  the  fish  and  game  laws,  some  of  them  as 
fish  and  game  wardens  and  others  as  commissioners  of  fish  and  game  for 
the  state  of  Ohio. 

It  is  not  disputed  that  the  defendants  hold  the  official  positions 
named,  unless  the  statute  from  which  some  of  them  derive  their  appoint- 
ment is  invalid  under  a  recent  decision  of  the  Supreme  Court;  and  not 
withstanding  some  denials  in  the  answers,  it  is  sufficiently  apparent  from 
the  evidence  that  if  the  restraint  of  the  injunctions  should  be  removed,  it 
is  the  intention  of  the  defendants  to  proceed  as  apprehended  by  the  plain- 
tiffs. Indeed  it  was  substantially  asserted  in  argument  by  counsel  for 
defendants,  that  such  is  the  intention. 

It  is  contended,  in  behalf  of  the  defendants,  that  whether  or  not  they 
all  occupy  the  official  positions  mentioned  in  the  pleadings,  the  statutes 
make  the  nets  and  devices  of  the  plaintiffs  public  nuisances,  and  author- 
ize any  person  to  abate  and  destroy  them. 

In  behalf  of  the  plaintiffs,  it  is  said  that  the  statutes  referred  to,  so 
far  as  they  attempt  to  give  such  authority,  and  in  some  other  respects,  are 
unconstitutional  and  invalid. 

Preliminary  to  the  consideration  of  the  questions  submitted  to  me 
touching  the  validity  of  these  enactments,  I  may  say,  in  view  of  some  ar- 
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gument  by  counsel,  that  in  my  judgment  the  questions  raised  may  prop- 
erly be  considered  on  the  motions  presented. 

It  is  urged  that  the  court  should  not  determine  the  validity  of  a  law 
on  a  motion  to  dissolve  an  injunction  restraining  proceedings  under  it. 
In  some  cases  and  where  the  rights  of  parties  may  be  otherwise  protected, 
this  may  be  true ;  but  where,  as  here,  the  apprehended  and  probable  losses 
to  the  plaintiflFs  are  hardly  susceptible  of  ascertainment  and  of  adequate 
compensation  in  damages,  my  judgment  is,  that  a  case  is  properly  pre- 
sented for  examination  of  the  powers  and  authority  of  the  defendants  to 
do  the  threatened  acts.  If  such  examination  involves  a  consideration  of 
the  validity  of  statutes  upon  which  defendants  rely,  to  sanction  their  con- 
duct, the  court  has  the  jurisdiction  requisite  to  that  end.  To  use  the 
words  of  3  Encyc.  of  Law,  678 :  "An  unconstitutional  act  is  not  a  law ;  it 
confers  no  rights,  it  imposes  no  duties,  it  affords  no  protection,  it  creates 
no  office ;  it  is  in  legal  contemplation,  as  inoperative  as  though  it  had 
never  been  passed."  . 

The  sections  chiefly  assailed  as  unconstitutional  are  those,  or  some  of 
those,  grouped  under  the  general  title,  "An  act  for  the  farther  &nd  better 
protection  of  fish  and  game."    93  O.  L.,  303-307. 

I  do  not  understand  that  sees.  405,  et  seq..  Rev.  Stat.,  so  far  as  they 
provide  for  the  appointment  of  fish  and  game  commissioners  and  pre- 
scribe their  duties,  are  attacked.  As  to  county  wardens,  however,  for 
whose  appointment  provision  is  made  in  sec.  409,  the  Supreme  Court,  in 
the  recent  case  of  State  ex  rel.  v.  Halliday,  61  Ohio  St.,  000,  has  held  the 
section  invalid.  Counsel  have  questioned  the  correctness  of  this  decision; 
but,  I  understand,  concede  that  it  should  govern  this  court  until  reversed. 
The  logical  result  that,  in  the  cases  before  me,  the  injunction  should  re- 
main against  such  of  the  defendants  as  were  acting  as  county  wardens,  to 
restrain  them  from  acting  as  such,  seems  to  be  also  conceded. 

The  appointment  of  county  wardens  was  one  of  the  means  contem- 
plated by  the  legislature  to  effect  its  purpose, — ^the  preservation  of  fi§h 
and  game, — but  not  the  only  means ;  and  the  validity  of  the  other  provi- 
sions to  effect  such  purpose  does  not  seem  to  me  in  any  wise  dependent 
upon  the  validity  of  this. 

Section  6968-1,  Rev.  Stat.,  which  prohibits  the  use  of  fish  nets  and 
devices  in  certain  waters  of  the  state,  is  not  expressly  attacked  by  the 
plaintiffs  in  their  petitions ;  nor  do  I  understand  that  counsel  in  argument 
asserts  the  invalidity  of  that  section  unless  on  the  ground  that  it  is  of  a 
general  nature  and  should  have  a  uniform  operation  throughout  the  state. 

This  position,  if  it  is  urged,  is  hardly  tenable.  The  provision,  it  is 
true,  is  operative  in  only  specified  parts  of  the  state ;  but  it  is  not  of  a 
general  nature  within  the  meaning  of  the  constitutional  inhibition.  Rea- 
sons may  well  exist  for  prohibiting  fishing  with  nets  in  certain  waters, 
that  do  not  exist  as  to  others,  although  the  purpose  of  the  legp'slation  may 
be  the  preservation  of  fish  for  the  people  of  the  whole  state. 
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the  testimony,  as  shown  by  this  bill  of  exceptions,  the  imposition  of  this 
license  fee  upon  those  engaged  in  fishing  with  fyke  nets  and  trap  nets 
will  practically  drive  them  out  of  the  business  of  fishing ;  that  it  will  prac- 
tically prohibit  fishing  with  gill  nets  from  row  boats,  as  it  is  clear,  from 
the  testimony,  that  s^  license  fee  of  two  dollars  upon  each  net  fished  from 
row  boats  can  not  be  paid  by  men  engaged  in  fishing  in  that  manner.  It 
is  not  only  unequal  and  partial  in  its  provisions,  but  the  manifold  ten- 
dencies of  this  act  is  to  create  a  monopoly  in  the  business  of  fishing  and 
to  drive  out  of  that  business  men  of  small  means  and  concentrate  it  in 
those  who  have  means  sufficient  to  buy  big  boats,  steam  and  sail  boats, 
and  thus  avoid  the  payment  of  this  large  license  fee  by  paying  so  much 
upon  each  boat. 

The  language  of  the  Supreme  Court  in  Palmer  and  Crawford  v. 
Tingle,  55  Ohio  St.,  423,  is  pertinent.  This  decision  is  the  one  relating 
to  the  mechanics'  lien  law,  in  which  the  Supreme  Court  declares  the  me- 
chanics' lien  law,  as  amended  by  the  legislature,  91  O.  L.,  135, 
passed  April  13,  1894,  to  be  unconstitutional  and  the  Supreme  Court  say  in 
the  first  paragraph  of  the  syllabus :  *'The  inalienable  right  of  enjoyiing  lib- 
erty and  acquiring  property,  guaranteed  by  the  first  section  of  the  bill  of 
Tights  of  the  constitution,  embraces  the  right  to  be  free  in  the  enjojonent 
of  our  faculties,  subject  only  to  such  restraints  as  are  necessary  for  the 
common  welfare." 

And  on  page  440,  of  this  decisiftn,  the  court  say:  "The  preamble  to 
the  constitution  is  as  follows:  'We,  the  people  of  the  state  of  Ohio, 
grateful  to  the  Almighty  God  for  our  freedom,  to  secure  its  blessings  and 
promote  our  common  welfare,  do  establish  this  constitution.'  It  is 
worthy  of  notice  that  the  constitution  is  established  to  secure  the  bless- 
ing of  freedom,  and  to  promote  the  common  welfare.  As  the  constitu- 
tion must  be  regarded  as  consistent  with  itself  throughout,  it  must  be 
presiuned  that  the  laws  to  l>e  passed  by  the  general  assembly  under  the 
powers  conferred  by  that  instrument  are  to  l>e  such  as  shall  secure  the 
blessings  of  freedom  and  promote  our  common  welfare.  To  make  this 
more  emphatic,  the  first  section  of  the  bill  of  rights  provides,  that  'all 
men  are,  by  nature,  free  and  independent,  and  have  certain  inalienable 
rights,  among  which  are  those  of  enjoying  and  defending  life  and  liberty, 
acquiring,  possessing  and  protecting  property,  and  seeking  and  obtaining 
happiness  and  safety.'  And  by  the  second  section  it  is  provided,  that 
*all  political  |K)wcr  is  inherent  in  the  people.  Government  is  instituted 
for  their  equal  protection  and  benefit.'  " 

In  State  v.  Gardner,  58  Ohio  St.,  599,  the  Supreme  Court  say,  in  the 
first  paragraph  of  the  syllabus:  '*The  right  to  labor  and  enjoy  the  re- 
wards thereof  is  a  natural  right  which  may  not  be  unreasonably  inter- 
fered with  by  legislation."  And  the  court  say  in  paragraph  four, 
of  the  syllabus,  that  the  statute  **which  requires  any  plumber,  whether 
master,  or  employing  plumber,  or  journeyman,  l>efore  engaging  in  the 
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business  to  undergo  an  examination  as  to  fitness,  and  obtain  a  license, 
but  permits  all  members  of  a  firm  to  pursue  the  business  where  one  only 
has  procured  such  license,  and  all  members  of  a  corporation  to  pursue  it 
where  the  manager  only  has  procured  such  license,  does  not  operate 
equally  upon  all  of  a  class  pursuing  the  calling  under  like  circumstances, 
and  is  invalid." 

And  on  page  609  of  the  opinion  the  court  say,  through  Chief  Jus- 
tice Spear:  "Our  bill  of  rights  prohibits  the  granting  of  privileges  to 
one  which  are  denied  to  others  of  the  same  class,  and  the  imposition  of 
restrictions  or  burdens  upon  certain  citizens  from  which  others  of  the 
same  class  are  exempt,  and  section  26,  of  article  2,  of  the  constitution, 
requires  that  all  laws  of  a  general  nature  shall  have  a  uniform  operation 
throughout  the  state.  A  statute,  therefore,  which  imposes  Special  restric- 
tions or  burdens,  or  grants  special  privileges  to  persons  engaged  in  the 
same  business  under  the  same  circumstances,  can  not  be  sustained  be- 
cause it  is  in  contravention  of  the  equal  right  which  all  are  entitled  to  in 
the  enforcement  of  laws  and  in  the  enjoyment  of  liberty,  and  in  the  en- 
joyment of  an  equal  right  in  the  acquisition  and  possession  of  property, 
and  so  is  not  of  uniform  operation.  The  constitutional  objection  to  this 
statute  is  that  it  operates  unequally  in  that  it  imposes  the  burden  of  an 
examination  and  license  fee  upon  certain  persons,  and  exempts  others  of 
the  same  class,  pursuing  the  same  business  in  the  same  way." 

This  language  is  especially  pertinent  and  applicable  to  the  statute 
under  consideration.  The  Supreme  Court  say:  "A  statute,  therefore, 
which  imposes  special  restrictions  or  burdens  or  grants  special  privileges  ^ 
to  persons  engaged  in  the  same  business  under  the  same  circumstances," 
can  not  be  sustained  because  it  is  in  contravention  of  the  equal  right 
which  all  are  entitled  to  in  the  enjoyment  of  liberty  and  in  the  enjoyment 
of  the  equal  right  in  the  acquisition  of  property,  and  so  is  not  of  uniform 
operation.  And  so  I  say  of  this  statute,  which  imposes  a  license  fee  of 
two  dollars  for  each  gill  net  upon  the  poor  man,  who  fishes  from  a  row 
boat,  and  which  enables  the  corporation  or  man  of  wealth  who  has  a 
steamboat  or  tug  boat  to  fish  gill  nets  under  a  license  of  ten  cents  per 
net,  that  it  is  not  of  uniform  operation  and  is  contrary  to  the  declaration 
of  the  constitution  that  government  is  instituted  for  the  equal  protection 
and  benefit  of  the  people. 

In  the  mechanics'  Hen  law  case,  Palmer  and  Crawford  v.  Tingle, 
^^Pra,  the  court  say,  on  page  444,  speaking  through  Judge  Burkett: 
"It  is  also  urged  by  the  friends  of  the  statute  that  it  is  beneficial  in  this, 
that  it  drives  all  the  small  and  insolvent  contractors  out  of  business  and 
leaves  contracting  business  in  the  hands  of  those  who  are  rich  enough  to 
guarantee  their  contracts.  But  it  is  not  for  the  general  welfare  that 
sniall  and  financially  weak  contractors  should  be  driven  out  of  business. 
As  well  might  poor  laborers  and  small  furnishers  be  driven  out  of  busi- 
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ness,  and  thus  leave  the  whole  business  of  building  and  furnishing  to  the 
rich,  and  give  them  a  monopoly  of  the  whole  trade,  and  drive  the  weak 
and  poor  into  starvation.  Liberty  and  the  common  welfare  demand  that 
all,  rich  and  poor  alike,  should  have  an  equal  chance  and  be  treated  alike, 
and  laws  should  be  enacted  for  their  equal  protection  and  benefit.  With 
liberty  and  their  equal  protection  of  the  laws,  the  weak  and  the  poor  of 
today  become  the  rich  and  influential  of  the  future.  And  it  is  a  narrow, 
unworthy  and  unpatriotic  policy  to  attempt  to  drive  the  poor  and  weak 
out  of  business  for  the  benefit  of  the  rich  and  influential.  One  of  the 
principal  virtues  of  the  stattlte  claimed  by  its  friends  is,  that  it  has  driven 
all  the  poor  and  weak  contractors  out  of  business.  This  result,  instead 
of  being  commended,  is  to  be  deplored." 

The  resuk  of  the  enforcement  of  the  law  now  under  consideration 
has  been  and  will  be,  according  to  the  testimony,  to  drive  out  of  this 
business  those  who  are  poor  or  are  of  limited  means,  a  result  which,  in 
my  judgment,  is  not  to  be  justified  in  this  occupation  any  more  than  in 
the  occupation  of  building.  These  two  decisions  state,  in  language 
clearer  than  I  could  use,  the  pbjection  to  statutes  such  as  this,  which  im- 
pose unequal  burdens  upon  persons  engaged  in  the  same  occupation,  and 
the  testimony  in  this  case  shows  the  result  of  such  legislation. 

The  provision  in  this  statute  which  permits  the  confiscation,  seizure 
and  destruction  of  nets,  without  hearing  or  notice,  is,  in  my  judgment, 
also  imconstitutional.  The  statute  provides — "Any  net,  or  any  other 
means  or  device  whatever  for  taking  or  capturing  fish,  or  whereby  they 
^may  be  taken  or  captured,  located,  set,  floated,  had,  found  or  maintained, 
in  or  upon  any  of  the  waters  or  streams  of  this  state,  or  upon  any  boat 
engaged  in  fishing  in  any  waters  of  this  sjate,  in  violation  of  any  law 
enacted  for  the  protection  of  fish,  is  hereby  declared  to  be,  and  is,  a  public 
nuisance,  and  may  be  abated  and  summarily  destroyed  by  any  person. 
And  it  shall  be  the  duty  of  every  game  warden,  deputy  game  warden, 
sheriff,  constable  or  other  police  officer  to  seize  and  remove  and  forthwith 
destroy  the  same." 

This  provision  gives  authority  to  any  person,  whoever  he  may  be, 
however  irresponsible  he  may  be,  to  take  such  net  and  summarily  destroy 
it,  under  the  claim  that  it  is  being  used  unlawfully,  and  makes  it  the  dudy 
of  every  game  warden,  deputy  game  warden,  sheriff,  constable  or  other 
police  officer,  whenever  he  finds  a  net  which  he  thinks  is  used  in  violation 
of  any  law  of  the  state,  to  take  it  and  summarily  destroy  it.  In  the  case 
before  us  the  net  of  the  plaintiff  in  error  was  taken  by  the  constable  who 
arrested  him,  and  without  hearing  or  trial  was  burned  according  to  the 
provisions  of  this  act.  But  this  act  goes  further  and  provides  that  "no 
action  for  damages  shall  lie  or  be  maintained  against  any  person  for  or 
on  account  of  any  such  seizure  or  destruction." 

In  my  judgment  these  provisions  of  this  act  permit  and  require  the 
taking  and  destruction  of  private  property  without  due  process  of  law. 
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and  are  in  conflict  with  those  constitutional  guarantees  which  secure 
every  man  in  his  rights  of  liberty  and  property. 

To  take  the  property  of  a  person  used  in  a  lawful  occupation  and 
destroy  it,  without  trial  and  without  notice,  is  taking  property  without 
due  process  of  law.  Judge  Cooley  says,  on  pages  432  and  433  of  his 
work  on  Constitutional  Limitations :  "Perhaps  no  definition  is  more 
often  quoted  than  that  given  by  Mr.  Webster  in  the  Dartmouth  college 
case:  *By  the  law  of  the  land  is  most  clearly  intended  the  general  law,  a 
law  which  hears  before  it  condemns,  which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial.'  The  meaning  is  that  every  citizen 
shall  hold  his  life,  liberty,  property  and  immunities  under  the  protection 
of  the  general  rule  which  governs  society.  Everything  which  may  pass 
under  the  form  of  an  enactment  is  not,  therefore,  to  be  considered  the  law 
of  the  land.  The  definition  here  given  is  apt  and  suitable  as  applied  to 
judicial  proceedings,  which  can  not  be  valid  unless  they  'proceed  upon 
inquiry'  and  'render  judgment  only  after  trial.'  It  is  entirely  correct, 
also,  in  assuming  that  a  legislative  enactment  is  not  necessarily  the  law  of 
the  land." 

There  is  a  California  case  which  was  cited  by  counsel  for  plaintiff  in 
error  directly  in  point;  the  case  of  Isch  v.  Anderson,  57  Cal.,  251,  found 
in 40  Am.  Rep.,  115.  The  syllabus  is  as  follows:  "A  statute  providing 
for  the  forfeiture  and  seizure  and  destruction  or  sale,  by  peace  officers, 
without  judicial  hearing  and  judgment,  of  implements  used  in  illegal  fish- 
ing is  unconstitutional."  The  California  statute  provided  that — "All 
nets,  seines,  fishing  tackle,  boats  or  other  implements  used  in  catching  or 
taking  fish  in  violation  of  the  provisions  of  this  chapter  shall  be  forfeited, 
and  may  be  seized  by  the  peace  officer  of  the  county  or  his  assistants,  and 
may  be  by  him  destroyed  or  sold  at  public  auction  upon  notice  posted  in 
the  county  for  five  days."  The  Supreme  Court  of  California  say:  "But 
the  statute  under  consideration  contained  no  provisions  whatever  for  de- 
termining whether  the  property  was  liable  to  condemnation  for  the  for- 
feiture denounced  against  it  for  the  criminal  acts  of  those  who  have  it  in 
their  possession.  It  merely  authorized  a  peace  officer  to  seize  the  prop- 
erty without  warrant  or  process,  to  condemn  it  without  proof  or  the  ob- 
servance of  any  judicial  forms,  and  to  destroy  it  without  notice  of  any 
kind,  or  sell  it  upon  notice  posted  anywhere  in  the  county  for  five  days. 
Such  an  enactment  can  not  be  harmonized  with  those  constitutional  guar- 
antees which  are  supposed  to  secure  every  one  within  the  state  in  his 
rights  of  liberty  and  property.  *No  man,'  says  Mr.  Cooley  in  his  work 
on  Constitutional  Limitations,  *can  by  his  misconduct  forfeit  his  property 
unless  steps  are  taken  to  have  the  forfeiture  declared  in  due  judicial  pro- 
ceedings. Forfeitures  of  rights  or  property  can  not  be  adjudged  by  leg- 
islative act,  and  confiscations  without  a  judicial  hearing  and  judgment 
^er  due  notice,  would  be  void  as  not  due  process  of  law.' " 

These  provisions  of  this  statute  providing  for  the  destruction  of  nets 
^c  clearly  unconstitutional.      It  is  almost  impossible  to  conceive  of  a 
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jfTosser  violation  of  the  constitutional  guaranty  than  the  one  incorporated 
in  this  statute,  which  permits  any  person,  whoever  he  may  be,  to  seize 
any  net  fished  upon  the  lake  and  without  hearing  and  without  notice  to 
the  owner,  to  adjudge  the  use  of  the  net  tmlawful  and  carry  it  away  and 
destroy  it.  Besides  the  penalty  of  confiscation,  there  is  a  fine  provided  of 
not  less  than  twenty-five  dollars  nor  more  than  one  hundred  for  the  first 
oflfense,  which  is  increased  with  each  subsequent  offense,  to  "not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars."  But  this  statute  goes 
even  further,  and,  after  providing  that  the  property  of  a  citizen  may  be 
adjudged  by  any  irresponsible  person  to  be  used  in  violation  of  law  and 
taken  and  destroyed,  the  statute  undertakes  to  close  the  doors  of  the 
courts  against  the  citizen  and  provides  that  he  shall  have  no  remedy  nor 
any  action  at  law.  Why  such  a  provision  should  have  been  eng^fted 
upon  the  statute  is  perhaps  not  difficult  to  explain.  Of  course  if  the  stat- 
ute was  constitutional  and  valid,  the  statute  itself  would  be  a  perfect  de- 
fense that  any  one  might  interpose  against  an  action  for  the  confiscation 
or  destruction  of  nets,  but  for  some  reason  the  legislature  saw  fit  to  pro- 
vide that,  "no  action  for  damages  shall  lie  or  be  maintained  against  any 
person  for  or  on  account  of  any  such  seizure  or  destruction."  That  pro- 
vision of  the  statute  is  also  in  violation  of  the  constitution.  Section  7.  of 
the  bill  of  rights  of  the  constitution  of  the  state,  provides  as  follows: 
*'That  the  courts  shall  be  open,  and  every  person,  for  an  injury  done  him 
in  his  lands,  goods,  person  or  reputation,  shall  have  remedy  by  the  due 
course  of  law,  and  right  and  justice  administered  without  denial  or 
delay." 

There  are  some  remarks,  in  a  decision  by  the  Supreme  Court  of  the 
United  States,  in  Butchers'  Union  Slaughterhouse  and  Live  Stock  Land- 
Co.  V.  Crescent  Co.,  iii  U.  S.,  746,  which  I  wish  to  refer  to.  I  in- 
tended to  cite  this  case  in  discussing  the  license  provisions.  I  will  simply 
read  a  few  words  from  the  opinion  of  Justice  Field,  found  on  page  757 : 
*'The  common  business  and  callings  of  life,  the  ordinary  trades  and  pur- 
suits which  are  innocuous  in  themselves  and  have  been  followed  in  all 
communities  from  time  immemorial,  must,  therefore,  be  free  in  this  coun- 
try to  all  alike  upon  the  same  conditions.  The  right  to  pursue  them  with- 
out let  or  hindrance  except  that  which  is  applied  to  all  persons  of  the 
same  age,  sex,  and  condition  is  a  distingfuishing  privilege  of  citizens  of 
the  United  States,  and  an  essential  element  of  that  freedom  which  they 
claim  as  their  brithright." 

Justice  Bradley  also  delivered  an  opinion  in  this  case  and  I  will  read 
a  few  words  from  his  opinion,  found  on  page  762  of  this  volume,  as  fol- 
lows :  "The  right  to  follow  any  of  the  common  occupations  of  life  is  an  in- 
alienable right ;  it  was  formulated  as  such  under  the  phrase  'pursuit  of 
happiness'  in  the  Declaration  of  Independence,  which  commenced  with 
the  fundamental  proposition  that  'all  men  are  created  equal ;  that  they  are 
endowed  by  their  Creator  with  certain  inalienable  rights ;  that  among 
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these  are  life,  liberty  and  the  pursuit  of  happiness/  This  right  is  a  large 
ingredient  in  the  civil  liberty  of  the  citizen.  To  deny  it  to  all  but  a  few 
favored  individuals,  by  investing  the  latter  with  a  monopoly,  is  to  invade 
one  of  the  fundamental  privileges  of  the  citizen,  contrary  not  only  to  com- 
mon right,  but  as  I  think,  to  the  express  words  of  the  constitution." 

It  follows  then  that  in  the  judgment  of  this  court  these  provisions  of 
sec  6968-2,  Rev.  Stat.,  relating  to  the  imposition  of  license  fees  are  un- 
constitutional, and  the  provisions  in  regard  to  the  confiscation  and  de- 
struction of  nets  and  the  closing  of  the  courts  are  aliike  tmconstitutional 
and  void. 

The  judgment  of  the  probate  court  will,  therefore,  be  reversed,  at  the 
costs  of  the  defendant  in  error,  and  the  plaintiff  in  error  will  be  dis- 
charged. 

Geo.  A.  True,  for  plaintiff  in  error. 

William  Gordon,  proseaiting  attorney  for  defendant  in  error. 


CONSTITUTIONAL  LAW— FISH  LAWS. 

[Ottawa  Common  Pleas,  December,  1899.] 
*  John  T.  French  v.  Frank  B.  Shirlky,  rt  al. 

L  Sbizurb  and  Destruction  op  Nets— Act  Invai^id. 

The  provisions  of  sec.  6968-2,  Rev.  Stat,  as  amended,  93  O.  L.,  305,  authorizinr 
the  summary  seizure  and  destruction  of  unlicensed  fishing  nets  and 
denying  the  owner  thereof  any  action  for  damages,  are,  as  to  the 
seizure  as  well  as  the  destruction,  in  violation  of  art  1,  sec.  1,  Ohio  bill 
of  rights,  relating  to  the  right  of  acquiring,  possessing  and  protecting  prop- 
erty. Whether  they  do  not  also  violate  art.  5  of  the  amendments  to  the 
federal  constitution,  providing  that  no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law,  quaere, 

1  BxcBPTiONS  Arbitrarily  Pbrmittbd  Violate  Federal  Constitution. 
The  provisions  of  the  same  act,  sec.  6968-4,  Rev.  Stat.,  as  amended,  93  O.  L., 
307,  excepting  fishing  for  German  carp  from  the  prohibitions  of  the  act, 
upon  written  permission  of  the  state  fish  commission,  violate  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  and  are  invalid. 

3.  Whether  Pish  and  Game  Laws  as  to  Licenses  are  Valid. 

Whether  the  requirements  of  the  fish  and  game  laws  of  Ohio  as  to  licenses 
upon  nets  and  fishing  devices  are  unconstitutional,  quaere. 

4.  Act  Authorizing  Appointment  op  County  Wardens  Invaud. 

The  office  of  "county  warden"  created  by  sec.  409,  Rev.  Stat,  is  a  county  office 
and  cannot  be  filled  by  appointment  Article  10,  sec.  2,  constitution.  State 
ez  rel.  v.  Halliday,  61  Ohio  St,  000,  followed. 

6.  Does  not  Appect  Validity  op  Other  Sections. 

The  appointment  of  county  fish  and  game  wardens  is  not  the  only  purpose  o 
the  amendment  to  Ohio  fish  and  game  laws,  93  O.  L.,  307,  and  the  invalidity 
of  the  section  above  referred  to  does  not,  therefore,  affect  the  validity  of  other 
portions  of  the  law. 

*  For  decision  of  Hull,  J.,  holding  sec.  6968-2,  Rev.  Stat.,  relating  to  the  imposi- 
tion of  license  fees  and  in  regard  to  the  destructioh  of  nets  and  the  closing  of  the 
courts,  unconstitutional,  see  ante,  168. 
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6.  Prohibiting  usk  of  Fish  Nets—Not  Gbnbrai.. 

Section  696A-1,  Rev.  Stat,  prohibiting  the  use  of  fish  nets  and  devices  in  cer- 
tain waters  of  the  state,  is  not  of  a  general  nature,  within  the  meaning  of 
the  constitutional  inhibition,  and  so  invalid  because  inoperative  only  in  cer- 
tain parts  of  the  state. 

7.  Statute  not  Affected  by  Amount  Involved. 

The  validity  or  invalidity  of  the  statute  in  question  is  not  affected  by  the  value 
of  the  property  involved  in  a  seizure  or  destruction  thereunder. 

8.  Determination  of  Constitutionality— Practice. 

On  motion  to  dissolve  an  injunction  restraining  proceedings  under  a  statute 
claimed  to  be  invalid,  where  the  apprehended  and  probable  losses  to  the  plain- 
tiff are  hardly  susceptible  of  ascertainment  or  of  adequate  compensation  in 
damages,  the  court  has  power  and  jurisdiction  to  determine  the  authority  of 
defendants  to  do  the  threatened  acts,  although  such  determination  involves 
the  constitutionality  of  the  statute  upon  which  defendants  rely. 

WiLDMAN,  J. 

These  cases — French  v.  Shirley  et  al.,  and  Snyder  v.  .Shirley  et  al 
— ^are  instituted  by  the  plaintiffs  named  to  restrain  the  defendants 
from  interference  with  or  destruction  of  fishing  nets  and  devices  owned 
and  used  by  the  plaintiffs. 

Motions  have  been  filed  to  dissolve  temporary  injunctions  heretofore 
granted  by  the  probate  judge  of  Ottawa  county,  and  these  motions  are 
now  before  me.  They  are  alike,  and  the  questions  involved  in  both  cases 
raised  by  the  pleadings,  motions  and  affidavits  afe  so  nearly  identical  that 
they  may  be  determined  together. 

The  defendants  are,  by  the  plaintiffs,  alleged  to  be  acting  under  the 
provisions  of  certain  sections  of  the  fish  and  game  laws,  some  of  them  as 
fish  and  game  wardens  and  others  as  commissioners  of  fish  and  game  for 
the  state  of  Ohio. 

It  is  not  disputed  that  the  defendants  hold  the  official  positions 
named,  unless  the  statute  from  which  some  of  them  derive  their  appoint- 
ment is  invalid  under  a  recent  decision  of  the  Supreme  Court;  and  not 
withstanding  some  denials  in  the  answers,  it  is  sufficiently  apparent  from 
the  evidence  that  if  the  restraint  of  the  injunctions  should  be  removed,  it 
is  the  intention  of  the  defendants  to  proceed  as  apprehended  by  the  plain- 
tiffs. Indeed  it  was  substantially  asserted  in  argument  by  counsel  for 
defendants,  that  such  is  the  intention. 

It  is  contended,  in  behalf  of  the  defendants,  that  whether  or  not  they 
all  occupy  the  official  positions  mentioned  in  the  pleadings,  the  statutes 
make  the  nets  and  devices  of  the  plaintiffs  public  nuisances,  and  author- 
ize any  person  to  abate  and  destroy  them. 

In  behalf  of  the  plaintiffs,  it  is  said  that  the  statutes  referred  to,  so 
far  as  they  attempt  to  give  such  authority,  and  in  some  other  respects,  are 
unconstitutional  and  invalid. 

Preliminary  to  the  consideration  of  the  questions  submitted  to  me 
touching  the  validity  of  these  enactments,  I  may  say,  in  view  of  some  ar- 
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gument  by  counsel,  that  in  my  judgment  the  questions  raised  may  prop- 
erly be  considered  on  the  motions  presented. 

It  is  urged  that  the  court  should  not  determine  the  validity  of  a  law 
on  a  motion  to  dissolve  an  injunction  restraining  proceedings  under  it. 
In  some  cases  and  where  the  rights  of  parties  may  be  otherwise  protected, 
this  may  be  true ;  but  where,  as  here,  the  apprehended  and  probable  losses 
to  the  plaintiffs  are  hardly  susceptible  of  ascertainment  and  of  adequate 
compensation  in  damages,  my  judgment  is,  that  a  case  is  properly  pre- 
sented for  examination  of  the  powers  and  authority  of  the  defendants  to 
do  the  threatened  acts.  If  such  examination  involves  a  consideration  of 
the  validity  of  statutes  upon  which  defendants  rely,  to  sanction  their  con- 
duct, the  court  has  the  jurisdiction  requisite  to  that  end.  To  use  the 
words  of  3  Encyc.  of  Law,  678 :  "An  unconstitutional  act  is  not  a  law ;  it 
confers  no  rights,  it  imposes  no  duties,  it  affords  no  protection,  it  creates 
no  office ;  it  is  in  legal  contemplation,  as  inoperative  as  though  it  had 
never  been  passed.**  . 

The  sections  chiefly  assailed  as  unconstitutional  are  those,  or  some  of 
those,  grouped  under  the  general  title,  "An  act  for  the  farther  &nd  better 
protection  of  fish  and  game."    93  O.  L.,  303-307. 

I  do  not  understand  that  sees.  405,  et  seq..  Rev.  Stat.,  so  far  as  they 
provide  for  the  appointment  of  fish  and  game  commissioners  and  pre- 
scribe their  duties,  are  attacked.  As  to  county  wardens,  however,  for 
whose  appointment  provision  is  made  in  sec.  409,  the  Supreme  Court,  in 
the  recent  case  of  State  ex  rel.  v.  Halliday,  61  Ohio  St.,  000,  has  held  the 
section  invalid.  Counsel  have  questioned  the  correctness  of  this  decision ; 
but,  I  understand,  concede  that  it  should  govern  this  court  until  reversed. 
The  logical  result  that,  in  the  cases  before  me,  the  injunction  should  re- 
main against  such  of  the  defendants  as  were  acting  as  county  wardens,  to 
restrain  them  from  acting  as  such,  seems  to  be  also  conceded. 

The  appointment  of  county  wardens  was  one  of  the  means  contem- 
plated by  the  legislature  to  effect  its  purpose, — ^the  preservation  of  fi§h 
and  game, — but  not  the  only  means ;  and  the  validity  of  the  other  provi- 
sions to  effect  such  purpose  does  not  seem  to  me  in  any  wise  dependent 
upon  the  validity  of  this. 

Section  6968-1,  Rev.  Stat.,  which  prohibits  the  use  of  fish  nets  and 
tlevices  in  certain  waters  of  the  state,  is  not  expressly  attacked  by  the 
plaintiffs  in  their  petitions ;  nor  do  I  understand  that  counsel  in  argument 
asserts  the  invalidity  of  that  section  unless  on  the  ground  that  it  is  of  a 
,5:eneral  nature  and  should  have  a  uniform  operation  throughout  the  state. 

This  position,  if  it  is  urged,  is  hardly  tenable.  The  provision,  it  is 
true,  is  operative  in  only  specified  parts  of  the  state ;  but  it  is  not  of  a 
p^eneral  nature  within  the  meaning  of  the  constitutional  inhibition.  Rea- 
sons may  well  exist  for  prohibiting  fishing  with  nets  in  certain  waters, 
that  do  not  exist  as  to  others,  although  the  purpose  of  the  legislation  may 
be  the  preservation  of  fish  for  the  people  of  the  whole  state. 
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It  is  to  sec.  6968-2,  Rev.  Stat.,  that  the  principal  contention  of  the 
plaintiffs  applies,  especially  to  those  features  of  that  section  which  require 
licenses  from  the  fish  and  game  commissioners,  which  make  it  unlawful 
to  fish  without  such  licenses ;  and  which,  declaring  unlicensed  nets  and  fish- 
ing devices,  as  well  as  nets  and  devices  placed  in  prohibited  waters,  to  be 
public  nuisances,  authorizes  any  person,  and  makes  it  the  duty  of  the  var- 
ious officers  named  in  the  act,  to  remove  and  summarily  destroy  the  same. 

These  provisions,  it  is  said,  are  unjust  and  oppressive,  and  violate 
the  constitution  of  both  the  state  and  the  nation. 

It  was  said  in  oral  argtunent,  that  it  would  be  difficult  for  the  coiut 
to  determine  as  to  the  constitutionality  of  this  section  without  such  knowl- 
edge of  the  fishing  industry,  and  especially  of  the  comparative  values  of 
the  various  nets  and  devices  named,  as  would  make  apparent  the  inequity 
of  the  legislation ;  and,  indeed,  if  we  follow  the  reasoning  of  the  courts  in 
several  of  the  cases  cited,  it  would  seem  to  reduce  the  question  in  each 
case  to  one  of  fact  rather  than  of  law,  and  make  the  statute  valid  or  in- 
valid for  that  particular  case,  according  to  the  weight  of  the  evidence  as 
to  the  values  of  the  properties  affected. 

Thus,  in  Lawton  v.  Steele,  152  U.  S.,  133,  38  L.  R.  A.,  383,  a  major- 
ity of  the  Supreme  Court  base  their  decision  largely  upon  what  they 
deem  the  trifling  value  of  the  property  involved  in  the  litigation.  In 
closing,  they  cite  adjudications  in  other  states,  holding  invalid  similar 
statutes  for  the  confiscation  and  destruction  of  property,  and  say: — 
"Some  of  these  cases,  however,  may  be  explained  upon  the  ground  that 
the  property  seized  was  of  considerable  value,"  etc. 

The  conclusion  from  the  whole  reasoning  is  irresistible,  that  if,  in 
the  case  before  them,  the  Supreme  Court  of  the  United  States  had  found 
the  property  of  considerably  greater  value  than  was  in  fact  shown,  their 
view  as  to  the  constitutionality  of  the  law  might  have  undergone  a 
change. 

I  am  not  altogether  satisfied  with  this  reasoning.  A  poor  man's 
small  property  may  be  as  essential  to  his  well  being  and  happiness  as  a 
rich  man's  wealth.  And  to  say  that  even  duly  constituted  officers  may 
legally  seize  and  summarily  destroy  it,  while  the  same  law  that  authorizes 
such  destruction  may  be  held  invalid  at  the  suit  of  a  wealthy  litigant  who 
can  show  that  greater  property  interests  are  threatened,  is  a  dangerous 
precedent. 

It  seems  to  me  that  the  language  of  Chief  Justice  Fuller,  in  his 
dissenting  opinion,  in  which  Justices  Field  and  Brewer  concur,  is  more 
in  harmony  with  every  principle  of  equity  and  with  the  correct  and  time- 
honored  rules  of  determining  the  constitutionality  of  statutes. 

The  words  of  the  Chief  Justice  are  these :  "The  police  power  rests 
upon  necessity  and  the  right  of  self  protection,  but  private  property  can- 
not be  arbitrarily  invaded  under  the  mere  gfuise  of  police  regfulation,  nor 
forfeited  for  the  alleged  violation  of  laws  by  its  owner,  nor  destroyed 
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by  way  of  penalty  inflicted  upon  him,  without  opportunity  to  be  heard 
Nor  do  1  perceive  that  the  difficulty  which  may  attend  their  removal,  the 
liability  to  injury  in  the  process,  and  their  comparatively  small  value 
ordinarily  aflfect  the  principle  or  tend  to  show  their  summary  destruction 
to  be  reasonably  essential  to  the  suppression  of  the  illegal  use.  Indeed, 
I  think  that  that  argument  is  to  be  deprecated,  as  weakening  the  im- 
portance of  the  preservation,  without  impairment  in  ever  so  slight  a 
degree,  of  constitutional  guarantied."  , 

This  dissenting  view  is  as  well  supported,  I  think,  by  the  authorities 
which  I  have  examined  as  the  view  of  the  majority  of  the  court.  If  it  be 
said  that  the  decision  of  the  Supreme  Court  of  the  United  States  is  a  con- 
clusive adjudication  of  a  question  involving  the  federal  constitution,  it 
may  be  answered  that  the  statute  before  the  court  was  the  New  York 
statute,  which,  although  similar  to  our  own,  seems  to  lack  two  important 
features  found  in  ours,  the  provisions  as  to  license,  and  that  as  to  fishing 
for  German  carp  under  permission  of  the  fish  and  game  commission. 
Possibly  fishing  in  prohibited  waters  might  be  held  such  an  open  violation 
of  law  as  would  justify  the  statute  upheld  by  the  court,  when  mere  un- 
licensed fishing  might  not  be  deemed  to  warrant  the  seizure  and  de- 
struction of  the  net  or  device  used.  It  may  be  further  answered  that  not 
only  the  federal  constitution,  but  that  of  Ohio,  is  claimed  to  be  violated 
by  our  statute.  As  to  violation  of  the  state  constitution,  a  federal  adjudi- 
cation, while  entitled  to  the  most  respectful  consideration,  can  hardly  be 
deemed  conclusive. 

My  judgment  is,  that  this  provision  for  the  simimary  destruction 
of  private  property  by  any  person,  official  or  private,  responsible  or  irre- 
sponsible, and  the  added  provision  that  no  action  for  damages  shall  lie 
or  be  maintained  therefor,  violate  the  spirit  of  art,  i,  sec.  i,  of  the  Ohio 
KU  of  rights,  if  they  do  not  violate  art.  5,  of  the  amendments  to  the  cdn- 
stitution  of  the  United  States. 

I  have  not  overlooked  Normand  v.  Steam  Tug  Yarrow,  decided  by 
the  United  States  district  court,  northern  district  of  Ohio;  but,  as  in 
Lawton  v.  Steele,  supra,  the  court  seem  to  base  their  view  of  the  validity 
of  the  law  upon  the  testimony  of  witnesses  in  the  case  before  them. 
Finding,  by  a  preponderance  of  the  testimony,  that  the  nets  involved 
were  worth  not  over  one  dollar  and  fifty  cents  apiece,  they  follow  the 
reasoning  of  the  United  States  Supreme  Court  and  hold  the  law  con- 
stitutional. 

By  a  like  argument,  in  the  case  before  me,  I  should  hold  the  law  in- 
valid if  the  evidence  established  a  sufficiently  high  value  for  the  property 
threatened  with  destruction. 

The  analogy  suggested  by  the  federal  courts  and  some  others  be- 
tween the  destruction  of  nets  used  in  unlawful  fishing,  and  the  destruc- 
tion of  a  house  during  a  conflagration  to  save  other  property,  or  other 
acts  of  destruction  in  emergencies  of  peril,  does  not  seem  to  me  a  just 
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one.  There  is  no  such  emergency  justifying  the  summary  destruction 
of  fishing  nets,  and  it  is  hard  to  avoid  the  belief  that  the  destruction  was 
designed  as  a  penalty,  to  deter  fishermen  from  violating  the  law,  rither 
than  as  a  matter  of  necessity.  The  other  suggestion  by  the  courts  that 
the  removal  of  the  nets  might  of  itself  entail  injury  upon  them,  is  not  a 
forcible  one  for  a  mandatory  or  even  permissive  destruction  of  what  may 
be  left  of  them,  after  removal. 

I  am  informed  by  one  of  the  plaintiff's  attorneys,  in  his  brief,  that 
the  circuit  court  of  this  circuit  in  French  v.  Ward  and  Potter,  declared 
a  similar  fishing  statute  unconstitutional.*  But  no  report  of  the  case  has 
been  handed  to  me  and  I  am  not  advised  of  its  precise  character. 

So  much  as  to  one  branch  of  the  question  under  consideration,  the 
validity  of  an  act  authorizing  the  summary  destruction  of  nets  or  other 
fishing  devices  unlawfully  placed  or  maintained. 

The  temporary  injunction  in  the  case  at  bar,  however,  enjoined  not 
only  the  destruction  of  the  nets  and  devices,  but  their  removal  and  any 
interference  with  them ;  and  it  is  urged  by  the  defendants'  counsel  that  a 
modification  of  the  order  should  at  least  be  made,  permitting  all  the 
threatened  acts  of  the  defendants  short  of  destroying  the  property. 

At  first  blush,  it  would  seem  that  the  destruction  of  the  nets,  whether 
treated  as  a  penalty  upon  the  fishermen,  or  as  a  direct  and  necessary  pro- 
tection to  the  public,  is  only  one  of  the  means  attempted  to  be  adopted 
by  the  legislature  to  effect  the  general  purpose  of  the  act,  and  as  such, 
might  be  readily  dropped  from  the  statutes  without  impairing  its  general 
vitality. 

To  hold  the  act  unconstitutional  in  so  far  as  it  authorizes  such  de- 
struction of  property,  is  not  necessarily  to  hold  it  unconstitutional  in  any 
other  respect. 

In  this  connection,  however,  I  invite  attention  to  Lowry  v.  Rain- 
water, 70  Mo.,  152,  reported  also  in  35  Am.  Rep.,  420,  in  which  the 
court  of  Missouri  held  to  be  invalid  sections  of  a  statute  of  that  state 
authorizing  the  police  to  seize  gambling  tables  and  devices,  and  makings 
it  the  duty  of  the  president  of  the  police  to  cause  the  same  to  be  publicly 
destroyed,  without  notice  to  the  owner  or  judicial  investigation.  The 
whole  provision,  for  seizure  as  well  as  for  destruction,  was  held  uncon- 
stitutional, the  court  using  this  language :  "If  the  7th  section  fall,  the  5th 
cannot  stand,  for  it  authorizes  an  arbitrary  seizure  of  the  property,  with 
no  provision  made  for  its  disposition.  The  officer  before  whom  it  may 
be  taken  may  hold  it  against  the  owner  indefinitely.  He  cannot  by  suit, 
recover  it,  because,  assuming  the  constitutionality  of  the  section,  the 
seizure  of  the  property,  as  well  as  the  holding  by  the  officer,  would  be 
lawful.  We  are  of  the  opinion  that  the  5th  section,  standing  by  itself,  is 
in  conflict  with  the  constitution,  and  holding  that  the  7th  section  is  void, 
the  5th  does  not  stand  alone  and  is  also  void." 

*  Unreported.— [Editor. 
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In  our  Ohio  statute,  the  duty  is  enjoined  upon  the  officers  named, 
"to  seize  and  remove  and  forthwith  destroy"  the  nets  and  devices. 

As  to  the  authority  given  to  private  persons,  the  word  "seize"  is  not 
used,  the  provision  being  that  the  nets  or  devices  "may  be  abated  and 
summarily  destroyed"  by  such  persons;  but  the  claiise  barring  actions 
for  damages  is  general  as  to  all  persons,  official  or  private : 

"No  action  for  damages  shall  lie  or  be  maintained  against  any  person 
for  or  on  account  of  any  such  seizure  or  destruction." 

It  is  manifest  that  the  general  assembly  intended  no  preservation 
or  retention  of  the  property,  or  retHirn  to  its  owner,  by  the  person  attempt- 
ing to  follow  the  permission  or  mandate  of  tlie  statute.  The  property 
was  to  be  destroyed,  not  kept  and  not  returned ;  and  to  hold  the  provision 
as  to  the  destruction  invalid  and,  the  other  as  to  seizure  valid,  will  not 
protect  the  owner  of  the  property  from  permanent  deprivation  of  it  with- 
out process  of  law  and  without  redress. 

My  conclusion,  applying  the  reasoning  of  the  Missouri  case  to  our 
statute,  is,  that  both  these  provisions  are  unconstitutional  and  invalid. 
Had  the  statutes  provided  simply  for  a  removal  of  the  nets  and  devices 
and  their  return  to  the  owner,  or  some  method  by  which  the  owner  could 
legally  reclaim  them,  a  different  question  would  be  presented. 

The  result  reached,  if  correct,  would  seem  to  justify  the  injunctions 
which  have  been  granted,  restraining  the  defendants  from  the  acts  con- 
templated by  them,  and  would  make  proper  the  overruling  of  the  motion 
to  dissolve  such  injunctions. 

Other  questions  have  been  touched  upon  in  argument,  however,  to 
which  it  may  be  proper  to  make  some  reference. 

It  has  been  decided  by  Judge  Hull,  of  this  judicial  subdivision,  in 
Yensen  v.  State,  ante  188,  that  the  licensing  feature  of  the  act  is  un- 
constitutional. If  he  is  correct,  an  additional  reason  is  presented  why 
these  injunctions  should  stand  to  prevent  any  interference  with  the  nets 
upon  the  mere  ground  or  their  being  unlicensed.  In  arriving  at  his  con- 
chision,  he  also  has  had  recourse,  to  some  extent,  to  evidence  before  him 
as  to  the  values  of  the  various  kinds  of  nets  upon  which  the  license  taxes 
are  imposed,  as  well  as  other  matters  involved  in  the  operation  of  the  act. 
The  result  of  such  examination  convinced  him  that  the  statute  is  in- 
equitable in  its  operation,  and  is  likely  to  deprive  many  poor  fishermen 
of  their  livelihood  while  leaving  others  better  circumstanced  as  to  prop- 
erty to  fish  for  sport  or  profit  unmolested. 

I  will  not  attempt  to  review  the  numerous  authorities  cited  by 
counsel  touching  the  power  of  the  state  to  enact  laws  of  this  character. 
So  far  as  they  seemed  pertinent  and  were  accessible  to  me,  I  have  ex- 
^ined  them. 

There  seems  quite  a  current  of  authority,  that  statutes  and  ordinances 
imposing  taxes  for  licenses  will  not  be  upheld  where  the  manifest  result 
of  such  acts   is   to    prohibit    legitimate    and     innocent    employments. 
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The  pursuit  of  a  lawful  business  in  a  lawful  manner  is  a  part  of  the 
liberty  guaranteed  to  every  citizen  by  constitutional  law.  From  the 
numerous  enunciations  of  this  principle  cited  by  counsel,  I  quote  the 
lucid  statement  found  on  page  290  of  Tideman's  Police  Powers,  as 
follows : 

"In  order  to  prohibit  the  prosecution  of  a  trade  altogether,  the  injury 
to  the  public,  which  furnishes  the  justification  for  such  law,  must  proceed 
from  the  inherent  character  of  the  business.  But  if  the  business  is  not 
inherently  harmful,  the  prosecution  of  it  cannot  rightfully  be  prohibited 
to  one  who  will  conduct  the  business  in  a  proper  and  circiunspect  manner. 
Such  a  one  would  be  'deprived  of  his  liberty'  without  due  process  of  law."^ 

Our  own  Supreme  Court  has  defined  the  term,  "liberty"  in  the  same 
broad  spirit.  It  is  said  in  Palmer  and  Crawford  v.  Tingle,  55  Ohio  St., 
441,  that  the  word  "liberty,"  as  used  in  the  first  section  of  the  bill  of 
rights  does  not  mean  a  mere  freedom  from  physical  restraint  or  state  of 
slavery,  but  is  deemed  to  embrace  the  right  of  man  to  be  free  in  the  en- 
jo3mient  of  faculties  with  which  he  has  been  endowed  by  his  Creator,  sub- 
ject only  to  such  restraints  as  are  necessary  for  the  common  welfare. 

And  so  interpreting  the  expression,  and  laying  down  an  equally 
broad  principle  of  constitutional  construction,  the  court,  in  the  same  case,, 
on  page  440,  quotes  the  preamble  to  our  state  constitution  and  adds :  "It 
is  worthy  of  notice  that  the  constitution  is  established  to  secure  the  bless- 
ings of  freedom  and  to  promote  the  common  welfare.  As  the  constitution 
must  be  regarded  as  consistent  with  itself  throughout,  it  must  be  pre- 
sumed that  the  laws  to  be  passed  by  the  general  assembly  under  the 
powers  conferred  by  that  instrument,  are  to  be  such  as  shall  secure  the 
blessings  of  freedom  and  promote  our  common  welfare." 

But  while,  as  already  suggested,  ther^  is  a  current  of  authority  that 
statutes  imposing  taxes  for  licenses  should  not  be  upheld  where  so  in- 
equitably adjusted  as  manifestly  to  prohibit  legitimate  industries  to  some,, 
while  permitting  them  to  others,  that  large  discretion  which  should  ordi- 
narily be  reposed  in  the  lawmaking  branch  of  the  government,  to  deter- 
mine what  legislation  is  wise  and  just  and  what  is  not,  ought  not  to  be 
disturbed  without  the  clearest  reason. 

True,  as  held  by  our  Supreme  Court  in  Monroe  v.  Collins,  17  Ohio 
St.,  665,  and  in  Dagget  v.  Hudson,  43  Ohio  St.,  548,  an  act  of  the  legis- 
lature, to  be  valid,  must  be  reasonable  and  impartial,  and  if  clearly  not  so, 
will  not  be  sustained  by  the  court. 

The  Supreme  Court  of  the  United  States,  in  Yick  Wo.  v.  Hopkins, 
118  U.  S.,  356,  book  30,  L.  R.  A.,  225,  has  asserted  the  same  doctrine, 
Justice  Matthews,  in  his  opinion,  citing  and  approving  the  Ohio  case  of 
Monroe  v.  Collins,  supra.  And  the  principle,  as  applied  to  the  law 
making  power  of  a  municipal  corporation,  was  held  in  Sipe  v.  Murphy, 
49  Ohio  St.,  536. 
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To  what  extent  a  court  may  justly  go  beyond  the  face  of  the  enact- 
ment, and  the  general  knowledge  of  men  applicable  thereto,  and  take  the 
testimony  of  witnesses  to  determine  whether  or  not  a  law  will  be  reason- 
able and  impartial  in  its  operation,  is  not  made  altogether  clear  in  any 
adjudication  which  has  come  under  my  notice.  In  some  of  the  cases 
upon  which  I  have  already  commented,  such  evidence  was  considered, 
and  the  conclusions  of  the  courts  were  based  thereon ;  but  to  my  mind,  it 
would  seem,  ordinarily,  wise  to  assume  that  the  legislature,  before  pass- 
ing an  act,  investigated  the  facts  affecting  its  wisdom  or  unwisdom,  jus- 
tice or  injustice. 

It  is  claimed  that  in  the  statute  under  consideration,  injustice  is  done 
in  the  imposition  of  license  fees  or  license  taxes,  and  that  the  effect  of  the 
act  in  that  respect  is  to  drive  many  fishermen  out  of  the  industry.  It 
seems  to  be  granted  by  counsel  for  the  plaintiffs,  that  the  court,  without 
some  evidence,  or  more  specific  information  as  to  the  value  of  fishing  nets 
and  devices  and  the  fishing  industry,  than  an  inland  lawyer  can  be  sup- 
posed to  possess,  is  hardly  in  position  to  criticize  intelligently  the  practical 
aspects  of  a  statute  of  this  character.  In  the  affidavit  before  me,  there  is 
no  such  evidence.  No  witness  testifies  to  the  comparative  values  of 
pound  nets  or  fyke  nets,  trap  nets  or  gill  nets,  or  the  other  matters,  which, 
in  the  judgment  of  counsel,  make  the  statute  partial  and  unjust. 

In  Yensen  v.  State,  supra.  Judge  Hull  was  better  favored.  He  had 
i)efore  him  evidence  from  which  he  drew  the  inference  that  the  statute 
was  partial  and  unjust,  discriminating  in  its  operation  against  the  poorer 
fishermen  to  such  an  extent  as  to  be  prohibitory. 

%  If  there  is  any  class  of  cases  where  the  principle  of  stare  decisis 
should  be  especially  adhered  to,  it  would  seem  to  me  that  cases  involving 
the  constitutionality  of  statutes  are  such.  Courts  should  not  play  fast  and 
loose  with  the  enactments  of  legislatures ;  and  the  same  act  cannot  prop- 
erly be  held  constitutional  when  tested  in  one  lawsuit  and  unconstitutional 
when  attacked  in  another.  For  this  reason,  if  for  no  other,  I  should  be 
loath  to  assert  a  view  of  the  act  in  question  adverse  to  that  judicially  pro- 
nounced by  another  judge  of  this  court,  for  whose  legal  opinions  I  enter- 
tain the  highest  respect.  I  am,  however,  by  the  other  conclusion  at  which 
I  have  arrived,  relieved  of  the  necessity  of  determining  whether  or  not 
the  statute  is  unconstitutional  as  respects  licenses. 

It  is  contended  by  counsel  for  the  defendants  that  the  plaintiffs,  in  the 
two  cases  argued,  are  not  in  position  to  appeal  to  equity  in  their  behalf, 
because  they  are  confessedly  breaking  the  law.  It  is  said  that  they  are 
fishing  in  prohibited  waters,  as  well  as  fishing  without  license.  And  it  is 
urged,  to  use  the  language  of  one  of  the  briefs  before  me,  that  even  if  the 
law  were  unconstitutional  in  exacting  a  license,  it  would  still  be  constitu- 
tional in  prohibiting  fishing  west  of  Eagle  Island  without  receiving  per- 
mission. 
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This  argument  brings  me  to  the  consideration  of  another  feature  of 
th^  statute,  which  has  not  been  discussed  in  any  of  the  judicial  opinions 
submitted  to  me ;  but  which  seems  to  me  of  much  importance,  in  any  ex- 
amination of  the  act  to  ascertain  its  validity  or  invalidity. 

One  of  the  plaintiffs  here  claims  to  be  fishing  for  German  carp  only,^ 
and  both  assert  that  they  have  applied  to  the  game  and  fish  commission 
for  permission  to  fish  for  carp  and  have  been  refused.  This  is  not  dis- 
puted, but  the  defendants*  counsel  assert  that  the  evidence  discloses  that 
such  fishing  is  west  of  the  east  end  of  Eagle  Island  in  Sandusky  bay, 
waters  prohibited  to  all  fishermen  except  such  as  are  permitted  by  the 
commission  to  fish  for  carp,  and  that  the  giving  or  withholding  per- 
mission is  altogether  discretionary  with  the  commission. 

The  pertinent  language  of  the  statute  is  found  in  the  fourth  para- 
graph of  sec.  6968-4,  Rev.  Stat.,  93  O.  L.,  307,  and  is  as  follows:  "And 
nothing  in  this  act  shall  apply  to  *  ♦  ♦  the  catching  or  taking  of 
German  carp  in  any  of  the  bays,  marshes,  estuaries  or  inlets  bordering 
upon,  flowing  into,  or  in  any  way  connected  with  Lake  Erie,  which  may 
be  caught  or  taken  at  any  time,  or  in  any  manner,  provided  written  per- 
mission be  first  given  the  catching  or  taking  thereof,  by  the  state  fish 
and  game  commission." 

On  the  strength  of  this  language,  and  the  clear  intent  of  the  legisla- 
ture to  give  to  the  commission  absolute  discretion  in  the  granting  or  re- 
fusing permission  to  fish  for  carp,  counsel  for  defendants  urge  that  to 
enjoin  the  defendants  in  these  cases  is  to  interfere  with  the  exercise  of 
that  discretion. 

The  rule  is  well  settled,  as  argued  by  counsel  and  supported  by 
numerous  citations  in  their  briefs,  that  "courts  cannot  interpose  by  in- 
junction or  mandamus  to  limit  or  direct  discretion  and  action  of  depart- 
mental officers  in  respect  of  pending  matters,  within  their  jurisdiction 
and  control.'* 

This  general  rule  may  be  granted,  and  it  may  also  be  said  that  the 
sustaining  of  the  injunctions  here,  while  not  directly  interfering  with  the 
discretion  of  the  commission  to  grant  or  refuse  permits,  will  indirectly 
interfere  with  it  by  not  recognizing  as  of  any  validity  the  exercise  of  such 
discretion  in  a  refusal  to  give  to  the  plaintiffs  the  permission  asked  by 
them. 

I  have  said  that  the  discretion  given  to  the  commission  to  permit 
fishing  for  carp  is  an  absolute  one.  I  may  add  that  it  is  an  altogether  ar- 
bitrary one.  As  to  licensing  the  use  of  nets  and  devices  upon  payment  of 
the  prescribe(J  tax  or  fee,  there  is  no  discretion  whatever ;  the  commission 
must  issue  the  licenses ;  but,  in  the  matter  of  carp  fishing,  the  commission 
may,  under  the  terms  of  the  statute,  grant  a  monopoly  of  the  industry  to 
whomsoever  they  will,  and  withhold  the  privileges  from  all  others.  Or 
they  may  grant  permission  to  the  public  in  general  while  refusing  it  to 
some  individual  who  may  chance  to  incur  their  ill-will. 
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There  is  no  evidence  before  me  as  to  the  ground  of  the  discrimina- 
tion which  it  is  said  was  made  in  these  cases ;  nor  do  I  deem  it  necessary 
to  inquire  concerning  it.  I  do  not  doubt,  that  in  refusing  permits  to  the 
plaintiffs  the  commissioners  acted  in  good  faith  and  in  the  full  belief  that 
they  were  authorized  by  law  to  give  or  refuse. 

But,  it  is  a  fair  inquiry,  whether  the  statute  itself  should  be  upheld  in 
the  granting  of  such  a  power  of  arbitrary  discrimination.  To  my  mind 
this  has  been  one  of  the  most  serious  questions  confronting  the  defend- 
ants. 

Judge  Cooley,  in  his  Constitutional  Limitations,  pp.  390-391,  asserts 
that  statute  would  not  be  constitutiontl  which  should  proscribe  a  class 
or  a  party  for  opinion's  sake,  or  which  should  select  particular  individuals 
from  a  class  or  locality,  and  subject  them  to  peculiar  rules,  or  impose 
upon  them  special  obligations  or  burdens  from  which  others  in  the  same 
locality  or  class  are  exempt." 

In  another  paragraph,  p.  390,  he  adds :  "The  legislature  may  suspend 
the  operation  of  the  general  laws  of  the  state ;  but  when  it  does  so,  the 
suspension  must  be  general,  and  cannot  be  made  for  individual  cases  or 
for  particular  localities.'* 

A  rule  so  just  and  reasonable  needs  little  citation  of  authorities,  but 
reference  may  be  made  to  Holden  v.  James,  1 1  Mass.,  396 ;  Davidson  v. 
Johonnot,  7  Met.,  393;  Bull  v.  CJpnroe,  13  Wis.,  238;  Teft  v.  Teft,  3 
Mich.,  371 ;  Simonds  v.  Simonds,  103  Mass.,  572,  and  Alter's  Appeal,  67 
Penn.  St.,  341. 

A  legislature  may  not  do  indirectly  what  it  is  prohibited  from  doing 
directly,  and  in  the  Massachusetts  case  of  Simonds  v.  Simonds,  supra, 
also  reported  in  4  Am.  Reports,  p.  576,  it  was  held  that  an  enactment  at- 
tempting to  authorize  a  court  to  grant  "a  special  indulgence  by  way  of 
exemption  from  the  general  law,"  was  held  to  be  unconstitutional  and 
void 

Considering  further,  the  question  of  legislative  power  to  discrimi- 
nate among  citizens  of  the  state,  in  the  granting  or  withholding  of 
privileges,  I  quote  Cooley's  Const.  Limitations,  p.  393: 

"If  the  legislature  should  undertake  to  provide  that  persons  follow- 
ing some  specified  lawful  trade,  or  employment,  should  not  have  capacity 
to  make  contracts,  or  to  receive  conveyances,  or  to  build  such  houses  as 
others  were  allowed  to  erect,  or  in  any  other  way  to  make  such  use  of 
their  property  as  was  permissible  to  others,  it  can  scarcely  be  doubted 
that  the  act  would  transcend  the  due  bounds  of  legislative  power,  even 
though  no  express  constitutional  provision  could  be  pointed  out  with 
which  it  would  come  in  conflict.  To  forbid  to  an  individual,  or  a  class, 
the  right  to  the  acquisition  or  enjo)anent  of  property,  in  such  manner 
as  should  be  permitted  to  the  community  at  large,  would  be  to  deprive 
them  of  liberty  in  particulars  of  primary  importance  to  their  pursuit  of 
fc^piness." 
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In  view  of  the  undoubted  right  of  every  person  to  the  equal  pro- 
tection of  the  laws  and  the  manifest  danger  of  conferring  upon  any 
official  body  or  officer  unlimited  and  arbitrary  power  of  giving  or  with- 
holding privileges,  without  any  inquiry  as  to  the  right  or  fitness  of  the 
applicant  to  receive  it;  and  in  view  of  some  of  the  constitutional  pro- 
visions and  definitions  which  I  have  already  quoted,  I  should  have  little 
hesitancy  in  holding  the  statute  under  consideration  unconstitutional,  as 
an  infraction  of  the  Ohio  bill  of  rights,  if  not  of  another  constitutional 
provision,  were  it  not  for  one  or  two  adjudications  of  our  Supreme  Court, 
tending  in  an  opposite  direction.  i 

There  is  a  Httle  difficulty  in  distinguishing  State  ex.  rel.  v.  Moore, 
42  Ohio  St.,  103,  from  the  cases  at  bar.  In  that  case,  the  statute  con- 
ferring certain  discretionary  powers  upon  the  state  superintendent  of  in- 
surance, in  the  matter  of  permitting  foreign  insurance  companies  to  do 
business  in  the.  state,  was  construed,  but  its  constitutionality  was  not 
questioned.  Nor,  under  the  plain  spirit  of  the  insurance  statutes  and  the 
view  expressed  by  the  court,  that  the  discretion  conferred  was  not  an 
arbitrary  one,  could  the:  act  have  been  successfully  assailed  as  uncon- 
stitutional. 

But  Fox  V.  Fox,  24  Ohio  St.,  335,  and  Ratcliff  v.  Teters,  27  Ohio 
St.,  66,  are  of  a  different  character.  The  first  cited  holds  that  the  act 
authorizing  township  trustees  to  give  special  permits  for  animals  to  run 
at  large  in  counties  where  no  general  permission  has  been  given,  does  not 
conflict  with  sec.  18,  art.  I,  or  sec.  26,  art.  7  of  the  constitution,  and  this 
in  a  case  involving  the  validity  of  a  permit  given  by  two  trustees  to  a 
niunber  of  persons,  including  one  of  themselves,  the  third  trustee  not 
acting.  One  of  the  judges  dissents  from  the  conclusion,  as  to  the  validity 
of  the  permission,  but  says  nothing  as  to  the  constitutional  question  in- 
volved. 

The  other  case  cited,  RatcHflF  v.  Teters,  supra,  merely  follows  that  of 
Fox  V.  Fox,  supra,  without  discussing  the  constitutional  question. 

An  examination  of  the  statute  so  upheld,  sec.  4202,  Rev.  Stat.,  dis- 
closes that  it  confers  upon  township  trustees  as  arbitrary  a  discretion,  in 
the  giving  or  withholding  permission,  as  does  the  statute  under  consider- 
{ition  in  this  case  upon  the  fish  and  game  commissioners.  It  is  not  quite 
so  far  reaching  in  its  results ;  it  does  not  necessarily  interfere  with  a  man's 
business ;  it  does  not  destroy  his  livelihood ;  but  there  is  sufficient  analogy 
between  the  t\v'o  statutes  to  induce  some  hesitancy  in  holding  the  fish  and 
game  law  invalid  if  the  other  is  not,  as  the  court  of  last  resort  in  the  state 
has  held.  It  may  be  noted,  in  passing,  however,  that  the  two  sections  of  the 
constitution  which  were  held  not  to  be  violated  are  not  the  only  pro- 
visions whose  spirit,  if  not  whose  letter,  might  seem  opposed  to  such 
legislation.  The  preamble  and  the  first  and  second  sections  of  the  bill 
of  rights  were  not  discussed  in  the  consideration  given  to  the  case. 
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But,  in  the  comparatively  recent  case  of  State  v.  Gardiner,  58 
Ohio  St.,  599,  610,  the  Supreme  Court  used  this  language: 

"Our  biU  of  rights  prohibits  the  granting  of  privileges  to  one  which 
are  denied  to  others  of  the  same  class,  and  the  imposition  of  restrictions 
or  burdens  upon  certain  citizens  from  which  others  of  the  same  class 
are  exempt,  and  section  26  of  article  2  of  the  constitution  requires  that 
all  laws  of  a  general  nature  shall  have  a  uniform  operation  throughout 
the  state.  A  statute,  therefore,  which  imposes  special  restrictions  or 
burdens,  or  grants  special  privileges  to  persons  engaged  in  the  same 
business  under  the  same  circumstances,  cannot  be  sustained,  because  it 
is  in  contravention  of  the  equal  right  which  all  are  entitled  to  in  the  en- 
forcement of  laws  and  in  the  enjo)rment  of  liberty,  and  in  the  enjoyment 
of  an  equal  right  in  the  acquisition  and  possession  of  property,  and  so  is 
not  of  uniform  operation." 

I  do  not  care  to  pursue  further  the  inquiry  whether  the  Ohio  con- 
stitution will  permit  such  an  arbitrary  discretion  as  is  attempted  to  be 
given  the  fish  and  game  commissioners,  in  vfew  of  another  question 
naturally  arising,  and  which  may  dispose  of  the  matter,  viz.,  does  this 
provision  violate  the  federal  constitution? 

The  fourteenth  amendment  to  that  constitution  contains  this  pro- 
vison:  "No  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or  property,  without  due  process 
of  law;  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

The  case  of  Vick  Wo  v.  Hopkins,  118  V.  S.,  336,  already  cited,  in- 
volved an  application  of  this  amendment.  Certain  ordinances  had  been 
passed  by  the  city  and  county  of  San  Francisco  prohibiting  the  establish- 
ment of  laundries  in  said  city  and  county,  "without  the  consent  of  the 
board  of  supervisors,  except  the  same  be  located  in  a  building  con- 
structed either  of  brick  or  stone."  The  Supreme  Court  held  that  this 
provision  in  the  ordinance  "does  not  prescribe  a  rule  and  condition  for 
the  regulation  of  the  use  of  laundry  property,  to  which  all  similarly 
situated  may  conform ;  but  it  confers  a  naked  arbitrary  power  upon  the 
board  to  give  or  withhold  consent,  and  makes  all  engaged  in  the  business 
the  tenants  at  will  as  *to  their  means  of  living,  under  the  board  of  super- 
visors." 

Justice  Matthews  in  an  extended  opinion  says  of  the  ordinances: 
'They  seem  intended  to  confer,  and  actually  do  confer,  not  a  discretion 
to  be  exercised  upon  a  consideration  of  the  circumstances  of  each  case, 
but  a  naked  and  arbitrary  power  to  give  or  withhold  consent,  not  only 
as  to  places,  but  as  to  persons.  So  that,  if  an  applicant  for  consent,  being 
m  every  way  a  competent  and  qualified  person  and  having  ccmiplied  with 
every  reasonable  condition  demanded  by  any  public  interest,  should,  fail- 
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ing  to  obtain  the  requisite  consent  of  the  supervisors  to  the  prosecution  of 
his  business,  apply  for  redress  by  the  judicial  process  of  mandamus  to 
require  the  supervisers  to  consider  and  act  upcMi  his  case,  it  would  be  a 
sufficient  answer  for  them  to  say  that  the  law  had  conferred  upon  them 
authority  to  withhold  their  assent,  without  reason  and  without  responsi- 
bility. The  power  given  to  them  is  not  confided  to  their  discretion  in  the 
legal  sense  of  that  term,  but  is  granted  to  their  mere  will.  It  is  purely 
arbitrary,  and  acknowledges  neither  guidance  nor  restraint." 

Judge  Matthews  further  calls  attention  to  the  fact  that  the  San 
Francisco  ordinances  differ  **from  the  not  unusual  case  where  discretion 
is  lodged  by  law  in  public  officers  or  bodies  to  grant  or  withhold  licenses 
to  keep  taverns  or  places  for  the  sale  of  spirituous  liquors,  and  the  like, 
when  one  of  the  conditions  is  that  the  applicant  shall  be  a  fit  person  for 
the  exercise  of  the  privilege,  because,  in  such  cases,  the  fact  of  fitness 
is  submitted  to  the  judgment  of  the  officer,  and  calls  for  the  exercise  of  a 
discretion  of  a  judicial  nature." 

Continuing,  the  learned  judge  uses  this  vigorous  language:  "When 
we  consider  the  nature  and  the  theory  of  our  institutions  of  government, 
the  principles  upon  which  they  are  supposed  to  rest,  and  review  the 
history  of  their  development,  we  are  constrained  to  conclude  that  they 
do  not  mean  to  leave  room  for  the  play  and  action  of  purely  personal  and 
arbitrary  power.  *  *  *  For  the  very  idea  that  one  man  may  be  com- 
pelled to  hold  his  life  or  the  means  of  living,  or  any  material  right 
essential  to  the  enjo)rment  of  life,  at  the  mere  will  of  another,  seems  to  be 
intolerable  in  any  country  where  freedom  prevails,  as  being  the  essence 
of  slavery  itself." 

As  a  result  of  the  reasoning  a  part  of  which  I  have  quoted,  the 
Supreme  Court  held  that  the  ordinances  in  question  were  in  violation  of 
the  fourteenth  amendment  to  the  constitution  of  the  United  States,  and 
so  void. 

I  have  been  able  to  discover  no  substantial  distinction  between  the 
arbitrary  power  given  by  the  California  ordinances,  and  that  conferred 
by  our  Ohio  statutes.  The  right  to  pursue  the  avocation  of  a  fisherman 
is  not  dependent  upon  moral  character  or  financial  responsibility,  so  as 
to  render  necessary  the  exercise  of  a  discretion  by  any  officer  or  official 
body,  in  determining  whether  an  applicant  for  pemlission  to  fish  is  fit  or 
unfit.  It  is  not  even  like  the  work  of  a  laundryman,  a  service  for  others 
who  may  be  injured  by  his  lack  of  skill.  If  he  is  unskilled,  or  indolent, 
or  unthrifty,  he  alone  suffers,  not  the  public.  If  it  is  unconstitutional 
arbitrarily  to  withhold  the  right  to  pursue  the  business  of  a  laundryman 
from  some  and  permit  it  to  others,  assuredly  it  is  unconstitutional  to 
make  like  arbitrary  discriminations  among  fishermen. 

A  foot  note  on  page  678,  vol.  3,  Encyc.  of  Law,  asserts  the  reason- 
able rule  that  "the  decisions  of  the  Supreme  Court  of  the  United  States 
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upwi  the  construction  of  the  federal  constitution  or  th^  laws  of  the  UnioD 
are  conclusive  and  binding  upon  all  state  tribunals." 

Following  this  rule,  and  holding  the  views  which  I  have  expressed 
as  to  some  other  features  of  our  statutes,  I  am  constrained  to  overrule  the 
motions  to  dissolve  or  modify  the  injunctions  in  the  cases  before  me.  I 
make  this  ruling,  although  fully  recognizing  the  beneficent  intent  of  the 
act  and  the  undoubted  right  of  the  general  assembly  to  legislate  for  the 
preservation  of  the  food  fish  of  our  lakes  and  rivers. 

It  is  possible  that  no  adequate  measures  for  such  preservation  can  be 
devised  and  put  in  operation  without  destroying  constitutional  rights. 
But  the  protection  of  the  liberties  of  even  the  poorest  fisherman  is  of 
more  vital  importance  to  our  people  than  the  protection  of  this  one  source 
of  food  supply. 


COUNTY  TREASURER— DEPUTIES. 

[Superior  Court  of  Cincinnati,  Special  Term,  December,  1898.]  ^ 

*Jghn  S.  Brady  V.  Tildbn  R.  French,  Treas. 
L  County  Treasurer,  under  Sec  2868,  Rev.  Stat.,  may  Appoint  as  many 

COIXBCTORS  AS  HE  DESIRES. 
Under  sec  2868,  Rev.  Stat,  permitting  the  county  commissioners  to  authorize 
the  county  treasurer  to  employ  collectors  of  delinquent  taxes  upon  personal 
firoperty,  the  treasurer  may  appoint  as  man^r  collectors  as  he  sees  fit  A  peti- 
tion, therefore,  seeking  to  prevent  the  appointment  of  more  than  one  collec- 
tor does  state  a  cause  of  ofaction. 

1  Employment  of  a  Coixector  is  by  the  Treasurer,  not  by  Commissioners 
The  emplo3rment  of  a  collector  is  an  employment  b^  the  treasurer  (and  officially 
not  individually)  and  not  b]^  the  county  commissioners.    The  legal  character 
of  the  person  so  employed  is  that  of  deprnty  treasurer,  for  whose  acts,  includ- 
ing embezzlement,  the  county  treasurer  is  liable,  and  may  require  a  bond. 

t  Appointments  Expire  with  the  Power  which  gave  Them  Life. 

Under  sec  9,  Rev.  Stat,  a  deputy  or  clerk  appointed  in  pursuance  of  law,  holds 
the  office  "  during  the  pleasure  of  the  officer  appointinj^  him,"  but  an  officer 
can  have  no  legal  or  official  **  pleasure  "  after  tne  expiration  of  his  term  of 
office.  His  appointments  expire,  necessarily,  with  the  power  which  gave  then* 
life. 

4  Contract  Seeking  to  Bind  Successor  in  Office  is  Void. 

A  contract  by  a  county  treasurer,  in  the  employment  of  a  collector,  which  seek» 
to  bind  his  successor  in  office,  is,  under  sec.  9,  Rev.  Stat.,  as  above  construed^ 
null  and  void. 

&.  Hardships  for  which  the  Law  Affords  no  Remedy. 

In  entering  into  such  contract,  a  collector  necessarily  assumes  the  possibility^ 
of  the  treasurer's  death  ;  and  the  hardships  which  may  follow  such  an  abrupt 
termination  of  the  employment  are  hardships  which  should  have  been  fore- 
seen, and  provided  against,  and  for  which  the  law  affords  no  remedy. 

- 

*  For  another  decision  in  this  case,  as  to  termination  of  compensation,  and 
attempt  to  make  soldier  qualification  requisite  in  appointee,  see,  posi  202. 
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Smith,  J. 

The  questions  in  this  case  arise  by  a  demurrer  to  the  petition;  and 
the  material  facts,  as  they  appear  from  the  petition,  are  as  follows: 

In  November,  1897,  John  C.  Roth  was  elected  treasurer  of  Hamilton 
county,  and  entered  upon  the  discharge  of  the  duties  of  his  office  in 
September,  1898.  In  October,  1898,  by  virtue  of  a  resolution  of  the 
commissioners  of  Hamilton  county,  the  said  John  C.  Roth,  treasurer, 
entered  into  a  contract  with  John  J.  Brady,  the  plaintiff,  by  which  the 
said  Brady  was  employed  as  a  collector  of  delinquent  taxes  for  personal 
property  in  Hamilton  county.  A  copy  of  the  contract  is  not  set  out  in 
the  petition  nor  annexed  to  it,  but  its  terms  are  alleged  to  be  that  it  was 
to  continue  for  a  period  of  two  years  from  its  date,  and  that  the  plaintiff 
"•^should  receive,  as  compensation,  an  amount  not  exceeding  twenty-five 
per  cent,  of  the  amount  collected  by  him  on  such  delinquent  personal 
taxes  in  said  county;  that  in  no  event  was  he  to  receive  more  than  five 
thousand  dollars  per  year,  during  said  employment;  and  that  out  of  the 
moneys  that  were  to  be  paid  to  him,  up  to  and  not  exceeding  said  sum 
of  five  thousand  dollars,  the  said  plaintiff  was  to  pay  all  of  the  expenses 
incurred  by  him,  incidental  to  the  collection  of  such  taxes,  including  all 
counsel  fees." 

It  further  appears  that  immediately  after  the  making  of  the  contract, 
the  plaintiff  entered  upon  the  discharge  of  the  duties  of  his  position,  and 
that  up  to  the  time  of  the  acts  of  the  defendant  complained  of  continued  in 
the  discharge  of  the  same. 

On  November  12,  1898,  John  C.  Roth  died;  and  on  November  25 
the  personal  representative  of  John  C.  Roth  turned  ovei;  the  office  of 
county  treasurer,  including  all  duplicates  in  the  same,  to  Tilden  R. 
French,  who  had  been  duly  appointed  by  the  commissioners  of  the 
county  as  the  successor  of  John  C.   Roth. 

It  is  further  alleged  that  the  plaintiff  employed  clerks  and  sent  out 
notices  to  all  persons  appearing  delinquent  for  unpaid  taxes  upon 
personal  property,  requesting  them  to  call  upon  him  at  his  office,  which 
had  been  provided  for  him  by  the  county  treasurer,  in  the  office  of  said 
treasurer,  and  make  payment  of  said  taxes;  and  that  in  pursuance  of  such 
notices  a  large  number  of  such  persons  have  paid  to  plaintiff  the  amount 
of  personal  taxes  for  which  they  were  delinquent,  and  others  are  daily 
coming  to  the  county  treasurer's  office  desiring  to  pay  to  plaintiff  the 
taxes  due  from  them. 

The  petition  then  concludes  with  the  following  complaint  and 
prayer: 

**That  the  said  Tilden  R.  French,  as  treasurer  of  Hamilton  County, 
Ohio,  now  refuses  to  permit  this  plaintiff  to  perform  the  duties  under 
the  contract  of  employment  heretofore  mentioned,  and  for  which  he  has 
a  contract,  as  above  stated,  and  refuses  to  turn  over  to  him  the  dupli- 
cates for  the  delinquent  personal  taxes  above  referred  to  and  refuses  to 
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permit  him  to  preform  any  duties  or  collect  any  money  or  taxes  due 
to  him,  as  such  delinquent  tax  collector,  upon  said  duplicates^ 
for  delinquent  personal  taxes  of  Haoiilton  county,  Ohio  ;  that  by 
this  refusal  the  plaintiff  will  suffer  an  irreparable  injury,  if  the  said 
defendant,  Tilden  R.  French,  as  treasurer  of  Hamilton  county^ 
Ohio,  is  permitted  to  refuse  to  turn  over  said  duplicates  and  to 
refuse  to  permit  him  to  carry  out  his  contract;  that  the  said 
Tildea  R.  French  threatens  to,  and  will  unless  he  is  enjoinedy 
appoint  and  employed  some  other  person  to  collect  such  taxes  andi 
to  perform  the  duties  in  regard  to  the  same  that  the  plaintiff  has 
attempted  to  perform  and  is  entitled  to  perform. 

'^Wherefore  the  plaintiff  prays  that  upon  the  final  hearing  of  this 
action  the  said  Tilden  R.  French,  as  treasurer  of  Hamilton  county,  may 
be  enjoined  until  the  termination  of  said  contract  from  any  way 
interfering  with  the  plaintiff  m  the  performance  of  his  duties  under  said 
contract,  or  to  employ  any  one  else  to  do  the  same,  and  may  be  directed 
to  tbrn  over  to  him  the  duplicates  for  the  delinquent  personal  taxes  of 
said  Hamilton  county,  and  for  all  other  and  further  relief  that  he  may- 
be entitled  to  in  the  premises." 

Ihe  appointment  of  the  plaintiff  was  made  6y  authority  of  sec. 
2858,  Rev.  Stat.,  which  reads  as  follows: 

**The  county  commissioners  shall,  at  their  September  session,  annually 
cause  the  list  of  persons  delinquent  in  the  payment  on  personal  property 
to  be  publicly  read ;  and  they  may  at  anytime,  if  they  deem  the  same 
necessary,  authorize  the  treasurer  to  employ  collectors  to  collect  the 
same,  or  any  part  thereof,  prescribing  the  compensation  of  such 
collectors,  which  shall  be  paid  out  of  the  county  treasury.  And  all 
snch  allowances  shall  be  apportioned  ratably  by  the  county  auditor  among 
all  the  funds  entitled  to  share  in  the  distribution  of  such  taxes." 

It  will  be  observed  that  the  authority  with. which  the  commissioners 
may  invest  the  treasurer  is  the  authority  to  employ  collectors;  and  as 
it  is  not  alleged  in  the  petition  that  the  commissioners  (conceding  for 
the  sake  of  argument  that  they  have  such  power)  have  limited  the 
treasurer  to  the  appointment  of  a  single  collector:  and  as  it  is  not 
alleged  that  the  contract  of  plaintiff  with  John  C.  Roth,  treasurer,  seeks 
to  give  the  plaintiff  an  exclusive  right  to  act  as  collector,  it  necessarily 
follows  that  Mr.  Roth  would  have  had  the  right  to  employ  as  many 
collectors  as  he  saw  fit  to  employ,  and  that  his  successor,  Mr.  French, 
has  the  same  right;  and,  therefore,  the  petition,  so  far  as  it  seeks  to  prevent 
the  appointment  or  the  acting  of  any  additional  collector,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Whether,  in  case  Mr.  French  had  no  authority  to  contract  for  the 
appointment  of  an  additional  collector,  the  writ  of  injunction  would  go  out 
against  him  to  prevent  his  making  such  appointment,  or  whether  the  proper 
proceding  would  be  to  enjoin  the  treasurer  and  the  appointee  from  acting- 
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cinder  such  contract  after  the  appointment  was  made,  is  a  question  not 
raised  in  this  case,  and  I  therefore  express  no  opinion  upon  it. 

It  having  been  determined,  then,  that  Mr.  French  has  the  right  to 
appoint  an  additional  collector  or  collectors,  the  remaining  question  in 
the  case  is  whether  he  has  the  right  to  revoke  the  appointment  of  Mr. 
Brady. 

The  contention  of  the  counsel  for  Mr.  Brady  is  that  the  contract 
made  by  him  with  John  C.  Roth  was  made  with  the  latter  in  his  char- 
acter as  treasurier  and  that  it  binds  the  office  of  treasurer  for  a  period  of 
two  years  from  October,  1898;  and  that  a  mere  change  in  the  person 
filling  the  dffice  of  treasurer  can,  in  no  way,  be  made  to  operate  so  as  to 
effect  the  validity  of  the  contract  as  an  existing  contract. 

The  contract  was  undoubtedly  made  with  Mr.  Roth,  as  county 
treasurer  and  not  with  him  individually.  But  this  contention  does  not 
necessarily  involve  an  admission  that  the  contracts  is  binding  upon  the 
successor  of  Mr.  Roth.  For  the  question  still  remains:  What  power 
had  Mr.  Roth,  as  treasurer,  to  make  a  contract  which  was  binding  upon 
his  successors?  Indeed  the  question  still  remains:  What  power  had  Mr. 
Rqth,  as  treasurer,  to  enter  into  a  contract  which  so  tied  his  own  hands, 
with  respect  to  the  collection  of  taxes,  that  he  could  not  at  pleasure 
terminate  the  same? 

This  latter  question,  however,  is  not  necessarily  involved  in  this  case, 
and  I  pass  by  it  without  any  expression  of  opinion  upon  it,  and  proceed 
at  once  to  the  remaining  question.  What  power  had  Mr.  Roth,  as 
treasurer,  by  his  contract  with  Mr.  Brady,  to  bind  his  successors,  Mr. 
French? 

In  support  of  the  position  that  Mr.  Roth  had  such  power,  the  con- 
tention is  that  the  employment  of  the  collector  is  the  employment  of  the 
commissioners,  and  that  the  collector  thus  becomes  the  agent  of  Hamil- 
ton county  and  not  a  deputy  of  the  treasurer;  and  that  as  the  collector 
does  not  represent  the  treasurer,  when  once  a  contract  of  employment 
has  been  made  with  a  collector,  no  treasurer  has  tt}e  right  to  terminate  it. 

If  the  law  had  intended  that  the  employment  of  the  collector  was  to  be 
considered  as  an  employment  by  the  commissioners,  it  is  strange  that 
the  power  of  the  commissioners  to  make  the  employment  should  be  so 
circumscribed  that  they  can  neither  make  the  employment  themselves  nor 
compel  the  treasurer  to  make  it  fur  them ;  because  by  the  statute,  their 
power  is  confined  to  authorizing  the  treasurer  to  employ  and  to  prescrib- 
ing the  compensation  which  shall  be  paid  out  of  the  county  treasury. 

Yet,  notwithstanding  this  inability  of  the  county  commissioners  to 
employ  or  to  compel  any  one  to  employ  for  them,  it  is  still  possible  that 
the  employment  which  'they  may  authorize,  but  can  not  compel  the 
treasurer  to  make,  may,  when  made,  be  the  employment  of  the  commis- 
sioners, and  not  that  of  the  treasurer  who  makes  the  employment;  but, 
at  least,  the  burden  of  proof  would  seem  to  be  upon  those  who  assert  this 
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proposition.  And  this  is  specially  true,  in  view  of  the  fact  that  if  the 
collector,  when  appointed,  is  the  agent  of  the  commissioners,  and  not  of 
the  treasurer,  the  law  makes  no  provision  for  the  giving  of  bond  by  such 
toilector;  and  the  collector  then  stands- forth  alone  among  all  persons 
who,  under  the  statutes  of  Ohio,  may  have  the  handling  of  money  without 
any  express  legislation  with  respect  to  him,  which  either  requires  him  to 
give  bond  or  empowers  his  employers  to  require  him  to  give  bond. 

But  it  may  be  urged  that  the  absence  of  express  legislation  upon  the 
subject  would  not  prevent  the  commissioners  from  making  the  giving  of 
the  bond  a  condition  precedent  to  the  acceptance  of  the  appointment. 
Possibly  this  is  true,  although  the  question  would  not  be  free  from 
doabt;  for  the  position  of  this  officer  would  still  remain  anomalous  for  the 
reason  that  there  was  no  express  legislation  on  the  subject. 

But  there  is  another  and  a  weightier  consideration  which  would  seem 
to  militate  against  the  construction  which  makes  the  collector  the  agent 
of  the  commissioners.  The  commissioners  themselves  have  no  power  to 
collect  a  dollar  of  taxes,  yet  it  would  he  contended  they  have  the  power 
to  employ  a  collector  to  do  for  them  what  they  have  no  power  to  do 
for  themselves.  Such  an  agency  ,  I  am  quite  sure,  would  be  without  a 
parallel  either  with  respect  to  private  persons  or  public  officials. 

The  solution  of  this  question  can  best  be  had  by  a  consideration  of 
the  obligations  which  rest  upon  the  person  tilling  the  office  of  county 
treasurer. 

The  duty  of  the  county  treasurer  is  purely  that  of  a  collector  and 
disburser  of  the  public  moneys.  He  has  no  part  in  the  levying  of  taxes, 
and  no  power  to  expend  any  of  the  same,  except,  that  in  certain  counties, 
of  which  the  county  of  Hamilton  is  one,  he  has  the  power  to  pay  his 
deputies  or  clerks,  out  of  the  money  received  by  him.  In  other  counties 
such  deputies  are  paid  from  the  fees  of  his  office,  to  which,  by  virtue  of 
filling  the  office,  he  becomes  entitled. 

To  ensure  faithful  discharge  of  his  duties  the  treasurer  is  compelled 
to  enter  into  a  bond,  to  the  acceptance  of  the  county  commissioners  (sees. 
1080  and  1083,  Rev.  Stat.,)  which  bond  in  Hamilton  county  has  been 
fixed  at  $1,000,000. 

To  assist  the  treasurer  in  the  discharge  of  his  duties,  it  is  necessary 
that  he  shall  have  assistants,  who  are  generally  denominated  deputies  or 
clerks.  These  assistants,  as  is  proper  and  necessary,  hold  only  subject 
to  his  pleasure.  For  any  defalcation  on  the  part  of  such  assistants,  the 
treasurer  is  liable  upon  his  bond,  and  to  protect  himself  the  law  has  given 
him  the  power  to  require  such  assistants  to  give  bond  to  him.  The 
statutes  which  grant  such  powers  and  impose  such  obligations  upon  him 
are  designated  as  sec.  1089  and  sec.  9,  Rev.  Stat.,  and    read    as  follows: 

**Sec.  1089,  Rev.  Stat.  Each  county  treasurer  may  appoint  one  or 
more  deputies ;  and  he  shall,  in  all  cases,  be  liable  and  accountable  for 
the  proceedings  and  misconduct  in  office  of  this  deputies. 
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**Sec.  9,  Rev.  Stat.  A  deputy  or  clerk,  appointed  in  pursuance  of 
taw,  shall  hold  the  appointment  only  during  the  pleasure  of  the  officer 
appointing  him;  and  the  principal  may  take  from  his  deputy  or  clerk  a 
bond,  with  sureties,  conditioned  for  the  faithful  performance  of  the 
duties  of  the  appointment;  but  in  all  cases  the  principal  is  answerable 
for  the  neglect  or  misconduct  in  office  of  his  deputy  or  clerk.** 

As  has  been  previously  stated,  in  all  but  certain  excepted  counties 
the  treasurer  is  compelled  to  pay  all  his  deputies  out  of  the  fees  of  his 
office,  what  remains  from  such  fees  belonging  to  him  personally.  In  the 
excepted  counties  all  fees  are  turned  into  the  county  treasury,  and  the 
treasurer  is  given  a  fixed  salary.  But  sec.  2858,  Rev.  Stat.,  applies  to 
all  counties,  and  in  determining  its  intent  all  the  counties  of  the  state 
must  be  born  in  mind. 

Generally  speaking  we  may  assume  that  the  tendency  of  treasurers 
throughout  the  state  will  be  to  reduce  the  amount  to  be  paid  out  of  their 
fees,  for  deputies,  to  a  minimum,  in  order  that  the  balance  coming  to> 
them  may  be  as  large  as  possible.  The  collection  of  taxes,  after  they 
have  become  delinquent,  requires  extraordinary  efforts  for  their  collec- 
tion, by  proceedings  of  various  kinds  outside  of  the  county  treasurer's 
office,  such  as  proceeding  by  distrses  '*by  procuring  a  rule  of  court  as  pro. 
vided  by  sec.  1097,  Rev.  Stat. ;  or  by  attachment  and  garnishment  process^ 
as  described  in  sec.  1102,  Rev.  Stat.,  or  by  action  as  provided  in  sec. 
1104,  Rev.  Stat."     Hunter,  Treas.  v.  Borck,  51  Ohio  St.,  320,  327. 

But  it  is  often  found,  that  in  view  of  the  time,  attention  and  labor^ 
and  the  additional  assistance  which  these  extraordinary  efforts  impose 
upon  the  treasurer,  the  per  cent,  to  which  he  is  entitled  for  collection  n 
does  not  always  act  as  a  sufficient  stimulus,  so  as  to  produce  the  best 
results.  To  meet  this  contingency  the  law,  as  found  in  sec.  2858,  Rev* 
Stat.,  was  enacted.  It  empowers  the  commissioners  to  authorize  the 
treasurer  to  employ  collectors,  in  addition  to  his  regular  deputies,  when, 
in  the  opinion  of  the  commissioners,  such  employment  is  deemed  '•neces- 
sary,'* and  to  pay  such  collectors,  not  out  of  the  fees  belonging  to  the 
treasurer,  but  **  out  of  the  county  treasury." 

Such  collector,  then,  is  employed  hy  the  treasurer,  and  assumes  the 
discharge  of  duties  which  the  law  imposes  upon  the  treasurer.  His  legal 
character  must  inevitably  be  that  of  an  agent  of  the  treasurer,  and  the 
treasurer  is  undoubtedly  liable  for  his  acts,  including  the  embezzlement 
of  any  money  which  comes  into  his  hands  by  virtue  of  his  position  as 
collector;  and  a  protection  to  the  treasurer  is  found  in  sec.  9,  Rev.  Stat, 
which  enables  him  to  compel  this  assistant  collector  to  give  bond  for 
the  faithful  discharge  of  his  duties. 

Having  determined  that  the  collector  is  a  deputy  treasurer,  the 
question  remains  to  what  extent  may  one  treasurer  contract  for  the 
employment  of  a  deputy,  so  that  such  contract  shall  be  binding  upon 
his  successor.     The  answer  is  found  in  the  language  of  sec,  9  Re  v.  Stat. 
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which  declares  that  '*A  deputy  or  clerk,  appointed  in  pursuance  of  law, 
shall  hold  the  appointment  during  the  pleasure  of  the  officer  appointing 
him;"  but  an  officer  can  have  no  legal  or  official  **pleasure"  after  his 
term  has  expired,  because  with  the  expiration  of  his  term  of  office  he  is 
fundus  officio  and  a  private  citizen.  His  appointments  expire,  neces- 
sarily, with  the  power  which  gave  them  life.  Any  other  construction  of 
the  statute  might  find  the  office  of  county  treasurer  so  embarrassed  by 
numerous  contracts  of  employment  of  collectors,  for  whose  acts  an 
incoming  treasurer  would  be  responsible,  and  from  whom  he  would  not 
have  the  right  even  to  demand  a  bond,  that  no  conservative  or  respons- 
ible man  could  be  induced  to  accept  the  office.  The  only  candidates 
would  be  the  reckless  and  irresponsible.  Any  other  construction,  there- 
fore, should  be  avoided  as  against  a  wise  and  prudent  public  policy. 

Whether  sec.  8,  Rev.  Stat.,  which  declares  that  **Any  person  holding 
an  office  or  public  trust  shall  continue  therein  until  his  successor  is 
elected  or  appointed  and  qualified,*'  has  any  application  to  the  deputies 
of  the  county  treasurer,  is  a  question  that  does  not  arise  because  the 
present  treasurer  desires  to  appoint  a  successor  to  the  plaintiff,  and  this 
appointment  the  plaintiff  resists. 

My  conclusion,  therefore,  is  that  whatever  the  contract  may  have 
been  between  Mr.  Roth  and  Mr.  Brady,  if  the  contract  sought  to  bind  the 
successor  of  Mr.  Roth  to  continue  the  employment  of  Mr.  Brady,  it  was 
null  and  void;  that  when  Mr.  Brady  entered  into  the  contract  with  Mr. 
Roth  he  necessarily  assumed  the  peril  of  his  death,  and  whatever  the 
hardships  may  be  which  result  from  the  abrupt  termination  of  his  employ- 
ment, it  was  a  hardship  which,  in  contemplation  of  law,  he  should  have  for- 
seen  and  provided  against,  for  which  the  law  affords  him  no  remedy. 

At  the  hearing  of  the  demurrer  I  expressed  a  doubt  as  to  whether 
the  allegations  of  the  petition  were  not  sufficiently  broad  to  charge  that 
the  present  treasurer,  Mr.  French,  would  not  permit  the  examination  of 
the  delinquent  duplicates  by  Mr.  Brady,  for  the  purpose  of  making  up 
his  account  of  money  earned,  under  his  contract  up  to  the  time  of  the 
death  of  Mr.  Roth;  but  Mr.  French,  through  the  county  solicitor,  has 
disclaimed  any  intention  of  denying  this  right  to  Mr.  Brady,  and  it  is 
not  claimed  by  his  counsel  that  the  petition  seeks  relief  in  that  respect. 
If  such  relief  is  sought  1  think  the  petition  should  be  amended  to  make 
it  clear  that  there  is  any  complaint  in  that  respect.  Until  that  amend- 
ment is  made,  I  shall  assume  that  no  such  complaint  is  intended  to  be 
made  and  express  no  opinion  upon  the  question  whether  the  remedy  for 
it  should  be  by  mandamus  *or  mandatory  injunction. 

For  the  reasons  given  the  demurrer  of  County  Treasurer  French  is 
sustained. 

Otwayjy  Cosgrave^  Louis  Reemelin  for  plaintiff. 
William    Refidigs^     Frank    F.     DinsmorCy     county    solicitors,   for 
defendant. 
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TAXPAYER'S  ACTION— COUNTY  TREASURER— CLARK  LAW, 

[Superior  Court  of  Cincinnati,  Special  Term,  December,  1899.] 
John  S.  Brady  v.  Tilden  R.  French,  Treas. 

1.  Action  to  Enjoin  Payment  of  Fees  to  Coli^ector  of  Personai,  Taxes  not 
A  Taxpayer's  Action. 

An  action  by  one  whose  employment,  under  sec.  2858,  Rev.  'Stat,  as  collector 
of  delinquent  personal  taxes,  has  been  abruptly  terminated  by  the  death  of 
the  treasurer,  to  enjoin  his  successor  in  office  (the  county  treasurer)  from 
the  pa3rmentof  fees  on  taxes,  which  such  appointee  claims  were  received  as 
the  result  of  his  efiforts,  and  for  which  he,  and  not  his  successor,  appointed 
by  the  new  treasurer,  should  receive  compensation,  is  not  an  action  to 
enjoin  the  misapplication  of  the  funds  of  the  county,  under  sec.  1277,  Rev. 
Stat,  but  is  an  action  brought  by  an  individual,  and  is  based  upon  the  con- 
tract of  employment  made  with  the  deceased  treasurer. 

2.  Right  to  Compensation  Co-existent  with  Right  to  Hoij)  Position. 

Inasmuch  as  such  appointee  or  collector,  in  making  his  contract  of  employ- 
ment, assumed  the  peril  of  the  death  of  the  county  treasurer,  he  likewise 
assumed  the  peril  of  the  loss  of  income,  which  a  revocation  of  his  appoint- 
ment by  the  successor  of  the  treasurer  would  entail,  and  is  not  entitled  to 
recover  after  the  tenure  of  the  position  has  expired.  The  right  to  compen- 
sation is  co-existent  with  the  right  to  hold  the  position,  and  is  dependent 
upon  it. 

3.  Court  has  no  Authority  to  Reinstate  Discharged  Union  Soi^dibr. 

Under  the  authority  of  State  ex  rel.  v.  Comrs,  67  Ohio  St,  86,  in  which,  under  the 
act  of  March  3, 1896, 92  O.  L.,  50,  known  as  the  "Clark  Law,"  providing  that 
honorably  discharged  soldiers,  sailors  and  marines  shall  be  given  a  prefer- 
ence in  public  employment,  the  right  to  compel  an  official  to  employ  an  hon- 
orably discharged  union  soldier  in  place  of  a  person  without  that  qualifica- 
tion IS  denied  ,  it  follows  that  the  court  has  no  power  to  compel  the 
restoration  of  one  who  has  been  discharged,  or  to  airect  dismissal  of  his 
successor. 

Smith,  J. 

The  plaintiff,  by  leave  of  court,  having  filed  an  amended  and 
supplemental  petition  containing  as  alleged,  three  separate  causes  of 
action,  the  case  come<^  on  for  hearing  upon  the  demurrer  of  the  defend- 
ant, upon  the  ground  that  the  petiton  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  first  cause  of  action  is  substantially  the  same  as  that  contained 
in  the  original  petition  and  requires  no  further  consideration. 

The  second  cause  of  action  alleges  in  substance  that  the  plaintiff, 
Mr.  Brady,  immediately  after  his  employment  by  County  Treasurer  Roth 
sent  out  notices  to  all  persons  who  appeared  as  delinquent  for  personal 
taxes  on  the  duplicate  of  1897;  that  pursuant  to  said  notices  persons  are 
appearing  at  the  office  of  the  county  treasurer,  and  paying  such  delinquent 
taxes  to  Charles  B.  Arnold,  who  since  the  demurrer  was  sustained  to  the 
original  petition  has  been  appointed  by  Mr.  French,  as  collector  of  taxes 
as  provided  in  sec.  2858  Rev.,  Stat. ;  that  County  Treasurer  French  has 
allowed  said  Arnold  twenty-five  per  cent,  of  the  money  thus  far  received, 

^  For  the  previous  decision  in  this  case,  see  ante  195. 


Digitized  by 


Google 


K.  SUPERIOR  AND  COMMON  PLEAS  COURTS.  203 

Bradj  v.  French. 

and  will  continue  so  to  allow  him  twenty-five  per  cent,  on  the  amount 
be  collects,  and  the  same  if  so  allowed  will  be  paid  by  the  commissioners 
of  Hamilton  county;  that  such  allowances  should  be  made  to  said  Brady, 
and  Dot  to  said  Arnold,  because  said  collections  are  due  solely  to  the  efforts 
*  of  Brady  and  not  to  the  efforts  of  Arnold. 

This  action  is  not  one  to  enjoin  the  misapplication  of  the  funds  of 
the  county.  If  so,  it  could  not  be  maintained,  for  the  reasons  that  such  an 
action  must  be  brought  by  the  prosecuting  attorney  of  the  county,  or  if 
upon  application  to  him  by  a  taxpayer  he  refuses  to  bring  such  action* 
then  the  taxpayer  himself  may  bring  such  action.  But  it  is  not  alleged 
ia  the  petition  that  the  plantiff  is  a  taxpayer,  or  that  having  applied  to 
the  prosecuting  attorney  to  bring  this  action,  and  the  application  having 
been  refused,  the  plaintiff  brings  this  action  as  a  tax-payer  on  behalf  of 
the  public  sec.  1277,  Rev.  Stat. ;  State  ex  rel  v.  Zumstein,  2  Ohio  Circ. 
I^cc,  539. 

The  action  is  brought  by  the  plaintiff  as  an  individual,  and  is  based 
upon  the  contract  of  employment  made  bjr  him  with  the  late  ccfunty 
treasurer,  Roth,  the  terms  of  which  contract  appear  in  the  former  opinion 
in  this  case  ani^  195.  The  question  raised  by  this  cause  of  action, 
therefore,  is:  Is  Mr.  Brady  entitled  to  twenty  five  per  cent,  of  the  amount 
paid  in  on  the  delinquent  list  of  1897  since  his  appointment  has  been 
revokea  by  Mr.  French? 

The  holding  in  the  former  opinion,  that  Mr.  Brady  is  a  deputy  col- 
lector, whose  apointment  Mr.  French  had  the  right  to  revoke,  necessarily 
disposes  of  his  claim  that  he  is  entitled  to  recover  money  after  his  tenure 
of  the  position  has  expired.  As  he  assumed  the  peril  of  the  death  of 
Mr.  Roth,  he  likewise  assumed  the  peril  of  the  loss  of  income  which  a 
revocation  of  his  appointment,  by  the  successor  of  Mr.  Roth,  would  entail. 
This  right  to  compensation  was  coexistent  with  his  right  to  hold  the 
position  and  was  dependent  upon  it.  With  the  loss  of  the  position,  as  in 
the  case  of  any  other  deputy,  there  follows  a  loss  of  future  compensation. 
Whether  there  could  be  any  earnings  under  his  contract  by  simply  send- 
ing out  notice  to  taxpayers,  and  then  receiving  the'  money  which  such 
taxpayers  would  pay,  may  be  open  to  doubt,  in  view  of  the  decision  in 
Hunter,  Treas.  v.  Borck,  51  Ohio  St.,  320,  but  I  do  not  find  it  necessary 
to  express  any  opinion  upon  that  question. 

The  third  cause  of  action  alleges,  in  substance,  that  Mr.  Brady  is 
an  honorably  discharged  Union  soldier  and  Mr.  Arnold  is  not,  and  the 
contention  is  therefore  made  that  the  former  and  not  the  latter  is  entitled 
to  fill  this  position  hy  virtue  of  an  act  passed  March  3,  1896,  92,  O.  L.,  50, 
amendingtheact  of  April  3,  1888,  requiring  a  preference  in  public  employ- 
mentto  be  given  honorably  discharged  soldiers,  sailors  and  marines  in  the 
late  rebellion.     This  law  reads  as  follows: 

^*Section  1.  That  in  every  public  department  and  all  public  depart- 
ments in  all  municipal  corporations,   and  upon  all  public  works  of  the 
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State  of  Ohio,  honorably  discharged  Union  soldiers,  sailors  and  marines- 
of  the  late  rebellion  shall  be  preferred  for  appointment  and  employment; 
age,  loss  of  limb  or  other  physical  impairment  which  does  not,  in^fact, 
incapacitate,  shall  not  be  deemed  to  disqualify  them:  Provided,  how- 
ever, that  the  applicant  shall  have  been  a  resident  of  the  county  in 
which  the  office  or  position  is  located  for  at  least  one  year  and  possesses 
the  other  requisite  qualifications. 

'^Section  2.     Any  violation  of  the  provisions  of  this  act  shall  be 
deemed  a  misdemeanor,  and  upon  conviction  in  any  court  of  competent 
jurisdiction,  shall  be  punishable  by  a  fine  of  not  less  than   fifty  dollars- 
($50.00)  and  not  more  than  one  hundred  dollars  ($100.00)." 

In  State  ex  rel.  Keyser  v.  Commissioners,  57  Ohio  St,,  S6,  the  ques- 
tion of  the  right  of  an  honorably  discharged  Union  soldier  to  compel  the 
county  commissioners  to  employ  him  as  a  janitor,  in  place  of  a  person  not 
having  such  a  qualification,  was  before  the  Supreme  Court,  and  it 
was  decided  that  such  right  could  not  be  enforced  by  mandamus,  but 
that  the  only  remedy  for  such  an  omission  on  the  part  of  the  commis- 
sioners was  by  indictment  or  appeal  to  the  people  at  the  proper  time  in 
the  election  of  county  commissioners.  The  opinion,  which  was  peK 
curiam^    was  as  follows: 

••We  do  not  think  it  necessary  to  pass  on  the  constitutionality  of  the 
law,  for,  admitting  its  validity,  the  relator  is  not,  as  we  think,  entitled 
to  the  relief  asked  or  any  part  of  it. 

*'i.  The  petition  does  not  show  that  it  is  the  duty  of  the  commis- 
sioners to  appoint  him  in  preference  to  any  one  else.  It  does  not  show 
that  he  is  the  only  soldier  in  the  county  entitled  under  the  law  to  be 
employed  as  janitor  of  the  court  house;  in  fact,  it  appears  that  there  are 
such.  So  that  if  the  law  be  valid,  the  commissioners  have  a  discretion  as 
to  which  one  of  the  soldiers  in  the  county  shall  be  employed;  and  ia 
refusing  to  appoint  him  they  violate  no  duty  enjoined  on  them  by  law. 

*'2.  Nor  does  the  refusal  of  the  commissioners  to  appoint  any  other 
honorably  discharged  solidier  of  the  county,  afford  any  ground  for  relief 
in  this  proceeding.  The  object  of  the  writ  is  to  compel  an  officer  to  do- 
some  specific  thing  enjoined  on  him  by  law,  and  not  to  compel  him  to 
enforce  the  general  mandate  of  the  law  01,  in  other  words,  to  execute 
the  law  not  in  favor  of  some  particular  person  entitled  to  his  official 
action —  but  generally  in  favor  of  all  persons  within  its  provisions,  by 
selecting  some  one  of  them.  To  do  so  would  simply  be  to  duplicate  the 
act  of  the  legislature  in  making  the  law.  If  there  be  any  remedy  for  an 
omission  of  this  kind  on  the  part  of  the  commissioners,  it  must  be  by 
indictment  as  provided  in  section  2  of  the  amendatory  act;  or  else  by 
an  appeal  to  the  people  at  the  proper  time  in  the  election  of  county- 
commissioners." 

It  seems  to  me,  that  in  view  of  this  decision,  there  is  no  escape  from  ' 
the  conclusion  that  the  third   cause  of  action  does  not  state  facts  suffic- 
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■cnt  to  entitle  the  plaintiflF  to  any  relief.  If  any  single  honorably  dis- 
•charged  Union  soldier  can  not  compel  an  official  to  employ  him  in  place 
of  one  who  has  not  such  qualification,  neither  can  any  honorably  dis- 
charged Union  soldier,  who  has  been  discharged  by  an  officer,  and  suc- 
ceeded by  one  not  having  such  qualifications,  compel  his  restoration  to 
the  place  and  the  dismissal  of  his  successor.  The  one  proposition  neces- 
sarily involves  the  other. 

In  my  opinion,  the  demurrer  to  the  amended  and  supplemental  peti* 
tion  must  be  sustained. 

O.  /.  Cosgrave  and  Lotus  Reemelin,  for  plaintiff. 

Wm.  Rendigs  and  Frank  Dinsmore,  for  defendant. 


STATUTES— PUBLIC  CONTRACTS— TAXPAYER'S  ACTION. 

[Superior  Conrt  of  Cincinnati,  Special  Term,  1898.] 

*  Hertenstein,  a  Taxpayer,  v.  August  Herrmann  et  ai.. 

1.  Rui^B  OF  Construction  op  Statutes. 

That  which  the  law  requires  to  be  done  for  the  protection  of  the  taxpayer  is 
mandatory,  and  cannot  be  rej^rarded  as  merely  directory. 

2.  Rule  Appi^ied— Cincinnati  Waterworks  Law. 

The  provision  in  the  law  authorizing  the  construction  of  waterworks  in  Cin- 
cinnati, 92  O.  L.,  606,  that  ''before  entering  into  any  contract  the  board  shall 
cause  plans  and  specifications,  detailed  drawings  and  forms  of  bids  to  be 
prepared  and  careful  estimate  of  costs  to  be  made,  "  is  intended  to  restrain 
extravagance  and  is  mandatory,  under  the  rule  above  stated. 

•3.  Spbcipications  Adopted  apter  Bids  Iixkgai^. 

Specifications  determined  and  adopted  after  the  bids  were  received,  upon  an 
advertisement  in  the  alternative  form  as  to  the  various  classes  of  work  to 
be  done  and  materials  to  be  furnished,  are  illegal,  and  a  contract  awarded  to 
the  bidder  found  to  be  the  lowest  according  to  specifications  so  adopted  is 
void. 

4.  Taxpayer's  Action  within  a  Reasonabi«b  Time. 

Where  it  appears  that  at  the  time  the  contract  was  awarded  a  protest,  suffici- 
cient  to  put  the  bidder  upon  inquiry,  as  to  whether  the  terms  oi  the  stat- 
ute had  been  complied  with,  was  filed  and  within  one  week,  and  when  only 
four  days*  work  had  been  done  on  a  contract  involving  over  one  hundred 
thousand  dollars,  a  suit  to  enjoin  was  commenced,  and  upon  the  application 
of  the  plaintiff,  taken  up -out  of  its  order  and  ^heiird  ana  determined  within 
less  than  sixty  days,  it  cannot  be  said  that  the  plaintiff  was  negligent  or  did 
not  act  within  a  reasonable  time. 

^  Preliminary  Restraining  Order  not  Required. 

Nor  can  such  plaintiff  be  said  to  have  been  guilty  of  unreasonable  delay  In 
prosecuting  such  action  in  not  moving  for  a  restraining  order  and  waiting, 
instead,  a  final  determination  of  the  case. 

^.  No  Rule  in  Equity  Requiring  it. 

in  order  to  obtain  such  an  order  plaintiff  would  have  been  required  to  give  a 
bond  to  indemnify  defendant  and  there  is  no  rule  in  the  prosecution  of  a 
suit  in  equity  which  requires  the  taxpayer  to  subject  himself  and  sureties  to 
such  a  liability  or  be  held  guilty  of  a  want  of  diligence  in  the  assertion  of 
his  right. 

*  For  a  decision  of  the  court  of  common  pleas,  relating  to  water  works  con- 
tract, see  8  Dec.,  624;  see  also  Ampt  v.  Cincinnati,  3,,  475. 
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7.  Equity  cannot  do  what  the  Statutb  Forbids. 

A  court  of  equity,  although  empowered  by  sec  1779,  Rev.  Stat,  in  cases  of 
this  character,  to  make  such  orders  *'  as  the  equity  and  justice  of  the  case 
^  demands,"  has  no  power  to  do  or  allow  that  which  a  statute  expressly  for- 

bids. 

8.  Continuing  Work  at  Biddbr's  Risk. 

Such  a  court,  therefore,  has  no  power,  in  view  of  the  provisions  of  sec.  7  of  the 
act  in  question,  providing  that  contracts  in  violation  of  the  act  shall  be  void 
and  that  no  money  shall  be  paid  thereunder,  to  decree  payment  for  work 
performed  or  material  furnished,  as  under  the  contract  or  otherwise.  Under 
the  circumstances  stated,  the  successful  bidder,  when  he  continued  the  work, 
must  be  held  to  have  assumed  all  the  perils  of  an  ultimate  decision  against 
him. 

Smith,  J. 

The  plaintiff,  a  taxpayer  of  the  city  of  Cincinnati,  having  first  re- 
quested the  corporation  counsel  of  said  city  to  bring  this  case  and  said 
counsel  having  refused  so  to  do,  has  brought  the  same  on  his  own  behalf 
as  a  taxpayer,  as  is  provided  may  be  done  by  sec.  1777  and  1778,  Rev. 
Stat. 

The  defendants,  August  Herrmann,  Leopold  Markbreit,  Maurice  J. 
Freiberg,  C.  M.  Holloway  and  William  B.  Melish,  constitute  the  board  of 
trustees  known  as  the  "Commissioners  of  Water-works"  of  the  city  of 
Cincinnati,  created  by  the  act  of  1895,  92  O.  L.,  606,  and  found  in  sees. 
2435-1  to  2435-18  inclusive  Rev.  Stat. 

Said  trustees  having  in  contemplation  the  grading  of  certain 
grounds,  roads  and  certain  portions  of  the  river  bank  of  the  Ohio  river^ 
the  revetment  of  certain  slopes  and  the  excavation  of  a  certain  clear  welU 
as  a  part  of  the  construction  of  a  water-works  system  for  the  city  of  Cin- 
cinnati, advertised  for  bids  for  said  work  according  to  certain  plans  in 
their  office,  with  the  following  specifications : 

"All  bids  for  the  grading,  masonry,  and  construction  of  roads  near 
California  for  the  water-works  for  the  city  of  Cincinnati  will  be  com- 
pared on  the  basis  of  the  chief  engineer's  approximate  estimate  of  the 
quantities  of  work  to  be  done,  which  is  as  follows : 

I — Stripping 3*250  cubic  yds. 

2 — ^Embankment — Site  of  pumping  station 94,500      "       " 

3 — ^Embankment,    levee  railroad    bank    and   filter 

grounds,  south  of  Ebersole  Lane 133,800      "      " 

4 — Embankment — Relocated  part  of    New    Rich- 
mond Pike   7,600      "      " 

5 — ^Rolling  embankment  and  macadam 52,100  ton-miles. 

6— Excavation — Slope  of  river  bank 31,000  cubic  yds. 

7 — ^Excavation  for  foundations  300      "      " 

8 — ^Excavation  for  surface  ditches 50      "      " 

9 — ^24-inch  cast-iron  drains 156  lineal  ft. 

10 — ^24-inch  vitrified  stone  pipe  drains 186      "      " 
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II — Brick  arch  masonry   I20  cubic  yds. 

12 — Stone  masonry  in  portals  of  arch  culverts 150      "      " 

13 — Stone  masonry  in  headwalls  of  cast-iron  and 

stone  pipe  drains  40      "      " 

14— Concrete    194      "       " 

15 — Stone  paving  in  cement   7  cubic  yds. 

16-17 — ^Dry  paving  or  riprap   13.583      "      " 

18-19 — Sodding  or  sowing  in  grass  •  1,292        squares 

20— -Macadam  in  roadway   2,420  cubic  yds. 

The  quantities  given  above  are  approximate  only,  and  the  board  of 
trustees,  "commissioners  of  water-works,"  reserve  the  right  to  increase 
or  diminish  the  amount  of  any  or  all  classes  of  work,  or  to  dispense  with 
any  of  them  altogether,  as  they  may  deem  best  in  the  interest  of  the  city 
of  Cincinnati." 

Pursuant  to  said  advertisement,  the  board  of  trustees  received  bids, 
which  were  refered  to  the  engineer  for  computation,  who  reported,  as 
was  the  fact,  that  if  riprap  and  seeding  were  used,  C.  A.  Phelan  would 
be  the  lowest  bidder,  his  bid  under  such  conditions  amounting  to  $96,- 
733.60;  but  if  dry  paving  and  sodding  were  used,  the  David  Folz  Asphalt 
Paving  Company  would  be  the  lowest  bidder,  its  bid  under  such  con- 
ditions amounting  to  $109,318.80. 

The  explanation  of  this  peculiar  result  is  found  in  the  fact  that  items 
sixteen  and  seventeen  call  for  dry  paving  or  riprap,  and  items  eighteen 
and  nineteen  call  for  sodding  or  sowing  in  grass,  and  that  the  bid  of 
Phelan  was  the  lowest  on  the  items  of  riprap  and  sowing  in  grass,  while 
the  bid  of  the  David  Folz  company  was  the  lowest  on  the  items  of  dry 
paving,  and  sodding. 

Subsequently  the  board  concluded  that  it  would  use  a  greater 
quantity  of  dry  paving  and  sodding  than  it  would  use  of  riprap  and  sow- 
ing in  grass,  and  thereupon  awarded  the  contract  to  the  David  Folz 
company. 

The  main  contention  of  the  plaintiff  is  that  the  action  of  the*  board 
in  awarding  the  contract  to  any  one  was  illegal  and  void  for  the  reason 
that  the  specifications  were  illegal. 

Section  7  of  the  water- works  act  provides  that:  "Said  commis- 
sioners in  constructing  such  works  or  such  enlargements,  extensions,  im- 
provements or  additions,  shall  also  have  power  and  authority  and  be  gov- 
erned in  respect  of  contract  as  follows:  *  *  *  Said  ccmmiissioners 
shall,  before  entering  into  any  contract,  cause  plans  and  specifications, 
detailed  drawings  and  forms  of  bids  to  be  prepared,  and  careful  estimate 
of  cost  to  be  made ;  and  when  adopted  by  them,  they  may,  in  their  dis- 
cretion, cause  the  plans  and  drawings  to  be  multiplied  and  printed,  by 
photc^raphing,  lithographing  or  other  suitable  process,  and  the  specifi- 
cations and  forms  of  bids,  contracts  and  bonds  to  be  prepared  and  have 
the  same  printed  for  distribution  among  the  bidders." 
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It  is  further  provided  that:  "Said  commissioners  shall  not  enter 
into  any  contract  for  work  in  the  construction  and  completion  of  said 
water-works  system,  without  first  causing  thirty  days'  notice  to  be  given 
in  one  or  more  newspapers  of  general  circulation  in  such  city,  that  sealed 
proposals  will  be  received  for  doing  the  work  or  furnishing  the  ma- 
terials." 

To  assist  the  board  in  its  work  including  the  drawing  of  plans  and 
specifications  and  the  making  of  estimates,  the  board  is  authorized: 

"To  employ  such  superintendents,  engineers,  clerks,  laborers  and 
other  employees,  as  they  may  deem  necessary  and  to  fix  their  com- 
pensation." 

I  believe  the  proposition  to  be  beyond  dispute,  that  the  preparation 
of  plans  and  specifications  of  the  work  to  be  done,  is  a  vital  condition  to 
the  entering  into  any  contract  by  the  commissioners,  with  respect  to  a 
work  of  this  magnitude. 

It  is  true  that  my  attention  has  not  been  directed  to  any  case  in 
which  it  has  been  held  in  Ohio  that,  where  the  law  requires  the  making 
of  such  plans  and  specifications  before  the  making  of  a  contract,  that  the 
omission  to  make  such  plans  and  specifications  deprives  the  public 
authorities  of  the  right  to  make  the  contract ;  but  if  authority  be  lacking, 
the  explanation  to  my  mind  would  be  that  it  was  because  the  proposition 
was  so  plain  and  self-evident  that  either  the  question  had  not  been  raised, 
or  if  raised,  the  decision  of  thfe  question  had  not  been  regarded  of  suf- 
ficient importance  to  be  reported. 

One  or  two  citations,  with  respect  to  the  obligations  generally  of 
the  municipal  authorities  to  observe  such  provisions,  with  respect  to  the 
mode  of  making  contracts,  will  suffice. 

In  Dillon  on  Municipal  Corporations,  sec.  449,  (fourth  edition)  it 
is  declared  that: 

"Respecting  the  mode  in  which  contracts  by  corporations  should  be 
made,  it  is  important  to  observe  that  when,  as  is  sometimes  the  case,  the 
mode  of  contracting  is  especially  and  plainly  prescribed  and  limited,  that 
mode  is  exclusive,  and  must  be  pursued  or  the  contract  will  not  bind  the 
corporation;  but  the  courts  have  sometimes  regarded  the  provisions  on 
this  subject  as  directory." 

But  in  Campbell  v.  Cincinnati,  49  Ohio  St,  474,  the  Supreme 
Court,  while  recognizing  the  difficulty  of  laying  down  any  general  rule 
as  to  when  the  provisions  of  a  statute  are  merely  directory,  and  when 
mandatory  or  imperative,  nevertheless  adopted,  as  one  rule,  that  which 
the  Supreme  Court  of  Michigan  in  Clark  v.  Crane,  5  Mich.,  151,  had  de- 
clared, viz: 

"That  what  the  law  requires  to  be  done  for  the  protection  of  the  tax- 
payer is  mandatory  and  cannot  be  regarded  as  directory  merely." 

In  Stem  v.  Cincinnati,  anU  p.  45  I  reached  the  conclusion  that  the 
true  rule  by  which  to  determine  whether  a  statute  was  mandatory  or 
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directory,  was  that  declared  in  5  Mich.,  171,  and  referred  to  approvingly 
in  Campbell  v.  Cincinnati,  supra,  although  at  the  time  the  decision  in  case 
of  Stem  V.  Cincinnati  was  rendered  I  was  not  aware  that  the  Supreme 
Court,  in  Campbell  v.  Cincinnati,  had  announced  the  same  rule. 

This  principle  has  received  a  further  and  later  indorsement  irom  the 
Supreme  Court,  in  City  of  Lancaster  v.  Miller,  58  Ohio  St.,  558,  in  which 
the  court  having  occasion  to  construe  sees.  1693,  2303,  and  2702  of  the 
municipal  code,  which  sections  relate  to  the  requirements  that  no  con- 
tract exceeding  five  hundred  dollars  shall  be  entered  into  unless  there 
has  been  a  previous  advertisement  for  bids,  and  unless  the  auditor  of  the 
corporation  shall  have  previously  certified  that  the  money  required  for 
the  contract  is  in  the  treasury  to  the  credit  of  the  fund  from  which  it  is 
to  be  drawn,  declared  that : 

"The  evils  against  which  these  restrictive  statutes  are  directed  are 
municipal  extravagance  and  the  negligence  and  indifference  of  municipal 
ofiicors.  They  were  designed  for  the  protection  of  municipal  tax-payers 
generally,  as  well  as  to  guard  against  excessive  special  assessments 
against  property  to  pay  for  local  improvements.  The  mischief  arising 
from  municipal  prodigality  and  the  growth  of  municipal  debts  that  attend 
thereon,  called  loudly  for  an  efficient  remedy.  These  restrictive  statutes 
are  the  answer  to  that  call.  They  embody  that  principle  of  sound  public 
policy  which  seeks  to  enforce  economy  in  the  administration  of  public 
aflFairs.  The  judicial  tribunals  of  the  state  should  administer  these  laws 
so  as  to  advance  the  purpose  thus  sought  to  be  accomplished.  Contracts 
made  in  violation  of  these  statutes  should  be  held  to  impose  no  corporate 
liability.  Persons  who  deal  with  municipal  bodies  for  their  own  profit 
should  be  required  at  their  peril  to  take  notice  of  the  limitations  upon 
the  powers  of  those  bodies  which  these  statutes  impose." 

In  view  of  the  principle  which  we  have  seen  is  to  determine  the 
<luestion  whether   a   law   relating  to   public   officials   is   mandatory   or 
director)-,  and  in  view  of  the  rule  of  construction  which  is  to  control  the 
courts  in  interpreting  such  laws,  as  is  declared  by  our  Supreme  Court  in 
^ity  of  Lancaster  v.  Miller,  supra,  the  proposition  seems  to  me  beyond 
dispute  that  where  a  statute  provides,  as  it  does  in  the  water-works  law, 
that:    "Before  entering  into  any  contract  the  board  shall  cause  plans 
and  specifications,  detailed  drawings  and  forms  of  bids  to  be  prepared 
and  careful  estimates  of  costs  to  be  made,"  a  contract  entered  into  with- 
out a  compliance  with  such  requirements  is  null  and  void.    Because  such 
requirements  are  intended  to  restrain  extravagance  in  the  expenditure  of 
the  money  controlled  by  the  board  by  making  the  price  of  the  work  done 
for  it  less  than  it  would  be  but  for  such  requirements. 

This  result  is  accomplished  by  giving  the  bidder  as  exact  a  knowl- 
edge of  the  work  to  be  done  as  is  possible  to  give  him  in  advance  and 
thus  to  enable  him  to  calculate  with  exactness  the  cost  di  the  work  to 
hini,  whereas  without  such  exact  knowledge  necessarily  he  must  make 
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allowances  in  his  bid  which  with  an  exact  specification  before  him  he 
would  not  be  required  to  make;  and  further,  such  certainty  of  knowledge 
SIS  to  the  work  to  be  done  necessarily  tends  to  increase  the  number  of 
bidders,  and  thus  to  increase  competition  and  reduce  the  price  of  the 
work. 

But  whether  or  not  the  making  of  specifications  is  a  vital  conditioi^ 
precedent  to  the  making  of  a  valid  public  contract,  in  every  case  where 
the  law  requires  specifications  to  be  made,  there  can  be  no  question  but 
that,  under  the  water-works  law  the  specifications  are  intended  to  have 
such  a  character,  because  it  is  expressly  provided  in  that  law,  in  para- 
graph four  of  sec.  7,  which  provides  for  the  making  of  specifications, 
that  "If  a  contract,  agreement  or  order  made  or  authorized  by  said  com- 
missioners be  found  to  violate  any  of  the  provisions  of  this  act,  it  shall  at 
once  become  void  and  of  no  effect ;  and  no  money  shall  be  paid  or  recov- 
ered for  service  rendered  or  materials  furnished  thereunder." 

But,  conceding  for  the  sake  of  argument,  that  the  requirement  ^s  to- 
specifications  is  a  mandatory  provision  of  law,  and  cannot  be  omitted,, 
yet  it  is  contended  that  the  board  may  advertise  in  the  alternative  form,. 
as  to  various  classes  of  work  to  be  done  and  materials  to  be  furnished, 
and,  after  the  bids  are  received,  it  may  then  finally  determine  what  its- 
specifications  will  be,  and  award  the  contract  to  that  bidder  whose  bid 
is  found  to  be  the  lowest  for  the  work,  according  to  the  specifications- 
adopted  after  the  bids  have  been  received.  Such  was  the  course  pursued 
in  this  case. 

I  am  of  the  opinion  that  such  a  course  violates  both  the  letter  and 
the  spirit  of  the  law.  It  violates  the  letter  of  the  law,  because  the  law  ex- 
pressly requires  that  the  specifications  shall  be  adopted  before  the  bids 
are  called  for;  and  it  violates  the  spirit  of  the  law,  because  it  opens  the 
door  of  favoritism  and  fraud  by  enabling  a  board  after  the  bids  are  re- 
ceived to  adapt  the  specifications  to  meet  the  bid  of  a  favorite  bidder.  It 
is  no  answer  to  this  position  to  say  that  the  board  may  be  ignorant  of  the 
cost  of  the  different  kinds  of  work  it  may  contemplate  until  it  receives- 
bids  for  the  same,  and  therefore  ought  .not  to  be  compelled  to  adopt  .a. 
plan  which  in  the  end  may  prove  to  be  the  most  expensive ;  because  the 
board  has  power  to  employ  engineers  and  such  other  employees  as  they 
may  deem  necessary  to  assist  them  in  determining  such  questions,  and 
furthermore  has  the  privileges  of  rejecting  all  bids  if  it  deems  it  best  ta 
do  so.  If  therefore  its  engineers  have  not  advised  it  wisely,  it  may  re- 
ject all  bids  and  prepare  new  specifications  until  it  is  satisfied  that  it  has 
the  best  and  most  economical  plan. 

It  is  contended  for  the  defendants  however  that  the  decision  of  the 
common  pleas  court  of  Franklin  county  in  State,  ex.  rel.  Kelly  v.  Board 
of  Education,  10  Dec.  Re.,  314,  is  in  conflict  with  the  conclusion  reached 
in  this  case.  «In  that  case,  the  board  of  education,  desiring  to  heat  a- 
school  building,  advertised  for  plans,  specifications  and  bids  at  the  same 
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time,  the  intention  being  to  secure  plans  and  bids  of  the  various  systems 
of  heating  in  the  market..  The  right  to  do  this  involved  the  constructioa 
of  sec  3988,  Rev.  Stat,  which  governs  certain  school  boards  in  making 
any  improvements  exceeding  five  hundred  and  fifteen  hundred  dollars. 
In  construing  the  section,  the  court  held  that  it  did  not  require  specifi- 
cations in  advance  of  the  bids.*  Assuming  such  ta  be  the  true  construc- 
tion of  the  section,  the  case  presented  was  entirely  diflferent  from  that 
presented  here,  where  the  law  requires  specifications  in  advance  of  the 
bids.  The  dyision  in  this  case,  therefore,  is  not  necessarily  in  conflict 
with  that  in  State,  ex.  rel.  Kelly  v.  Board  of  Education,  supra,  but  if  the 
(kdsion  of  that  case  requires  a  decision  of  this  case  different  frcwi  that 
above  indicated,  I  must  respectfully  decline  to  follow  it. 
The  injunction  prayed  for  in  this  case  will  be  allowed. 

Supplemental  Opinion.  ' 

Smith,  J. 

It  was  my  understanding  when  this  case  was  heard  upon  a  former 
occasion,  that  the  hearing  was  to  be  final,  and  such,  it  seems,  was  the 
understanding  of  cotmsel  for  plaintiff ;  but  it  appears  that  the  corporation 
counsel  did  not, so  understand  the  matter,  and  at  his  request,  I  have 
allowed  an  amended  answer  to  be  filed,  and  the  final  hearing  to  be  had 
upon  the  issues  as  made  by  said  amended  answer. 

The  original  answer  was  substantially  a  general  denial  of  the 
material  allegations  of  the  petition.  The  amended  answer,  while  re- 
affinning  such  general  denial,  alleges  further,  that  the  plaintiff  did  not. 
bring  this  action  in  good  faith  as  a  tax-payer,  and  in  behalf  of  the  city  of 
Cincinnati,  but  as  the  agent  and  attorney,  and  in  behalf  of  one  E.  A. 
Phclan,  a  competing  bidder  for  the  contract;  and  alleges  further,  that 
"under  the  contract  in  the  petition  described  a  large  amount  of  work  has 
been  done  by  the  David  Folz  Asphalt  Paving  Company;  that  the  work 
under  said  contract  progressed  to  the  knowledge  of  the  plaintiff  and 
without  any  effort  or  attempt  on  plaintiff's  part  to  stop  the  same ;  that 
plaintiff  filed  no  motion  and  made  no  application  for  a  temporary  re- 
straing  order  in  this  cause,  although  repuested  so  to  do  by  the  defendants 
and  notified  by  the  defendants  that  the  work  under  said  contract  was  pro- 
gressing and  could  not  be  stopped  without  a  risk  of  incurring  liability 
to  the  said  David  Folz  Asphalt  Paving  Company,  for  breach  of  the  con- 
tract described  in  the  petition ;  and  that,  because  of  said  facts,  it  is  not 
lawful  nor  equitable  that  plaintiff  should  receive  the  relief  prayed  for.'* 

The  case  is  now  to  be  disposed  of  upon  the  evidence  taken  at  the 
first  hearing,  together  with  the  evidence  heard  upon  the  new  issue  made 
by  the  amended  answer. 

An  the  evidence  which  bears  upon  the  issues  that  the  suit  is  not 
temght  by  the  plaintiff  as  a  tax-payer,  in  good  faith,  was  submitted  upon 
the  first  hearing,  without  objection  by  plaintiff,  although  the  issue  was 
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QQt  made  by  the  pleadings.  It  was  considered  by  me  at  that  time; 
although  no  reference  is  made  to  that  question  in  the  opinion  rendered,, 
for  the  reason,  that  the  testimony  of  plaintiff  was  so  clear  and  positive 
upon  the  point,  that,  being  uncontradicted  by  any  evidence  except  the 
circumstance  that  the  plaintiff  had  represented  one  of  the  cc»ipeting 
bidders  at  the  time  the  contract  was  made,*  it  was  quite  clear  that  I  would 
not  be  warranted  in  disbelieving  the  plaintiff  and  dismissing  the  case, 
even  if  it  be  considered  (a  question  upon  which  I  express  no  opinion) 
that  the  motive  of  a  tax-payer  who  exercises  a  right  given  him  by  the 
statute,  to  bring  an  action  can  be  interposed  as  a  defense  to  defeat  his. 
action. 

This  defense  therefore,  fails  upon  the  evidence. 

With  respect  to  the  next  defense,  viz,  that  the  plaintiff  allowed  the 
work  to  proceed  to  such  tin  extent  before  the  bringing  of  the  action  and 
before  the  final  hearing  of  the  case,  that  he  is  equitably  estopped  from 
making  complaint,  the  evidence  may  be  briefly  stated  to  be  as  follows : 

The  contract  was  entered  into  between  the  David  Folz  Asphalt 
Paving  Company  and  the  commissioners  of  the  water-works,  on  Sep- 
tember 17,  1898.  At  the  time  the  award  was  made  the  plaintiff,  who  was 
acting  for  Phelan  &  Co.,  who  are  a  St.  Louis  firm,  gpenly  protested 
against  the  award.  The  president  of  the  board  stated  that  he  was  glad 
the  question  was  to  be  raised,  as  a  prominent  attorney  of  the  city  con- 
tended that  the  board  had  the  power  to  let  to  the  lowest  and  best  bidder. 

On  September  24,  1898,  within  one  week  from  the  making  of  the 
award,  the  plaintiff  filed  this  suit. 

On  September  26,  the  corporation  counsel  notified  the  board  that  the 
suit  had  been  begun.  On  October  13,  the  defendants  filed  their  answer; 
on  November  i,  the  hearing  was  had;  and  on  November  19,  the  decision 
was  rendered.  The  month  of  September  is  one  of  the  vacation  months 
of  the  court,  although  one  of  the  judges  is  daily  in  attendance  to  dispose 
of  any  business  that  is  pressing.  During  October  the  court  was  engaged 
in  general  term  work,  hearing  arguments  in  the  morning  and  consulting 
during  the  afternoon,  although  one  of  the  judges  is  always  ready  to  dis- 
pose of  pressing  business,  in  special  term,  in  the  afternoons. 

Immediately  at  the  close  of  general  term  the  case  was  taken  up  and 
heard  out  of  its  order,  upon  the  application  of  the  plaintiff,  but  no  ap- 
plication was  ever  made  for  such  hearing  by  counsel  for  the  defendants. 

At  the  time  the  suit  was  filed,  the  contractor  had  only  been  at  work 
about  four  days.  Notwithstanding  the  pendency  of  the  suit  the  work 
proceeded.  At  the  time  the  decision  was  rendered,  about  $12,000  worth 
of  work  had  been  performed,  and  about  $6,000  had  been  paid  on  the 
same.  After  the  decision  the  work  ceased  and  has  not  been  restmied. 
It  is  further  shown,  that  the  work  thus  far  done  is  for  a  lower  price  than 
it  would  have  been  done  under  any  of  the  other  bids,  that  part  of  the 
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"Work  which  was  covered  by  the  alternative  specifications  not  having  beedi 
reached. 

Conceding,  lor  the  sake  of  argument,  that  a  taxpayer  who  wishes  to 
cnjom  the  "performance  of  any  contract  made  in  behalf  of  the  corpora- 
tion in  contravention  of  the  laws  governing  the  same"  must  take  steps  to 
enjoin  within  a  reasonable  time  after  the  making  of  the  contract,  the 
<|ticstion  to  be  determined  is,  whether  the  plaintiff  in  this  case  has  not 
acfed  within  such  reasonable  time. 

As  a  protest  was  filed  with  the  board  at  the  time  the  contract  was 
made,  which  protest  was  sufficient  to  put  the  board  and  the  successful 
bidder  upon  inquiry  as  to  whether  the  provisions  of  the  statutes  had  been 
complied  with ;  and,  as  such  protest  was  followed  by  a  suit  a  week  later, 
and  when  only  four  days*  work  had  been  done  upon  a  contract  involving 
over  one  hundred  thousand  dollars,  it  is  difficult  to  see  in  what  respect 
the  plaintiff  was  guilty  of  any  delay  in  the  assertion  of  his  rights  as  a 
taxpayer,  or  why  the  board  and  the  successful  bidder,  when  they  con- 
tiaued  in  the  work,  did  not  assume*  all  the  perils  which  an  ultimate  de- 
dsion  of  the  case  in  favor  of  the  plaintiff  would  entail  upon  them. 

But,  it  is  contended,  that  the  unreasonable  delay  of  plaintiff  con- 
sisted not  in  a  delay  in  beginning  his  action,  but  in  not  moving  for  a  tem- 
porary restraining  order,  and  in  waiting  for  a  final  hearing  of  the  case  to 
determine  his  right  to  an  injunction. 

But  a  temporary  restraining  order  can  not  be  granted  without  the 
giving  of  a  bond  to  idemnify  the  defendant  in  case  the  final  judgment  is 
in  favor  of  the  defendant.     Sec.  5576,  Rev.  Stat. 

I  know  of  no  rule  in  the  prosecution  of  a  suit  in  equity  which  re- 
quires the  taxpayer  to  subject  himself  and  sureties  to  such  a  liability,  or 
to  be  held  guilty  of  such  a  want  of  diligence  in  the  asertion  of  his  right 
against  the  performance  of  an  illegal  contract,  that  his  petition  must  be 
dismissed. 

And  certainly  no  such  rule  should  prevail  in  view  of  the  fact  that 
the  defendant  is  not  compelled  to  wait  until  the  third  Saturday  after  the 
second  Monday  following  the  filing  of  the  petition  before  he  files  his  an- 
swer, but  may  file  the  answer  at  any  time,  and  the  case,  being  at  issue, 
may,  as  is  the  practice  in  this  court,  have  it  taken  out  of  its  order  and 
heard  as  a  case  involving  questions  of  public  interest.  Sec.  5134,  Rev. 
Stat 

But,  as  the  answer  was  not  filed  until  October  13,  and  as  the  plain- 
tiff thereupon  requested  that  the  case  be  taken  out  of  its  order  and  be 
given  a  special  setting,  and  the  case  was  finally  heard  on  November  i, 
it  is  not  only  true  that  the  plaintiff  was  not  guilty  of  negligence,  but  it 
may  be  affirmatively  stated  that  he  prosecuted  the  case  with  unusual  dili- 
gence. 

For  the  reasons  above  stated,  I  do  not  think  the  plaintiff  has  been 
guilty  of  any  conduct,  either  in  the  asertion  of  his  rights  or  the  prosecu- 
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tion  of  the  same,  which  would  prevent  him  from  the  relief  prayed  for  in 
his  petition. 

I  come  now  to  the  last  defense,  viz,  that  by  sec.  1779,  Rev.  Stkt,  the 
court  is  empowered  in  a  case  of  this  character  to  make  such  an  order  "as 
the  equity  and  justice  of  the  case  demands,"  and  that  therefore,  as  I  un- 
derstand the  contention,. the  court  should  make  an  order  for  the  payment 
of  the  David  Folz  Asphalt  Paving  Company  of  the  unpaid  balance  of 
^,000,  which  they  claim  is  due  them  for  work  already  performed 

It  is  true  that  sec.  1779,  Rev.  Stat.,  by  the  general  language  used 
therein,  does  give  the  court  a  certain  discretion  in  making  the  order  of 
injunction,  yet  the  true  interpretation  of  that  section  must  undoubtedly 
be  that  what  the  statute  expressly  forbids,  the  court  has  no  right,  under 
the  g^ise  of  a  so-called  discretion,  to  grant. 

In  the  first  opinion  in  this  case,  after  calling  attention  to  the  require- 
ment of  the  water-works  law,  that  no  contract  should  be  entered  into 
unless  the  same  was  preceded  by  proper  specifications,  I  directed  atten- 
tion to  the  further  provision  in  the  fburth  paragraph  of  section  7,  that, 

"If  a  contract,  agreement  or. order  made  or  authorized  by  said  com- 
missioners be  found  to  violate  any  of  the  provisions  of  this  act,  it  shall  at 
once  become  void  and  of  no  eflfect,  and  no  money  shall  be  paid  or  recov- 
ered for  service  rendered  or  material  furnished  thereunder.*' 

Now,  inasmuch  as  this  contract  is  void  because  of  a  failure  to  comply 
with  the  provisions  of  the  water  works  law,  the  law  has  expressly  de- 
clared that  no  money  can  be  recovered  for  any  service  rendered  or  mar 
terials  furnished  under  such  contract;  and  I  am  thus,  by  the  express 
terms  of  the  statute,  precluded  from  attaching  as  a  condition  to  the  de- 
cree herein  that  such  payment  should  be  made  by  the  city  authorities. 

For  the  reasons  above  stated,  no  ground  exists  for  modifying  the 
judgment  heretofore  made  in  this  case. 

Frederick  Hertenstein,  for  plaintiff. 

Bills  (7.  Kinkead,  corporation  counsel. 

/.  B,  Frankel,  for  defendants. 


^     PUBLIC  MONEY— CITY  TREASURER. 

[Hamilton  Common  Pleas.  1896.] 

Board  of  Education  v.  Eshelby. 

1.  iLLBGAi.  Deposit  of  Pubwc  Funds  Violates  Bond. 

A  city  treasurer,  who  is,  by  law,  the  custodian  of  school  funds,  by  depositing 
such  funds  in  a  bank  in  a  manner  not  authorized  by  law,  violates  the  contract 
of  his  bond  to  faithfully  perform  the  duties  of  his  office. 

2.  Treasurer  Not  Trustee,  Agent  or  Bailee. 

Such  treasurer  is  not  a  trustee,  agent  or  bailee,  in  the  ordinary  sense,  but  for 
the  functions  of  his  office  is  invested  by  the  government  with  part  of  its 
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soverei^pity  and  when  he  deposits  public  money  at  interest  in  a  bank  it  is 
the  same  as  if  the  department  of  the  government  he  represents  had  made  the 
deposit  itself. 

3.  iNTBRBSr   ON  PUBI«IC  MONBY  COVBRBD  BY  BOND. 

The  profits  arising  from  public  funds  deposited  by  such  treasurer  in  the. 
method  prescribed  by  law,  inure  to  the  benefit  of  the  city,  and  the  interest 
received  by  the  treasurer  from  funds  illegally  deposited  is  comprehended  by 
his  bond. 

4.  OpncBR  Rbcbiving  Such  Interest  Against  Pubuc  Poi^icy. 

It  would  be  against  public  policy  to  permit  such  treasurer  to  deposit  public 
money  and  appropriate  the  interest  to  his  own  use. 

Hqoister,  J. 

The  defendant  entered  upon  the  office  of  city  treasurer  of  Cincinnati, 
^  July  5.  1897.  As  such  treasurer  he  was  ex-oMcio  treasurer  of  the 
school  funds  of  the  school  district  of  Cincinnati.  Between  July  5,  1897, 
and  July  i,  1898,  he  received,  held  and  disbursed  money  of  the  school 
district  of  Cincinnati.  As  the  funds  came  into  his  hands  he  deposited 
them  to  the  credit  of  E.  O.  Eshelby,  treasurer,  in  the  Atlas  National 
Bank,  a  corporation  of  the  United  States  doing  business  in  Cincinnati. 
From  time  to  time  within  the  period  named  he  was  paid  by  the  bank  upon 
the  average  balances  of  the  deposit  interest  amounting  to  the  stun  of 
$2,051.62. 

The  ownership  of  this  money  is  the  question  in  controversy,  the 
plaintiff  and  defendant  each  la3dng  claim  to  it. 

Before  entering  upon  his  duties,  the  defendant  executed  a  bond,  as 
rquired  by  sec.  4043,  Rev.  Stat.,  payable  to  the  state  of  Ohio,  the  condi- 
tion of  which  was :  "If  the  said  Edwin  O.  Eshelby  shall  faithfully  per- 
form all  and  singular  his  duties  as  said  treasurer  of  the  school  fund  of 
the  district  of  Cinciimati  and  shall  faithfully  keep,  disburse  and  account 
for,  according  to  law,  all  moneys  that  shall  come,  from  time  to  time,  into 
his  hands  as  such  treasurer,  and  at  the  expiration  of  his  term  of  office 
shall  pay  over  to  the  proper  person  or  authority  all  such  money  remain- 
ing in  his  hands,  then  this  obligation  shall  be  void  and  of  no  effect." 

The  defendant  seeks  to  justify  his  position  by  claiming  that  his  sole 
responsibility  touching  the  school  funds,  which  came  into  his  hands 
through  the  channels  provided  by  law,  arises  by  virtue  of  the  contract  he 
has  made  with  the  state  of  Ohio,  as  contained  in  the  terms  of  his  bond. 
He  says  that  he  is  not  the  agent  of  the  city,  its  trustee  or  bailee  for  hire, 
whose  responsibility,  with  reference  to  the  money  or  others  in  their  cus- 
tody, is  to  be  measured  by  the  degree  of  care  they  have  exercised  in  its 
safe  keeping,  and  who  are  not  permitted  by  the  law  to  retain  as  their 
own,  interest  upon  money  in  their  possession  by  virtue  of  their  trust  or 
agency.  He  would  be  held  only  as  it  is  nominated  in  the  bond.  His 
point  is,  that  when  he  has  disbursed  as  required  by  law  the  moneys  which 
have  come  into  his  hands  by  operation  of  law,  he  has  discharged  his  full 
outy,  and  that,  as  there  is  no  law  to  cover  a  case  in  which  interest  on 
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public  moneys  is  made  in  the  way  that  he  has  made  it,  the  interest  can 
belong  to  no  one  but  himself. 

Whatever  diversity  of  opinion  there  may  be,  of  the  nature  of  the  re- 
sponsibility of  such  public  officers  as  a  city  treasurer  is,  the  Supreme 
■  Court  has  held  that  the  liability  of  a  county  treasurer  is  upon  contract,  a 
positive  obligation  as  against  the  liability  of  a  bailee  raised  by  operation 
of  law  in  the  absence  of  positive  engagement : 

"By  accepting  the  office,  a  treasurer  assumes  upon  himself  the  duty 
of  receiving  and  safely  keeping  the  public  money  and  of  paying  it  out 
according  to  law.  His  bond  is  a  contract  that  he  will  not  fail,  upon  any 
account,  to  do  these  acts.  It  is,  in  effect,  an  insurance  against  the  de- 
linquency of  himself  and  against  the  fault  and  wrongs  of  others  in  regard 
to  the  trust  placed  in  his  hands."    State  v.  Harper,  6  Ohio  St.,  608. 

To  the  exact  point  are  also:  Muzzy  v.  Shattuck,  i  Denio,  233; 
United  States  v.  Prescott,  3  How.,  578;  Commonwealth  v.  Comley,  3  Pa. 
St.,  372;  Commonwealth  v.  Baily,  129  Pa.  St.,  480;  Linville  v.Xeininger^ 
72  Ind.,  491 ;  McClelland  v.  The  State,  138  Ind.,  321 ;  Inhabitants  of  New 
Providence  v.  McEuchron,  33  N.  J.  L.,  339;  Township  v.  Gordon,  37 
la.,  550. 

If  it  be  true,  as  claimed  by  the  defendant,  that  the  obligation  of  such 
a  treasurer  is  upon  the  contract  of  his  bond  only,  and  there  is  no  statute 
which  covers  moneys  of  the  kind  in  dispute,  which  come  into  the  treas- 
urer's hands,  and  as  it  is  true  that  such  treasurer  is  not  a  trustee  or  agent 
in  the  ordinary  sense,  responsible  to  his  principal  or  beneficiary  for  all 
profits  accruing  to  the  fund  in  his  hands  as  agent  or  trustee,  the  defend- 
ant's position  has  at  least  the  merit  of  great  plausibility;  and  upon  it, 
learned  counsel  may,  as  they  do,  make  a  most  forcible^  argument.  In- 
deed, in  the  absence  of  a  positive  statute  providing  for  interest  raised 
from  funds  deposited  in  the  way  the  defendant  deposited  the  school 
funds,  the  log^c  of  the  situation,  based  upon  these  premises,  seems  to  re- 
quire the  conclusion  that  when  he  has  paid  out  the  moneys  actually  paid 
into  his  hands  by  the  proper  officers,  collected  by  them  through  the  vari- 
ous means  provided  by  law,  to  be  credited  by  law  to  the  school  fund,  he 
has  done  his  whole  duty  under  his  contract. 

The  force  of  this  position  is  so  strong  that  the  Supreme  Court  of 
Indiana  were  constrained  to  hold  in  a  similar  case  that  the  public  funds 
in  the  hands  of  a  county  treasurer  were  his  own.  The  lang^ge  of  the 
court  is  so  pertinent  that  it  may,  with  propriety,  be  quoted  at  length : 

"It  is  probably  the  correct  rule,  that  when  an  officer  has  complied 
with  the  terms  of  his  official  bond,  by  keeping  the  moneys  safely  during 
his  first  term  of  office,  and  by  paying  it  out  when  legally  required  during 
his  term,  or  accounting  for  and  pa3ring  the  same  over  to  the  proper  person 
or  authority  at  the  expiration  of  his  term,  he  has  done  all  that  the  law  and 
the  terms  of  his  bond  require  of  him.    He  is  not,  like  a  trustee  or  an 
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agent,  a  mere  bailee  or  custodian  of  the  money  in  his  hands.    The  money 
which  he  receives  becomes  his  own  money." 

Accordingly,  it  was  decided  that  the  interest  on  public  moneys  de- 
posited by  him  in  a  bank  belonged  to  him,  and  not  to  the  county  of  which 
he  was  treasurer,  Shelton  v.  State,  53  Ind.,  331. 

The  same  court,  in  Linville  v.  Leininger,  supra,  say: 

"The  legal,  technical  title  to  the  money  which  comes  into  the  hands 
of  a  public  dBficer,  for  which  bond  is  given,  is  in  himself." 

And  although  the  court  held,  afterwards,  that  such  title  is  legal  only 
in  a  technical  and  limited  sense,  and  that  upon  the  death  of  a  township 
trustee,  if  the  money  in  his  hands,  which  really  belonged  to  the  county, 
could  be  identified,  it  should  be  delivered  over  to  his  successor,  or  if  not, 
tbe  amount  should  be  allowed  against  his  estate,  yet  the  court  did  not 
doubt  the  correctness  of  its  former  decision. 

Rowley,  Adm'r.,  v.  Fair,  104  Ind.,  189. 

But,  assuming  the  conclusion  to  be  correct  that  the  treasurer's  only 
obligation  lies  in  contract,  yet  the  bond  requires  that  he  "shall  faithfully 
perform  all  and  singular  his  duties  as  said  treasurer  of  the  school  fund 
and  shall  faithfully  keep,  disburse  and  account  for,  according  to  law,  all 
moneys  that  shall  come,  from  time  to  time,  into  his  hands  as  such  treas- 
urer." 

The  contract,  therefore,  must  be  construed  in  the  light  of  all  of  the 
laws  in  existence  at  the  time,  reflecting  in  any  way  upon  the  duties  of 
the  treasurer  with,  reference  to  the  public  moneys  which  come  into  his 
hands. 

The  treasurer  of  Cincinnati  is  the  custodian  of  the  school  funds  by 
virtue  of  his  office,  sec.  4042,  Rev.  Stat.,  and  "treasurers  of  city  districts 
shall  not  be  allowed  compensation  for  disbursing  the  school  funds,"  sec. 
4056.  "His  salary  is  compensation  for  performing  all  the  duties  of  his 
oflSce."    Judge  Force,  in  Knorr  v.  Board  of  Education,  8  Dec.  Re.,  672. 

The  law  establishing  the  office  of  treasurer,  inoperation  at  the  time 
the  defendant  was  elected,  is  a  part  of  what  is  known  as  the  new  charter 
of  Cincinnati,  and  is  found  in  sec.  1709a,  Rev.  Stat.  This  fixes  the 
amount  of  the  salary  for  each  officer,  including  the  treasurer,  who  shall 
receive  $3,500  annually,  "which  said  several  salaries  shall  be  payable  in 
monthly  installments,  and  shall  not  be  increased  nor  diminished  during 
the  temi  of  office  of  any  of  said  officers,  and  none  of  said  officers  shall 
receive  any  other  or  further  compensation  whatsoever.  The  compensa- 
tion of  all  officers  shall  be  by  stated  salary  and  all  fees  and  perquisites 
authorized  by  law  or  ordinance  shall  be  paid  into  the  city  treasury,  and 
unless  otherwise  provided  shall  be  credited  to  the  general  fund." 

It  would  seem,  therefore,  that  under  no  circumstances  can  the  treas- 
urer receive  greater  compensaticm  for  all  of  his  services,  including  the 
handling  of  the  school  fund,  than  his  stated  salary. 
But  by  sec.  4047,  Rev.  Stat.,  it  is  provided  that: 
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"No  money  shall  be  paid  to  the  treasurer  of  a  district  other  than  that 
received  from  the  county  treasurer,  except  upon  order  of  the  clerk  of  the 
board,  who  shall  report  the  amount  of  such  miscellaneous  receipts  to  the* 
county  auditor  each  year  immediately  preceding  such  treasurer's  settle- 
ment with  the  auditor,"  etc 

It  is  very  clear,  from  this  section,  if  it  stood  alone,  that  the  treas- 
urer could  have  no  sources  of  receipt  of  moneys  excepting  as  therein  in- 
dicated. It  is,  therefore,  argued  that  the  laws  touching  his  duty  and 
compensation  should  be  construed  only  with  reference  to  such  money  as 
the  legislature  clearly  contemplated  would  come  into  his  hands,  and  that 
if  he  became  possessed  of  any  other  moneys  not  received  in  the  way  pro- 
vided by  law,  those  provisions  did  not  apply. 

There  is  force  in  this  position ;  but  it  ignores  a  statute  passed  subse- 
quently to  sec.  4047,  Rev.  Stat. 

"In  cities  of  the  first  grade  and  first  class  the  city  treasurer,  upon 
giving  bond  as  required  by  law,  and  having  no  sufficient  burglar  and  fire- 
proof safe,  may,  by  and  with  the  consent  of  his  bondsmen,  deposit  the 
funds  and  money  of  said  city  in  such  bank  or  banks  as  to  him  may  seem 
best  and  safest  for  the  interests  of  said  city,  but  such  deposit  shall  be  so 
conditioned  as  to  be  subject  at  all  times  to  the  warrant  and  order  of  such 
treasurer  as  required  by  law  to  be  drawn.  That  all  profits  arising  from 
such  deposit  or  deposits  shall  inure  to  the  benefit  of  said  city."  Section 
1773-1,  Rev.  Stat. 

Whether  the  defendants  had  such  safe,  or  obtained  such  consent, 
does  not  appear ;  if  he  had  and  did,  he,  of  course,  has  no  right  to  the  in- 
terest in  question,  and  there  would  be  no  occasion  to  pursue  the  inquiry 
further.  It  may  be  assumed,  therefore,  that  he  had  no  such  safe  and 
made  the  deposit  without  the  consent  of  his  bondsmen. 

With  sec.  1 773- 1,  Rev.  Stat.,  should  also  be  considered  the  embez- 
zlement act,  sec.  6841,  Rev  Stat.,  which  provides  among  other  things 
that: 

"Whoever,  being  charged  with  the  *  *  *  receipt,  safe-keeping, 
transfer  or  disbursement  of  the  public  money  *  *  *  or  any  part 
thereof  belonging  to  the  *  *  *  board  of  education,  *  *  *  con- 
verts to  his  own  use  *  *  *  or  uses  by  way  of  investment  in  any  kind 
of  security,  stock,  loan,  property,  land  or  merchandise,  or  in  any  manner 
or  form  whatever,  or  loans,  with  or  without  interest  to  any  company, 
corporation,  association  or  individual,  or,  except  as  hereinafter  provided, 
deposits  with  any  company,  corporation  or  individual  any  portion  of  the 
public  money  or  any  other  funds,  property,  bonds,  securities  assets  or 
effects  of  any  kind  received,  controlled  or  held  by  him  for  safe-keeping 
or  under  his  control  for  a  specific  purpose,  transfer  or  disbursement,  or 
in  any  way  or  manner,  or  for  any  other  purpose,  shall  be  deemed  guilty 
of  embezzlement  of  so  much  of  the  money  or  other  property  thus  con- 
verted, used,  invested,    loaned,  deposited    or  paid    out    *    *    *    pro- 
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vided,  however,  nothing  in  this  act  shall  be  so  construed  as  to  make  it  un- 
lawful for  the  treasurer  of  any.  township,  municipal  corporation,  board  of 
education  or  cemetery  association,  to  deposit  any  portion  of  such  public 
money  with  any  person,  firm,  company  or  corporation  organized  and 
doing  a  banking  business  under  the  banking  laws  of  the  state  of  Ohio  or 
the  banking  laws  of  the  United  States ;  provided,  further,  the  deposit  of 
any  such  funds  in  any  such  bank  shall  in  no  wise  release  any  such  treas- 
urer from  liability  from  any  loss  which  may  occur  thereby." 

Considering,  for  a  moment,  the  statute  last  cited,  the  legislature  has 
apparently  sought  to  make  a  distinction  between  the  deposit  of  public 
moneys  and  the  loan  of  them.  It  may  be  lawful  to  deposit  them  with  a 
bank,  but  a  crime  to  loan  them  to  a  bank,  with  or  without  interest.  The 
statute  says  nothing  of  depositing  them  at  interest.  Assuming  that  there 
is  a  difference  between  the  loan  of  a  lump  sum  and  taking  therefor  a 
promissory  note,  or  some  evidence  of  indebtedness,  and  a  deposit  in  the 
ordinar}'  sense,  opening  an  account,  paying  in  moneys  from  time  to  time, 
and  paying  them  out  as  occasion  may  require  in  the  ordinary  course  of 
business,  and,  assimiing,  further,  that  the  defendant's  turning  the  public 
moneys  over  to  the  Atlas  bank  was  a  pure  deposit  and  not  a  loan  and, 
further,  that  the  transaction  could  not  be  regarded  as  an  investment  by 
him  of  the  public  funds  the  usufruct  of  which  was  to  accrue  to  himself, 
the  result  is  that  tlie  city  treasurer  may,  under  sec.  1773-1,  Rev.  Stat.,  not 
having  a  burglar  and  fireproof  safe,  and  wkh  the  consent  of  his  bonds- 
men, deposit  city  funds  in  a  bank  and  not  be  guilty  of  a  crime  if  he 
pockets  the  interest  it  earns  instead  of  turning  it  over  to  the  city,  to 
which,  by  the  statute,  it  belongs. 

Upon  these  premises  and  assumptions,  the  defendant  claims  that  if 
'  a  treasurer  makes  the  deposit  in  a  bank,  with  such  consent  and  not  hav- 
ing such  safe,  and  follows  the  law  thereby  in  the  manner  of  the  deposit, 
the  city  gets  the  benefit  of  the  interest ;  but  if  he  does  not  have  such  con- 
sent and  has  such  safe  and  makes  the  deposit  disregarding  the  law  which 
requires  such  preliminary  to  the  deposit,  there  is  no  express  statute  to 
cover  his  act,  and  gives  him  the  opportunity  to  claim  that  the  interest 
thereon  belongs  to  him.  In  other  words,  if  he  does  his  duty  as  pre- 
scribed by  law  in  making  his  deposits,  the  city,  and  not  he,  reaps  the  ad- 
vantage of  interest  earned ;  but  if  he  disregards  the  law,  the  money  goes 
to  himself. 

Section  1773-1,  Rev.  Stat.,  shows  that  the  legislature  had  in  contem- 
plation the  receipt  of  other  moneys  by  the  treasurer  than  those  paid  to 
him  under  the  provisions  of  sec.  4057,  Rev.  Stat.,  and  provided  a  way  by 
"Which  he  might  legally  make  deposit  of  them  at  interest  It  necessarily 
follows  that  a  deposit  by  him  in  any  other  way  is  illegal. 

Construing  all  of  these  statutes  together  and  giving  them  all  effect, 
Hie  conclusion  must  be  that  when  the  treasurer  receives  more  compensa- 
tion per  annum  than   $3,500  per  annum  from   whatsoever  source,  and 
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when  he  has  deposited  public  funds  in  a  manner  contrary  to  law,  he  has 
failed  faithfully  to  perform  his  duty,  and  has  broken  his  contract  as  con- 
tained in  his  bond. 

Through  his  illegal  act  he  has  in  his  possession  money  whidi,  but 
for  it,  would  go  to  the  city.  He  has,  therefore,  become  liable  on  his  bond 
for  the  amount  of  money  the  loss  of  which  he  has  caused  by  his  illegal 
proceeding. 

Possibly  it  would  have  been  more  technically  correct  to  have  brought 
the  suit  directly  on  the  bond.  But  as  the  defendant  hafe  pleaded  the  bond, 
the  identical  questions  of  law  are  presented  which  would  have  arisen  in 
such  a  case,  and  the  court  may  proceed  with  propriety  to  judgment  ac- 
cordingly. 

But  this  court  is  of  opinion  that  the  treasurer's  duties  do  not  rest  in 
contract  alone.  Public  office  is  no  man's  private  property.  It  is,  as  has 
been  well  said,  by  an  eminent  citizen,  a  public  trust.  It  is  "an  employ- 
ment in  behalf  of  the  government  in  a  station  or  public  trust,"  say  the 
Supreme  Court  in  State  v.  Kennon,  7  Ohio  St.,  547,  556,  and  to  the  point 
are  the  definitions  of  an  office  adopted  in  State  v.  Wilson,  29  Ohio  St.> 
347.  Compensation  is  by  no  means  an  element  necessary  to  it.  State  v- 
Kennon,  supra,  State  v.  Anderson,  45  Ohio  St.,  196.  In  it  no  man  can 
operate  for  himself.  Every  act  in  its  administration  should  have  for  its 
object  the  good  of  the  public,  whom  the  officer  represents,  and  not  his  in- 
dividual enrichment  through»the  use  of  public  funds. 

In  the  discharge  of  the  duties  of  the  office,  the  officer  performs  no 
individual  function  and  has  no  individual  right  or  power.  He  legally 
acts  as  an  officer,  or  he  does  not  act  at  all.  For  the  time  being  he  is  part 
of  the  administration  of  the  government,  whose  sovereignty  he  not  only 
represents,  but  he  is,  for  the  certain  functions  entrusted  to  him,  the  sov- 
ereign itself.  McPherson  v.  Foster,  43  Iowa,  48,  63.  He  has  no  in- 
dividual duty  to  perform.  He  has  not  the  custody  of  individual  funds. 
Every  dollar  that  comes  into  his  possession  finds  its  lodgment  there  be- 
cause it  is  public  money.  So  that  when  he  is  handling  public  funds  it  is 
the  same  as  if  the  department  he  represents  of  the  government  was  itself 
doing  so.  But  as  individuals  must  receive  and  disburse  public  mone}'^, 
the  state  invests  them  with  a  portion  of  its  sovereignty  for  that  purpose, 
only  requiring  a  bond  to  protect  itself  in  case  the  individual  should  forget 
the  nature  of  his  position  and  operate  toward  and  with  the  money  as  if  it 
were  his  own.  The  bond  is  but  an  incident  to  the  duties  of  the  office ;  an 
insurance  of  their  faithful  discharge.  But  the  duties  are  existent  all  the 
time,  and  would  be  the  same  even  if  no  bond  were  required.  The  money 
which  came  into  the  defendant's  hands  never  was  his  in  any  sense  what- 
soever. It  was  public  money  when  he  got  it,  and  never  lost  the  public 
impress  upon  it.  When  he  deposited  it  in  the  bank  it  was  the  same  as 
if  the  school  board  itself  had  deposited  its  own  money,  and  he  was  but 
the  means  by  which  it  was  done. 
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It  may  be  difficult  to  find  exact  authority  for  this  position,  but  any 
other  seems  to  the  court  altogether  irrational,  and  its  force  was  tactitly 
recognized  by  the  defendant  when  he  deposited  the  school  funds  to  his 
credit  as  "treasurer,"  and  not  a  san  individual. 

Authority  is  not  wanting,  however,  for  the  assertion  that  a  public 
officer  has  delegated  to  him  a  portion  of  the  sovereignty.  State  v.  Ken- 
non,  7  Ohio  St.,  569.  Not  to  multiply  authorities,  citation  is  made  from* 
19  Am.  and  Eng.  Ency.,  in  which,  at  page  582,  will  be  found  many  cases 
sustaining  this  proposition. 

But  there  is  another  reason  whi«h  would  preclude  the  defendant 
from  successfully  claiming  the  money  as  his  own.  The  use  by  a  public 
officer  of  public  moneys  in  a  manner  unauthorized  by  law  and  for  his  own 
benefit  is  contrary  to  public  policy.  That  expression,  ranking  with  "due 
process  of  law,"  for  difficulty  of  concise  definition,  has  nevertheless  been 
defined  in  this  manner : 

"That  principle  of  the  law  which  holds  that  no  one  can  lawfully  do 
that  which  has  a  tendency  to  be  injurious  to  the  public  or  against  the 
public  good,  may  be  termed  *the  policy  of  the  law,'  or  'public  policy,'  in 
relation  to  the  administration  of  the  law."  Egerton  v.  Brownlow,  4  H. 
L.  Cases,  i. 

It  can  not  be  doubted  that  it  is  exceedingly  dangerous  for  officers 
entrusted  with  public  funds  to  use  them  in  their  own  business,  or  loan 
them  or  invest  them  for  their  own  benefit.  Instances  are  but  too  num- 
erous of  public  loss  resulting  from  this  very  cause.  It  is  not  within  the 
purposes  for  which  such  funds  are  raised  that  they  be  put  to  such  use. 

While  it  is  not  decided  here  that  the  embezzlement  act  covers  this 
case,  yet  that  statute  shows  the  policy  of  the  law  relative  to  public  money, 
if,  indeed,  it  needed  such  vigorous  exemplification.  And  bonds  aflFord 
most  inadequate  protection.  The  books  are  full  of  cases  in  which  sure- 
ties have  escaped  by  reason  of  some  technicality,  or  because  of  the  strict- 
ness with  which  the  contracts  of  sureties  are  construed.  Sureties,  too, 
become  insolvent,  or  die  and  their  estates  are  divided  and  are  frequently 
.  frittered  away  or  only  made  to  respond  after  most  tedious  and  expensive 
litigation. 

The  mere  statement  of  the  proposition  should  be  sufficient  to  estab- 
lish it.  But  authority  may  be  found  in  Ohio  which,  if  not  directly  to  the 
point,  yet  illustrates  the  principle:     The  case  is  stated  in  the  syllabus : 

"Pending  a  litigation  between  the  board  of  directors  of  a  township 
and  a  special  school  district  therein,  as  to  the  custody  and  control  of  a 
fund  in  the  township  treasury,  the  board  permitted  the  treasurer,  by  a 
verbal  agreement,  to  use  the  funds  in  his  business,  on  his  agreeing  to  pay 
interest  thereon ;  the  object  being  to  earn  sufficient,  by  such  use,  to  meet 
the  interest  with  which  the  board  would  be  charged  in  the  event  the  pend- 
ing action  should  be  decided  against  it.  WTien  the  treasurer's  term  ex- 
pired/and for  the  same  reason,  the  loan  was  renewed  and  a  note  with 
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sureties  taken  for  the  amount  then  due,  payable  to  the  board,  with  in- 
terest, in  ten  months/* 

It  was  held  that  the  transaction  was  not  only  a  violatioa  of  express- 
statute,  but  that  it  was  in  contravention  of  public  policy. 

For  how  much  greater  reascHi  is  the  act  of  the  defendant  open  to  this 
objection,  when  the  only  possible  ground  he  can  have  to  hold  the  interest 
is  that  he  disregarded  the  law  in  obtaining  it.  It  will  not  do  to  say  that 
the  loaning  by  a  public  officer  of  a  public  fund,  at  interest,  is  not  contrary 
to  public  policy,  because  the  statute  expressly  provides  that  it  may  be 
done.  For,  while  it  might  be  within  the  policy  of  the  law  to  permit  it  to 
be  done  in  the  method  provided  by  law,  it  is  certainly  contrary  to  its 
policy  that  private  advantage  should  come  to  a  public  officer  through  dis- 
regard of  the  provisions  of  the  law,  particularly  when  he  has  contracted 
to  discharge  his  duties  according  to  law. 

For  all  of  these  reasons  the  court  is  of  opinion  that  the  plaintiff 
should  recover. 

Judgment  accordingly. 

Ellis  G,  Kinkead,  for  the  board  of  education. 

Frederick  Hertenstein,  for  the  defendant. 

\ 

CHRISTIAN  SCIENCE. 

[Hamilton  Common  Pleas,  1889.] 

Harriet  O.  Evans  v.  State  of  Ohio. 

1.  Section  4403p,  Rev.  Stat.,  does  not  Inci.ude  Christian  Science. 

Section  4403f,  Rev.  Stat.,  providing  that  "any  person  shaU  be  regarded  as 
practicing  medicine  or  surgery/*  within  the  meaning  of  sec.  4403c,  Rev.  Stat,, 
act  of  February  26,  1896,  requiring  a  certificate  from  the  board  of  medical 
registration,  *'who  shall  append  the  letters  M.  D.  or  M.  B.  to  his  name,  or,  for 
fee,  prescribe,  direct  or  recommend  for  the  use  of  any  person  any  drug  or 
medicine  or  other  agency,  for  the  treatment,  cure  or  relief  of  any  wound, 
fracture  or  bodily  injury,  infirmity  or  disease,"  does  not  apply  to  persons  who, 
for  a  fee  or  without,  practice  the  system  known  as  christian  science. 

2.  Defective  Information. 

An  information  charging  defendant  with  having,  for  a  fee,  prescribed,  directed 
and  recommended  "a  system  known  as  christian  science,"  without  indicating 
that  it  is  either  drug,  medicine  or  other  agency  of  the  kind  described « is  not 
sufficient ;  the  allegations  must  so  describe  the  offense  as  to  make  it  certain 
that  the  act  charged  is  the  act  forbidden  by  the  statute. 

8,  Christian  Science  not  Included  in  ''Other  Agency." 

The  system  known  as  christian  science  is  not  included  in  the  term  "or  other 
agency"  as  used  in  the  statute  referred  to. 

4.  Court  Unabuc  to  take  Judiciai,  Notice. 

A  court  cannot  take  judicial  notice  of  what  the  system  known  as  christian 
science  is. 

Holuster,  J. 

The  act  of  the  general  assembly,  passed  February  26,  1896  (Bates, 
sec.  4403c,  Rev.  Stat.),  provides  that  no  person  shall  practice  medicine, 
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furgery  or  midwifery  in  any  of  "its"  branches  in  this  state,  without 
having  left  for  record  with  the  probate  court  of  the  cotmty  in  which  such 
person  resides,  a  certificate  of  the  state  board  of  medical  registration  and 
examination  that  the  person  is  entitled  to  practice. 

The  classes  of  persons  to  which  the  act  is  applicable  are  Refined  in 
sec.  4403f,  Rev.  Stat 

"Any  person  shall  be  regarded  as  practicing  medicine  or  surgery, 
within  the  meaning  of  this  act,  who  shall  append  the  letters  M.  D.  or  M. 
B.  to  his  name,  or,  for  fee,  prescribe,  direct  or  recommend  for  the  use  of 
any  person  any  drug  or  medicine,  or  other  agency  for  the  treatment,  cure 
or  relief  of  any  wound,  fracture  or  bodily  injury,  infirmity  or  desease." 
Exceptions  are    made  not   pertinent  to    this    inquiry.    Harriet  O. 
Evans,  the  plaintiff  in  error,  was  convicted  in  the  police  court  of  Cincin- 
nati, on  a  charge  of  violating  this  act,  in  that,  without  having  such  cer- 
tificate and  record  of  the  same,  she  did  at  Cincinnati,  "for  a  fee,  to-wit, 
the  sum  of  one  dollar,  prescribe,  direct  and  recommend  for  the  use  of 
one,  Thomas  McDowell,  a  certain  agency,  to-wit,  a  system  known  as 
christian  science,"  for  the  treatment,  cure  and  relief  of  a  certain  bodily 
infirmity  or  disease,  the  name  and  nature  of  which  were  unknown  to  the 
informant 

Prior  to  the  submission  of  the  cause  to  the  jury,  the  defendant  below, 
the  plaintiff  in  error  here,  moved  to  quash  the  information  because  it  did 
not  sho\/  what  other  agency  was  alleged  to  have  been  used  by  the  de- 
fendant, and  therefore  did  not  duly  allege  a  violating  of  any  statute  of 
Ohio.  She  also  demtured  to  the  information,  because  the  facts  in  it 
stated  do  not  constitute  any  offenses  against  the  laws  of  Ohio.  Th^  mo- 
tion and  demurrer  were  overruled.  After  the  verdict,  the  defendant 
moved  in  arrest  of  judgment,  which  was  overruled,  and  also  for  a  new 
trial,  because  the  verdict  was  not  sustained  by  sufficient  evidence,  and 
was  contrary  to  law,  and  because  the  court  erred  in  its  charge  to  the  jury. 
This  motion  was  also  overruled,  and  the  judgment  of  the  court  was  en- 
tered imposing  a  fine  upon  the  defendant  below.  She  then  filed  her  peti- 
tion in  error  in  this  court  seeking  to  reverse  the  judgment,  alleging  many 
grounds  of  error,  among  which  it  may  be  necessary  to  notice  at  this  time 
only  the  following  assignments  of  error : 

That  the  police  court  erred  in  overruling  the  motion  to  quash  the  in- 
formation ;  in  overruling  the  demurrer  to  the  information ;  in  overruling 
the  motion  in  arrest  of  judgment,  and  in  overruling  the  motion  for  a  new 
trial  based  on  the  claim  that  thc{  verdict  was  not  sustained  by  sufficient 
evidence. 

If  the  defendant  was  guilty  of  any  offense  under  the  laws  of  this 
state,  what  was  it?  For  the  purposes  of  the  demurrer,  it  is  immaterial 
whether  the  act  with  which  the  defendant  was  charged  was  something  in 
its  very  nature  injurious,  or  was  an  offense  punishable  at  common  law, 
or  was,  on  the  contrary,  an  act  highly  praiseworthy  in  itself.    If  it  was 
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an  act  prohibited  by  the  statute  law  of  Ohio  it  was  an  oflfense ;  otherwise 
it  was  not. 

The  statutes  will  be  searched  in  vain  for  any  direct  provision  against 
using  for  purposes  of  bodily  healing,  a  "system  known  as  christian 
science."  • 

If  such  an  act  is  an  oflFense,  it  must  be  read  into  some  existing 
statute,  or  necessarily  inferred  from  its  language.  It  is  conceded  by  the 
prosecutor,  that  the  state's  case  can  only  be  maintained  under  such  con- 
struction of  sec.  4493f,  Rev.  Stat.,  as  will  include  within  the  words 
"other  agency"  a  "system  known  as  christian  science,"  whatever  that 
may  be. 

In  the  interpretation  of  a  statute,  the  court's  sole  duty  is  to  ascertain, 
if  possible,  what  the  intention  of  the  legislature  was  in  enacting  it.  The 
many  rules  of  construction,  which  have  been  promulgated  from  time  to 
time  by  courts  of  last  resort,  are  valuable  only  so  far  as  they  may  be  of 
assistance  in  reaching  that  object.  The  rules  are  but  the  expression  of 
the  common  sense  which  dictated  them. 

Given  the  words  used,  the  context,  the  evils  sought  to  be  avoided, 
the  remedies  desired  to  be  applied,  the  policy  of  the  state  touching  mat- 
ters of  the  kind  in  question,  the  nature  of  our  institutions,  other  law  on 
the  same  or  similar  subjects,  the  court  seeks  by  such  reasoning  powers, 
observation  and  experience  as  he  may  have  been  endowed  with  or  have 
acquired,  to  declare  the  will  of  the  law  making  power,  and  to  enforce  it 
when  declared  without  regard  to  consequences. 

The  manifest  object  of  laws  regelating  the  practice  of  medicine  and 
surgery,  is  to  protect  the  people  of  the  state  from  injury  from  the  igno- 
rance of  persons  who  have  no  adequate  education  or  training,  and  from 
the  designs  of  the  evil  minded.  It  is  of  no  consequence,  if  it  be  true,  that 
the  legislation  on  the  subject  in  Ohio  was  the  result  of  the  efforts  of  a 
number  of  physicians,  who  associated  themselves  for  the  purpose.  The 
object  of  the  law  is  good  and  should  be  carried  out.  Nor  can  it  be 
doubted  that  the  legislature  has  the  right  to  define  the  classes  of  persons 
to  become  subject  to  the  restrictions  imposed  in  order  to  effectuate  the 
object  sought  to  be  attained.  The  question  in  each  case  must  be,  whether 
or  not  the  class  complained  of  comes  within  the  meaning  of  the  law.  It 
would  be  helpful  if  the  court  could  take  judicial  notice  pf  what  the  "sys- 
tem known  as  christian  science"  is,  but  for  the  purposes  of  the  demurrer 
the  court  is  totally  in  the  dark  as  to  what  it  was  the  defendant  was  prac- 
ticing, for  it  is,  of  course,  understood  that  the  demurrer  is  argued  and 
submitted,  as  is  also  the  motion  to  quash,  before  any  evidence  is  heard  in 
the  case. 

It  is  contended  by  counsel  for  the  defense,  that  the  words,  "or  other 
agency"  following  the  words,  "drugs  or  medicines,"  must  mean  some- 
thing of  a  nature  similar  to  those  words,  and  he  invokes  the  well  known 
rule  of  construction  of  statutes:     "General  terms  following  particular 
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ooes  apply  only  to  such  persons  or  things -as  are  ejusdem  generis  with 
those  comprehended  in  the  language  of  the  l^slature."  Schultz  v.  Cam- 
bridge, 38  Ohio  St.,  658,  663;  Lane  v.  State,  39  Ohio  St.,  312,  313. 

Striking  illustrations  of  the  application  of  the  rule  are  cited  by 
counsel: 

Queen  v.  Cleworth,  4  B.  and  S.,  926 ;  Queen  v.  St.  George,  9  C  and 
P.,  483;'  Regina  v.  Reed,  28  Eng.  Law  and  Eq.,  133;  State  v.  Sunuu^, 
10  Vermont,  567;  McDade  v.  People,  29  Mich.,  50;- Brooks  v.  Cook,  44 
Mich.,  617;  In  the  matter  of  Hermance,  71  N.  Y.,  481 ;  2nd  Coke,  46; 
Broome's  Legal  Maxims,  625. 

It  is  not  proposed  to  abandon  that  rule  in  this  case,  nor  the  other 
whkh  requires  that  penal  statutes  shall  be  strictly  construed.  Denbow  ▼. 
State,  iS  Ohio,  11 ;  Hall  v.  State,  20  Ohio,  8;  Mitchell  v.  State,  42  Ohio 
St,  383-386. 

But,  proceeding  to  a  strict  construction,  it  is  clear  that  the  legislature 
intended  to  prevent  the  unauthorized  practice  of  medicine  and  surgery. 
If  "other  agency"  has  the  meaning  claimed  for  it  by  the  defendant,  the 
section  would  not  embrace  that  class  of  persons  who  use  the  knife  and 
saw  upon  the  living  htunan  body. 

To  prescribe,  direct  or  recommend  any  drug,  medicine  or  article  of 
similar  class  for  the  treatment,  cure  or  relief  of  any  wound,  fracture  or 
body  injury,  is  doubtless  a  part  of  a  surgeon's  peculiar  avocation.  But 
his  especial  function  is  to  operate  with  sharp  steel  instruments  upon  the 
living  flesh,  and  lay  bare  the  innermost  tissues  of  the  human  frame. 
Shall  the  ignorant  or  unprincipled  person,  armed  with  steel,  be  permitted 
to  promiscuously  slash  and  cut,  because  a  construction  of  the  statute,  ac- 
cording to  a  certain  rule,  does  not  cover  his  case?  Surely  not,  and  par- 
ticularly when  the  very  act  was  aimed  at  him. 

It  is  remarked  by  Mr.  Justice  Swayne  in  U.  S.  v.  Hartwell,  6  Wal- 
lace, 385,  at  page  396 : 

"The  rule  does  not  exclude  the  application  of  common  sense  to  the 
temis  made  use  of  in  the  act  in  order  to  avoid  an  absurdity  which  the 
legislature  ought  not  to  be  presumed  to  have  intended." 

And  Judge  Mcllvaine,  in  Woodworth  v.  State,  26  Ohio  St.,  196-197, 
in  speaking  of  the  rule,  says : 

"It  can  be  used  only  as  an  aid  in  ascertaining  the  legislative  intent, 
and  not  for  the  purpose  of  confining  the  operation  of  the  statute  within 
limits  narrower  than  those  intended  by  the  law  maker."  The  suggestion 
it  affords  is  "one  of  common  sense." 

The  application  of  the  rule,  as  the  defendant  would  have  it  applied, 
would  involve  a  construction  of  the  statute  totally  destructive  of  the  1^- 
islative  intent,  and  it  is,  therefore,  not  pertinent  to  this  case. 

But  if  the  sutgeon  is  to  be  included,  it  is  evident  that  the  words, 
**drugs  or  medicines"  will  not  answer,  and  his  case  must  be  covered  by 
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the  words,  "other  agency."  If  the  language  were,  "Drugs,  medicines, 
knife,  saw,  scapel,  lancet,  probe  or  what  not,"  one  would  have  no  difl5- 
culty  in  getting  at  the  unauthorized  surgeon,  although  it  must  be  ad- 
mitted that  he  does  not  usually  "prescribe,  direct  or  recommend"  the  im- 
plements of  his  calling,  but  is  rather  more  in  actual  contact  with  his  sub- 
ject than  these  words  imply. 

,  It  is  therefore  reasonably  clear  that  the  words,  "practice  medicine 
or  surger}%"  were  not  used  in  any  forced  sense,  but  rather  with  their 
usual  significance,  and  that  the  act  was  intended  to  embrace  two  classes 
of  persons,  those  who  use  drugs  or  medicines,  and  those  who,  in  cases  of 
fractures,  wounds,  etc.,  use  and  must  use  some  other  agency,  effective  in 
that  class  of  injuries. 

Now,  there  is  nothing  in  the  information  to  show  that  the  "system  of 
christian  science"  is  either  drug,  medicine  or  other  agency  of  the  kind  de- 
scribed. Hence,  this  act  does  not  make  the  practice  of  that  system  any 
offense.     The  demurrer  should  have  been  sustained. 

A  motion  to  quash  a  criminal  information  may  be  made,  "in  all  cases 
when  there  is  a  defect  apparent  upon  the  face  of  the  record,  including  de- 
fects *  ^  *  in  the  manner  in  which  an  offense  is  charged."  Section 
7249,  Rev.  Stat. 

It  is  certain  that  the  ordinary  individual,  whose  time  and  opportunity 
for  reading  are  limited,  has  a  most  inadequate  idea  of  christian  science, 
and  a  still  less  intelligent  conception  of  the  working  to  the  system  when 
used  in  attempting  to  heal  the  sick.  The  great  majority  of  our  people 
have  doubtless  never  heard  of  christian  science.  Many  people  know  some- 
thing of  it,  but  it  may  perhaps  be  safely  asserted  that  very  few  of  them, 
not  including  those  who  are  professors  of  the  science,  would  be  able  to 
describe  it  in  similar  fashion.  If  the  court  is  right  in  these  assertions,  it 
would  be  most  difficult,  if  not  impossible,  to  convey  to  the  mind  of  the 
average  juror  what  was  meant  when  the  person  he  was  about  to  try  was 
charged  with  such  an  offense  as  the  information  describes.  His  intelli- 
gence could  only  be  called  into  exercise  when  he  was  advised  by  the  evi- 
dence what  it  was  all  about,  and  it  is  much  a  matter  of  speculation, 
whether  he  would  or  could  gather  its  full  import  even  then.  If,  when 
the  information  was  read  to  the  jury  the  words  "system  known  as  chris- 
tian science"  made  any  fixed  impresion  on  their  minds,  the  judgment  of 
this  court  concerning  the  general  information  and  capacity  of  the  men 
of  his  generation,  and  of  the  average  juror  is  sadly  at  fault. 

This  is  not  sufficient  for  a  criminal  information.  The  allegations 
must  so  describe  the  offense,  "that  the  averments  should  make  it  certain 
that  the  act  charged  is  the  act  forbidden  by  the  statute."  Rapalje's 
Criminal  Procedure,  sec.  89. 

The  facts  shotild  be  stated  "so  that  the  nature  of  the  offense  charg^ed 
may  be  easily  understood  by  the  jury."  Wharton,  9th  Ed.,  sec.  155-159; 
Bishop,  New  Criminal  Law,  sec.  785a. 
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The  defendant  having  been  defeated  in  these  preliminary  proceed- 
ings the  case  was  submitted  to  the  jury  on  the  evidence,  which  will  be 
gone  into  at  this  time  no  further  than  to  show  the  nature  of  the  acts  of  the 
defendants  which  are  claimed  to  come  within  the  operation  of  the  law. 

Thomas  McDowell  was  ill  with  typhoid  fever,  and  had  been  pre- 
scribed for  by  a  physician.  He  became  rapidly  worse.  The  defendant 
had  been  a  resident  of  his  house  for  years,  and  was  asked  by  him  to  help 
him,  or  to  do  something  for  him.  She  began  her  ministrations  on  No- 
vemb^  4,  last,  and  continued  them  daily  for  six  days.  She  had  before, 
from  time  to  time,  been  called  by  him  and  his  wife,  who  is  of  the  same 
faith,  to  treat  them  according  to  her  peculiar  method.  She  made  no 
charge  for  her  services,  but  accepted  one  day  during  the  treatment,  a  sil- 
ver dollar,  given  to  her  by  Mr.  McDowell/ 

The  treatment  which  lasted  from  a  quarter  of  an  hour  to  an  hour, 
no  fixed  length  of  time  being  observed,  consisted  in  silent  prayer,  the 
repetition  of  the  Lord's  Prayer,  the  Ten  Commandments,  the  Sermon  on 
the  Mount,  and  any  other  prayer  deemed  by  her  to  be  worthy  or  neces- 
sar\'.  Whether  or  not  Mr.  McDowell  repeated  the  prayers  after  her  at  all 
times  does  not  appear,  or  whether  the  prayers  were  actually  uttered 
audibly  or  not  at  all  times,  or  at  any  time  is  not  certainly  disclosed  by  the 
record.  Mrs.  McDowell  was  asked,  which  the  defendant  recited  first,  the 
Lord's  Prayer  or  the  Sermon  on  the  Mount,  to  which  she  responded, 
"Just  as  she  chose.  It  was  silent."  And  the  defendant  herself  says  that 
she  wanted  the  jury  to  understand  that  she  did  not  recite  the  prayers. 

At  all  events,  Mr  McDowell  continued  to  decline  until  November 
10,  when  a  physician  was  called  in  by  one  of  his  daughters,  they  being  un- 
believers, but  the  patient  was  apparently  beyond  the  eflForts  of  man,  for 
he  departed  on  November  13, 

What  efficacy  there  may  be  in  treating  bodily  ills  through  means  so 
'audable  in  themselves,  the  court  is  not  called  upon  to  decide.  We  are 
taught  that :  "The  prayer  of  the  righteous  man  availeth  much."  At  the 
wame  time,  common  human  experience  gives  great  weight  to  the  adage : 
"The  Lord  helps  those  who  helps  themselves."  And  we  cannot  but  think 
that  there  was  much  practical  sense,  as  well  as  true  religion  in  General 
Putnam's  historic  utterance  to  his  yeomen,  at  the  battle  of  Bunker  Hill: 
"Trust  in  the  I^rd  and  keep  your  powder  dry." 

But  granting  perfect  sincerity  to  a  now  considerable  number  of 
highly  respectable  persons,  who  are  willing  to  prescribe  and  undergo 
treatment  of  this  nature,  without  any  reliance  upon  the  virtues  which 
nature  has  stored  up  in  minerals  and  plants  and  herbs,  or  upon  the  wis- 
d(Mn  of  those  who  have  become  learned  in  their  use  through  endless  study 
of  their  own,  and  from  the  accumulated  experience  of  centuries,  the  court 
passes  on  to  a  further  consideration  of  tlie  matter  in  its  legal  aspect. 

It  must  be  remarked,  that  if  any  virtue  accrues  to  the  patient  sub- 
jected to  this  treament.   it  is  not  through  the  operation  to  any  physical 
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substance  brought  into  contact  with  the  body.  This  consideration  calls 
into  operation  the  very  rule  rejected  in  passing  upon  the  demurrer,  as  not 
applicable  thereto,  for  it  is  quite  certain  that  "drugs  or  medicines  or  other 
agency,"  used  as  they  are  in  connection  with  the  subjects,  medicine  and 
surgery,  can  only  mean,  so  far  as  their  actual  use  in  treatment  is  involved, 
the  physical  agency  employed  by  one  acting  as  physician  or  surgeon, 
whether  used  internally  or  externally,  and  were  not  intended  to  cover 
cases  in  whidh  the  application  of  the  remedy  does  not  partake  of  physical 
attributes,  but  is  the  operation  of  some  subtle  influence  flowing  frori!  the 
mind  of  one  person  to  that  of  another,  or  growing  out  of  a  contract  of  the 
spiritual  nature  with  the  great  Source  from  which  it  came. 

The  motion  in  arrest  of  judgment,  after  the  verdict  should  have  been 
granted  upon  the  evidence  in  the  case. 

Other  considerations  also  present  themselves,  which  but  the  more 
^rmly  convince  the  court  that  the  legislature  did  not  intend  by  these  stat- 
utes to  include  such  acts  as  the  evidence  shows  the  defendant  c(»nmitted. 

The  defendant  on  being  asked  to  define  christian  science,  said : 

"Christian  science  is  the  word  of  God :  it  is  the  practice  of  truth, 
which  destroys  error :  it  is  the  life  which  Jesus  asked  of  us  to  live,  and 
follow  his  example  in  accordance  with  his  command." 

"He  says :  'Go  ye  into  all  the  world,  preach  the  gospel,  heal  the  sick, 
raise  the  dead,  cleanse  the  lepers* — ^and  in  obedience  to  this  command, 
when  I  was  asked  by  the  deceased,  I  obeyed,  and  if  this  jury — if  anyone 
in  this  room,  any  person  whatsoever,  persecutor  or  friend,  enemy  or  any- 
one, comes  to  one  and  asks  the  same,  I  cannot  but  obey." 

From  this  and  other  expressions  in  the  record,  it  is  clear  that  chris- 
tian science  is  a  kind  of  religious  belief. 

Freedom  of  thought  and  worship  in  matters  of  religion  is  a  birth- 
right of  every  citizen,  and  the  legislature  cannot  take  it  away  or  abridge 
it.  It  is  true  that  if  any  practice  permitted  by  any  form  of  religion  is 
against  good  morals,  as  for  instance,  the  polygamy  of  the  Mormons, 
the  people  through  their  agents,  the  general  assembly,  may  protect  them- 
selves, and  it  is  doubtless  also  true  that  similar  protection  might  be  had 
against  any  practice  considered  by  the  majority  to  be  harmful  to  public 
health.  But  it  must  be  borne  in  mind  that  the  claim  of  power  to  heal  by 
means  regarded  generally  as  miraculous  is  not  confined  to  those  profess- 
ing belief  jn  christian  science. 

It  is  well  known  that  there  are  many  persons  in  this  country,  not  of 
this  particular  sect,  who  devoutly  believe  that  bodily  infirmities  may  be 
cured  by  contact  with  the  bones  and  relics  of  deceased  persons,  whose 
lives  were  of  extraordinary  holiness.  Can  it  be  that  the  legislature  had 
such  persons  in  mind,  intended  by  this  legislation  to  punish  the  custodian 
of  such  articles,  if,  perchance,  he  charged  a  compensation  or  accepted  a 
gratuity  to  be  extended  in  their  care  and  preservation?  But  if  this  act 
applies  to  one  class,  it  must  also  apply  to  the  other.     Is  it  not  most  perti- 
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nent  to  assert  that  if  the  legislature  had  intended  to  interfere  in  matters 
of  religion,  even  if  the  case  were  one  most  proper  for  interference,  they 
wotild  have  plainly  said  so,  and  would  not  have  left  their  meaning  to  be 
made  the  subject  of  learned  argtunents  and  to  be  declared  by  judges  with 
oommon  human  failings  and  limitations. 

The  court  is  of  the  opinion  that  the  law  in  question  does  not  include 
such  acts  as  the  defendant  is  charged  with  having  committed,  and  for  all 
the  reasons  given  above  the  judgment  of  conviction  is  reversed. 

Charles  B,  Wilby,  for  plaintiff  in  error. 

C.  F.  IVestfail,  for  the  state. 


SET-OFF -BAHK  DEPOSITS. 

[Snperior  Court  of  Cincinodti.] 

Pblton  and  Oi«mstbad  v.  German  National  Bank. 

Bquitabus  Right  op  Sbt-Ofp— Bank  Deposits. 

Ri  an  action  by  receivers  of  an  insolvent  corporation  to  recover  a  bank  depodt, 
the  equitable  right  of  set-off  exists  in  favor  of  the  bank  where  it  appears  that 
the  deposit  was  simply  the  proceeds  of  notes  discounted  by  the  bank  for  the 
corporation,  npon  representations  ot  its  solvency,  and  that  the  makers  of  the 
notes  were  insolvent,  although  such  notes  were  not  due  at  the  date  of  th« 
appointment  of  the  receiver. 

Plaintiffs,  as  receivers  of  the  Little  Kanawha  Lumber  0>mpany 
acdc  to  recover  frc«n  the  defendant  the  sum  of  $3,243.28  with  interest 
from  July  18,  1893,  being  the  amount  claimed  to  be  due  the  company  as 
depositors  in  the  bank  at  the  time  said  company  went  into  the  hands  of 
the  receivers. 

The  defendant  admits,  that  at  the  time  of  the  appointment  of  the  re- 
cehrers  the  Little  Kanawha  Lumber  Company  was  a  depositor  for  the 
amount  prayed  for  in  the  petitic»i ,  but  claims  the  right  to  set-off  as 
against  such  amount  the  sum  of  $3,023.95,  being  the  amount  of  indebted* 
ness  which  it  is  claimed  was  owing  to  the  bank  from  the  company  as  in* 
dorser  upon  three  certain  promissory  notes,  discounted  and  held  by  the 
bank. 

The  case  was  submitted  to  the  court  upon  an  agreed  statement  of 
facts,  frcMn  which,  substantially,  the  following  appears :  In  January,  1893, 
tbe  Little  Kanawha  Lumber  Company,  being  a  hcdder  of  a  large  amount 
ol  commercial  paper  and  desiring  to  have  the  same  discounted  by  the  de- 
fendant, opened  an  account  with  said  defendant,  and,  from  time  to  time, 
indoresd  paper  which  was  discounted  by  the  bank  and  the  proceeds 
thereof  were  passed  to  the  credit  of  the  lumber  company.  The  lumber 
company,  at  no  time,  had  funds  on  deposit  with  the  bank  other  than  the 
proceeds  of  the  notes  which  were  indoresd  by  it,  and  discounted  by  the 
1>ank.    Prior  to  opening  the  account  with  the  bank,  the  lumber  company 
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•  was  notified  that  the  bank  did  not  buy  any  outside  paper,  but  simply  dis- 
'^' counted  for  its  customers,  and  that  it  would  not  discount  the  paper  in 
'  question  unless  the  company  contemplated  keeping  an  account  with  it. 
As  a  condition  precedent  to  discounting  the  paper  in  question,  and  pass- 
ing the  proceeds  to  the  credit  of  the  lumber  company,  the  bank  required 
from  said  company  a  statement  of  its  aflFairs.  which  statement  was  furn- 
ished on  February  13,  1893,  and  from  which  it  appeared  Jth at  the  lumber 
company  \vrs  thoroughly  solvent.  As  a  matter  of  fact,  the  company  at 
that  time  was  insolvent,  and  went  into  the  hands  of  the  receivers  the  fol- 
lowing June.  The  lumber  company  was  not  the  maker  of  any  of  the 
notes  discounted  by  the  bank,  but  appeared  only  as  indorser  thereon, 
but  it  appears  from  the  agreed  statement  of  facts,  "that  the  bank  had  no 
knowledge  of  the  responsibility  of  the  makers  of  the  paper,  but  required 
a  statement  from  the  Kanawha  Lumber  Company  of  its  financial  respon- 
sibilities *  *  *  and  that  it  carried  the  proceeds  of  said  paper  to  the 
credit  of  the  Kanawha  Lumber  Company,  that  it  might  dieck  thereon, 
upon  the  faith  of  the  responsibility,  of  the  Little  Kanawha  Lumber  Com- 
pany alone.''  Shortly  after  the  company  went  into  the  hands  of  the  re- 
ceivers, said  receivers  demanded  of  the  bank  the  amount  due  thfi  com- 
pany as  a  depositor,  and  were  promptly  advised  by  the  bank  that  one  of 
the  makesr  of  the  paper  which  it  had  discounted  as  aforesaid  had  made  an 
assignment,  and  that  a  portion  of  the  other  paper  so  discounted  might 
not  be  met  at  maturity,  and  that  the  defendant  would  hold  enough  of  the 
deposit  account  to  protect  such  notes  when  they  should  mature,  if  un- 
paid. The  notes  upon  which  the  bank  claims  the  right  to  set-off  were  not 
due  at  the  time  of  the  appointment  of  the  receivers,  but  became  due 
shortly  thereafter,  and  by  reason  of  the  insolvency  of  the  makers  therepf, 
the  bank  was  unable  to  collect  from  the  makers  upon  the  following  notes : 
One  of  Andrew  Leatherby  &  Co.,  for  $1,999.70,  due  July  27,  1897;  one  of 
I.  W.  Livesey  &  Co.,  for  $703.80,  due  August  6,  1893,  and  one  of  W. 
Castleton,  for  $314.99  due  July  6,  1893,  all  maturing  after  the  appoint- 
ment of  the  receivers.  Upon  the  maturity  of  these  notes,  they  were  all 
protested  for  non-payment,  and  because  of  the  failure  of  the  bank  to  col- 
lect from  the  makers,  it  is  sought  to  set-off  the  amount,  together  with  in- 
terest and  protst  fees,  amounting  in  all  to  the  simi  of  $3,023.95,  against 
the  claim  of  the  receivers.  The  defendant  tenders  to  plaintiffs  the  differ- 
ence between  the  aggregate  sum  due  upon  said  notes,  and  the  amount 
due  the  lumber  company  as  depositor,  being  the  sum  of  $219.33,  which 
the  plaintiffs  have  declined  to  accept. 

It  is  conceded  that  the  bank  has  no  legal  rights  of  set-off  herein. 
Section  5077,  Rev.  Stat.,  provides,  "that  when  cross-demands  have  ex- 
isted between  persons  under  such  circumstances  that  if  one  had  brought 
an  action  ag^nst  the  o!her ,  a  counter  claim  or  set-off  could  have  been 
set  up,  neither  can  be  deprived  of  the  benefit  thereof  by  assignment  by 
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he  the  other  or  by  his  death,  but  the  two  demands  must  be  deemed  to 
:ompensate  so  far  as  they  equal  each  other." 

As  the  notes  in  question  held  by  the  bank  did  not  mature  until  after 
the  appointment  of  the  receivers,  it  is  evident  that  here  is  no  legal  right 
of  set-off.  but  the  defendant  bases  its  claim  upon  an  equitable  right  of  set- 
off, which  is  quite  independent  of  the  statute.  It  must  also  be  conceded 
to  be  the  law  of  this  state,  that,  as  between  parties  primarily  liable,  kn 
equitable  right  to  set  off  sometimes  arises  upon  a  debt  not  due  at  the 
time  of  an  assignment  made  by  or  the  appointment  of  a  receiver  for  a 
creditor.  Thus  in  Armstrong,  Reveiver,  v.  Warner,  49  Ohio  St.,  376,  it 
IS  said :  '*When  the  holder  of  a  claim  not  yet  due,  arising  upon  contract, 
becomes  insolvent  and  transfers  the  same  before  maturity,  and  the  debt6r, 
at  the  time  of  the  transfer,  holds  a  similar  claim  then  due  against  the  as- 
signor, his  right  of  set-off  is  preserved  against  the  assignee,  when  the  lat- 
tcr's  cause  of  action  arises."  And  on  page  388,  the  court  say :  "The 
remedy  of  set-off  has  been  much  enlarged  in  equity  and  is  there  adminis- 
tered in  cases,  where,  under  the  strict  rules  of  law,  it  would  not  be  avail- 
able. *  *  *  And,  generally,  equity  will  enforce  the  right  of  set-off,  by  de- 
creeing compensation  of  mutual  demands,  so  far  as  they  equal  each  other, 
where  they  have  grown  out  of  the  same  or  connected  transactions,  or  the 
one  has  formed,  in  whole  or  in  part,  the  consideration  of  the  other,  and  the 
party  against  whom  the  set-off  is  asserted  is  insolvent." 

The  same  principle  is  announced  in  German  American  Savings  Bank 
▼.  Grossman,  8  Circ,  Dec,  682,  where  it  was  held  that  "A  bank  having 
a  deposit  subject  to  check  form  an  insolvent  depositor,  who  is  also  in- 
debted to  the  bank  may  apply  and  set  off  that  deposit  against  the  indebted- 
ness of  such  insolvent  debtor  of  the  bank,  although  the  same  is  not  yet 
due." 

Again,  in  Shunk,  Assignee,  v.  Bank,  9  Dec.  Re.,  684,  it  was  held  that 
'When  a  depositor  in  a  bank  becomes  insolvent,  the  bank  holding  notes 
not  yet  due  which,  it  had  discounted  for  him,  and  the  proceeds  of  which 
notes  had  gone  into  his  deposit  account,  the  bank  can  withhold  enough  of 
the  deposits  to  protect  such  notes  as  against  the  insolvent  or  his  general 
assignee,  though  not  against  bona  fide  holders  of  checks  for  value." 

This  must  be  conceded  to  be  the  law  in  Ohio,  although  there  are 
many  well  considered  cases  in  other  states  holding  directly  the  contrary. 

The  same  principle  is  laid  down  by  the  Supreme  Court  of  Tennessee 
in  Nashville  Trust  Co.  v.  Bank,  in  a  very  able  and  exhaustixe  opinion, 
18  Southwestern  Re.,  822.  So  also  in  Scott  v.  Armstrong,  146  U.  S.,449 
the  Supreme  Court  of  the  United  States  lays  down  a  similar  doctrine.  It 
^i^as  there  held  that  the  ordinary  equity  rule  of  set-off  in  case  of  insolvency 
is,  "that  where  the  mutual  obligations  have  grown  out  of  the  same  trans- 
action, insolvency,  on  the  one  hand  justifies  the  set-off  of  a  debt  due  on 
tf»c  other."    And,  on  page  508,  Mr.  Chief  Justice  Fuller  uses  the  follow- 
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ing  language:  "Indeed,  natural  justice  would  seem  to  require  that 
where  the  transactions  is  such  as  to  raise  the  presumption  of  an  agree- 
ment for  a  set-off  it  should  be  held  that  the  equity  that  this  should  be  done 
is  superior  to  any  subsequent  equity  not  arising  out  of  a  purchase  for 
value  without  notice." 

So  that,  as  between  parties  primarily  liable,  it  must  be  conceded  that 
the  equity  in  favor  of  general  creditors  arising  by  reason  of  an  assignment 
or  receivership,  is  not  superior,  but  subordinate  to  the  right  of  set-off  on 
^e  part  of  the  holder  of  an  obligation  against  the  insolvent,  where  the 
claims  formed  the  basis  of  a  mutual  credit  arising  out  of  the  same  trans- 
action, notwithstanding  the  claims  sought  to  be  set-off  were  not  due  at 
the  time  of  the  insolvency.  But  the  plaintiffs  contend  that  inasmuch  as 
the  lumber  company  was  not  the  maker  of  the  notes  in  question,  but 
merely  indorser  thereon,  and  not,  therefore,  primarily,  but  only  condition- 
ally liable,  that  the  right  of  set-off  should  not  be  allowed  in  this  case. 
That  an  indorser  is  not  primarily  liable  is  conceded,  for  it  is  stated  in 
House,  Assignee,  v.  Vinton  National  Bank,  43  Ohio  St.,  356,  "That 
the  undertaking  of  an  indorser  is  collateral  and  conditional.  If  he  is  not 
duly  notified  of  the  non-payment  and  there  is  no  valid  excuse  for  such 
want  of  notice  he  is  discharged."  And  in  Daniels  on  Negotiable  Instru- 
ments section  669a,  speaking  of  the  liability  of  an  indorser  it  is  sai4:  "He 
engages  that  the  bill  or  note  will  be  accepted  or  paid  as  the  case  may  be 
according  to  its  purport  but  this  engagement  is  conditional  upon  due  pre- 
sentment on  demand  and  notice."  So  it  must  be  conceded  that  at  the 
time  of  the  insolvency  of  the  lumber  company  the  bank  had  no  absolute 
claim  but  only  a  conditional  claim  against  the  lumber  company  upon  the 
notes  in  question.  But  it  will  be  observed  that  the  reasons  for  allowance 
in  equity  of  a  set-off  upon  a  claim  not  due,  against  one  which  is  due  at 
the  time  of  the  insolvency  is  based  upon  the  presumption  of  an  agreement 
for  such  set-off ;  and  we  can  see  no  reason  why  imder  certain  conditions 
such  a  presumption  may  not  be  raised  in  a  case  where  the  insolvent  is 
only  conditionally  and  not  primarily  liable  upon  ao  .obligation  not  due  at 
the  time  of  the  insolvency. 

The  reasons  for  the  allowance  of  the  equitable  right  of  set-off  arc 
clearly  stated  in  Story's  Equity  Jurisprudence  vol.  2,  page  1435,  ^  fol- 
lows :  "In/ the  first  place  it  would  seem  that  independently  of  the  statutes 
of  set-off,  courts  of  equity  in  virtue  of  their  general  jurisdiction,  are  ac- 
customed to  grant  relief  in  all  cases  where,  although  there  are  mutual 
and  independent  debts,  yet  there  is  a  mutual  credit  between  the  parties 
founded  at  the  time  upon  the  existence  of  some  debt  due  by  the  crediting 
party  to  the  other.  By  mutual  credit,  in  the  sense  in  which  the  terms  are 
here  used,  we  are  to  understand  a  knowledge  on  both  sides  of  the  existing 
debt  due  to  one  party,  and  a  credit  by  the  other  party,  founded  on  and 
trusting  to  such  debt  as  a  means  of  discharging  it." 
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And  in  Scott  v.  ArmstrcHig,  supra,  the  court,  conunenting  upon  diis 
de/inilcon,  says :  ''This  definition  is  hardly  broad  enough  to  cover  all  the 
cases,  where,  as  the  learned  commentator  concedes,  there  being  a  con- 
nection between  the  demands,  equity  acts  upon  it  and  allows  a  set-off 
under  peculiar  circumstances.  Courts  of  equity  frequently  deviate  from 
the  strict  rule  of  mutuality  when  the  justice  of  the  particular  case  requires 
It;  and  the  ordinary  rule  is,  that  where  the  mutual  obligations  have  grown 
cmt  of  the  same  transaction,  the  insdvency  on  the  one  hand  justifies  the 
set-off  of  the  debt  upon  the  other." 

In  the  case  at  bar  it  is  manifest  from  the  agreed  statement  of  facts 
that  the  credit  was  not  extended  by  the  bank  to  the  lumber  company  upon 
the  faith  of  the  responsibility  of  the  makers  of  the  notes  in  question  but 
that  the  credit  was  extended  solely  upon,  the  faith  of  the  responsibility  of 
the  lumber  company  as  indorser  thereon,  and  it  is  manifest  that  in  incur* 
ring  the  obligation  to  the  lumber  company  by  extending  it  a  credit  upon 
its  books,  the  bank,  imder  the  particular  circumstances  of  this  case  had  a 
right  to,  and  did  credit  itself  with  the  claim  against  the  lumber  company 
upon  said  notes,  and  that  it  must  have  been  within  the  contemplation  and 
understanding  of  the  parties  that  the  bank  should  look  to  its  debt  to  the 
lumber  company  as  a  means  of  discharging  the  obligation  of  the  lumber 
company  to  it.  In  other  words  it  seems  to  be  a  case  of  mutual  credit  as 
defined  in  Story's  Equity  Jurisprudence,  sec.  1435.  It  must  therefore  be 
presumed  to  have  been  the  understanding  between  the  parties,  that  the 
bank  would  have  a  right  to  set-off  its  conditional  claim  upon  the  notes 
against  the  absolute  claim  of  the  lumber  company  against  the  bank,  so 
that  in  the  event  of  the  insolvency  of  the  lumber  company,  it  would  have 
an  equitable  claim  to  hold  the  amount  of  deposit  to  the  credit  of  the  lum- 
ber company  until  the  amounts  of  the  bank's  conditional  claim  could  be 
fixed  and  ascertained.  , 

We  find  no  authority  in  Ohio  directly  upon  this  proposition,  but  we 
think,  under  the  circumstances  of  this  particular  case,  that  the  equities 
in  favor  of  the  general  creditors  of  the  lumber  company,  arising  by  rea- 
son of  the  insolvency  of  that  company,  are  not  superior,  but  subordinate 
to  the  equities  of  the  bank. 

We  find,  however,  a  direct  authority  upon  the  question  in  ex  parte 
Howard  National  Bank,  2nd  Lowell's  Decisions,  487,  where  it  is  held: 
"That  a  deposit  in  a  bank  becomes,  upon  the  bankruptcy  of  the  depositor, 
a  security  for  pa3miqnt  pro  tanto  of  his  liabilities  to  the  bank  by  the  opera- 
tion of  the  law  of  mutual  credit.    The  deposit  should  be  set-off  against 
^c  ^gregate  amount  of  the  notes  of  the  bank  on  which  he  is  principal 
debtor,  or  on  which,  he  being  indorser,  the  real  principals  are  insolvent. 
Solvent  principals,  for  whom  the  bankrupt  is  surety,  must  pay  their  own 
notes.    *    *    *    It  seems  if  the  bank  has  contingent  or  unliquidated 
claims  against  the  bankrupt  depositor,  his  deposit  may  be  retained  by  the 
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bank  until  it  is  Ascertained  what  the  provable  debt  is,  if  any,  ahd  then  it 
can  be  used  in  set-off  so  far  as  is  necessary." 

In  that  case  a  set-off  was  allowed  by  the  bank  against  the  bankrupt 
upon  a  note  not  due  at  the  time  of  the  bankruptcy,  and  upon  which  the 
bankrupt  was  liable  only  as  indorser.  The  same  general  proposition  is 
stated  in  Morse  on  Banks  and  Banking,  3rd  edition,  sec.  337,  where  it  is 
said :  "If  the  debt  be  contingent  in  character,  or  if  it  be  a  claim  for  un- 
liquidated damages  arising  out  of  a  contract,  then  the  bank  may  retain 
possession  of  the  deposit  until  such  time  as  the  provable  indebtedness 
shall  be  ascertained  when  the  deposit  may  be  set-off  against  it." 

Plaintiffs  rely,  in  support  of  their  position,  upon  certain  language 
used  by  the  Supreme  Court  of  the  United  States,  in  Yardly  v.  Philler,  167 
U.  S.,  360,  where  the  court  says :  ''Obviously  the  right  to  set-off  recog- 
nized in  Scott  V.  Armstrong,  146  U.  S.,  is  to  be  governed  by  the  state  of 
things  existing  at  the  moment  of  insolvency,  and  not  to  conditions  there- 
after created."  But  a  perusal  of  this  case  will  show  that  an  entirely  new 
right  arose  after  the  insolvency.  Of  course,  it  cannot  be  contended  that 
after  the  insolvency  the  debtor  could  thereby  acquire,  by  purchase  or 
otherwise,  an  obligation  against  the  insolvent  creditor,  which  it  did  not 
hold,  either  primarily  or  conditionally,  against  the  creditor  before  the  in- 
solvency. This  is  evidently  what  the  Supreme  Court  meant  in  the  langu- 
age used  in  Yardly  v.  Philler,  supra. 

in  the  recent  case  of  Central  Appalachian  Co.  v.  Buchanan,  (90) 
Fed.  Rep.,  454,  459,  it  is  said,  "So,  courts  of  equit}'  of  the  United  States 
have  been  peculiarly  alert  to  prevent  the  defeat  of  an  equitable  right  of 
set  off  by  the  interposition  of  assig^nments,  receiverships  or  statutory 
liquidations,  and  to  extend  the  right  whenever  there  appeared  any  sub- 
stantial equity  in  favor  of  the  claim." 

Plaintiffs  also  rely  upon  Chipman  and  Holt  v.  Bank,  120  Penn.  State, 
86.  Indeed,  the  broad  proposition  laid  down  by  the  court  in  that  case 
would  seem  to  be  an  authority  in  their  favor.  It  was  there  stated  that,  in 
an  action  by  an  assignee  for  the  benefit  of  creditors,  to  recover  from  a 
bank  a  balance  to  the  credit,  and  subject  to  the  check  of  the  assignor,  at 
the  date  of  the  assignment,  the  bank  cannot  set-off  notes  or  drafts  en- 
dorsed by  and  discounted  for  the  assignor  before,  but  maturing  after  the 
assignment.  But,  in  that  case,  it  does  not  appear  that  the  deposit  for 
which  the  suit  was  brought  was  the  proceeds  of  the  discounted  drafts  and 
notes,  nor  does  it  affirmatively  appear  in  that  case  that  the  credit  extended 
by  the  bank  was  solely  upon  the  responsibility  of  the  indorser  of  such 
drafts  and  notes.  Therefore,  in  such  case  it  must  be  presumed  that  the 
credit  was  extended  by  the  bank  primarily  upon  the  responsibility  of  the 
makers  of  such  notes,  and  that  there  was,  therefore,  no  mutual  credit  be- 
tween the  parties,  and  no  understanding  or  agreement  for  a  set-off  be- 
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tween  them.  Furthermore,  in  that  case  the  court  bases  its  conclusions 
upon  the  broad  proposition  maintained  by  many  courts  of  this  country, 
that  a  claim  not  due  at  the  time  of  the  insolvency  cannot  be  set-oflf  against 
one,  which  is  due  at  such  time.  The  reason  being,  that  the  status  of  the 
assignor's  debtors,  as  well  as  their  creditors,  is  fixed  by  the  assignment 
in  trust  for  the  latter,  and  that  the  right  of  action  against  the  assignor, 
accruing  subsequent  to  the  assignment,  must  necessarily  be  subordinate 
to  the  rights  of  creditors  of  the  assignor ;  but,  as  has  been  shown,  this  is 
not  the  law  in  this  state,  nor  is  it  the  law  as  has  been  declared  by  the  Su- 
preme Court  of  the  United  States. 

Each  case  as  'it  arises  must  be  determined  by  the  circumstances  of 
that  particular  case,  and  the  criterion  must  be  what  has  been  the  under- 
standing between  the  parties  at  the  time  with  reference  to  the  claims  being 
a  mutual  credit,  or  the  basis  of  a  set-off,  the  one  against  the  other. 

Under  the  circumstances  of  this  particular  case,  we  think  the  defend- 
ant had  a  right  of  set-off  claimed  in  its  answer.  The  plaintiffs,  therefoi-c, 
are  entitled  to  judgment  for  the  amount  admitted  by  defendant  as  a  bal- 
ance upon  such  mutual  credit  account. 

/.  W,  Bannon,  for  plaintiff. 

Chds  H.  Stephens,  for  defendant. 


STREET  RAILWAYS— ORDINANCES— CONTRACTS. 

[Superior  Court  of  Cincinnati,  January,  1899.] 

Cincinnati  (City)  v.  Cincinnati  Stj^ebt  Railway  Co. 

1.  ORDiif  ANCB  Constituting  Contract. 

An  ordinance  declaring  the  terms  and  conditions  upon  which  the  owners  of 
street  railway  routes  may  operate  over  the  streets  of  the  city,  which  is  difly 
accepted  in  writing  by  a  street  railway  company,  constitutes  a  contract 
between  the  parties. 

2.  Rule  as  to  Practical  Construction. 

When  the  provisions  of  such  ordinance  are  plain  and  unambiguous,  there  is  no 
room  for  a  practical  construction  of  the  contract  by  conduct  of  the  parties, 
and  especially  when  the  acts  or  conduct  are  not  those  of  the  parties  who 
made  Uie  contract,  but  are  the  acts  or  conduct  of  other  boards  and  of 
subsequent  officers  and  agents  of  the  municipality. 

3.  Pacts  Failing  to  Establish  Accord  and  Satisfaction. 

Statements  rendered  by  the  street  railway  company  to  t)ie  city  of  the  amounts 
due  the  city  for  operating  under  the  ordinance,  and  payments  made  thereon, 
do  not  constitute  an  accord  and  satisfaction  between  the  parties  where  there 
has  been  no  dispute  as  to  the  amounts  due,  and  no  separate  agreement  by 
which  the  city  agreed  to  take  less  than  the  amounts  due  under  the  ordinance, 
and  where  the  sums  due  were  not  unliquidated  in  character,  but  were 
capable  of  arithmetical  calculation. 

4.  Accounts  Statbd  and  Settled— Not  Established. 

Where  the  ordinance  under  which  a  street  railway  company  is  operating  pro- 
vides that  the  company  **  shall  pay  annually  on  the  1st  of  January,  in  advance, 
for  and  upon  each  car  run  the  sum  of  $4.00  per  lineal  foot  of  every  such  car. 
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inside  measurement,  and  such  payment  shall  be  a  condition  precedent  to  the 
right  to  operate  the  road/*  statements  rendered  and  payments  made  pursu- 
ant thereto  do  not  constitute  accounts  stated  and  settled,  but  only  a  payment 
on  account,  inasmuch  as  it  is  impossible  to  determine  in  advance  the  exact 
amount  due  the  city  for  the  succeeding  year.  The  rule  of  account  stated 
and  settled  applies  only  where  the  parties  have  settled  their  accounts  upon 
full  view  of  all  the  transactions,  and  has  no  application  where  the  means 
of  information  are  peculiarly,  if  not  wholly,  within  the  possession  of  the 
party  rendering  the  account. 

6.  Ybari,y  Avbragb  op  Cars  mot  Basis  op  Computation. 

Under  the  ordinance  in  question,  no  abatement  can  be  made  in  the  license  fee 
because  the  lineal  feet  of  cars  ran  less  than  twenty-four  hours  a  day  or  leta 
than  three  hundred  and  sixty -five  days  in  the  year,  and  paying  upon  the 
yearly  average  of  cars  would  be  erroneous. 

6.  City  may  Rbcovbr  Imtbrbst  Without  Dbmand. 

Inasmuch  as  the  sums  due  the  city  under  the  ordinance  in  question  were  not 
unliquidated  but  were  capable  of  exact  ascertainment  oy  mathematical 
calculation,  and  an  absolute  obligation  rested  on  the  railway  company  to 
pay  the  sums  specified,  no  demand  was  necessary  to-  entitle  the  city  ta 
recover  interest 

Jackson,  J. 

The  plaintiff  in  its  petition,  filed  herein  on  March  30,  1892,  seeks  to 
recover  from  the  defendant,  the  Cincinnati  Street  Railway  Company,  cer- 
tain sums  claimed  to  be  due  as  arrears  upon  payments  to  the  city  from  the 
'  company,  for  car  licenses  from  January  1,  1881,  up  to  and  including  the 
year,  1892,  and  also  certain  sums  claimed  to  be  due  as  arrears  upon  pay- 
ments to  the  city  by  the  company  upon  two  and  a  half  percentage  oi  the 
gross  earnings  of  the  defendant  company,  from  January  i,  1883,  ^P  ^o  ^^^ 
including  the  year  1892,  amounting  in  all  to  the  sum  of  $105,001.70,  with 
interest  upon  the  amounts  from  the  dates  on  which  they  respectively  be- 
came due. 

The  claim  of  the  plaintiff  is  based  upon  the  operation  by  the  defend- 
ant of  its  several  lines  or  routes  of  street  railway  over  the  streets  of  the 
dty,  tmder  and  pursuant  to  an  ordinance  of  the  common  council  of  this 
dty,  passed  February  7,  1879,  sec.  11,  of  which  is  as  follows : 

"The  owner  of  each  street  railroad  shall  pay  into  the  city  treasury  at 
the  time  of  acceptance,  and  annually  thereafter*,  on  the  first  day  of  January, 
in  advance,  for  and  upon  each  car  run  by  him,  the  sum  of  four  dolU#s  per 
lineal  foot  of  every  such  car,  inside  measurement,  and  such  payment  shall 
be  a  condition  precedent  to  the  right  to  operate  the  road,  and  if  not  paid 
within  ten  days  after  due,  the  mayor  shall  have  the  right  summarily  to 
stop  the  running  of  the  cars,  and  in  the  event  of  such  stoppage  no  liability 
for  damage  shall,  accrue.  And  in  addition  thereto,  any  person  or  com- 
pany accepting  hereunder  shall  pay,  under  the  same  condition  and  sub- 
ject to  the  same  penalty,  into  the  city  treasury  quarterly,  on  the  ist  day  of 
January,  April,  July  and  October  of  each  year,  two  and  one-half  per  cent, 
of  the  gross  earnings  from  every  source  of  such  company  during  the  pre- 
ceding quarter,  to  be  applied  to  the  cleaning  and  repairing  of  the  streets 
wherein  the  tracks  of  such  company  exist,  and  the  board  of  public  works 
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or  common  council  shall  at  any  time  have  the  right  of  access  to  the  bo(^ 
of  the  company  by  any  agent  they  may  designate  for  that  purpose  in  order 
to  ascertain  the  amount  of  such  gross  earnings." 

It  is  alleged  and  admitted,  that  the  defendant  duly  accepted  in  writ- 
ing the  provisions  of  this  ordinance,  and  that  it  has  during  all  the  time 
stated,  been  operating  its  cars  under  and  pursuant  to  said  ordinance,  over 
a  part  of  the  routes  described  in  the  petition.  It  is  also  admitted  that  in 
its  operation  of  three  of  the  routes  named,  the  defendant  is  not  governed 
by  the  ordinance  of  February  7,  1879 » i^  having  acquired  the  right  by  con- 
scdidation  to  operate  these  routes  under  pre-existing  ordinances.  There* 
fore,  the  amounts  claimed  for  car  licenses  and  gross  earnings  from  the 
three  routes  in  question  are  not  recoverable,  and  are  eliminated  from  con- 
sideration herein. 

The  right  to  recover  as  to  cars  operated  upon  the  remaining  routes, 
is  predicated  upon  the  plaintiff's  claim  that  the  defendant  was  compelled 
to  pay  for  the  operation  of  its  cars  under  the  ordinance  in  question,  by 
way  of  car  license,  four  dollars  per  lineal  foot,  inside  measurement,  on  the 
whole  number  of  cars  actually  operated ;  and,  also,  two  and  one-half  per 
cent,  of  the  gross  earnings  of  the  company  from  every  source,  during  the 
peroid  in  question,  and  that  the  defendant  having  failed  to  pay  the  li- 
censes required  on  the  whde  number  of  cars  actually  operated,  and  hav- 
ing paid  only  upon  an  average  number  of  cars  operated  for  eighteen 
hours  per  day,  and  three  hundred  and  sixty-five  days  in  the  year ;  and 
that  having  paid  the  percentage  not  upon  the  gross  earnings  from  every 
WMirce,  but  only  on  the  gross  earnings  from  passenger  fares,  that,  there- 
fore, the  city  is  entitled  to  recover  the  difference  arising  from  its  meth- 
ods, and  the  city's  methods  of  ascertaining  the  amounts  due  under  the 
ordinance  . 

As  to  the  percentage  due  upon  gross  earnings,  it  is  admitted  by  the 
defendant  that  it  paid  only  upon  the  gross  earnings  from  passenger  fares, 
and  that  from  1883  up  to  and  including  the  year  1892,  it  was  deriving  an 
additional  revenue  from  advertisements  in  its  cars. 

As  to  the  car  license  fees,  it  is  admitted  by  the  defendant  that  it  did 
not,  at  any  time,  within  the  period  aforesaid,  pay  upon  the  number  of» 
lineal  feet,  inside  measurement,  of  the  whole  number  of  cars  actually 
operated,  but  that  in  arriving  at  the  amount  due  the  city  for  car  licenses 
pursuant  to  the  provisions  of  the  ordinance,  it  adopted  a  method  which 
is  the  best  described  in  the  language  of  the  secretary  of  the  company  as 
follows:  "We  take  the  actual  numbers  of  cars,  and  add  the  length  of 
those  cars  together,  and  divide  it  by  the  total  number,  giving  the  average 
length  per  car.  Now,  to  arrive  at  the  number  of  cars  in  operation,  we 
take  the  number  of  trips  made,  the  total  number  of  trips  made  during 
tbc  day,  and,  multiply  that  by  the  length  of  time  it  took  to  make  a  single 
trip;  that  would  produce  in  minutes  a  day's  work  of  trips.    To  reduce 
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that  to  cars  we  divide  it  by  1080  during  the  period  when  18  hours  was 
the  day's  work,  because  18  hours  multiplied  by  60  makes  1080  minutes; 
divide  the  total  number  of  minutes  consumed  by  trips  in  a  day  by  1080, 
a  day's  work,  produce  the  numebr  of  cars  for  that  day,  the  total  number 
of  cars  for  one  da/ — for  a  month,  being  each  day  added  together  and  di- 
vided by  30  and  31,  as  the  case  may  be,  produced  an  average  for  that 
month,  and  twelve  months  in  the  year  added  together  and  divided  by 
twelve  produced  the  average  per  annum." 

In  other  words,  the  company's  method  was  predicated  upon  its 
claim  that  it  was  not  compelled  to  pay  the  full  amount  of  four  dollars  per 
lineal  foot,  inside  measurement,  upon  every  car  run,  unless  that  car  was 
operated  eighteen  hours  per  day,  and  three  hundred  and  sixty-five  days  in 
the  year,  and  that,  if  cars  were  for  any  reason  operated  less  hours  in  a 
day,  or  a  less  number  of  days  in  the  year,  it  was  compelled  to  pay  only  a 
proportionate  amount  of  four  dollars  upon  every  lineal  foot,  inside  mea3- 
urement,  of  such  cars  so  operatcil ;  so  that,  if  any  car  or  cars  operated 
but  eight  hours  per  day  for  three  hundred  and  sixty-five  days,  in  the 
year,  the  result  would  be  that  the  company  paid,  not  four  dollars,  but  two- 
dollars  per  lineal  foot,  inside  measurement  of  such  cars,  and  so,  if  any 
cars  or  car  were  operated  for  any  number  of  hours  less  than  eighteen  per 
day,  or  any  number  of  days  less  than  three  hundred  and  sixty-five  in  the 
year,  the  same  method  was  adopted  in  arriving  at  the  proper  proportion 
of  the  four  dollars,  per  lineal  foot  on  the  cars  actually  operated. 

The  plaintiff  has  failed  to  make  proof  in  this  case  of  the  actual  num- 
ber of  cars  operated.  This  is  due  to  the  fact  that  it  had  no  officers  or 
agents  to  take  account  of  the  actual  number  of  cars  during  such  times, 
and  also  to  the  fact  that  the  company  kept  no  books  showing  the  actual 
number  of  cars  it  had  in  operation,  but,  that  it  kept  the  number  of  trips 
made  by  the  different  cars  upon  loose  sheets  of  paper,  which  were  not 
carried  into  any  books,  but  which  were  destroyed  at  the  end  of  the  year, 
after  it  had  ascertained  the  results  desired  by  its  methods  hereinbefore 
described.  The  city  has,  however,  through  an  accouiy  ascertained  the 
highest  monthly  average  of  cars  operated,  estimated  upon  the  defen- 
dant's method,  during  each  of  the  years  in  question;  and  the  statement 
furnished,  (and  which  is  admitted  by  defendant  to  be  correct)  shows  that 
the  highest  monthly  average  is  in  excess  of  the  years  average  for  the  year 
1881,  in  the  sum  of  $700 ;  for  the  year  1883,  in  the  sum  of  $314.28 ;  for  the 
year  1884,  $886.16;  for  the  year  1885,  $12.20;  for  the  year  1886,  $1768.^ 
64;  for  the  year  1888,  $2439.46;  for  the  year  1891,  $884.28;  and  for  the 
year  1892.  $331.12. 

The  plaintiff  claims  that,  for  the  purpose  of  this  case,  it  is  entitled  to 
recover  for  car  licenses,  the  differences  between  the  highest  monthly 
averages  and  the  yearly  averages,  with  interest  on  the  several  amounts 
from  the  dates  upon  which  they  became  due  and  payable. 
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It  must  be  conceded  that  if  the  plaintiff's  claim,  based  upon  its  con- 
struction of  the  ordinance,  is  well  founded,  under  all  circumstances  of 
this  case,  it  can  recover  the  difference  between  such  yearly  and  monthly 
averages,  instead  of  recovering  for  the  actual  number  of  cars  operated; 
but  defendant  denies  the  right  to  any  recovery  herein  upon  four  grounds : 

First :  It  is  claimed  thai  its  method  of  computation  was  based  upon 
a  fair  and  proper  construction  of  the  ordinances  of  February  7,  1879. 

Second :  That  if  this  be  not  so,  still  the  parties  to  the  contract  em- 
bodied in  the  ordinan^,  and  the  acceptance  thereof  by  the  defendant, 
have,  by  their  acts,  given  to  the  same  a  practical  construction  in  conform- 
ity with  its  claim  herein. 

Third:  That  there  has  been  an  accord  and  satisfaction  of  the 
amounts  claimed  to  be  due  the  city,  and, 

Fourth :  That  there  has  been  an  account  stated  and  settled  between 
the  parties  as  to  each  yearly  and  quarterly  claim. 

As  to  the  percentage  of  two  and  one-half  per  cent,  on  gross  earnings, 
it  is  conceded  by  the  defendant  that  the  general  term,  in  Cincinnati  v.  Mt, 
Auburn  Cable  Railway  Co.,  11  Dec.  Re.,  667,  construed  a  similar  ordi- 
nance favorable  to  the  claim  of  the  plaintiff  herein,  but  it  denies  the  ap- 
plication of  the  Mt.  Aitbum  case  to  the  case  at  bar  in  respect  to  the  claim 
for  recovery  upon  car  license  fees. 

In  the  absence  of  the  question  of  practical  construction  given  to  the 
ordinance  by  the  conduct  of  the  parties,  we  think  it  is  clear,  that  the  con- 
struction contended  for  by  defendant,  with  reference  to  car  license  fees, 
can  not  be  maintained.  We  think  this  question  was  fully  considered  and 
determined  in  the  case  of  Cincinnati  v.  Mt.  Auburn  Cable  Railway  Co., 
supra,  where  the  court  had  under  consideration  the  construction  of  the 
ordinance  of  September  3,  1886,  in  all  respects  the  same  as  the  ordinance 
in  question.  The  court  there,  construing  that  ordinance  with  reference 
to  car  license  fees,  said : 

"If  the  ordinance  had  intended  that  the  license  fee  should  be  graded 
as  the  plaintiflf  contends,  we  should  certainly  have  found  prescribed  in  the 
ordinance  a  standard  number  of  hours  for  a  day,  and  a  standard  number 
of  days  for  a  year,  whereas,  on  the  contrary  it  says,  that  for  and  upon  each 
lineal  foot  operated  upon  the  road,  a  certain  payment  shall  be  made  *  * 
*  Our  construction  of  this  provision  of  the  ordinance  is,  that  the 

payment  of  the  license  fee  is  a  condition  precedent,  which  is  required  of 
the  company  to  enable  it  to  secure  the  privilege  of  running  upon  the 
streets  of  the  citv  the  number  of  lineal  feet  of  cars  thus  paid  for ;  that  the 
company  is  not  compelled  to  run  the  same  cars  at  all  times,  but  may 
change  at  will  the  particular  car  or  cars  run ;  provided  there  is  not  oper- 
ated on  the  road  more  lineal  feet  of  car  than  is  paid  for  on  the  first  of 
January  preceding ;  and  that,  if  the  company,  having  paid  in  advance  the 
license  for  a  certain  number  of  lineal  feet,  fails  to  exercise  its  privilege,. 
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it  must  bear  the  loss,  and  the  city  is  not  concerned  with  it :  and  if  the  road 
puts  in  operaton  during  the  year  more  lineal  feet  of  cars  than  it  had  paid 
for  on  the  first  of  January,  it  must  pay  to  the  city  for  this  purpose  at  the 
rate  of  four  dollars  per  lineal  foot,  for  such  extra  feet  so  operated.  This 
construction  is  in  harmony,  too,  with  the  policy  of  the  city  in  reference  to 
other  licenses  (See  Russell  License  Law,  2672,  Rev.  Stat.),  and  is  the  only 
one  that  is  definite,  practical  and  fair  to  all  concerned." 

But,  conceding  this  to  be  the  fair  construction  of  the  ordinance,  de- 
fendant claims  that  the  sole  question  before  the  cojfrt  in  the  Mt.  Auburn 
case,  was  the  construction  of  said  ordinance,  and  that  the  court  in  that 
case,  did  not  have  before  it  the  question  presented  in  this  case,  as  to  a 
practical  construction  by  the  parties  thereto  or  of  accord  and  satisfaction, 
or  of  acounts  stated  and  settled. 

It  must  be  conceded  that  the  questions  involved  in  this  case,  in  these 
respects,  were  not  presented  to  the  court  in  the  Mt.  Auburn  case,  and  that 
che  facts  in  this  case,  therefore,  raise  additional  questions  for  considera- 
tion. Therefore,  we  are  lead  to  consider  these  questions,  and  first,  as  to 
the  practical  construction  given  by  the  parties  to  the  contract. 

The  fact  relied  upon  to  establish  this  defense,  are  very  largely  those 
relied  upon  to  establish  the  other  ilefenses  of  accord  and  satisfaction  and 
account  stated  and  settled,  and  therefore,  at  the  outset,  a  brief  statement 
of  all  the  facts  relied  upon  for  these  defenses  is  essential.  They  are  as 
follows:  Prior  to  the  ordinance  of  February  7,  1879,  there  existed  an 
ordinance  for  the  operation  of  street  railways,  similar  to  the  one  in  ques- 
tion. Pursuant  to  that  ordinance  several  lines  of  street  railway  have  been 
operated,  and  payments  were  made  to  the  city  on  the  basis  of  the  method 
adopted  by  the  defendant  in  this  case.  The  defendant  company  suc- 
ceeded by  consolidation  to  the  rights  and  privileges  of  the  companies 
operating  prior  to  that  date.  For  some  time  prior  to  the  passage  of  the 
ordinance  of  February  7,  1879,  the  Consolidated  Street  Railway  Cc«n- 
pany,  the  predecessor  of  the  defendant,  beg^n  negotiations  with  the  board 
of  public  works,  of  this  city,  the  result  of  which  was  the  passage  of  the 
ordinance  in  question.  Dumg  the  progress  of  the  negotiation,  Mr. 
Gove,  the  secretary  of  the  Consolidated  Street  Railway  Company,  fre- 
quently stated  to  the  board  of  public  works,  that  the  company  desired 
an  ordinance  which  would  enable  it  to  pay  the  car  license  fees  upon  the 
average  method  hereinbefore  described.  From  other  evidence  in  the 
case,  it  would  seem  that  the  board  of  public  works  was  not  adverse  to 
granting  an  ordinance  which  would  confer  such  rights.  Accordingly, 
the  board  of  public  works  recommended  to  the  common  council  of  the 
city,  and  the  common  council  duly  passed  the  ordinance  of  February  7, 
1879,  which  was  duly  approved  by  the  board  of  public  works.  It  was 
at  that  time  the  province  of  the  board  of  public  works  to  recommend  to 
the  common  council,  and  to  approve  all  ordinances  passed  by  the  corn- 
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mon  council.  The  defendant  accepted  in  writing  the  provisions  of  the 
ordinance,  and  in  January,  1880,  Mc.  Gove,  the  then  secretary  of  the 
company,  appeared  before  the  board  of  public  works,  and  presented  to  it 
a  statement  for  a  year  in  advance,  and  up  to  January  i,  1881,  showing 
the  amounts  due  to  the  city  for  car  licenses,  based  upon  its  average 
method  of  calculating  the  number  of  lineal  feet  of  the  cars  operated  by 
the  company.  At  the  same  time  Mr.  Gove  presented  to  the  board  of  pub- 
lic works,  a  check,  covering  the  amount  due  the  city,  as  shown  by  its 
statement,  and  he  fully  explained  to  the  board  the  company's  method  of 
computation,  and  the  statement  and  check  were  accepted  by  the  board 
without  dissent;  but  there  is  no  evidence  to  show  that  the  defendant's 
method  was  by  any  one  explained  to  the  common  council,  which  passed 
the  wdinance,  or  that  the  common  council  ever  expressly  assented  to  the 
method  adopted  by  the  company.  After  the  first  payment  made  by  Mr. 
Gove  to  the  board  of  public  works  there  were  no  further  explanations 
between  the  officers  of  the  city,  and  the  officers  of  the  street  railway  com- 
pany, in  reference  to  this  question,  but  the  company,  during  all  the  times 
in  question,  regularly  presented,  sometimes  to  the  mayor,  sometimes 
to  the  auditor,  sometimes  to  the  comptroller,  and  sometimes  to  the  city 
treasurer,  its  annual  statements  in  advance,  showing  upon  their  face  that 
the  company  was  not  paying  upon  the  actual  number  of  cars  operated, 
but  upon  the  average  number  of  cars  so  operated,  and  further  presented 
quarterly  statements,  showing  the  amount  of  gross  earnings,  from  which, 
however,  the  earnings  from  advertisements  were  uniformly  omitted. 
ITiese  statements  were  accompanied  by  checks,  which  were  uniformly  ac- 
cepted by  the  officers  of  the  city,  and  receipts  given.  In  some  instances 
the  receipts  were  in  full,  and  in  other  instances  there  was  simply  the  re* 
ceipt  of  the  officer  of  the  city.  It  is  conceded  that  the  payments  were 
regularly  made  to  the  proper  officers  of  the  city  authorized  to  receive 
such  payments  and  that  the  moneys  received  were  regularly  passed  to  the 
proper  city  accounts.  The  evidence  further  shows,  that  the  proper  city 
officer  regularly  reported  to  the  common  council  the  amounts  received 
by  it  for  car  license,  but  these  amounts  were,  sometimes,  included  in  a 
general  statement  of  amounts  received  by  the  city  for  general  license  pur- 
poses. The  evidence  fails  to  show  that  the  average  method  adopted  by 
the  company  was  ever  directly  brought  to  the  notice  of  the  common  coun- 
cil, which  passed  the  ordinance  in  question.  From  the  evidence,  it  is  ap- 
parent there  never  was  a  dispute  between  the  city  and  the  street  railway 
company,  as  to  any  amounts  due  the  city  for  percentage  on  gross  earn- 
ings and  car  license  fees,  and  that  there  never  was  any  new  agreement  en- 
tered into  between  the  parties  based  upon  any  consideration  for  the  ac- 
ceptance of  any  sums  other  than  those  due  the  city  pursuant  to  the  ordi- 
nance in  question.  As  stated,  the  officers  of  the  city  uniformly  accepted 
the  statements,  and  the  checks  covering  the  amounts  shown  thereby,  and 
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passed  the  amount  so  received  to  the  proper  fund.  Frbm  the  state- 
ments furnished  by  the  company,  showing  the  amount  due  for  car  li- 
cense, it  appears  that  the  company,  on  one  occasion  at  least,  deducted 
from  its  statement,  showing  the  amount  due  for  the  succeeding  year,  an 
amount  which  was  claimed  by  the  company  to  have  been  paid  in  excess 
of  the  amount  required  upon  the  average  number  of  cars  operated  for 
the  preceding  year,  and  that  on  one  occasion,  at  least,  it  added  to  such 
statement  for  the  succeeding  year,  an  amount  for  the  previous  year,  in 
addition  to  that  contained  in  the  statement  for  said  previous  year. 

Since  the  hearing  of  the  case,  plaintiff,  pursuant  to  an  agreement, 
has  endeavored  to  offer  in  evidence  a  letter  written  by  the  corporation 
counsel  on  March  lo,  1888,  to  the  city  comptroller  for  the  purpose  of 
showing  the  construction  of  the  ordinance  in  question  insisted  upon  by 
the  city  at  that  time.  But  as  no  notice  of  this  letter  can  be  charged  to 
the  city,  the  letter  is  wholly  incompetent  as  evidence,  and  is  not  consid- 
ered by  the  court. 

Does  this  state  of  facts  constitute  either  practical  construction  of 
the  contract  by  the  conduct  of  the  parties,  or  an  accord  and  satisfaction, 
or  accounts  stated  and  settled,  either  one  of  which  would  preclude  the 
city  from  recovering  herein  ?    And,  first,  as  to  practical  construction. 

It  is  a  well  established  rule  of  law  that  in  contracts  between  private 
parties,  the  practical  construction  placed  upon  the  contract  in  the  per- 
formance thereof' by  the  parties  who  made  it,  should,  in  case  of  doubt, 
have  great  weight,  in  its  construction  by  courts;  but  it  has  frequently 
been  held  that:  "Where  the  meaning  of  the  instnmient  is  clear  in  the 
eyes  of  the  law,  error  of  parties  can  not  control  its  effect."  Railroad 
Company  v.  Trimble,  10  Wallace,  377,  Pollock  on  Contracts,  Wald's  edi- 
tion, 404;  Bishop  on  Contracts,  sec.  412. 

The  same  doctrine  was  clearly  laid  down  by  the  Supreme  Court  of 
this  state  in  Cincinnati  v.  Gas  Light  and  Coke  Company,  53  Ohio  St..  286, 
where  the  court  said : 

"It  is  not  every  captious  doubt  as  to  the  meaning  of  a  written  instru- 
ment that  will  warrant  a  court  in  concluding  that  an  instrument  is  am- 
biguous, and  therefore  disregard  its  words  and  seek  the  intention  of  the 
parties  from  the  course  of  business  growing  out  of  an  attempted  perform- 
ance. The  most  exact  and  skillfully  drawn  document  may,  by  able 
counsel,  be  so  construed  as  to  create  what  would  seem  to  be  a  reason- 
able doubt,  when,  in  fact,  it  is  perfectly  clear  to  the  parties,  and  except 
for  the  strained  construction  of  counsel,  also  to  the  court.  In  such  cases^ 
it  is  the  duty  of  courts  to  disregard  the  strained  construction  of  counsel^ 
and  to  enforce  the  instrument  according  to  the  reasonable,  plain  and  man* 
ifest  intention  of  the  parties.  Business  does  not  usually  deal  in  fine 
drawn  distinctions,  but  in  plain,  practical  transactions." 

Applying  this  principle  to  the  meaning  of  the  ordinance  in  ques- 
tion, as  we  clearly  understand  it,  and  as  it  has  been  construed  by  the  gen- 
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eral  term  in  the  Mt.  Auburn  case,  we  think  there  is  no  room  for  practical 
construction  in  this  case.  It  is  true,  in  the  Mt.  Auburn  case  there  was 
no  question  of  practical  construction,  and  the  court  did  not,  therefore, 
necessarily  hold  that  the  ordinance  there,  which  was  the  same  as  the  ordi- 
nance here,  was  entirely  free  from  doubt ;  but  it  is  fair  to  infer,  from  the 
language  of  the  court  in  the  Mt.  Auburn  case,  that  it  was  free  from  any 
doubt  whatsoever  as  to  the  proper  construction  of  the  ordinance  of  that 
case.    There  the  court  said : 

"If  the  ordinance  had  intended  that  the  license  fees  should  be  graded, 
as  plaintiff  contends,  we  should  certainly  have  found  prescribed  in  the 
ordinance  a  standard  number  of  hours  for  a  day,  and  a  standard  number 
of  days  for  a  year,  whereas  on  the  contrary  it  says,  that  for  and  upon  each 
liieal  foot  operated  upon  the  road,  a  certain  payment  shall  be  made." 
And  further  "this  construction  is  in  harmony,  too,  with  the  policy  of  the 
city  in  reference  to  other  licenses  (see  Russell  License  Laws,  sec.  2672, 
Rev.  Stat.,)  and  is  the  only  one  that  is  definite,  practical  and  fair  to  all 
concerned." 

So  in  this  case,  we  thinH  the  construction  of  the  ordinance  in  ques- 
tion contended  for  by  the  city  "is  the  only  one  that  is  definite,  practical 
and  fair  to  all  concerned ;"  that  the  meaning  is  so  manifest  and  unam- 
biguous as  not  to  be  the  subject  for  construction  by  the  conduct  of  the 
parties.     But  there  is  an  additional  reason  for  so  holding  in  the  present 
case,  for  it  will  be  seen  that  the  ordinance  in  question  applies  not  only 
to  the  defendant  company,  but  to  the  "owner  of  each  street  railroad," 
which  shall  accept  the  terms  of  said  ordinance.     If  certain  officers  of  the 
dty  could,  by  their  course  of  conduct  with  the  defendant  in  this  case, 
give  to  such  ordinance  a  practical  construction,  binding  upon  the  parties 
thereto,  then  a  subsequent  officer  might  give  to  other  owners  of  street 
railroads  accepting  the  provisions  of  said  ordinance,  another  and  a  differ- 
cnt  interpretation  or  construction,  and  thus  we  would  have  that  inequal- 
ity under  the  operation  of  the  same  ordinance,  which  could  not  be  recog- 
nized in  law. 

Again,  we  think  that  the  only  city  authority  who  could  possibly  be 
authorized  or  empowered  to  give  to  the  ordinance  in  question  a  practical 
construction,  would  be  that  authority  which  enacted  the  ordinance.  The 
common  council  of  the  city  of  Cincinnati  adopted  the  ordinance  in  ques- 
tion. It  was  not  adopted  by  the  board  of  public  works,  although  recom- 
^rtended  and  approved  by  said  board.  Therefore,  we  think  that  board, 
acting  independently,  as  the  evidence  shows,  of  the  common  council,  was 
not  authorized  to  give  to  the  ordinance  the  construction  claimed  for  by 
the  defendant,  even  if  it  admitted  that  the  facts  shown  would  otherwise 
be  sufficient  for  that  purpose.  Neither  could  the  auditor  by  his  conduct 
preclude  the  rights  of  the  city  by  giving  to  the  ordinance  the  construction 
chimed  for  by  the  defendant,  for  while  it  may  be  admitted,  as  contended 
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for  by  the  defendant,  that  the  word  "audit"  plainly  means  "a  judicial  in- 
vestigation and  decision  as  to  the  merits  of  a  claim,"  nevertheless  it  can, 
not  be  contended  that  a  subsequent  board,  or  a  subsequent  officer,  is. 
authorized  to  give  a  practical  construction  to  an  ordinance.  This  is  di- 
rectly held  in  Cincinnati  v.  Gas  Light  &  Coke  Co.,  supra,  where  the 
court  said: 

"But  the  reason  of  the  rule  (practical  construction)  ceases  when  the, 
acts  or  conduct  of  the  parties  are  not  those  of  the  parties  who  made  the . 
contract,  and  are  not  presumed  to  know,  in  their  own  minds,  what  was 
in  fact  meant  by  the  words  used.    The  acts  and  conduct  of  the  parties 
following  after  the  parties  who  made  the  contract  must  in  the  nature  of 
the  case,  be  only  their  own  construction  of  the  words  used,  and  not  the  act-  . 
ing  out  of  the  understanding  o  f  the  words  by  the  parties  who  used  them. 
The  same  is  true  of  public  officers.    They  may  put  their  own  construc- 
tion upon  the  words  used,  but  in  so  doing,  they  are  not  acting  out  of  men- 
tal understanding  of  the  sense  in  which  the  words  were  used  by  those 
who  made  the  contract  or  written  instrument." 

From  the  above  language  of  the  Supreme  Court  of  this  state,  we 
perceive  another  reason  against  defendant's  claim  of  practical  construc- 
tion, viz.  that  such  is  not  within  the  power  of  public  officers. 

The  same  doctrine  has  been  announced  in  National  Waterworks  v. 
School  District,  47  Fed.,  343,  where  the  court  says : 

"The  rule  that  a  court  in  constructing  a  doubtful  provision  of  a 
contract  will  follow  the  interpretation  placed  upon  it  by  the  parties,  does 
not  apply  to  contracts  made  by  a  municipal  corporation,  in  matters  affect- 
ing the  public  interests." 

The  defendant,  in  support  of  its  contention  in  this  regard,  relies 
strongly  upon  Kinney,  Assignee,  v.  Commissioners,  4  Circ.  Dec.,  448, 
where  it  is  said  by  that  court,  that  the  construction  given  to  a  contract  by 
the  commissioners  of  Hamilton  county  could  be  considered  by  the  court ; . 
but  it  will  be  observed,  that  in  the  Kinney  case  the  court  did  not  rest  its 
decision  upon  the  practical  construction  given  by  the  parties,  but  pro- 
ceeded itself  to  construe  the  contract,  which  must  be  said  to  have  had  a 
very  doubtful  meaning,  and  in  view  of  the  language  of  the  Supreme 
Court  in  the  gas  company^ case,  we  must  assume  that  the  Supreme  Coiut  . 
affirmed  the  Kinney  case  upon  the  construction  given  to  the  contract  by 
the  court,  and  not  upon  the  practical  construction  given  to  the  contract 
by  the  parties;  but  if  this  be  not  so,  still  the  Kinney  case  differs  from  the 
case  at  bar,  in  that  the  construction  of  the  contract  was  given  to  it  by  the 
coitimissioners  who  actually  made  the  contract. 

Second,  neither  can  the  defendant's  contention  as  to  accord  and  sat- 
isfaction be  maintained,  for  it  is  apparent  there  was  no  dispute  between 
the  parties  as  to  the  amount  due  and  no  new  agreement  resting  upon  any 
consideration  entered  into  by  which  the  street  railway  company  was  to 
pay  any  other  sums  than  those  expressly  called  for  by  the  ordinance. 
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An  accord  and  satisfaction  has  been  defined  to  be  an  agreement,  "in 
the  case  of  a  contract,  where  a  creditor  agreed  to  accept  some  other  thing 
in  lieu  of  that  which  is  contracted  or  promised  to  be  done."  Way  v.  Rua- 
sell,  33  Fed.,  5. 

The  mere  acceptance  of  a  smaller  sum  than  that  which  is  actually  due 
upon  the  contract,  although  it  purport,  to  be  in  full,  can  not  be  said  to  be 
an  accord  and  satisfaction.  This  has  been  held  upon  the  highest  author- 
ities, viz:  Bunge  v.  Coop,  48  N.  Y.,  225;  Harriman  v.  Harriman,  12 
Gray,  341 ;  Ryan  v.  Ward,  48  N.  Y.,  204. 

It  must  be  conceded,  as  contended  for  by  defendant,  that  an  accord 
and  satisfaction  may  be  had  by  accepting  a  less  sum  where  the  amount 
due  is  unliquidated.  But  we  do  not  regard  the  amounts  due  to  the  city, 
under  the  provisions  of  this  ordinance  as  unliquidated.  On  the  contrary, 
wc  think  they  are  clearly  capable  of  arithmetical  calculation,  and  it  has 
been  stated,.  Smith's  Leading  Cases,  5th  American  Edition,  volume  I, 
page  45 1  >  that, 

"The  rule  that  payment  of  a  smaller  sum  can  not  be  a  satisfacton  of  a 
larger  debt  is  applicable  only  to  cases  where  the  larger  debt  is  fixed  and 
liquidated  or  is  ascertainable  by  merely  arithmetical  calculation ;  it  does 
not  follow  where  the  previous  claim  is  unliquidated  and  unsettled." 

Third,  the  most  serious  claim  on  behalf  of  the  defendant  is  that  of  ac- 
cotmt  stated  and  settled.  The  defendant  in  support  of  its  claim  in  this  re- 
gard relies  on  Lockwood  v.  Thorn,  11  N.  Y.,  170,  and  in  fact,  a  long, 
unbroken  line  of  decisions  sustaining  the  doctrine  therein  announced,  that 
"an  account  stated  is  conclusive  upon  the  parties,  unless  impeached  for 
fraud  or  mistake.  To  make  an  account  stated,  it  is  sufficient  that  the  ac- 
count has  been  examined  and  assented  to  as  correct  by  both  parties.  This 
assent  may  be  express  or  implied  from  circumstances. 

"As  a  general  rule,  where  an  account  showing  a  balance  is  duly  ren- 
dered, the  one  to  whom  it  is  rendered  is  bound  within  a  reasonable  time 
to  examine  the  same  and  object  if  he  dispute  its  correctness." 

This  must  be  said  to  be  the  general  rule  on  this  subject,  but  the  plain- 
tiff claims  that  the  public  officers  of  the  city  have  no  authority  to  bind  a 
municipality  by  way  of  account  stated  and  settled,  and  also,  that  the  mat- 
ters in  dispute  in  this  case  were  not  the  proper  subject  for  account  stated, 
inasmuch  as  the  claim  of  the  city  is  based  upon  a  right  of  governmental 
exaction,  and  not  upon  contractual  relations  between  the  parties  thereto. 
They  further  claim,  that  the  matters  are  no  subject  for  account  stated, 
because  the  requirements  in  the  ordinance  that  payments  should  be  made 
by  the  company  on  the  first  of  January,  in  each  year,  in  advance  for  the 
succeeding  year,  and  that  inasmuch  as  the  city  could  not  at  the  time  the 
payments  were  made,  have  ascertained  and  determined  the  amount  of  lin- 
eal feet  upon  the  number  of  cars  actually  to  be  run  by  the  company  for 
that  year,  that  it  was  not  in  a  position  to  be  bound  as  upon  account  stated 
by  the  statements  so  rendered  by  the  company  in  advance. 
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We  do  not  agree  with  the  plaintiff's  claim  as  to  the  inability  of  public 
officers,  to  bind  the  city  by  way  of  account  stated.  We  think  this  qu€8r 
tion  must  be  held  to  have  been  determined  in  Cincinnati  v.  Gas  Light  and 
Coke  Company,  supra,  where  the  city  was  precluded  from  recovering 
from  the  gas  company  amounts  paid  by  its  officers  to  the  gas  company  in 
excess  of  the  amount  called  for  by  the  contract  between  the  parties.  If  a 
|>ublic  officer  may  bind  the  city  by  voluntary  payments  made  in  excess  of 
amounts  due,  there  is  no  reason  on  principle  why  the  city  may  not  be 
bound  by  pa3anents  received  by  a  public  officer  in  amounts  less  than  the 
amounts  actually  due,  provided  the  matter  is  a  proper  subject  for  account 
stated. 

This  principle  is  upheld  in  St.  Louis  Gas  Light  Co.  v.  St.  Louis,  ii 
Mo.  Appeals,  page  55,  where  it  is  said : 

"A  settlement  made  by  the  city  auditor  with  the  gas  company  is,  in 
the  absence  of  fraud  or  mistake,  conclusive  as  to  amount  due  by  the  city 
at  the  date  of  settlement." 

The  same  rule  was  also  laid  down  in  Commissioners  v.  Commission- 
ers, 75  North  Carolina,  240,  where  it  is  said : 

"Payment  voluntarily  made  with  the  knowledge  of  all  the  facts  can 
not  be  recovered  back,  although  there  was  no  debt.  The  rule  applies  as 
well  to  a  payment  made  by  one  corporation  to  another  as  to  a  payment 
made  by  one  individual  to  another." 

In  that  case  the  rule  was  made  to  apply  to  a  board  of  county  commis- 
sioners. The  same  rule  was  also  stated  in  the  Commissioners  v.  Gherky, 
Wright,  494,  where  the  commissioners  were  precluded  from  recovering 
from  the  county  auditor  amounts  paid  by  the  commissioners  to  the  auditor 
in  excess  of  the  amounts  to  which  the  latter  was  entitled.  In  that  case 
the  court  said : 

"The  parties  in  this  case  settled  their  accounts  upon  full  view  of  all  the 
transactions.  *  *  *  There  is  no  pretense  of  mistake  except  in  law. 
Every  one  is  chargeable  with  knowledge  of  the  law,  and  a  mistake  as  to 
the  law  will  not  open  the  way  to  recover  money  back,  which  in  equity 
should  be  retained.  If  anything  was  wrong  in  this  case,  the  plaintiffs 
were  particeps  criminis.  It  was  as  bad  faith  to  pay  out  the  public  money 
against  law  as  for  defendant  to  ask  for  it  of  them  and  receive  it." 

The  underlying  principle  of  the  defense  of  account  stated  and  settled 
is  as  dearly  stated  by  Judge  Wright  in  the  case  just  cited,  that  the  parties 
"settle  their  accounts  upon  a  ftdl  view  of  all  the  transactions,"  and  in  all  of 
the  cases  cited  by  counsel  sustaining  the  defense  of  account  stated  \\  ap- 
pears that  at  the  time  the  accounts  were  rendered  the  parties  had  oppor- 
tunities to  fully  investigate  all  the  facts  upon  which  the  accounts  were 
based.  The  application  of  this  rule  to  tlie  present  case,  we  think,  entirely 
defeats  the  defendant's  claim  that  there  were  accounts  stated  and  settled  in 
all  the  transactions  involved  in  the  case,  because,  in  the  very  nature  of 
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tilings,  there  could  not  in  die  present  case,  have  been  a  settlement  of  ae» 
counts  between  the  parties  "upon  a  full  view  of  all  the  iM'ansactions/' 

The  ordinance  of  February  7,  1879,  provides,  **That  the  owner  of 
each  street  railroad  shall  pay  into  the  city  treasury  at  the  time  of  accept- 
ance, and  annually  thereafter,  on  the  first  day  of  January,  in  advance,  for 
and  upon  each  car  run  by  him,  the  sum  of  four  dollars  per  lineal  foot  of 
every  such  car,  inside  measurement,  and  such  payment  shall  be  a  condition 
precedent  to  the  right  to  operate  the  road,"  etc. 

In  the  Mt.  Auburn  case  heretofore  cited,  thfe  court  construed  this  lan- 
guage as  follo.ws : 

**And  that  if  the  company  having  paid  in  advance  a  license  for  a  cer- 
tain number  of  lineal  feet,  fails  to  exercise  its  privilege,  it  must  bear  the 
loss,  and  the  city  is  not  concerned  with  it ;  and  if  the  road  puts  in  opera* 
tkm  during  the  year  more  lineal  feet  of  cars  than  it  had  paid  for  on  the  ist 
of  January,  it  must  pay  to  the  city  for  this  purpose,  at  the  rate  of  four  dol- 
lars per  lineal  foot,  for  such  extra  fee.t  so  operated." 

If  then,  in  construing  this  ordinance,  we  hold,  as  we  must,  that  the 
company  was  bound  to  pay  upon  the  number  of  lineal  feet  of  cars  actually 
run,  and  that  if  the  actual  number  of  cars  run  during  the  year  exceeded 
the  number  upon  which  the  company  paid  at  the  beginning  of  the  year, 
diat  it  must  be  held  nevertheless,  to  pay  upon  such  additional  cars ;  does 
it  not  necessarily  follow,  that  under  such  circumstances,  the  payment  by 
the  company  to  the  city  at  the  beginning  of  the  year,  was  but  a  payment 
on  account,  anything  contamed  in  the  statements  and  receipts  of  the  con* 
trary  notwithstanding? 

At  the  time  the  statements  were  rendered  each  year  in  advance,  it  was 
impossible  for  the  company  to  then  determine  the  number  of  cars  that  the 
defendant  would  operate  for  that  year;  on  the  contrary,  the  company  was 
at  Hberty  at  the  beginning  of  the  year  to  pay  to  the  city  upon  any  number 
of  cars  at  its  own  discretion,  and  the  city  was  at  that  time  bound  to  accept 
soch  statement,  and  receive  payment  therefor,  and  it  was  only  after  the  ex- 
piration of  the  year  that  the  city  would  be  in  any  proper  position  to  ascer- 
tain the  amount  which  was  actually  due. 

Again,  we  say,  it  is  true  as  contended  for  by  defendant,  that  the  word 
"ancfit^  plainly  means  "a  judicial  investigation  and  decision  as  to  the 
merits  of  a  claim ;"  but  certainly  there  must  have  been  an  opportunity 
for  such  investigation  and  decision  at  the  time  the  auditor  received  the 
money,  in  order  to  preclude  the  city  by  way  of  account  stated.  That 
there  was  no  opportunity  at  the  time  the  statements  were  rendered,  and 
the  amounts  paid,  we  think  has  clearly  been  shown. 

Again  as  stated  by  Judge  Wright,  in  Commissioners  v.  Gherky, 

supra: 

"Every  one  is  chargeable  with  the  knowledge  of  the  law  Md  a  mis- 
take as  to  the  law  will  not  open  the  way  to  recover  money  back,  which. 
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.  in  equity  should  be  retained.  If  anything  was  wrong  in  this  case,  the 
plaintiffs  were  particeps  Criminis.  It  was  as  bad  for  them  to  pay  out  the 
pitblic  money  against  law  as  for  the  defendant  to  ask  it  of  them  and  re- 
ceive it." 

Can  it  be  said  in  this  case  that  the  auditor  or  other  public  officers 
acted  not  in  ignorance  of  the  fact,  but  in  ignorance  of  the  law  in  accepting 
the  amounts  due  the  city  as  shown  by  the  statements  of  the  company? 
On  the  contrary  it  was  their  express  duty  to  accept  at  the  beginning  of  the 
year  the  statement  of  the  company  as  to  the  number  of  cars  they  proposed 
to  run,  and  the  amounts  due  therefor.  Can  it  be  said  that  the  auditor  or 
other  public  officers  acted  wrong  in  so  doing,  and  that  they  were  particeps 
criminis  to  the  transaction?    We  think  clearly  not. 

In  short  it  may  be  said  that  while  the  yearly  statements  furnished  in 
advance,  showing  the  amounts  due  upon  the  average  method  of  ascertain- 
ing the  number  of  lineal  feet  of  cars  run  might  constitute  an  accord  and 
satisfaction,  provided  the  proper  conditions  existed,  such  statements  could 
not|  under  this  ordinance  requiring  payments  in  advance,  constitute  the 
defense  of  accounts  stated  and  settled.  We  have  shown  that  the  proper 
conditions  were  wanting  to  make  good  the  defense  of  accord  and  satisfac- 
tion. 

The  statements  rendered  and  payments  made  in  advance,  not  consti- 
tuting accounts  stated  and  settled  at  the  time,  because  of  the  right  of  the 
city  at  the  end  of  the  year  to  demand  payment  for  the  actual  number  of 
cars  run,  they  did  not  at  any  time  thereafter  become  such.  Consequent- 
ly the  city  could  not  be  deprived  of  its  right  to  recover  unless  by  way  of  es- 
toppel. There  is  no  question  of  estoppel  involved  in  this  case,  because  it 
is  not  shown  that  Ihe  conduct  or  inaction  of  the  city  lead  the  defendant 
to  do  anything  prejudicial  to  its  interests  by  reliance  upon  the  city's  con- 
duct. 

It  is  conceded  by  counsel  for  defendant  that  the  city  it  entitled  to  re- 
cover the  percentage  on  earnings  from  advertisements  from  1883  to  1892, 
and  indeed  this  must  be  so,  inasmuch  as  the  quarterly  statements  rendered 
by  the  defendant  did  not  purport  to  show  any  revenue  derived  from  this 
source. 

This  makes  it  unnecessary  for  us  to  consider  the  claim  urged  with 
great  zeal  and  ability  by  counsel  for  the  plaintiff,  that  the  matters  in  dis- 
pute were  not  a  proper  subject  for  practical  construction,  or  proper  sub- 
ject for  account  stated  and  settled,  because  the  amounts  due  the  city  were 
due  by  way  of  governmental  exaction,  and  not  upon  contract  between  the 
parties. 

The  decision  of  the  court,  therefore,  is  that  the  plaintiflf  is  entitled  to 
recover  from  the  defendant,  two  and  one-half  per  cent,  from  1883  to  189a, 
inclusive,  with  interest  upon  such  amounts  from  the  date  when  they  be- 
came due  and  payable,  and  that  the  plaintiflf  is  also  entitled  to  recover 
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from  the  defendant  the  difference  in  amounts  upon  the  highest  monthly 
average  and  the  yearly  average  for  the  years  1881,  1883,  1884,  1885,  1886, 
1888^  1891  and  1892,  as  shown  by  the  statement  of  the  city's  accountant, 
together  with  interest  on  such  amounts  from  the  time  they  become  due 
and  payable. 

ON  MOTION  FOR  NEW  TRIAL. 

Jackson,  J. 

Since  the  opinion  heretofore  announced  herein  was  rendered,  counsel 
for  the  defendant  have  presented  objections  to  the  allowance  of  the  judg- 
ment entry  presented  by  the  city,  based  upon  the  claim  that  interest  is 
em)neously  sought  to  be  allowed  upon  the  amounts  found  to  be  due  the 
city  for  percentage  upon  gross  earnings  and  for  car  license  fees.  De- 
fendant has  also  filed  a  motion  for  a  new  trial,  in  support  of  which  it  is 
contended  that  the  court  erred  in  holding  that  the  statements  annually 
rendered,  showing  the  amount  due  for  car  licenses,  did  not  constitute  ac- 
counts stated  and  settled. 

We  will  briefly  consider  these  claims  in  their  order. 

In  the  first  place,  it  is  contended  that  interest  should  not  be  allowed, 
if  it  should  be  found,  as  contended  for  by  plaintiff  upon  the  original  hear- 
ing, that  the  amounts  due  the  city  were  due  by  way  of  governmental  exac- 
tion, and  not  by  way  of  contract  between  the  parties.  It  must  be  con- 
ceded that  interest  is  not  recoverable  upon  sums  due  a  municipality  by 
way  of  taxes ;  but  counsel  for  plaintiff  would  draw  a  distinction  in  this  re- 
spect between  amounts  due  by  way  of  taxes,  and  amounts  due  by  way  of 
license  for  some  privilege  granted  by  the  municipality.  They  contend 
that  interest  is  recoverable  upon  such  latter  claim,  and  that  the  sums  due 
the  city  in  this  case  fall  within  the  class  of  licenses.  Without  passing 
upon  the  soundness  of  this  attempted  distinction,  it  must  be  held  upon  the 
authority  of  Cincinnati  St.  Ry.  Co.  v.  Smith,  29  Ohio  St.,  291,  that  the 
amounts  due  the  city  here  are  due  by  way  of  contract  between  the  parties, 
and  not  by  way  of  governmental  exaction. 

In  the  next  place  it  is  contended  that  interest  is  not  recoverable  upon 
the  amounts  found  due,  because  no  demand  was  made  for  the  principal 
sums  prior  to  the  bringing  of  this  suit. 

In  many  cases  demand  of  payment  is  necessary  to  authorize  a  recov- 
ery of  interest.  This  may  in  general  be  said  to  be  the  rule  with  reference 
to  accounts  and  unliquidated  claims,  but  it  is  not  so  with  reference  to 
amounts  which  are  definite  and  certain,  and  where  an  absolute  obligation 
rests  on  one  to  pay  on  a  day  certain. 

In  II  American  and  English  Enc,  390,  the  general  proposition  sup- 
ported by  abundant  authorities  is  thus  stated :  "Wherever  there  is  a  writ- 
ten contract  for  a  sum  of  money  payable  upon  demand,  or  upon  a  day  cer- 
tain, interest  is  payable  if  payment  of  the  principal  sum  is  not  made  on  de- 
wand,  or  at  the  time  agreed  upon."    As  stated  in  the  original  opinion,  the 
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•mms  due  the  city  were  not  unliqtiidated,  but  were  capable  of  exact  asc6ff- 
tainment  by  mathematical  calculation;  and  an  absolute  obligaticm  rested 
on  the  defendant  to  pay  the  city  these  sums  on  certain  days  specified  in 
the  ordinance  in  question.  Consequently  we  think  no  demand  was  neces- 
sary to  entitle  the  city  to  recover  interest. 

As  to  the  contenticMi,  with  reference  to  accounts  stated  and  settled, 
on  motion  for  new  trial,  the  claim  is  that,  beginning  with  the  year  1886, 
the  defendant  embodied  in  each  statement  for  car  licenses  for  the  succeed- 
ing year  the  actual  average  number  of  lineal  feet  of  cars  operated  for  the 
preceding  year,  and  payments  were  then  accordingly  made  upon  such 
statements.  Conceding,  therefore,  that  the  statements  rendered  at  the 
beginning  of  the  year  and  payments  made  at  that  time  did  not  then  con- 
stitute accounts  stated  and  settled,  because  they  could  not  and  did  not 
purport  to  give  the  actual  number  of  cars  that  would  be  run  that  year, 
nevertheless,  it  is  contended  that  when  the  yearly  average  for  that  year  was 
shown  in  the  statement  for  the  subsequent  year,  the  city  was  then  suffi- 
ciently advised,  and  that  in  accepting  payments  on  such  statements  it  be- 
came bound  by  way  of  accounts  stated  and  settled. 

There  appears  to  be  several  objections  to  this  contntion.  In  the  first 
place  the  defendant  never  furnished  the  city  with  any  statement  showing 
the  actual  number  of  cars  operated  for  any  year,  and  never  made  pay- 
ments purporting  to  be  upon  the  actual  number  of  cars  operated.  We 
have  held,  upon  the  authority  of  Cincinnati  &  Mt.  Auburn  Street  Rail- 
way Co.,  supra,  at  the  defendant's  method  of  paying  upon  the  yearly 
average  of  cars  operated  was  entirely  erroneous.  It  must,  therefore,  fol- 
low that  the  statements  rendered  and  payments  made,  based  upon  the 
yearly  average  system,  could  not  and  did  not  purport  to  be  upon  any  cor- 
rect method  of  computation.  They  did  not  even  on  their  face  purport  to 
show  to  the  city  the  correct  amount  which  the  city  was  entitled  to  demand 
and  receive ;  and  while  such  statements  might  bind  the  city  by  way  of  ac- 
cord and  satisfaction,  or  by  way  of  practical  construction  of  a  contract, 
provided  the  proper  conditions  existed,  they  could  not  bind  it  by  way  of 
accounts  stated,  because  the  method  adopted  was  wrong,  and  the  state- 
ments .hemselves  so  showed.  Furthermore,  the  statements  did  not  in 
any  instance  purport  to  show  the  highest  monthly  average,  but  only  the 
yearly  average  of  cars  operated ;  and  it  is  on  the  highest  monthly  average 
which  the  plaintiff  seeks  to  recover  in  default  of  proof  as  to  the  actual 
number  of  cars  run.  Again,  the  testimony  shows  that  the  defendant  kept 
no  books  showing  the  actual  number  of  cars  run  for  any  year.  The  num- 
ber of  cars  run  was  kept  on  loose  slips  of  paper  which  were  destroyed  at 
the  end  of  the  year.  Therefore,  the  plaintiff  had  no  practical  way  of  as- 
certaining the  actual  number  of  cars  run,  and  the  amounts  which  it  was 
legally  entitled  to  receive  from  the  defendant.  This  information  belonged 
exclusively  to  the  defendant,  therefore  it  can  not  be  said  that  the  parties 
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setded  their  accounts  in  full  view  and  with  full  knowledge  of  all  the  dr- 
csmstances  surrounding  the  transaction* 

Motion  for  new  trial  overruled  and  entry  allowed. 

EUis  G.  Kinkead  and  Wade  H.  Ellis,  corporation  counsel  of  the  city 
of  Cincinnati,  for  plaintiff. 

Paxton,  Warrington  &  Boutet  and  Kittredge  &  Wilby,  for  defendant 
fendant. 


APPROPRIATION— MUNICIPAL  CORPORATIONS. 

(Hamilton  Probate  Conrt,  1899^ 

Cincinnati  (City)  v.  Hannah  G.  Th^ali,  bt  al. 

I  DismssAi*  OP  Appropriation  Procbedings. 

Proceedings  to  appropriate  real  estate  may  be  dismissed  by  corporation 
connsel  or  city  solicitor  with  or  without  the  specific  direction  of  the .  legiila- 
tive  boards  of  the  city. 

1  Dkpbndant  Costs  AssBSSBD  Agaikstthb  City, 

When  snch  dismissal  is  had,  the  court  should  include  in  the  costs  assessed 
against  the  city  such  compensation  to  the  property  owners  for  counsel 
fees  and  other  expenses,  as  the  court  deems  just 

The  city  of  Cincinnati  passed  the  statutoiy  resolution  and  ordinance 
for  the  condemnation  of  certain  real  estate,  the  property  of  defendants, 
for  the  purpose  of  extending  Middletotl  avenue.  The  condeninatioti 
ordinance  directed  the  corporation  counsel  to  bring  the  necessary  action 
for  the  appropriation  of  this  property.  Notice  was  served  upon  the  de- 
fendants as  required  by  law. 

Pursuant  to  this  legislation,  the  corporation  counsel  brought  this  ac- 
Iwn  for  the  condemnation  of  the  property  described  in  the  resolution  and 
ordinance.  The  defendants  appeared  by  counsel  and  a  jury  was  im- 
paneled to  try  the  cause.  At  this  stage  in  the  proceedings,  it  became  ap- 
parent to  the  corporation  counsel  that,  by  making  a  change  in  the  lines  of 
the  proposed  extension  of  Middleton  avenue,  a  satisfactory  street  could 
be  built  at  a  probably  very  much  lower  cost.  He  thereupon  asked  leave 
of  the  court  to  dismiss  this  action.  The  defendants  by  their  counsel  re- 
sisted said  dismissal,  and  the  case,  at  the  request  of  the  corporation 
counsel,  was  adjourned  to  the  following  day.  During  this  interval  the 
board  of  city  affairs  and  the  board  of  legislation  of  the  city  both  passed 
resolutions  directing  the  corporation  counsel  to  dismiss  this  action,  Ibd, 
at  the  next  session  of  the  court,  these  were  presented  by  him  to  the  court 
and  the  application  renewed  for  leave  to  dismiss.  Thereupon  the  follow- 
ing (pinion  was  rendered : 

FERRIS,  J. 

The  statements  of  counsel  yesterday,  necessitated  an  examination 
by  this  court  of  the  law  appertaining  to  the  right  of  the  party  plaintiff  to 
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dismiss  his  application  at  a  time  when  the  question  of  ccxnpensation  had 
not  been  submitted  to  the  jury,  and  before  any  testimony  had  been  intro- 
duced, but  after  certain  expenses  had  been  made  incident  to  the  prepara- 
tion of  the  case  for  trial. 

The  statute  furnishes  the  clearest  authority  upon  the  plaintiff  to  dis- 
miss his  action,  leaving  it  to  the  discretion  of  the  court  to  determine  the 
conditions  under  which  such  dismissal  shall  be  had. 

Sections  196  and  197,  and  sees.  198  and  199,  of  Randolf  on  Eminent 
Domain,  discuss  learnedly  and  forcibly  the  reason  of  the  right.  It  will 
not  be  contended  that  it  is  necessary  to  examine  into  the  reason  of  the 
thing,  however,  when  we  read  the  statute  that  apparently  governs  the 
case.  But  there  is  no  question  as  to  the  right  under  the  statute,  in  my 
judgment,  on  the  paVt  of  the  corporation  counsel  to  dismiss  an  action 
without  the  intervention  of  the  boards  whose  authority  is  limited  and 
defined  by  statute,  and  the  concurrent  action  of  which  boards  is  the  con- 
dition precedent  to  the  bringing  of  an  action  of  this  character. 

In  the  case  at  bar,  we  are  not  left  to  discuss  the  rights  of  the  cor- 
poration counsel  of  the  city  of  Cincinnati  to  dismiss,  on  his  own  motion, 
an  action  of  this  character,  for  it  is  in  evidence  that  the  board  of  admin- 
istration as  well  as  the  board  of  legislation,  by  unanimous  agreement,  de- 
termined to  take  such  steps  as  would  cause  a  dismissal  of  this  action  by 
.this  court.  Having  the  inherent  power  conferred  by  statute  to  bring  the 
action,  it  would  be  a  travesty  upon  the  rights  of  these  boards  to  say  that 
they  did  not  have  the  power  of  dismissal. 

But  there  is  a  question  that  arises,  evidently  contemplated  by  the 
legislature,  as  to  the  conditicms  of  the  dismissal,  and  to  this  point  the 
court  desires  to  turn  its  attention. 

The  statute  provides  that  after  a  jury  shall  have  determined  the 
market  value  of  the  premises,  it  is  incumbent  upon  the  appropriating 
power  to  determine  within  a  period  of  six  months  whether  it  should 
elect  to  take  the  property  at  the  value  fixed  by  the  jury,  or,  refusing  to 
take  such  property  at  such  valuation,  it  becomes  incumbent  to  make  the 
property  owner  whole  by  the  payment  of  such  a  sum  as  will  reccnnpense 
him  from  whatever  loss  he  may  have  sustained  in  and  about  the  pre- 
paration for  trial  of  the  suit,  made  necessary  by  the  appropriating  party. 
This  is  simply  justice.  The  party  having  been  brought  into  court  against 
his  own  will,  and  expense  having  been  incurred  thereby,  to  the  end  that 
a  proper  showing  should  be  made  to  the  jury  that  would  give  to  the  party 
his  constitutional  right,  and  the  city  or  appropriating  party  having  failed 
to  exercise  the  privilege  conferred  by  the  statute,  it  is  only  right  and  just 
that  the  party  should  be  made  whole  for  whatever  loss  he  may  have  sus- 
tained. 

This,  however,  is  to  be  determined  by  the  express  statute  only  when 
the  city  or  appropriating  party,  be  it  a  corporation  municipal  or  other- 
wise, shall  have  failed  or  neglected  to  have  exercised  the  right  to  take  the 
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property  at  the  valuation  fixed  by  the  jury  within  six  months.  Here, 
however,  the  court  is  to  determine  whether  in  the  matter  of  dismissal  be- 
fore the  verdict  shall  have  been  reached,  it  is  within  the  discretion  of  the 
court  to  determine  the  conditions  of  dismissal. 

Undoubtedly  this  must  be  true.  The  principle  involved  is  exactly 
the  same,  in  my  judgment,  as  though  the  jury  had  rendered  its  verdict 
and  six  months  had  elapsed,  and  a  failure  were  had  to  take  the  property. 
For,  by  the  proceedings  taken  by  the  boards  having  the  authority  to  re- 
quire a  proceeding  of  this  character,  the  property  owner  having  been 
notified  properly  for  trial,  was  subjected  to  the  expense  necessary  for  a 
proper  hearing  of  the  case,  to  the  end  that  this  jury  should  be  properly 
advised  of  the  market  value  of  the  property,  together  with  the  improve- 
ments thereon,  and  whatever  loss  should  be  sustained  by  reason  of  the 
taking  of  this  property,  in  a  proceeding  that  was  brought  in  this  court 

Such  preparation  necessitated  an  expense,  and,  in  the  judgment  of 
the  court,  in  order  to  make  these  parties  perfectly  whole  and  to  put  them 
into  the  same  relative  position  occupied  by  them  prior  to  the  time  that 
the  city,  by  this  action,  rendered  the  expense  necessary,  it  is  only  right 
and  proper  that  whatever  reasonable  expense  was  incurred  in  the  pre- 
paration of  this  trial,  together  with  the  costs  accruing  in  this  court, 
should  be  paid  by  the  city  of  Cincinnati. 

The  entry  of  dismissal  will  be  made,  and  opportunity  given  to  the 
Iffoperty  owners  to  show  to  this  court  what  expense  was  incurred  by 
them,  and  an  endeavor  will  be  made  to  ascertain  what  amount  will  make 
them  whole,  and  such  amount  will  be  included  as  a  part  of  the  cost  bill 
in  this  action. 

Ellis  G.  Kinkead,  Wade  H,  Ellis,  corporation  counsel. 

Frederick  Hertenstein,  for  defendant. 


TRUST-PRINCIPAL  AND  INCOME, 

[Superior  Court  of  Cincinnati,  Special  Term,  1897.] 
In  Re  Vine  Street  Congregational  Church. 
PrmcHASE  Money  Forfeited  is  not  Income  of  Property. 

Under  a  conveyance  of  a  house  and  lot  to  a  church  upon  condition,  amonfr 
others,  that  *4n  case  it  shall  be  deemed  best  at  any  time  in  future  to  seU 
said  premises,  the  proceeds  arising  from  such  sale  shall  not  be  used  for  the 
purpose  of  liquidating  the  debts  of  the  church  *  *  *  but  shall  be  rein*, 
vested"  and  only  the  income  used  for  church  purposes,  with  the  further  .pro- 
vision that  property  shall  revert  to  grantor  upion  failure  to  carnr  out  the 
conditions  of  tne  conveyance,  money  realized  as  payments  on  a  lease  with 
privilege  of  purchase,  which  was  subsequently  abandoned  and  the  pajrmentB 
forfeited,  is  principal,  not  income,  and  become  part  of  the  corpus  of  the' 
trust. 

Smith,  J. 

'In  accordance  with,  the  provisions  of  sec.  5207,  Rev.  Stat.,  the  con- : 
troversy  arising  in  this  matter  has  been  submitted  to  me  on  the  following' 
agreed  statement  of  facts : 
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That  on  or  about  March  29,  1876,  Osman  Sellew  presented  tQ  the 
Vine  Street  Congregational  Church  a  piece  of  property  described  as  No. 
316  West  Seventh  street  Cincinnati,  Ohio,  (which  said  property  is  more 
particularly  described  in  the  deeds,  copies  of  which  are  hereto  attached 
as  exhibits),  to  be  used  as  a  parsonage  for  said  church. 

This  deed  contained  the  following  condition: 

"Provided,  and  this  conveyance  is  on  these  express  conditions^  that 
the  said  trustees  and  their  successors  shall  promptly  pay  all  taxes  and 
assessments  which  shall  be  levied  on  said  premises,  and  that  the  member- 
ship of  the  said  Vine  Street  Congregational  Church  shall  remain  and 
continue  in  the  orthodox  faith  as  at  present  recognized,  and  in  con- 
formity with  the  standard  doctrines  of  the  Congregational  church  as  they 
are  now  established  and  taught;  and  if  at  any  time  the  said  premises 
shall  by  reason  of  non-payment  of  taxes  or  assessments  which  may  be 
levied  on  the  same  be  advertised  for  sale  in  the  delinquent  tax  list,  or 
whenever  the  said  membership  of  the  said  Vine  street  church  shall  cease 
to  be  orthodox  in  the  faith  and  cease  to  be  in  unison  with  the  doctrines, 
and  belief  of  the  Congregational  church  as  at  this  time  usually  received, 
then  and  in  either  event  the  said  premises  shall  revert  to  the  grantor  and 
faeirs,  and  the  grants  herein  made  to  said  trustees  of  said  church  shall 
cease  and  determine." 

The  said  Vine  Street  Congregational  Church  on  April  10,  1876,  ac- 
cepted the  said  gift  by  the  following  resolution : 

"Whereas,  Brother  Osman  Sellew  has  presented  to  the  Vine  Street 
Congregational  Church  a  beautiful  residence.  No.  316  West  SevenA 
street,  between  Mound  and  John  streets,  Cincinnati,  Ohio,  and  convejred 
the  same  to  the  trustees  of  the  church,  by  deed  in  fee  simple,  to  be  used 
as  a  parsonage:  Therefore,  resolved,  that  we,  the  board  of  trustees,  on 
behalf  of  the  church,  gratefully  accept  the  gift  of  our  generous  brother 
on  the  terms  and  conditions  set  forth  in  said  deed." 

That  on  or  about  February  10,  1886,  Mr.  Osman  Sellew,  together 
with  the  trustees  of  said  church,  made  a  quit-claim  deed  to  the  said 
church  of  said  property,  this  deed  being  given  for  the  purpose  of  releas- 
ing the  conditions  embodied  in  the  former  deed. 

This  deed  was  placed  in  the  hands  of  Attorney  A.  C.  Shattuck,  to 
be  delivered  to  said  church  upon  the  passage  by  said  church  of  the 
following  resolution,  which  was  passed  on  March  i,  1886: 

"Monday  evening,  March  i,  1886. 

"Members  present:  Williams,  Walton,  Page,  Meininger,  Hunting- 
ton and  Hoff. 

"Minutes  of  previous  meeting  read  and  approved. 

"The  memorial  of  Mr.  Sellew  in  regard  to  the  management  and  dis- 
position of  the  parsonage  or  any  fund  that  may  be  derived  from  its  sale 
was  the  prder  of  business;  a  co|^  of  which  in  the  form  of  a  resolution  for 
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adoption  by  the  trustees,  for  the  instruction  not  only  of  the  present  but 
any  future  board  of  trustees  is  here  inscribed: 

"Whereas,  Osman  Sellew  has  executed  a  quit-claim  deed  to  the 
Central  Congregational  Church  of  Cincinnati,  Ohio,  to  the  premises 
known  as  No.  316  West  Seventh  street,  Cincinnati,  Ohio,  and  has  placed 
the  same  in  the  hands  of  A.  C.  Shattuck,  attorney,  to  be  delivered  when 
the  trustees  of  said  church,  for  the  said  church  shall  pass  the  following 
resolution :  Now  therefore,  be  it  by  us,  the  trustees  of  the  Central  Cong- 
rational  Church  of  Cincinnati,  Ohio,  for  the  said  church, 

"Resolved  that  we  agree  with  the  said  Osman  Sellew  in  considera- 
tion to  the  before  mentioned  quit-claim  deed,  in  case  it  shall  be  deemed 
best  at  any  time  in  future  to  sell  said  premises  that  the  proceeds  arising 
from  such  sale  shall  not  be  used  for  the  purpose  of  liquidating  the  debts 
of  the  church,  nor  for  the  construction,  repair,  or  remodeling  the  present 
or  any  other  church  edifice ;  but  the  same  shall  be  either  re-invested  in 
other  property  or  securities,  the  income  therefrom  to  be  used  for  the 
benefit  of  said  church,  as  the  trustees  thereof  may  think  best.  It  being 
the  purpose  of  this  agreement  to  secure  and  preserve  the  principal  of 
this  gift  from  Osman  Sellew  intact,  and  to  provide  that  the  income  only 
arising  from  the  same  may  and  shall  be  used  for  the  said  church,  and  on 
failure  of  the  trustees  of  said  church  to  faithfully  carry  out  and  abide  by 
tfie  agreement  above,  the  proceeds  arising  from  the  sale  of  said  premises 
without  interest,  and  less  any  losses  that  may  have  occurred  from  poor 
investments;  shall  revert  to  the  grantor  or  his  legal  heirs. 

"And  it  is  further  agreed  that  nothing  herein  contained  shall  in  any 
sense  or  manner  render  the  trustees  of  the  Central  Congregational 
Church  or  its  successor  personally  liable  for  any  failure  to  carry  out  the 
above  agreement** 

That  upon  the  passage  of  said  resolution,  Attorney  A.  C.  Shattuck 
delivered  said  quit-claim  deed  to  the  said  church  as  directed. 

That  on  April  i,  1890,  the  said  church  leased  the  premises  above  de- 
scribed to  Mrs.  Margaret  Lovie,  for  the  period  of  ninety-nine  years,  re- 
newable forever.  Among  other  covenants  in  the  lease  the  following  are 
pertinent  to  the  questions  raised  here. 

"The  said  lessee,  her  heirs,  executors,  administrators  and  assigns, 
jrielding  and  paying  therefor  yearly  and  every  year  during  this  demise 
the  sum  of  seven  hundred  and  eighty  dollars,  and  payable  in  twelve 
equal  monthly  installments  on  the  first  day  of  each  calendar  month,  the 
sjud  yearly  sum  to  be  reduced  from  time  to  time  in  proportion  to  the 
amount  that  may  be  paid  on  account  of  the  purchase  of  said  premises, 
for  which  provision  is  hereinafter  made." 

"And  the  said  lessor  for  itself  and  for  its  successors  and  asigns,  fur- 
ther covenants  and  agrees  by  and  with  the  said  lessee,  her  heirs  and  as- 
signs, that  all  rents,  taxes  and  assessments  being  paid  and  all  covenants 
being  performed  by  said  lessee  Jis  herein  stipulated,  said  lessor  will  at  any 


Digitized  by 


Google 


2f6 OHIO  DECISIONa Vol. 

Superior  Conrt  of  Cincinnati. 

time  during  the  continuance  of  this  lease  convey  the  said  premises  to  said 
lessee,  her  heirs  or  assigns,  by  a  good  and  sufficient  deed  of  general  war- 
ranty upon  the  payment  to  it  by  said  lessee,  her  heirs  or  assigns,  the 
sum  of  thirteen  thousand  dollars,  the  same  to  be  paid  in  the  following 
manner,  viz:  Annual  payments  of  not  less  than  five  hundred  dollars, 
each  to  be  made  by  the  lessee,  or  her  assigns,  for  ten  years,  and  the  re- 
maining eight  thousand  dollars  or  so  much  thereof  as  remains  unpaid  at 
the  end  of  ten  yeai's  after  the  execution  of  said  lease  to  be  paid  at  any 
time  at  the  option  of  the  lessee  or  her  assigns." 

That  according  to  the  provisions  of  said  lessee  Mrs.  Loovie  paid  as 
purchase  money  two  five  hundred  dollars  instalknents  (this  being  the  one 
thousand  dollars  in  controversy  in  this  matter).  Having  kept  the  re- 
maining conditions  of  said  lease  until  on  or  about  December  6,  1897,  the 
church  took  back  said  property  and  released  her  from  her  obligations 
under  the  lease,  and  she  quit-claimed  to  said  church  all  her  right,  title 
and  interest  in  said  property. 

It  is  further  agreed  that  Mrs.  Lovie  never  paid  as  purchase  money, 
as  provided  in  said  lease,  but  the  one  thousand  dollars  above  mentioned; 
that  this  one  thousand  dollars  has  been  loaned  out  by  the  trustees  ever 
since  it  was  received  by  them,  and  only  the  interest  used  by  the  church, 
until  on  or  about  July  13,  1898,  when  the  church  by  resolution  ordered 
the  same  collected  and  to  be  used  by  the  board  of  trustees  for  current 
expenses  of  the  church ;  that  this  one  thousand  dollars,  according  to  said 
resolution  was  collected  and  is  now  in  the  treasury  of  the  church;  that 
the  church  owes  Rev.  H.  S.  Bigelow,  jts  pastor,  about  eight  hundred 
dollars,  and  it  is  the  intention  to  pay  him  all  or  part  of  his  salary  now 
past  due;  that  the  board  of  trustees  has  ordered  the  treasurer  of  the 
church,  George  W.  Ingels,  Jr.,  to  pay  about  $800.00  to  Rev.  H.  S. 
Bigelow,  pastor,  and  he  declines  to  do  so,  because  the  church  has  no 
right  to  use  this  fund  for  current  expenses;  that  the  treasurer  has  been 
notified  by  certain  members  of  said  society  or  congregation  that  if  he  pay 
the  said  pastor  out  of  the  said  one  thousand  dollars,  or  pay  any  other 
current  expenses  of  the  said  church  out  of  the  said  one  thousand  dollars, 
they  will  hold  him  responsible  upon  his  bond;  and  the  treasurer  not  de- 
siring to  assume  any  responsibility,  has  refused  and  still  refuses  to  use 
the  said  one  thousand  dollars  to  pay  the  said  pastor  or  any  of  the  current 
expenses  of  the  said  church,  until  this  question  has  been  passed  upon  by 
the  court. 

We  therefcwe,  submit  to  the  court  the  question:  "Can  this  one 
thousand  dollars  be  rightfully  used  to  pay  the  current  expenses  of  the 
church,  including  the  pastor's  salary?" 

(Signed): 

"Geo.  W.  Ingels,  Treasurer,  and  Trustee  of  the  Vine  Street  Congre- 
gational ChOTch;  Louis  G.  Siebel,  Trustee;  Homer  Morris,  Chairman 
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of  the  Board  of  Trustees;  Samuel  Beresford,  Trustee;  Edward  J. 
Farbach,  Trustee;  Herbert  S.  Bigelow,  Pastor." 

The  decision  of  this  matter  depends  upon  the  construction  of  the 
resolution  of  the  church  passed  March  i,  1896,  in  which  they  accepted 
the  quit-claim  deed  of  Mr.  Sellew.  If  the  $1,000.00  is  "principal,"  withip 
the  meaning  of  that  resolution,  then  it  must  remain  intact ;  but  if  it  is 
"income,"  within  the  meaning  of  such  resolution,  then  it  may  be  ex- 
pended for  the  current  expenses  of  the  church  including  the  salary  of  its 
pastor. 

The  proposition  seems  to  me  indisputable,  that  when  Mrs.  Lovie 
rj;ade  the  two  payments  of  $500.00  each,  and  before  she  abandoned  the 
lease,  Mr.  Sellew  acquired  what  might.be  termed  a  reversionary  interest 
in  the  money,  for  the  reason  that,  by  the  resolution  of  acceptance,  if,  at 
any  time  the  trustees  of  the  church  failed  to  faithfully  carry  out  the 
agreement,  as  evidenced  by  the  resolution,  the  property  or  the  procee<b 
arising  from  a  sale  were  to  revert  to  Mr.  Sellew. 

Such  being  the  case,  it  is  pertinent  to  inquire — How  could  Mr. 
Sellew  be  deprived  of  his  right  as  between  him  and  the  church  by  any 
act  of  the -would-be  purchaser? 

The  only  argument  to  support  the  contention  that  such  a  change 
lias  affected  by  the  failure  to  complete  the  purchase  is  that  "the  proceeds 
arising  from  such  sale"  means  the  proceeds  arising  from  a  completed 
sale,  which  transfers  the  title  of  the  real  estate  from  the  church  to  the 
puchaser. 

But  is  the  $1,000.00  any  the  less  "proceedings  arising  from  sale" 
because  the  sale  was  not  completed;  and  if  subsequently  the  property 
is  sold  for  say  $13,000.09  to  another  purchaser,  will  not  the  church  then 
have  in  its  hands  $14,000.00  as  "proceeds  arising  from"  sales  of  the 
property? 

The  mind  experiences  some  difficulty  ,at  first,  in  reconciling  the  fact 
that  the  church  still  owns  the  property  with  the  fact  that  the  $1,000.00 
is  to  be  regarded  as  "proceeds  arising  from  the  sale"  of  the  property; 
yet  a  case  may  be  supposed,  where  these  facts  might  co-exist  and  yet, 
no  doubt,  be  entertained  that  both  property  and  money  were  to  be  re- 
garded as  principal.  Thus,  suppose  the  church  should  sell  the  property 
for  $13,000.00,  $1,000.00  cash  and  the  balance  $12,000.00,  secured  by 
mortgage,  foreclosure  of  the  mortgage  and  the  church  compelled  to  buy 
in  the  property  at  judicial  sale  in  order  to  protect  its  claim.  In  such  a 
case'ther^  would  be  no  doubt  that  both  the  property  and  the  $1,000.00 
payment  would  constitute  the  "principal."  Thus  it  is  seen  that  the  argu- 
ment is  not  sound -which  insists  that  the  $1,000.00  cannot  be  regarded  as 
principle  because  the  property  is  still  owned  by  the  church. 

The  latter  part  of  tjie  resolution  of  acceptance  contains  this  lan- 
guage: "A»d  on  failure  of  the  trustees  of  said  church  to  faithfully 
carry  out  and  abide  by  the  agreement  above,  the  proceeds  arising  from 
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the  sale  of  said  premises,  without  interest  and  less  any  losses  that  may 
have  occured  from  poor  investments,  shall  revert  to  the  grantor  or  his 
legal  heirs." 

}f  the  grantor  is  to  bear  all  the  loss  that  results  to  the  principal  from 
a  poor  investment,  he  certainly  is  entitled  to  whatever  gain  accrues  from 
a  good  investment;  and  if  he  is  to  suffer  a  loss  from  poor  investment, 
necessarily  he  would  have  to  bear  a  loss  from  an  attempt  to  invest  it; 
and  if  he  is  entitled  to  whatever  gain  accrues  from  a  good  investment,  is 
he  not  also  entitled  to  whatever  gain  accrues  from  an  attempt  to  make  a 
good  investment —  and,  therefore,  entitled  to  the  $1,000.00  in  this 
matter? 

It  is  probably  true,  that  the  contingency  which  has  arisen  here  was 
not  in  the  minds  of  the  parties  at  the  time  the  agreement  with  respect  to 
the  property  was  entered  into.  If  such  is  the  case,  and  the  line  of  reason- 
ing adopted  herein,  proceeding  from  the  well-known  intention  of  the 
parties,  on  certain  matters  designated  in  the  agreement  to  those  not  so 
mentioned,  but  kindred  in  character,  is  not  satisfactory,  and  we  arc 
obliged  to  place  the  decision  upon  the  ordinary  principles  of  justice  be- 
tween the  parties,  which  must,  under  such  circumstances,  become  the 
principles  of  equity,  can  any  fairer  appointment  of  this  gain  of  $1,000.00 
be  made,  than  to  regard  it  as  principal  to  revert  to  the  grantor,  if  the 
principal  ever  reverts,  the  income  on  the  same  until  reversion  to  belong 
to  the  church  ?    It  seems  to  me,  no  fairer  appointment  of  it  can  be  made. 

It  is  true,  that  no  case  similar  to  this  has  been  discovered  by  counsel 
on  either  side,  yet  there  are  cases  somewhat  analogous  to  this  which  are 
pertinent  to  the  inquiry  at  bar.  In  the  matter  of  Lawrence's  Estate,  Jr 
N.  Y.  Supplement,  337,  certain  securities  were  given  in  trust  with  direc- 
tions to  pay  the  income  to  a  life  beneficiary.  The  securities  were  subse- 
quently sold  at  a  profit.  It  was  held  error  to  credit  the  profit  to  the  in- 
come account,  as  it  was  a  gain  to  the  principal  to  which  it  should  be 
added,  to  go  eventually  to  the  one  entitled  to  the  corpus. 

In  Van  Blarcom  v.  Dager,  31  N.  J.  Eq.,  783,  it  was  held  as  between 
the  life  tenant  and  the  remainderman,  that  the  premium  upon  certain 
gold  coin  belonging  to  the  testator's  estate  was  part  of  the  corpus  and  not 
of  the  income. 

In  Parker  v.  Johnson,  37  N.  J.  Eq.,  360,  a  trustee  purchased  certain 
lands  at  a  foreclosure  sale  of  his  mortgage  thereon.  He  afterwards  sold 
them  and  realized  about  $1,700.00  above  the  amount  of  the  original  loan, 
besides  interest  and  cost:  Held,  that  this  surplus  was  not  pa3rable  to 
the  life  tenant  of  the  trust  fund,  but  should  be  held  by  the  trustee  as  part 
of  the  corpus,  or  to  meet  any  future  losses  on  investment,  if  they  should 
occur. 

See,  also,  that  large  class  of  cases  in  which  it  is  held  that  stock  divi- 
dends declared  by  corporations  belong  to  the  trust  estate,  and  not  to  the 
person  entitled  to  the  income. 
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After  a  careful  consideration  of  this  case,  during  which  I  confess 
not  always  to  have  been  of  the  same  opinion,  I  have  finally  reached  the 
conclusion  that  the  $1,000.00  involved  here  must  be  regarded  as  "prin- 
cipal" and  not  "income,"  and  therefore  not  applicable  to  the  payment  of 
ctirrent  expenses. 

Sherman  T,  McPherson,  on  behalf  of  the  claim  that  the  $1,000.00  is 
to  be  regarded  as  income. 

Closs  &  Luebbert,  contra. 


APPROPRIATION— TOLL  ROADS. 

[Hamilton  Common  Pleas,  1899] 

♦Cincinnati,  Columbus  and  Wooster  Turnpike  Co.  v.  Cincinnati 

(City.) 

1.  Appropriation  op  Toll  Road^Damagbs. 

Where  the  limits  of  a  citj  are  extended  and  a  toll  house  is  brought  within 
eighty  rods,  whereby  the  toll  road,  then  in  operation,  becomes  a  public  street 
upon  which  no  toll  can  thereafter  be  takeu,  the  compensation  to  be  awarded 
therefor  is  the  fair  and  reasonable  cash  value  at  the  date  of  the  appropria- 
tion of  the  property,  and  damages,  if  any,  to  the  residue. 

1  Mbthods  op  Ascertaining  Damages. 

The  damages  in  such  cases  cannot  be  ascertained  by  the  ordinary  rule,  t.  e,, 
market  value,  and  two  methods  should  be  adopted:  One,  the  direct  method, 
by  ascertaining  in  detail,  and  separately,  the  value  of  the  franchise  on  the 
portion  of  the  road  appropriated,  its  title,  in  fee  or  as  an  easement,  the  value 
of  metals  or  materials  on  the  road  bed,  including  grading,  cutting  and  fill- 
ing, value  of  bridges,  toll  house  and  culverts.  The  other,  a  capitalization 
method,  fixing  the  capital  investment  of  the  property  involved  from  the  net 
earnings,  capitalizing  huch  earnings  at  such  percentage  as  the  pt- rmanency 
of  the  investment  for  the  future  will  justiiy. 

3.  Rbsults  Should  bb  Compared. 

.Having  ascertained  the  value  by  the  direct  method,  the  jur^  may  and  should 
compare  such  value  with  the  value  ascertained  by  the  capitalization  method 
in  determining  the  damages  to  be  awarded. 

4.  Valub  of  Building  Should  bb  Stated  Sbparatbly. 

The  value  of  the  toll  house,  situate  partly  on  land  sought  to  be  appropriated 
and  partly  on  adjoining  land,  should  be  estimated  separately,  permitting  the 
owner  to  retain  and  remove  the  building  or  accept  the  value  thereof. 

charge  of  the  court. 
Pfuger,  J. 

Gentlemen  of  the  Jury : 

The  law  of  Ohio  provides  tliat  where  the  limits  of  a  city  are ,  ex- 
tended and  a  toll  house  is  brought  within  such  limits,  or  within  eighty 
nxls  (that  is  about  1320  feet)  thereof,  the  turnpike  company  shall  remove 
such  toll  gate  to  a  point  on  its  road  not  nearer  to  such  limits  than  eighty 
fods,  and  so  much  of  its  road  as  is  included  within  the  limits  of  such  city 

*Por  decision  of  circuit  court  as  to  admissibility  of  evidence  of  conversation 
l>ctween  officers  of  turnpike  company  and  city  as  to  values,  sec  10  Circ.  Dec.,  288. 
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shall  become  a  public  street,  and  no  toll  shall  thereafter  be  taken ;  but 
compensation  shall  be  made  to  the  turnpike  company  for  the  damages  it 
will  sustain  by  reason  of  such  remo\al  of  its  toll  gate  and  surrender  of 
such  part  of  its  road,  and  if  the  turnpike  company  and  the  city  do  not  agree 
thereon,  the  damages  shall  be  ascertained  in  proceedings  which  the  muni- 
cipal authorities  shall  commence  to  appropriate  such  property  to  the  use 
aforesaid,  or  in  default  of  such  agreement  or  the  institution  of  such  pro- 
ceedings, the  turnpike  company,  at  any  time  after  the  removal  of  the  toll 
gate  may  recover  the  same  from  the  city  by  civil  actioa 

The  plaintiff,  the  Cincinnati,  Columbus  and  Wooster  Turnpike  Com- 
pany, under  such  law,  brought  this  action  against  the  city  of  Cincinnati, 
and  claims  than  on  or  about  January  i,  1896,  the  property  lying  in  the 
village  of  Linwood  was  annexed  to  the  city  of  Cincinnati,  and  that  this 
territory  included  about  seven-eighths  of  a  mile  of  turnpike  belonging  to 
the  plaintiff  company,  and  extended  from  the  east  line  of  Archer  street  on 
the  west,  to  the  northeast  corporation  line  of  the  city  of  Cincinnati,  as  ex- 
tended, on  the  east ;  and  claims  that  on  or  about  October  8,  1898,  in  a  suit 
brought  by  the  state  of  Ohio,  on  the  relation  of  the  prosecuting  attorney 
of  Hamilton  county,  against  said  turnpike  company,  in  the  circuit  court 
of  Hamilton  county,  Ohio,  a  decr-^c  \v«s  entered,  ordering  that  the  plain- 
tiff company  be  ousted  of  the  right  and  privilege  of  taking  toll  at  the  gate 
established  between  said  points,  and  claims  that  thereafter  plaintiff  was 
compelled  to  remove  or  abandon  its  toll  gate  and  cease  collecting  tolls, 
and  said  portion  of  the  turnpike  in  fact  became  the  property  of  the  city 
of  Cincinnati. 

Plaintiff  claims  that  no  agreement  was  had  with  the  city  authorities 
to  ascertain  the  compensation  to  be  paid  for  the  loss  of  said  turnpike,  no 
suit  was  brought  by  the  city  of  Cincinnati  to  assess  such  ccMnpensation 
and  in  accordance  with  said  law  it  tenders  a  deed  for  such  portion  of  the 
turnpike  property  and  asks  that  damages  be  paid  to  it  aS  compensation  for 
the  value  of  such  turnpike,  and  damages  to  the  residue  of  its  pike  beycHid 
the  present  eastern  boundary  line  of  the  city,  and  for  its  toll  house  and 
other  property,  situated  upon  and  appurtenant  thereto,  as  detailed  to  you 
by  the  evidence. 

These  facts  are  practically  admitted  by  the  city  of  Cincinnati,  except 
that  t  denies  that  there  is  any  damage  to  the  residue,  and  joins  in  the 
prayer  that  a  jury  assess  reasonable  compensation  therefor.  You  arc 
therefore  impanelled  as  jurors  to  assess  such  damages. 

Your  main  inquiry  is.  what  is  the  fair  and  reasonable  cash  value  op 

•or  about  October  8,  1898,  of  this  turn-pike  property,  and  its  appurtei^ 

'lAces,  such  as  toll  house,  bridge,  etc.,  including  the  road-bed  between  the 

east  line  of  Archer  street  on  the  west,  and  Langdon  avenue  on  the  east, 

about  seven-eighths  of  a  mile,  as  well  as  the  damage  if  any  to  the  residue 

of  the  property.    The  actual  e^fteni  of  pike  so  appropriated  will  be  desig- 
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ittted  by  me  as  "seven-eighths  of  a  mile"  for  the  purpose  of  identification. 
By  damage  to  the  residue  is  meant,  in  addition  to  the  damages  caused  by 
the  taking  of  this  seven-eighths  of  a  mile  of  pike,  such  damages  as  are 
shown  to  have  been  cai:sed  by  the  taking  of  such  seven-eighths  of  a  mile, 
aoad  which  has  affected  or  impaired  the  value  or  proportionate   income 
frcmi  the  remainder  of  the  pike,  running  from  the  present  eastern  corpo- 
ration line  to  Goshen.     If  you  find  such  damage  to  exist,  the  amount  so 
lost  should  be  added  to  the  damage  of  the  seven-eighths  of  a  mile  of  pike 
taken.     In  other  words,  the  total  damage  should  be  a  fair  and  reasonable 
compensation     to     the     turnpike     company     for     being    deprived     of 
its    proi>erty    rights,    so    appropriated    by    the    city,    preventing  the 
turnpike    company    from    collecting    any    tolls   on    this    portion    of 
the  pike  in  the  future,  and  the  loss  of  toll,  if  any,  to  the  residue  of  the  pike* 
If  yoa  find,  however,  from  a  preponderance  of  the  evidence  that,  notwith- 
standing the  taking  or  cuttilng  off  of  this  seven  eighths  of  a  mile  of  pike» 
the  turnpike  company  would  not  be  affected  or  would  not  lose  any  income 
which  will  in  the  future  come  over  this  pike,  between  Langdon  avenue, 
or  the  present  eastern  corporation  line,  and  the  remainder  of  its  pike  to 
Goshen,  then  there  would  be  no  damage  to  the  residue,  and  any  consider- 
ation of  damages  in  that  regard  should  not  be  included  in  your  estimate. 
In.  determining  the  value  to  be  assessed,  all  of  the  property  so  appropri- 
ated can  not  be  definitely  ascertained  by  the  ordinary  rules  of  determining 
vafaes  of  other  property,  that  is,  by  the  "market  value."    You  have  re- 
conrse,  therefore,  mainly  totwo  methods  of  estimating  such  values': 

First :  By  ascertaining  in  detail  and  separately^  the  value  of  die 
franduse  of  the  turnpike  company  to  do  business  on  this  portion  of  the 
pike,  and  its  title  to  the  road,  whether  it  be  fee  simple  o»  easement  (or 
r^[fat  of  wayj  over  snch  portion ;  the  value  of  the  metal  or  materials 
p&ced  on  the  r<5ad  bed,  including  the  grading,  cutting  and  filling;  the 
vadue  of  the  bridge,  the  toll  house  and  the  cujvert  (if  you  find  the  culvert 
is  not  now  in  the  city  limits,  or  a  portion  of  it  only).  This  method  I  will 
can  for  brevity's  sake,  the  direct  method. 

Secondly:  The  other  mode  I  will  designate  as  the  capitalizatioa 
method.  That  is,  to  fix  the  capital  investment  of  this  particular  sevens 
Gghths  of  a  mile  of  pike  from  the  net  earnings  of  such  portion  of  the  pike. 
In  other  words,  to  capitalize  such  earnings  at  such  percentage  as  the  per- 
manency of  the  investment  for  the  future  will  justify.  If  the  income  is 
Kkely  to  last  perpetually  and  forever,  then  such  investment  is  safer,  and 
the  percentage  of  capitalization  would  be  smaller.  If,  on  the  other  hand 
tte  income  may  not  last  forever,  or  may  be  interfered  with  or  affected  in 
any  way,  then  the  rate  of  capitalization  would  be  higher,  increasing  witii 
the  danger  to  its  duration  or  continuance. 
We  will  take  up  the  direct  method  first. 
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.  .  First :  In  fixing  a  value  upon  these  things  in  detail,  you  should  fix 
the  values  as  they  existed  on  or  about  October  8,  1898,  at  the  time  the 
turnpike  company  ceased  to  take  toll.  These  values  must  always  be  the 
cash  worth ;  not  the  cost,  because  people  may  pay  for  things  more  or  less 
than  they  are  actually  worth.  The  court  has  permitted  the  introductioil 
of  testimony  of  the  cost  of  a  thing,  but  this  was  only  as  a  guide  to  the 
actual  worth,  or  for  other  reasons,  and  you  should  nc^  be  misled  thereby. 
Roadway :  Your  first  inquiry  under  this  head  will  be,  the  franchise 
and  right  of  way  in  this  strip  of  ground  between  Archer  street  and  the 
present  east  corporation  line,  without  any  improvements,  metal  grading^ 
toll  house,  bridge  or  culvert.  Ascertain  the  dimensions  of  the  roadway; 
its  length  and  width.  There  is  but  little  conflict  as  to  its  length;  there 
is  conflict  as  to  the  width  of  the  same.  You  should  find  from  a  pre- 
ponderance of  evidence  what  the  actual  width  of  the  roadway  was. 
If  you  find  from  such  preponderance  of  the  evidence  that  the  turn- 
pike company  originally  acijuired  fully  sixty  feet  in  width  and  held, 
possession  of  the  same  for  twenty-one  years  or  more,  continuously, 
openly,  adversely,  and  without  interruption,  then,  although  it  has 
no  deeds  for  the  land,  the  turnpike  company  did  hold  title  for  that  width 
of  ground.  This  title  is  called  "title  by  prescription,"  and  can  not  be 
interfered  with  after  that  lapse  of  time,  unless  it  is  abandcMied  or  lost  by 
similar  usage  or  possession  for  twenty-one  years  or  more,  which  is  con- 
tinuous, open,  notorious  and  adverse,  and  without  interruption.  Merely 
putting  *up  a  fence  or  planting  a  hedge  for  that  length  of  time  does  not 
constitute  such  adverse  possession  as  will  confer  title  on  public  highwajrs. 
So  mere  possession  by  the  adjoining  owners  may  be  merely  a  matter  of 
sufferance,  froip  which  rights  can  not  accrue.  In  other  words,  if  you  find 
from  a  preponderance  of  the  evidence  that  the  turnpike  company  origin- 
ally possessed  sixty  feet  in  width,  its  title  can  not  bie  interfered  with  so 
as  to  make  a  less  width  than  sixty  feet,  unless  the  possession  which  was 
taken  by  the  adjoining  proprietors  within  this  sixty  feet  was  with  an  m- 
tention  permanently  to  appropriate  such  portion  by  adverse  user,  incon^ 
sistent  with  the  purpose  of  a  road  and  existent  for  twenty-one  years  or 
more,  ccmtinuously,  exclusively,  openly  and  uninterruptedly  against  the 
turnpike  company. 

Franchise:  By  the  franchise  is  meant,  applicable  to  this  turnpike 
and  to  this  case,  the  right  or  privilege  granted  by  the  state  to  acquire  and 
hold  property,  improve  the  same  for  travel  and  for  turnpike  purposes, 
and  collect  tolls  under  its  charter  from  the  state,  and  under  the  state  laws. 
If  you  find  from  the  evidence  that  the  state  of  Ohio,  or  the  laws  of  the 
state,  gave  this  turnpike  company  the  right  to  hold  property  in  fee  sim- 
ple, as  well  as  the  easement  or  right  of  way,  then  it  would  have  that 
power,  but  whether  it  did  in  fact  so  hold  it,  depends  upon  the  agree- 
ments, conduct  and  acts  between  itself  and  the  adjoining  property  holders. 
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Fee  Simple :  Fee  simple  title  is  property  in  its  highest  degree,  or 
largest  estate,  without  any  restriction  or  limitation  as  to  its  deposition  or 
the  duration  of  the  time  of  its  holding,  and  without  any  incumbrance  aft 
to  lease  or  right  of  way. 

Easement :  An  easement  is  distinguished  from  the  fee  simple  title> 
as  an  interest  in  land  or  a  right  or  privilege  in  or  upon  the  land  of  an-^ 
other.  Applicable  to  this  case,  a  right  of  way  is  an  easement ;  that  is,  it  is  i 
a  mere  right  to  pass  over  another's  land  for  a  definite  or  an  indefinite 
period.  It  is  also  called  an  intangible  interest ;  that  is,  an  interest  in  law 
which  is  not  susceptible  to  the  touch.  Both  a  fee  simple  title  and  an  ease- 
ment or  right  of  way  may  be  acquired  by  prescription.  By  prescription^ 
is  meant,  not  a  grant  by  will  or  deed  or  instrument  in  writing,  but  title 
by  long  continued  use  and  possession  such  as  twenty-one  years  or  over/ 
which  is  exclusive,  adverse,  open  and  without  interruption.  To  illustrate,;: 
for  example:  If  you  owned  a  vacant  lot  in  fee  simple  and  permitted 
me  to  occupy  and  possess  this  lot  for  all  purposes  of  ownership  for  twenty* 
one  years  or  more,  continuously,  exclusively,  adversely,  openly  and  with** 
out  interruption,  I  would  thereupon  own  this  land  in  fee  simple  by  pre- 
scription, and  you  wotdd  have  lost  your  title  entirely.  So  may  an  ease* 
ment  or  right  of  way  be  acquired.  To  illustrate :  If  I  own  a  lot  adjoin-^ 
tng  yours,  and  you  permit  me  knowingly  and  without  paying  you  a  com* 
pensation  therefor,  to  walk  and  drive  over  your  lot  by  a  certain  road  for 
more  than  twenty-one  years  continuously,  openly,  adversely  and  without 
imerruption,  I  would  then  have  acquired  an  easement  or  right  of  way  to 
walk  and  drive  over  that  particular  road  forever. 

If  you  find,  therefore,  by  a  preponderance  of  the  evidence,  that  the 
turnpike  company  acquired  this  strip  of  land  by  prescription  and  used  the 
same  for  all  purposes  such  as  an  owner  generally  would,  then  it  would 
have  acquired  a  fee  simple  title  to  it,  and  it  would  be  entitled  to  have 
the  value  of  the  fee  simple  title  paid  for.     If,  however,  you  find  from  a  pre- 
ponderance of  the  evidence,  that  the  turnpike  company  did  not  use  and 
occupy  it  for  all  purposes  as  an  owner  generally  would,  and  you  find  that 
it  took  this  strip  of  ground,  and  used  it  only  for  turnpike  purposes,  then 
it  would  only  have  a  title  by  prescription  for  turnpike  purposes,  and  the 
company  should  be  paid  what  this  property  is  worth  for  its  right  of  way 
or  easement  only. 

A  corporation  has  only  such  powers  to  acquire  and  hold  real  estate 
as  Its  charter  and  the  laws  give  it.  If  you  find,  therefore,  that  the 
charter  given  the  plaintiff  company  by  the  state  permitted  it  to  acquire 
real  estate  in  fee  simple  or  for  a  lesser  estate,  but  that  it  restricted  the 
object  of  its  formation  solely  to  turnpike  purposes,  (unless  it  acquired 
the  strip  of  turnpike  property  in  question  by  a  fee  simple  title,  by  pre- 
scription or  otherwise)  its  title  thereto  would  be  only  for  turnpike  pur- 
poses, or  an  easement  of  right  of  way  therein,  provided  it  obtained  the 
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same  by  long  continued  usage  as  a  turnpike  as  heretofore  described.  U 
it  obtained  a  title  for  turnpike  purposes,  then  it  can  not  coifrey  to  tilt 
city  any  greater  title,  and  can  not  be  compensated  except  for  the  eaae* 
ment  or  right  of  way  therein,  and  the  reversionary  interest  of  the  fee 
simple  title  would  remain  in  the  adjoining  property  holders ;  and  whether 
such  interest  of  the  property  holders  is  remote  or  substantial  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury.  In  that  event  the  compensation 
to  the  turnpike  company  can  only  be  on  the  basis  of  an  easement. 

To  throw  light  on  this  question,  testimony  has  been  allowed  to  be 
given  as  to  the  nature  of  the  occupation  of  the  road  by  the  turnpike  coin- 
pany,  how  the  adjoining  property  headers  regarded  the  same  and  acted 
towards  the  turnpike  company,  and  whether  or  not  such  property  luddere 
paid  taxes  on  their  property  to  the  middle  of  the  pike,  and  whether  or 
not  the  turnpike  company  also  paid  taxes  thereon. 

After  you  have  ascertained  the  length  and  width  of  the  strip  of  land 
actually  owned  by  the  turnpike  company,  and  the  nature  of  its  tttte^; 
whether  in  fee  simple  or  for  turnpike  purposes  only,  you  will  then  places 
»  value  upon  it  based  upcm  the  testimony  produced  before  you,  what  it 
is  worth  generally  for  any  and  all  uses  for  which  it  may  be  suitable,  and 
indeed  for  the  most  available  purposes  for  which  it  could  be  used*  If 
its  most  available  purpose  was  for  a  turnpike,  then  the  reasonable  value  o£ 
such  purpose  should  govern.  Or  if  it  is  adaptable  for  the  purpose  lor 
which  it  has  been  taken  by  the  city,  the  jury  are  permitted  to  take  this  into 
consideration  in  arriving  at  its  value.  In  qualifying  a  witness  or  testing; 
his  qualification  to  state  values,  testimony  has  been  given  tending  to  show 
value  of  town  lots  adjoining  the  pike.  These  values  for  town  lots  should 
not  be  considered  by  the  jury  as  fixing  the  value  of  this  strip  of  ground  ex- 
cept to  test  the  qualification  of  the  witness  or  to  show  the  situaticm  of  such 
strip  with  reference  to  town  lots,  unless  the  jury  should  .find  that  it  waa 
possible  to  subdivide  this  strip  of  ground  in  controversy  into  town  lots  and 
that  the  turnpike  company  owned  the  same  in  fee  simple. 

Second.  You  will  then  ascertain  the  quantity  of  metal  put  upon 
the  road ;  that  is,  the  quantity  of  gravel  and  stone,  the  average  depth  and 
wkkh,  and  the  amount  of  grading  of  fills  and  cuts,  and  place  a  reason- 
able figure  upon  them. 

Third.  You  will  then  ascertain  the  reasonable  value  of  the  bridge 
crossing  Duck  creek,  in  its  present  condition,  or  as  it  existed  on  October 
B,  1898,  and  adapted  as  it  is  for  the  most  available  purpose.  You  should 
take  into  consideration  the  use  to  which  it  has  been  put  and  for  which 
it  was  designed,  and  the  amount  of  wear  and  tear  to  which  it  has  been 
subjected.  If  it  is  better  adapted  for  turnpike  purposes  than  anything 
else,  then  such  value  should  govern ;  not  the  cost,  but  the  value  of  it,  to- 
gether with  the  reasonable  value  of  the  masonry  and  abutments,  as  they 
existed  on  or  about  October  8, 1898. 
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Fooith.  You  will  then  ascertain  separately  the  value  of  the  toUi 
This  is  done,  tiecause  where  a  building  or  other  structure  whick 
19  situated  partly  on  the  land  sot^t  to  be  appn^mated,  and  partly  uponi 
Ae  adjoining  land,  and  which  can  not  be  divided  without  manifest  in^ 
jory,  the  jin-y  in  assessing  compensation  should  make  a  separate  estimate 
ol  the  value  of  the  structure,  permitting  the  owner  of  the  structure  or  toll 
house  at  his  option  to  retain  the  ownership  of  the  same  and  remove  it 
even  after  the  verdict  of  the  jury,  or  accept  the  value  thereof. 

Fifth.  You  will  next  ascertain  whether  the  culvert  at  or  near  Or- 
chard street  is  within  the  lines  of  this  seven-eighths  of  a  mile  of  pike 
or  whether  it  now  belongs  to  the  city  by  virtue  of  its  acquiring  it  fronr^ 
Uie  street  railroad  company.  If  it  is  the  property  of  the  city,  then  of 
ccrarse  no  value  should  be  placed  upon  it  or  included  in  your  estimate 
of  damages,  inasmuch  as  the  turnpike  company  would  then  have  no  title 
thereto.  If  it  is  wholly  within  the  seven-eighths  of  a  mile,  a  reasonable 
estimate.  If  you  find  that  a  part  of  it  only  is  within  the  seven-eighths  of 
a  mile  of  the  road,  then  that  portion  -of  it  which  lies  within  the  seven- 
et^ths  of  a  mile  should  be  valued  from  the  testimony  and  included  in  your 
estimate  of  damages. 

When  tins  is  done,  you  will  then  have  placed  the  value  upon  all  the 
pioperty  appropriated  by  the  city  under  the  direct  method  heretofore  in- 
dicaled.  If  you  find  you  have  thus  ascertained  its  fair  and  reasonable 
value,  it  may  be  accepted  by  the  jury  without  considering  damages  tmder 
dl6  o^italtsatioa  theory. 

la  order  that  the  jury  fix  such  fair  and  reasonable  value,  it  may  and' 
ihoiihl  consider  the  testimony  on  the  capitalization  theory,  and  com- 
pete such  value  thus  ascertained  with  the  value  ascertained  by  the  other 
aetfiod.  Of  course,  these  two  estimates  must  not  be  added  or  takem 
together,  as  they  are  merely  different  modes  of  arriving  at  the  same 
coadtision. 

Capitalization  method.  As  heretofore  ^cplained  to  you,  in  order 
t#  determine  the  capital  investment  of  the  turnpike  company  in  this  por- 
tion of  the  pike,  it  will  be  necessary  for  you  to  ascertain  as  nearly  as> 
possible  the  future  net  income  on  this  seven-eighths  of  a  mile  of  pike. 
To  do  that,  you  can  first  ascertain  the  net  average  income  of  the  whole 
roiul  at  the  present  time.  Secondly,  the  average  future  net  income  ofi 
die  entire  road  as  nearly  as  possible.  Third,  tfie  average  future  net  in- 
oome  on  this  particular  seven-eighths  portion  herein  impropriated  To- 
aid  you  on  this  branchy  evidence  has  been  introduced  as  to  the  present 
rates  and  amounts  of  tdls  collected  on  the  whole  road  at  gate. number 
a,  the  Duck  creek  gate,  which  is  on  the  seven^eighths  mile  of  pike,  and 
several  other  toll  gates  during  the  last  ten  years ;  also  as  to  the  expense 
incident  to  the  management  of  the  business  of  the  company  during  that 
time.     In  estimating  the  expense  of  the  managiement,  you  should  as- 
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same  by  long  continued  usage  as  a  turnpike  as  heretofore  described.  If 
tt  obtained  a  title  for  turnpike  purposes,  then  it  can  not  coorey  to  dit 
chy  any  greater  title,  and  can  not  be  compensated  except  for  the  ease* 
ment  or  right  of  way  therein,  and  the  reversionary  interest  of  the  fee 
simple  title  would  remain  in  the  adjoining  property  holders ;  and  whether 
such  interest  of  the  property  holders  is  remote  or  substantial  is  a  quea- 
tk>n  of  fact  to  be  determined  by  the  jury.  In  that  event  the  compensation 
to  the  turnpike  company  can  only  be  on  the  basis  of  an  easement. 

To  throw  light  on  this  question,  testimony  has  been  allowed  to  be 
given  as  to  the  nature  of  the  occupation  of  the  road  by  the  turnpike  com- 
pany, how  the  adjoining  property  holders  regarded  the  same  and  acted 
towards  the  turnpike  company,  and  whether  or  not  such  property  holders 
paid  taxes  on  their  property  to  the  middle  of  the  pike,  and  whether  or 
not  the  turnpike  company  also  paid  taxes  thereon. 

After  you  have  ascertained  the  length  and  width  of  the  strip  of  land 
actually  owned  by  the  turnpike  company,  and  the  nature  of  its  tttle». 
whether  in  fee  simple  or  fcM-  turnpike  purposes  only,  you  will  then  place ' 
rvalue  upon  it  based  upon  the  testimony  produced  before  you,  ¥^t  it 
is  worth  generally  for  any  and  all  uses  for  which  it  may  be  suitable,  and 
indeed  for  the-  most  available  purposes  for  which  it  could  be  used.  If 
its  most  available  purpose  was  for  a  turnpike,  then  the  reasonable  value  of 
such  purpose  should  govern.  Or  if  it  is  adaptable  for  the  purpose  for 
which  it  has  been  taken  by  the  city,  the  jury  are  permitted  to  take  this  into 
consideration  in  arriving  at  its  value.  In  qualifying  a  witness  or  testing; 
his  qualification  to  state  values,  testimony  has  been  given  tending  to  show 
value  of  town  lots  adjoining  the  pike.  These  values  for  town  lots  should 
not  be  considered  by  the  jury  as  fixing  the  value  of  this  strip  of  ground  ex* 
oept  to  test  the  qualification  of  the  witness  or  to  show  the  situation  of  such 
strip  with  reference  to  town  lots,  unless  the  jury  should  find  that  it  waa 
possible  to  subdivide  this  strip  of  ground  in  controversy  it^o  town  lots  and 
that  the  turnpike  company  owned  the  same  in  fee  simple. 

Second.  You  will  then  ascertain  the  quantity  of  metal  put  upon 
the  road ;  that  is,  the  quantity  of  gravel  and  stone,  die  average  depth  and 
width,  and  the  amount  of  grading  of  fills  and  cuts,  and  place  a  reason- 
able figure  upon  them. 

Third.  You  will  then  ascertain  the  reasonable  value  of  the  bridge 
crossing  Duck  creek,  in  its  present  condition,  or  as  it  existed  on  October 
8^  1898,  and  adapted  as  it  is  for  the  most  available  purpose.  You  should 
take  into  consideration  the  use  to  which  it  has  been  put  and  for  which 
it  was  designed,  and  the  amount  of  wear  and  tear  to  which  it  has  been 
subjected.  If  it  is  better  adapted  for  turnpike  purposes  than  anjrthing 
else,  then  such  value  should  govern ;  not  the  cost,  but  the  value  of  it,  to- 
gether with  the  reasonable  value  of  the  masonry  and  abutments,  as  they 
existed  on  or  about  October  8, 1898. 
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Fourth.  You  will  then  ascertain  separately  the  value  of  the  toUi 
boMe.  This  is  done,  because  where  a  building  or  other  structure  whick 
is  situated  partly  on  the  land  sought  to  be  appropriated,  and  partly  upon* 
Ae  adjoining  land,  and  which  can  not  be  divided  without  manifest  in* 
jury,  the  jury  in  assessing  compensation  should  make  a  separate  estimate 
ol  the  value  of  the  structure,  permitting  the  owner  of  the  structure  or  toll 
house  at  his  option  to  retain  the  ownership  of  the  same  and  remove  it 
even  after  the  verdict  of  the  jury,  or  accept  the  value  thereof. 

Fifth.  You  will  next  ascertain  whether  the  culvert  at  or  near  Or- 
doMtd  street  is  within  the  lines  of  this  seven-eighths  of  a  mile  of  pike 
or  nrfiether  it  now  belongs  to  the  city  by  virtue  of  its  acquiring  it  fronr 
ihe  street  railroad  company.  If  it  is  the  property  of  the  city,  then  of 
course  no  value  should  be  placed  upon  it  or  included  in  your  estimate 
of  damages,  inasmuch  as  the  turnpike  company  would  then  have  no  title 
thereto.  If  it  is  wholly  within  the  seven-eighths  of  a  mile,  a  reasonable 
estimate.  If  you  find  that  a  part  of  it  only  is  within  the  seven-eighths  of 
a  mile  of  the  road,  then  that  portion  of  it  which  lies  within  the  seven- 
ei^ths  of  a  mile  should  be  valued  from  the  testimony  and  included  in  your 
estimate  of  damages. 

When  this  is  done,  you  will  then  have  placed  the  value  upon  all  the 
pioperty  appropriated  by  the  city  under  the  direct  method  heretofore  in- 
dkstled.  If  you  find  you  have  thus  ascertained  its  fair  and  reasonable 
value,  it  may  be  accepted  by  the  jury  without  considering  damages  under 
die  capitaltxation  theory. 

Ib  order  that  the  jury  fix  such  fair  and  reasonable  value,  it  may  and 
shoudd  consider  the  testimony  on  the  capitalization  theory,  and  com- 
pete such  value  thus  ascertained  with  the  value  ascertained  by  the  other 
ttelhod.  Of  course,  these  two  estimates  must  not  be  added  or  takem 
together,  as  they  are  merely  different  modes  of  arriving  at  the  same 
ccwdudon. 

Capitalization  method.  As  heretofore  explained  to  you,  in  order 
to  determine  the  capital  investment  of  the  turnpike  company  in  this  por- 
tion of  the  pike,  it  will  be  necessary  for  you  to  ascertain  as  nearly  as 
possible  the  future  net  income  on  this  seven-ei^ths  of  a  mile  of  pike. 
To  do  that,  you  can  first  ascertain  the  net  average  income  of  the  whole 
rood  at  the  present  time.  Secondly,  the  average  future  net  income  ot 
die  entire  road  as  nearly  as  possible.  Third,  the  average  future  net  in- 
come on  this  particular  seven-eighths  portion  herein  impropriated  Ta 
aid  you  on  this  branch,  evidence  has  been  introduced  as  to  the  present 
rates  and  amounts  of  tolls  collected  on  the  whole  road  at  gate. number 
2,  the  Duck  creek  gate,  which  is  on  the  sevens-eighths  mile  of  pike,  and 
several  other  toll  gates  during  the  last  ten  years ;  also  as  to  the  expense 
incident  to  the  management  of  the  business  of  the  company  during  that 
time.     In  estimating  the  expense  of  the  managicment,  you  should  as- 
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certain  what  under  the  circumstances  would  be  a  fair  and  reasonable 
sum  to  allow  for  repairs  of  the  road,  and  its  bridges  and  appurtenances, 
in  order  that  its  property  may  retain  its  proper  earning  power  for  the 
future.  If  the  road,  bridges  and  appurtenances  were  not  kept  in  proper 
condition  and  repair,  its  patronage  would  decrease,  and  its  earning  power 
become  less.  Or,  on  the  other  hand,  too  much  might  be  put  in  repairs 
or  betterments  upon  this  road  and  bridges  and  appurtenances,  and  leave 
little  for  dividends  to  stockholders,  and  this  would  not  allow  proper  in*^ 
come  for  the  capital  invested.  Your  object,  therefore,  should  be  to  fix 
a  fair  and  reasonabte  average  sum  for  such  repairs,  betterments  and  ex- 
penses of  management  of  the  road,  annually,  to  keep  the  property  in 
proper  condition.  This  expense  for  repairs,  betterments  and  expense 
of  the  management  should  be  fixed  with  reference  to  the  future,  taking 
into  consideration  the  condition  of  this  portion  of  the  turnpike,  whether 
good  or  bad. 

You  will  next  turn  your  attention  to  the  income  of  the  road.  This 
income,  of  course,  is  only  of  tolls  to  be  collected.  In  no  event  should 
you  consider  as  part  of  the  income,  from  which  the  expense  should  be 
deducted,  an3rthing  received  from  stocks,  bonds  or  other  investments 
of  its  money — ^made  by  the  turnpike  company.  They  can  not  enter  into 
your  calculation  for  the  purposes  of  this  case.  If  the  toll  income  which 
has  been  testified  to  as  having  been  received  during  the  last  ten  years 
for  the  whole  i6  or  17  miles  of  turnpike,  or  for  this  partictdar  strip  of 
seven-eighths  of  a  mile,  wotdd  be  the  income  in  the  future,  there  wotdd 
not  be  much  difficulty  in  arriving  at  a  reasonable  conclusion.  There  is 
no  certainty,  however,  that  the  net  income  in  the  future  will  be  the  same 
as  in  the  past.  It  may  be  more  or  less,  depending  upon  a  variety  of  cir« 
cumstances.  The  future  income  may  depend  upon  the  character  and 
number  of  vehicles  using  the  pike ;  the  rates  of  tolls,  which  may  be 
changed  by  law  or  reduced  by  other  circumstances ;  the  danger,  if  any, 
of  another  road  or  street  having  been  or  being  built  in  the  future  near 
or  along  side  the  portion  of  the  road  in  question,  so  as  to  parallel  it,  or 
by  new  cross  streets  or  cross  roads  which  could  be  made  in  the  future 
to  connect  with  this  part  of  the  turnpike,  and  serve  to  compete  with  it 
in  travel,  or  give  facilities  for  persons  traveling  it  to  avoid  pa)ring  tolls. 
You  should  also  consider  whether  the  revenue  of  the  pike  will  thereby 
be  decreased  or  the  road  become  entirely  valueless,  because  the  receipts 
of  such  road's  toll  would  not  justify  the  expense  of  keeping  the  turnpike 
in  repair.  Also  whether  this  part  of  the  road  is  subject  to  floods  or 
overflows,  and  if  so,  how  often,  and  what  effect  they  have  on  the  roads. 
In  determining  this  question  you  should  take  into  consideration  what  has 
been  said  by  the  witnesses  about  Delta  or  Columbian  avenue,  its  grade, 
width,  condition  and  proximity  to  the  city  as  compared  with  this  seven- 
eighths  of  a  mile  of  the  Wooster  ttunpike ;  whether  or  not  it  does  now 


Digitized  by 


Google 


IX.  SUPERIOR  AND  COMMON  PLEAS  COURTS.  267 

Turnpike  Co.  v.  Cincinnati. 

or  would  in  the  future  offer  a  more  convenient  or  better  route  than  the 
seven-eighths  of  a  mile,  or  take  away  any  or  all  travel  along  this  portion 
of  the  Wooster  turnpike ;  also  the  testimony  as  to  whether  or  not  a  prac- 
ticable road  could  be  and  would  be  built  in  the  future  in  the  several  lo- 
cations described  to  you,  viz.,  adjoining  the  hill  and  north  of  the  railroad 
tracks,  and  over  the  ridge  lying  south  of  the  Wooster  pike  and  any  other 
road  which  may  have  been  indicated  to  you,  and  what  effect,  if  any,  these 
would  have  upon  the  value  of  this  sevens-eighths  of  a  mile  of  the  Wooster 
turnpike  road.  If,  in  your  opinion  it  would  have  no  effect,  then  there 
should  be  no  decrease  in  the  receipts  of  toll  on  that  account.  If,  how- 
ever, in  the  judgment  of  the  jury  either  of  such  future  roads  likely  to  be 
built  would  have  such  an  .effect,  then  a  proper  reduction  should  be  made 
from  the  tolls  for  the  future.  If  the  jury  believe  that  such  parallel  roads 
in  the  future  might  or  would  be  built,  and  take  away  all  of  the  tolls  of 
this  seven-eighths  of  a  mile  of  the  Wooster  turnpike,  or  to  so  large  an 
extent  that  it  would  no  longer  be  profitable  to  run  this  seven-eighths 
<rf  a  mile  as  a  turnpike,  then  of  course,  on  that  basis  it  would  have  little 
or  no  value,  as  the  jury  may  determine. 

Having  arrived  at  an  agreement  as  to  what  the  net  annual  income 
from  tolls  for  the  future  would  probably  be  to  operate  the  whole  road, 
you  will  next  inquire  what  proportion  of  the  probable  net  annual  inceme 
is  applicable  to  this  partictdar  seven-eighths  of  a  mile  in  controversy. 
For  your  guidance  testimony  has  been  offered  tending  to  show  what 
the  past  receipts  were  from  gate  number  two,  or  the  Duck  creek  gate. 
Do  these  receipts  really  represent  the  receipts  of  this  particular  pi^ce  of 
road  that  has  been  taken,  or  do  they  represent  a  much  larger  stretch  of 
road?  If  you  find  that  the  tolls  taken  in  at  this  gate  include  tolls  that 
heiong  properly  to  a  part  of  the  turnpike  east  of  the  present  boundary 
luie  of  the  city,  or  what  is  known  as  Langdon  avenue,  then  you  should 
seek  to  ascertain  what  proportion  of  the  receipts  are  applicable  to  the 
seven-eighths  of  a  mile.  You  should  take  into  consideration  what 
amount  or  proportion  of  the  travel  came  down  the  Red  Bank  road  from 
Madisonville,  Lovdand,  and  beyond  what  portion  came  from  Plainville 
and  other  eastern  points,  and  the  character  of  this  travel.  If  thereupon 
the  jury  can  ascertain  what  is  the  proper  amount  of  annual  expense  to 
be  charged  to  this  particular  seven-eighths  of  a  mile,  it  will  then  have 
by  deduction  the  net  annual  income  of  this  particular  seven-eighths  of  a 
mile  in  controversy,  and  the  per  cent,  of  capitalization  can  be  applied. 
If,  however,  the  jury  is  not  able  to  ascertain  the  net  annual  income  of 
this  portion  of  the  road  for  the  future  by  this  method,  it  may  be  able 
to  reach  it  more  definitely  by  obtaining  the  net  annual  income  for  the 
future  for  the  whole  road  running  to  Goshen,  and  from  it  ascertain  from 
'^c  length  of  the  road  or  in  some  other  manner,  what  proportionate  in- 
come or  expense  should  be  given  this  particular  seven-eighths  of  a  mile 
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under  consideration,  as  compared  to  the  whole  road.  Whichever  man- 
ner is  more  definite  in  the  minds  of  the  jury  should  be  accepted.  Hav- 
ing agreed  upon  this  figure  as  representing  the  net  annual  income  for 
the  future  of  this  particular  seven-eighths  of  a  mile,  you  have  then  ascer- 
tained the  basis  of  determining  the  compensation  to  be  allowed,  excepting 
only  the  rate  of  per  cent,  at  which  such  income  should  be  capitalized. 

Per  cent. :  This  rate  of  per  cent,  has  been  testified  to  by  witnesses  as 
all  the  way  from  four  or  five  per  cent,  to  ten  or  twelve  per  cent,  in  a 
hundred.  The  reasonable  rate  is  the  one  at  which  such  net  income 
should  be  capitalized.  As  stated  to  you  before,  this  rate  decreased  as  the 
probability  of  permanency  of  the  investment  increased,  and  the  rate  of 
per  cent,  increased  as  the  probability  of  the  permanency  of  the  invest- 
ment decreased  For  the  purpose  of  illustration :  Suppose  the  net  future 
anrerage  annttal  income  of  a  turnpike  were  one  thousand  dollars,  and  its 
invesitment  were  permanent ;  that  is,  to  say,  there  would  be  no  danger  of 
its  being  paralleled  or  intersected  by  streets  for  all  time  to  come,  or 
would  not  be  aflfected  by  any  other  future  conditions,  and  for  example, 
we  will  say  that  five  per  cent,  was  a  fair  rate  of  capitalization ;  this  five 
per  cent,  means  one-fifth  of  a  hundred  at  which  such  income  should  be 
capitalized  and  such  income  represented  twenty  per  cent,  of  the  capital 
Invested.  You  multiply  the  net  income  of  $i,ooo  by  twenty  which 
would  make  $20,000,  and  would  make  such  a  pike  worth  on  the  capital- 
ization theory,  under  those  circumstances,  twenty  thousand  dollars^ 
Now,  suppose,  however,  and  for  further  illustration,  that  the  one  thou- 
sand dollars  was  a  fair  net  futtu-e  average  income,  but  that  because  of  the 
danger  of  a  parallel  road  or  cross  or  intersecting  streets,  or  for  other 
reasons,  the  road  or  pike  would  not  be  likely  to  hold  out  or  exist  as  a  pay- 
ing institution  for  any  great  length  of  time  and  investors  would  be  un- 
certain about  its  value,  and  suppose,  for  illustration,  that  it  were  said 
that  ten  per  cent.,  because  of  the  additional  risk  taken,  would  be  a  fair 
rate  of  capitalization;  on  this  basis  the  pike  would  only  be  worth  ten 
thousand  dollars.  All  these  questions  as  to  the  net  income  and  expense 
of  the  road,  and  as  to  the  future  dangers  to  the  pike  by  flood  or  other- 
wise, or  that  the  pike  might  be  parallded  or  intersected  by  cross  streets, 
and  that  the  tolls  might  thereby  be  reduced,  or  on  the  other  hand,  that 
this  pike  could  not  successfully  or  practically  be  paralleled  or  intersected 
and  that  the  increase  in  population  might  increase  the  prospects  of  the 
road  for  the  future  instead  of  decreasing  it,  and  the  duration  of  time  as  to 
how  long  this  investment  is  likely  to  last  and  the  rate  of  interest  to  Be 
applied  to  it,  are  all  matters  of  fact  for  the  jury  to  determine  from  all  the 
circumstances  of  the  case.  So  are  also  questions  whether  tolls  may  or 
may  not  be  changed  by  legislative  enactment  in  the  future  or  in  order  to 
meet  competition ;  the  dangers,  if  any,  of  forfeiture  or  abandonment  on 
the  part  of  the  turnpike  c6mpany ;  or  any  danger  of  its  franchise  being 
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affected  by  non-payment  of  debts  and  the  subjection  of  its  property  to  ex- 
ecution. 

After  ascertaining  the  sum  at  which  this  seven-eighths  of  a  milfe 
should  be  capitalized,  you  should  then  add  thereto  any  damage  to  the 
residue  of  the  turnpike  as  before  explained  to  you,  provided  you  find 
there  is  such  damage  to  the  residue.  Having  ascertained  its  value  then 
by  two  methods,  first  by  the  direct  method  and  also  by  the  capitalization 
method,  you  must  adopt  one  or  the  other,  or  fix  a  sum  relative  to  either 
of  these  estimates,  but  you  can  not  add  them  together,  nor  take  any  pait 
of  one,  and  add  that  to  the  other.  They  are  separate  and  distinct  methods 
or  modes  of  arriving  at  the  same  conclusion. 

Some  testimony  has  been  admitted  tending  to  prove  the  value  of  a 
new  toll  house  to  be  erected  on  the  turnpike  about  eighty  rods  east  of 
Langdori  avenue  or  the  present  eastern  corporation  line  of  the  city,  in  or- 
der that  toll  between  such  eastern  boundary  line  and  the  next  toll  gatfc 
might  not  be  lost.  You  will  not  include  in  your  estimate  any  amount  for 
the  erection  or  vahie  of  a  new  toll  house,  as  that  is  not  a  proper  item  of 
expense. 

•  Burden  of  proof :  The  burden  of  proof  is  upon  the  plaintiff  to  estah- 
lish  by  a  fair  preponderance  of  the  evidence  the  extent  and  nature  of  its 
tide  to  the  turnpike  property  so  appropriated,  and  the  reasonable  valne 
thereof.  By  a  preponderance  of  evidence  is  meant  the  "weight  of  the 
evidence,"  and  this  expression  does  not  necessarily  mean  that  one  side 
has  more  witnesses  than  the  other.  It  simply  means  that  if  after  weighing 
the  testimony  of  all  the  witnesses  with  reference  to  their  credibility,  their 
qualification  as  experts,  their  familiarity  with  subjects  testified  about,  their 
exactness  of  memory,  their  conduct  in  testifying,  their  interest  or  lack  of 
interest  in  the  suit,  and  all  the  circumstances  surrounding  their  testimony, 
the  evidence  of  one  side  outweighs  that  of  the  other  then  such  side  is  said 
to  have  the  weight  of  evidence.  The  jury  are  the  sole  judges  of  the  weight 
of  the  testimony  and  the  credibility  of  the  witnesses.  The  jury  has  a 
right  to  determine  from  the  appearance  of  the  witness  on  the  stand,  hi^ 
manner,  conduct  and  demeanor  while  testifying,  his  apparent  candor  and 
frankness,  his  apparent  intelligence  or  lack  of  intelligence,  his  qualifica- 
tion to  testify  as  an  expert,  his  familiarity  and  experience  with  values  or 
the  subjects  upon  which  he  testifies,  his  memory  or  lack  of  memory, 
his  interest  or  lack  of  interest,  if  any,  in  the  result  of  the  suit,  his  rela- 
tionship, business  Or  otherwise  to  the  parties,  his  temper,  feeling  or  bias, 
if  any,  and  from  all  these  and  the  other  circumstances  determine  which 
witness  is  the  more  worthy  of  credit  and  to  give  credit  accordingly. 

In  determining  the  net  cash  value  of  this  turnpike,  you  are  also  to 
take  into  consideration,  and  give  such  weight  as  you  think  ppoper,  and 
as  throwing  light  on  the  question  of  value,  any  admissions  on  the  part 
of  the  turnpike  company,  or  its  authorized  officer  or  officers,  of  the  tax 
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value  of  this  particular  portion  of  the  road ;  what  relation  did  it  bear  to 
its  actual  value,  and  under  what  circumstances  was  this  tax  valuadoo 
made;  the  sales  of  the  shares  of  the  capital  stock  of  the  turnpike  com- 
pany, and  also  what  sales  of  any  portion  of  this  pike  were  previously 
made,  and  at  what  prices,  and  under  what  circumstances,  and  what  was 
the  condition  of  that  portion  of  the  pike  as  compared  to  this  seyen-eighths 
of  a  mile ;  also  any  voluntary  admissions  of  the  company  or  its  authorized 
agents  as  to  offers  to  sell  this  particular  seven-eighths  of  a  mile  of  pike, 
and  under  what  circumstances  and  conditions,  also  what  dividends  did 
the  turnpike  company  pay  during  the  last  ten  years,  and  what  light  do  such 
dividends  throw  on  the  value  of  the  property  in  question,  what  reductions 
in  toll,  if  any,  the  company  has  made  and  whether  the  tolls  are  apt  to  be 
reduced  or  increased  in  the  future.  Prom  all  these  facts  and  circtmi- 
stances,  and  all  the  other  evidence  in  the  case  determine  where  the  pre- 
ponderance of  testimony  lies. 

After  you  have  fixed  the  full  compensation  to  which  the  plaintiff  is 
entitled  you  will  add  six  per  cent,  interest  from  October  8,  1898,  to  Jan- 
uary 2,  1899,  ^^^  fi^*  d2.y  of  this  term.  A  form  of  verdict  will  be  given 
you,  and  you  can  insert  in  one  amount,  the  principal  and  interest.  This 
verdict  must  be  signed  first  by  your  foreman  and  then  by  each  member 
of  the  jury. 

In  order  to  assist  the  jury  the  court  has  prepared  a  schedule  of  the 
methods  hereinbefore  described  to  you  which  you  can  take  to  your  room 
as  a  guide  in  arriving  at  your  verdict.    This  schedule  is  as  follows: 

SCHEDULE. 

The  valuation  specified  must  be  the  present  cash  worth  of  the  prop- 
erty of  the  plaintiff  herein  appropriated,  according  to  its  best  use  and 
adaptability. 

I. — ^DIRECT  METHOD. 

I.    Ascertain  the  dimensions  of  the  roadway ;  its  length  and  width. 

(a).    The  extent  of  the  plaintiff's  franchise. 

(b).  The  nature  of  the  estate  in  the  road ;  whether  fee  simple  or  mere 
easement  (right  of  way). 

(c).  The  cash  value  of  the  same  irrespective  of  any  improvements, 
such  as  metal,  bridges,  culverts,  toll  houses,  etc. 

(2).  Ascertain  the  length,  width  and  depth  of  the  metal  (that  is,  the 
gravel,  stone  and  other  material  and  the  grading). 

(a).    The  cash  value  of  the  same  in  its  present  condition. 

3.  Ascertain  the  present  conditions  and  dimensions  of  the  bridge 
over  Deer  creek,  its  masonry,  foundations  and  abutments. 

(a).    The  cash  value  of  same  in  present  condition. 
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4.  Ascertain  the  size,  condition  and  cash  value  of  the  toll  house. 

5.  Ascertain  whether  the  culvert  is  within  the  limits  of  the  road  ap- 
propriated.    If  so,  ascertain  its  size,  condition  and  cash  value  of  same. 

(The  addition  of  these  five  items  will  determine  the  total  net  value 
of  the  pr(^>erty  appropriated,  by  one  method.) 

II. — CAPITALIZATION  METHOD. 

1.  Ascertain  the  present  gross  annual  receipts  from  tolls  of  the  en- 
tire road. 

2.  Ascertain  the  present  gross  annual  expenses  of  the  entire  road, 
including  the  management  thereof. 

3.  Ascertain  the  present  net  annual  income  from  tolls  of  the  entire 
road. 

4.  Ascertain  the  present  net  annual  income  from  tolls  of  the  strip 
in  question. 

(a).  If  the  toll  receipts  of  the  toll  gate  on  the  strip  in  question  in- 
dude  only  the  toll  for  this  strip,  then  the  receipts  for  this  strip  may  be 
taken  as  the  gross  income  therefor.  If  not,  then  a  reasonable  estimate 
of  the  proportionate  income  of  tolls,  under  the  circumstances,  should  be 
fixed. 

(b).  Deduct  from  such  net  annual  income  of  toll  the  reasonable 
proportionate  expense  of  the  road  and  management  of  this  strip. 

5.  Will  this  net  annual  income  be  apt  to  increase  in  the  future  be- 
cause of  increase  in  population?  If  so,  make  a  proper  increase  under  all 
the  probable  future  circumstances. 

6.  Will  this  net  annual  income  be  apt  to  decrease  in  the  future  be- 
cause of  present  or  future  parallel  roads  cross  roads,  streets  or  shun- 
pikes,  floods  or  reduction  of  tolls?  If  so,  make  a  proper  reduction  under 
all  the  probable  future  circumstances. 

7.  Ascertain  the  rate  per  cent,  at  which  such  probable  future  an- 
nual net  income  of  this  strip  of  road  should  be  capitalized,  taking  into 
consideration  the  probability  of  the  permanency  of  the  title  of  the  plam- 
tiff  company,  such  as  increase  or  decrease  of  population,  future  parallel 
roads,  streets,  cross  roads  or  floods.  (The  sum  so  realized  will  deter- 
mine by  the  capitalization  method  the  total  net  value  of  the  property  ap- 
propriated.) 

Compare  the  results  of  these  two  methods.  Do  not  add  them  to- 
grcthcr.  Take  into  considerd.tion  such  other  facts  as  the  dividends  de- 
clared by  the  company;  sales  of  its  capital  stock  in  the  market,  if  any; 
sales  of  other  portions  of  this  pike ;  admissions  of  the  company  as  to  its 
value;  its  taxes  paid,  and  all  other  facts  and  circumstances  given  you  in 
the  charges  of  the  court. 

Theodore  Horstman,  for  plaintiff. 

Ellis  G.  Kinkead,  Wade  H.  Ellis,  John  O.  Campbell,  for  the  city  of 
Cincinnati, 
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N£GLIG£HC£~LIC£NS£. 
[Hamilton  Common  Pleas,  February  1899.) 

Joseph  Burgbr  v.  Simbon  M.  Johnson,  Trustee,  et  al. 

17boi«igbncb— Rule  Betwbbn  Licensor  and  Licensee. 

In  accepting  the  benefits  of  a  license,  the  licensee  assumes  all  the  risks  or 
dangers  incident  thereto  except  those  caused  by  wilful  negligence  or  9ffirma- 
tive  acts  of  licensor. 

On  motion  to  arrest  testimony  from  the  jury. 

Spiegel,  J. 

Counsel  for  defendants  have  mo^d  to  arrest  the  testimony  from  the 
jury  and  for  judgment.  For  the  purpose  of  its  determination,  a  review 
•of  the  testimony  and  a  statement  of  the  law  underlying  this  cause  is  nec- 
essary. 

The  testimony  introduced  by  the  plaintiff  discloses  the  following 
state  of  facts:  Defendants  are  the  owners  of  a  flat  building  known  as 
the  Hyde  Park  Flat  Building,  containing  stores  upon  the  ground  floor 
and  flats  for  living  purposes  upon  the  first,  second  and  third  floors. 
Above  this  building  is  an  attic,  containing  no  flooring,  only  joists,  having 
-no  windows,  and  no  stairway  leading  to  it.  The  only  access  to  it  is  by  a 
freight  elevator,  or  lift,  propelled  by  ropes  on  the  outside  of  the  lift,  and 
running  no  farther  than  two  feet  bek>w  this  attic.  Plaintiff  was  engaged 
by  Mr.  Wetzel,  some  months  after  his  tenancy  of  a  flat  in  said  building 
had  expired,  to  help  him  in  removing  a  stove  from  the  attic,  which  had 
been  placed  there  by  him  upon  some  loose  boards  on  said  joists. 

The  testimony  shows  that  said  attic  was  not  included  in  the  renting 
•of  the  flat,  nor  in  the  renting  of  a  store,  which  Mr.  Wetzel  still  occupied 
in  the  building.  Testimony  is  introduced  that  two  other  tenants  besides 
Mr.  Wetzel  had  placed  a  stove,  two  trunks,  a  soap  box  and  some  screens 
in  said  attic  within  a  period  of  three  years.  No  testimony  is  introduced 
that  the  defendants,  owners  of  the  building,  had  either  permitted,  coun- 
tenanced or  acquiesced  in  the  use  of  this  attic  by  anybody  for  any  piw- 
{>ose,  but  on  the  contrary,  had  forbidden  the  hauling  of  heavy  articles, 
to-wit,  barrels,  on  this  elevator.  It  is  further  testified  that  this  elevator 
was  a  freight  and  not  a  passenger  elevator,  run  by  outside  ropes  by  the 
tenants  themselves  in  pulling  up  and  down  coal,  groceries,  etc., although 
occasionally  a  tenant  would  ride  on  the  elevator  himself.  On  the  day  in 
•question  Mr.  Berger  and  Mr.  Wetzel  took  the  elevator  within  two  fe^t 
of  the  attic,  stepped  into  it,  removed  a  board  from  the  roof  to  obtain  some 
light,  rolled  the  stove  to  the  edge  of  the  elevator  shaft,  stepped  into  the 
elevator,  and  in  pulling  the  stove  into  it  it  gave  way,  was  precipitated  to 
the  cellar  and  plaintiff  severely  injiu-ed.  A  wheel  was  broken,  and  the 
pieces  introduced  in  evidence,  but  no  testimony  whatever  introduced  that 
«aid  elevator  had  been  in  a  faulty  condition. 
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Upon  this  statement  of  acts,  plaintiff  asks  to  recover  damages  from 
the  owners  of  the  building,  alleging  in  his  petition  that  the  use  of  the 
attic  and  the  elevator,  as  used  by  him,  was  with  the  consent  of  the  de- 
fendants. 

Giving  this  testimony  its  widest  scope,  plaintiff  could  only  have  been 
a  licensee  in  the  use  of  the  elevator. 

To  maintain  an  action  for  personal  injury  occasioned  by  the  negli- 
gence or  want  of  care  of  another,  it  must  be  made  to  appear  that  the  de- 
fendants owed  some  duty  or  obligation  to  the  party  injured  which  he 
failed  to  discharge  or  perform.  Unless  there  is  some  contract  duty  or 
service  which  a  party  is  bound  to  fulfill,  there  can  be  no  negligence,  fault 
or  breach  of  the  obligation.  The  real  point  to  be  determined  then,  is, 
whether  the  defendant  owed  any  duty  to  the  plaintiff. 

In  accepting  the  benefits  of  a  license  one  assumes  all  the  risks  of 
danger  incident  thereto  except  those  caused  by  wilful  negligence  or  af- 
firmative acts  of  the  licensor. 

The  fundamental  injuiry  in  this  case  is,  whether  or  not  the  owners 
of  the  building  owed  a  duty  to  the  plaintiff  to  sq  construct,  keep  and 
maintain  the  elevator  or  hoisting  apparatus  as  that  it  should  be  a  safe 
means  of  his  transportation  from  the  third  floor  to  the  attic.  Actionable 
negligence  or  negligence  which  constitutes  a  good  cause  of  action,  grows 
out  of  a  want  of  ordinary  care  and  skill  in  respect  to  the  person  to  whom 
the  defendants  are  under  an  obligation  or  duty  to  use  ordinary  care  and 
skill.  The  owners  of  a  building  assume  no  duty  to  one  who  is  on  their 
premises  by  permission  only  as  a  mere  licensee,  except  that  they  will  re- 
frain from  wilful  or  affirmative  acts  which  are  injurious. 

Wilfulness  is  recklessness  or  gross  carelessness.  There  is  no  testi- 
mony whatever  in  this  case  of  such  conduct  on  the  part  of  the  defendants. 

The  rule  as  adopted  in  Ohio  in  reference  to  the  scintilla  of  evidence 
is  this:  That  where  there  is  any  evidence, *  however  slight,  tending  to 
support  a  material  issue,  the  case  must  go  to  the  jury,  since  they  are  the 
exclusive  judges  of  the  weight  of  the  evidence;  and  this  is  so,  although 
the  judge  may  be  of  the  opinion  that  the  weight  of  the  evidence  is  insuffi- 
cient to  support  the  issue.  In  other  words,  where  the  facts  offered  in 
evidence  by  the  plaintiff  make  out  a  prima  facie  case  the  jury,  and  not 
the  judge,  ought  to  pass  upon  them,  however  meager  or  improbable  the 
evidence  may  be. 

Now,  is  there  any  evidence  at  all  before  the  jury  tending  to  prove 
a  material  issue  in  this  case,  in  accordance  with  the  law  as  I  have  just 
laid  it  down?    I  can  find  none,  and  the  motion  must  be  granted. 

Edward  Colston  and  James  R.  Foraker,  for  the  motion. 
Edward  W.  Strong  and  /.  W.  Walsh,  contra. 
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GAMBLING— SLOT  MACHINES— EVIDENCE. 

[Hamilton  Common  Pleas,  1899.] 
Louis  Hebman  v.  State  of  Ohio. 

1.  GaMBIJNG — RECBIVING  VAI.UB  FOR  MONEY  PaID. 

It  cannot  be  said,  as  a  matter  of  law,  that  a  person  is  gambling  when  he 
receives  value  for  his  money  in  the  kind  of  commodities  he  knows  the  pro- 
prietor of  the.  place  sells  for  money. 

2.  Rui«E  Appwed— Sw)T  Machines. 

Evidence  of  che  placing  of  a  nickel  in  an  aperture  of  a  **slot  machine*'  and 
receiving  a  cigar  in  return,  is  not  sufficient  to  maintain  a  charge  of  suffering 
a  game  to  be  played  for  gains  by  means  of  a  gambling  machine. 

3.  Opinions  op  Witnesses— Gambung  Machines. 

The  opinions  of  witnesses  that  a  certain  apparatus  is  a  gambling  machine 
cannot  be  regarded  as  evidence  establishing  that  fact. 

Error  to  the  police  court  of  Cincinnati. 

HOLLISTER,  J. 

There  is  no  evidence  in  the  record  showing  that  the  apparatus  Hee- 
man  had  in  his  saloon  was  a  gambling  device,  or  gaming  machine.  The 
prosecuting  witness  and  the  only  other  witness  who  testified,  say  it  was ; 
but  their  opinion  can  scarcely  be  regarded  as  evidence. 

It  appears  that  a  detective  and  an  officer  went  to  Heeman's  place* 
The  detective  put  a  "nickel"  in  the  slot,  which  presumably  was  a  hole  or 
an  aperture  sufficiently  large  to  admit  a  coin  of  that  size.  Thereupon, 
Heeman  remarking  that  everybody  who  put  a  nickel  in  the  slot  was  en- 
titled to  a  cigar  or  a  drink,  the  detective  accepted  a  cigar  and  put  Hee- 
man under  arrest.  Whatever  the  machine  may  be  in  fact,  or  whether  or 
not  it  is  actually  operated  for  gambling  purposes,  is  not  the  question  here. 
This  court  can  only  be  governed  by  such  evidence  as  appears  in  the 
record  filed  here  for  review. 

So  far  as  appears  from  the  evidence  the  machine  may  be  used  as  a 
convenient  method  of  receiving  the  five  cent  pieces  individuals  offered 
at  Heeman's  place  for  cigars  and  drinks.  At  any  rate,  it  can  not  be  said 
that  one  is  gambling  when  he  receives  value  for  his  money  in  the  kind  of 
commodities  he  knows  the  proprietor  of  the  place  sells  for  money.  It  is 
quite  likely  that  there  is  some  subterfuge  in  the  method  of  the  machine's 
operation  as  shown  by  the  evidence.  But  if  so,  the  evidence  is  not  clear 
enough  to  permit  the  court  to  discover  it.  As  the  case  stands,  the  defen- 
dant below  was  convicted  on  wholly  insufficient  evidence,  and  the  judg- 
ment is  for  that  reason,  reversed. 

/.  D,  Ermston,  for  the  plaintiff  in  error. 

Prosecuting  attorney  of  the  police  court,  contra. 
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DIVORCE— SETTING  ASIDE  DECREES. 

'  [Hamilton  Common  Pleas,  March,  1899.] 

Elizabeth  Fritz  v.  Carolina  Fritz. 

1.  DrvoRCK  Decrees  by  Fraud  Upon  Jurisdiction  Set  Aside. 

Courts  of  common  pleas  have  power,  upon  original  bill  at  a  subsequent  term, 
to  set  aside  any  decree,  including  divorce  decrees,  procured  by  fraud  upon 
the  jurisdiction  of  the  court. 

2.  Delay  of  two  Years,  not  Estoppei.. 

A  delay  of  two  years  in  bringing  an  action  to  set  aside  a  decree  of  divorce 
obtained  by  fraud  upon  the  jurdiction  of  the  court,  though  unexplained,  is 
not  such  laches  as  will  create  estoppel. 

HOLLISTER,  J. 

The  case  was  heard  on  demurrer  to  the  petition,  which  shows  that, 
in  i86i,  the  plaintiff  was  married  to  Christian  Fritz,  by  whom  she  had 
three  children,  all  now  living.  In  1864,  Christian  then  being  in  the  army, 
she  made  her  residence  in  Indiana,  and  has  lived  in  that  state  since  that 
year.  Christian  joined  her  there  in  1866,  remaining  a  few  weeks  and 
left,  announcing  his  intention  of  establishing  a  home  for  the  plaintiff  and 
himself  in  Cincinnati,  but  instead  of  carrying  out  this  intention  he  went 
to  the  eastern  states  and  never  came  back.  He  died  in  New  York  in 
1895  leaving  property.  In  1896  the  plaintiff,  for  the  first  time,  learned 
that  by  the  fraud  of  her  husband  in  1867  an  action  for  divorce  was 
brought  in  this  county,  wherein  she  appeared  in  the  record  as  plaintiff  and 
the  husband  as  defendant,  and  that  a  decree  for  divorce  was  entered,  re- 
citing that  the  cause  was  heard  on  the  evidence ;  that  defendant  was  served 
by  publication ;  that  the  plaintiff  had  been  a  bona  fide  resident  of  Ham- 
ilton county,  for  the  year  preceding  the  filing  of  this  suit,  and  that  the 
defendant  /lad  been  wilfully  absent  from  her  for  three  years.  The  action 
fcH"  divorce  was  filed  without  the  plaintiff's  knowledge  or  authority,  by 
some  one  unknown  to  her.  She  never  knew  of  its  pendency,  and  was 
not  present  at  the  hearing,  and  never  heard  of  the  suit  until  after  her 
husband's  death.  The  suit  was  filed  within  eleven  months  after  Christian 
left  the  plaintiff  in  Indiana.  In  April,  1867,  he  was  married  to  Caroline, 
the  defendant.  Christian  and  Caroline  had  no  children.  The  petition 
prays  that  the  decree  for  divorce  may  be  set  aside  and  held  for  naught. 

The  question  or  decision  is,  whether  or  not  such  an  action  as  this 
can  be  maintained. 

I.  It  is  claimed  that  the  plaintiff  is  estopped  by  her  own  laches  in 
asserting  her  rights,  if  she  has  any  rights  in  the  promise.  Christian  died 
November  2,  1895.  This  suit  was  filed  December  18,  1897.  The  plain- 
tiff did  not  know  of  the  fraudulent  divorce  until  1896.  Less  than  two 
years  intervened  between  the  time  she  knew  of  the  fraud  and  her  efforts 
to  avoid  its  operation.    It  does  not  appear  why  she  delayed.    Her  rea- 
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sons  may  have  been  quite  reasonable.  It  can  not  be  said  that  a  delay  of 
two  years  is  per  se  such  laches  as  to  prevent  the  plaintiff  from  asserting 
her  rights.  In  ordinary  cases  the  statute  gives  four  years  after  the  dis- 
covery of  a  fraud  within  which  to  bring  a  suit  to  avoid  its  effect. 

2.  If  the  facts  stated  in  the  petition  are  true,  and  by  the  demurrer 
they  are  confessed  to  be,  no  fraud  more  gross  than  that  shown  to  have 
been  practiced  by  Christian  Fritz  has  ever  been  brought  to  the  attention 
of  this  court.  But  can  the  plaintiff  obtain  relief  under  the  law  as  it  ex- 
ists in  this  state? 

The  lule  was  established  in  Parish  v.  Parish,  9  Ohio  St.,  534,  that  a 
'  decree  of  dhon  e,  although  obtained  by  fraud  and  false  testimony,  can  not 
be  set  aside  on  an  original  bill  filed  at  a  subsequent  term.  This  rule  was 
approved  in  Neil  v.  Neil,  <^>S  Ohio  St.,  558,  559,  as  applied  to  ca^es  in 
which,  a  review  of  proceedings  in  divorce  is  sought,  and  in  Knapp  v. 
Thomas,  39  Ohio  St.,  377,  393. 

In  that  case,  Daniel  Parish,  by  perjury  and  by  preventing  notice  to 
his  wife,  who,  while  the  publication  of  notice  was  being  made,  was  re- 
siding out  of  Brown  county,  in  which  the  suit  was  brought  by  him,  pro- 
cured a  divorce  from  her  on  the  ground  of  adultery  and  other  causes. 
The  court  reached  its  con«'.usion  upon  consideration  of  the  statute  pro- 
viding that  decrees  for  divorce  shall  be  final  and  conclusive  and  the 
principle  of  public  policy  which  the  decision  expresses  in  this  language: 

"A  judgment  or  decree  which  affects  directly  the  status  of  married 
persons  by  sundering  the  matrimonial  tie,  and  thereby  enabling  them  to 
contract  new  matrimonial  relations  with  other  and  iimocent  persons, 
should  never  be  reopened.  Such  a  course  would  injure  the  peace  and 
good  order  01  society  and  hcppiness  and  well  being  of  those  who.  inno- 
cently relying  upon  the  stability  of  a  decree  of  court  of  competent  jurisdic- 
tion, have  formed  a  connection  with  a  person,  who,  wrongfully  perhaps, 
procured  its  promulgation."    ' 

In  that  case  the  vacation  of  the  decree  was  claimed  on  the  ground 
that  the  complainant  in  the  action  for  the  divorce  procured  the  decree  "by- 
means  of  false  and  fraudulent  representations  as  to  his  true  residence,  and 
the  wilful  suppression  of  the  published  notice  of  its  pendency,  and  the 
false  testimony  of  witnesses  suborned  by  him." 

The  jurisdiction  of  the  court  to  try  the  case  was  not  assailed.  This 
is  shown  by  the  language  of  Judge  Peck,  appearing  at  page  538;  and 
at  page  540  he  remarks : 

"The  court  in  Brown  county  had  jurisdiction  of  the  subject  matter 
and  of  the  parties — of  the  one  by  his  appearance,  and  of  the  other  by 
publication  in  a  newspaper,  which,  under  our  statute,  is.  as  effective  in 
conferring  jurisdiction  as  actual  servdce.  *  *  *  The  Ohio  courts 
must  regard  the  Brown  county  common  pleas  in  the  original  divorce  suit 
as  having  acquired  jurisdiction  over  persons  as  well  as  subject  matter." 
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What  position  the  court  wotild  have  taken  if  it  had  appeared  that  the 
court  of  common  pleas  had  not  obtained  jurisdiction  we  do  not  know, 
but  it  is  difficult  to  believe  that,  if  that  fact  had  been  apparent,  the  court 
would  have  used  the  sweeping  language  at  page  538,  quoted  above. 

The  jurisdiction  of  a  court  is  the  power  to  hear  and  determine  a 
cause.  One  of  the  essential  requisites  of  the  exercise  of  such  power  is 
that  thfe  plaintiff  in  a  divorce  suit  was  a  bona  fide  resident  of  thh  state  for 
a  year  preceding  the  filing  of  the  petition.  During  that  time  Elizabeth 
was  not  in  the  state  at  all,  and  neither  was  Christian,  until  at  least  the 
suit  was  brought,  and,  further  than  that,  she  never  filed  any  petition. 
There  was  no  cause.  The  proceeding  was  a  sham  and  a  rank  fraud  prac- 
ticed not  only  on  Elizabeth  but  on  the  court.  As  there  was  no  cause 
before  the  court  there  was  no  proceeding  within  its  jurisdiction,  either 
as  to  subject  matter  or  as  to  persons  interested  therein. 

It  was  held  in  Earle  v.  Earle,  91  Ind.,  27,  that  although  a  decree  for 
divorce  can  not  be  reviewed  under  the  Indiana  statute  authorizing  the 
review  of  judgments  in  ordinary  civil  cases,  yet  the  courts  have  power  in 
a  direct  proceeding  to  set  aside  decrees  for  divorce  obtained  by  fraud  on 
the  court,  and  that  while  such  decree  is  not  void  in  the  legal  sense,  un- 
less the  thing  lacking  or  making  it  so  is  apparent  upon  the  face  of  the 
record,  yet  it  is  voidable.  That  court  also  held  that  a  proceeding  such 
as  this  was  a  direct  proceeding,  and  not  collateral  attack  upon  a  judg- 
ment of  the  court.  Hogg  v.  Link,  90  Ind.,  346,  and  cases  cited  there ; 
Wainwright  v.  Smith,  117  Ind.,  414;  Kirby  v.  Kirby,  142  Ind.,  421. 

In  Keller  v.  Keller,  139  Ind.,  38,  the  court  say,  at  page  40 : 

"This  court,  in  construing  section  615  ('No  complaint  shall  be  filed 
for  the  review  of  a  judgment  for  a  divorce')  has  held  that  decrees  and 
proceedings  in  divorce  cases  can  not  be  reviewed.  Willman  v.  Willman, 
57  Ind.,  500;  Earle  v.  Earle,  91  Ind.,  27.  The  general  policy  of  our  law 
is  against  disturbing  judgments  in  divorce  actions,  except  in  cases  of 
fraud  upon  the  jurisdiction  of  the  court" 

This  was  but  the  announcement  of  a  doctrine  theretofore  asserted 
in  that  court,  for  in  B|:own  v.  Grove,  116  Indiana,  84,  the  precise  ques- 
tion was  before  the  court  which  is  in  controversy  here.  Grove  caused  a 
suit  to  be  filed  in  his  wife's  name  against  himself  without  her  knowledge 
or  consent.  He  appeared  and  answered.  A  decree  was  entered  against 
him  on  the  petition.  Suit  was  brought  by  her  to  annul  the  fraudulent  de- 
cree.    In  relieving  the  wife  of  it,  Judge  Elliot  said : 

"The  complaint  is  good.  A  husband  who  procures  a  petition  to  be 
filed  in  the  name  of  his  wife  against  himself  without  her  knowledge,  and 
answers  the  complaint  filed  by  his  own  procurement,  perpetrates  a  fraud 
upon  her  and  upon  the  court.  Such  conduct  courts  abhor.  It  would 
be  a  mockery  to  uphold  a  decree  obtained  by  such  a  fraud.  Courts  have 
inherent  power  to  annul  decrees  obtained  by  means  such  as  those  re- 
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sorted  to  by  Henry  W.  Grove.  He  was  the  sole  party  to  the  suit.  In 
truth,  there  was  no  suit,  for  there  was  no  plaintiff." 

The  sweeping  rule  in  Parish  v.  Parish,  supra^  relied  on  by  defendant, 
is  based  by  the  court  on  three  cases  in  Ohio:  Bascom  v.  Bascom,  7 
Ohio,  125,  in  which  it  was  held  that  a  bill  does  not  lie  to  review  the  decree 
in  a  divorce  case;  Laughery  v.  Laugh ery,  15  Ohio,  404,  in  which  the  de- 
cision was  that  an  appeal  could  not  be  taken  from  such  a  decree,  and 
Tappan  v.  Tappan,  6  Ohio  St.,  64,  in  which  the  court  declined  to  enter- 
tain a  petition  in  error  to  such  a  decree.  The  court  also  cited  Lucas  v. 
Lucas,  3  Gray,  135,  which  merely  holds  that  a  decree  for  divorce  can  not 
be  reviewed  by  a  bill  for  that  purpose. 

But  these  questions  are  not  in  issue  here,  and  are  conceded.  The 
court  cited  at  length  from  Greene  v.  Greene,  2  Gray,  361 ;  but  that  case 
is  effectually  disposed  of  as  an  authority  for  the  decision  of  this  case,  for 
in  Edson  v.  Edson,  108  Mass.,  590,  the  court  stated  the  rule,  for  which 
ample  authority  is  g^ven,  "that  courts  of  justice  have  power  on  due  pro- 
ceedings had  to  set  aside  or  vacate  their  judgments  and  decrees,  when- 
ever it  appears  that  an  innocent  party  without  notice  has  been  aggrieved 
by  a  judgment  or  decree  obtained  against  him  without  his  knowledge  by 
the  fraud  of  the  other  party."  And  it  was  accordingly  held,  that  while 
some  general  expressions  in  Greene  v.  Greene,  supra,  seem  to  g^ve  sanc- 
tion to  the  doctrine  that  a  decree  of  divorce  could  not  be  impeached  how- 
ever fraudulent  the  conduct  of  the  other  party  might  be  in  its  procure- 
ment, yet  that  such  a  conclusion  was  not  the  legitimate  result  of  the  lan- 
guage of  the  court  in  that  case,  taken  in  connection  with  the  actual  case 
before  the  court;  and  the  court  go  on  to  say,  in  the  decision  of  Edson 
V.  Edson,  at  page  598: 

"Nor  does  the  petitioner  seek  to  set  aside  a  decree  rendered  agfainsl 
her  in  a  suit  of  which  the  court  had  full  jurisdiction,  of  the  pendency  <rf 
which  she  had  notice,  and  in  which  an  opportunity  to  be  heard  was  afford- 
ed her,  but  she  asks  only  that  she  may  not  be  deprived  of  her  rights  by  a 
judgment  against  her  in  a  proceeding  of  which  she  not  only  hid  no  no- 
tice, but  of  which  that  knowledge  was  fraudulently  kept  from  her  and  of 
which  the  court  had  no  actual  jurisdiction,  but  only  apparent  jurisdic- 
tion, founded  on  false  allegation  of  domicile." 

In  Parish  v.  Parish,  supra,  it  is  expressly  found  that  the  court  had 
jurisdiction  of  the  subject  matter  and  of  the  parties.  In  the  case  at  bar 
there  was  no  case  before  the  court  of  which  it  might  take  jurisdiction. 
The  decision  of  that  case,  while  it  may  be,  not  having  been  reversed — 
authority  for  the  proposition  that  when  a  court  has  jurisdiction  of  the 
subject  matter  and  of  the  parties,  the  decree  taken  in  a  divorce  case  will 
not  be  set  aside  by  reason  of  the  fraud  of  either;  yet  it  is  not  authority 
for  the  proposition,  however  broad  its  language,  that  a  court  has  no  power 
to  set  aside  a  decree  for  divorce  obtained  by  fraud  upon  the  jurisdiction 
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of  the  court.  In  the  case  under  consideration  the  court  had  no  jurisdic- 
tion. 

This  court  feels  justified  under  these  circumstances  and  authorities, 
in  holding  that  it  has  inherent  power  to  set  aside  any  decree,  including 
a  decree  of  divorce,  which  has  been  procured  by  fraud  upon  the  jurisdic- 
tion of  the  court.    Hence,  this  action  may  be  maintained. 

JS.  M.  Spangenberg  and  Campbell,  Bates,  Clendening  &  Meyer,  for 
the  plamtiff. 

Goebel  &  Bettinger,  contra. 


BUILDING    &    LOAN    ASSOCIATIONS. 

[Superior  Court  of  Cincinnati,  1899.] 

M.  F.  Gai^vin,  Rbceiver,  v.  B.  Ai^bers  ET  ai.. 

Iu«BGAL  WiTHDRAWAi^— Inadequate  Assessments. 

Members  of  an  insolvent  building  and  loan  association  are  not  relieved  from 
further  liability  by  inadequate  assessments  at  the  time  of  their  withdrawal ; 
on  the  contrary,  they  may  be  declared  to  be  members  and  required  to  pay 
their  proportion  of  losses  existing  at  the  time  of  their  withdrawal. 

Jackson,  J. 

The  question  here  presented  arises  upon  demurrer  to  plaintiff's  peti- 
tion.   The  plaintiff,  as  receiver  of  the  Main  Street  Building  and  Loan 
Company,  prays  that  the  numerous  defendants  herein  shall  "be  declared 
to  be  members  and  shareholders  of  said  company  for  the  purpose  of  con- 
tributing their  proper  proportion  of  the  losses  thereof ;  that  an  accoimt  be 
taken  between  them  and  the  said  company,  and  that  the  mutual  rights 
and  obligations  be  determined,  and  that  upon  full  hearing  thereof  they 
be  required  to  contribute  their  just,  proper  and  equitable  proportion  of 
all  losses  sustained  by  said  company  previous  to  the  receipt  by  them  of 
their  money  and  withdrawal  from  said  company." 

The  grounds  upon  which  this  prayer  is  predicated  are,  as  stated  in 
the  petition,  substantially  as  follows :  That  said  defendants  are  borrow- 
ing members  of  said  association,  and  that  at  the  time  they  withdrew 
therefrom  and  had  their  mortgages  canceled  they  were,  by  action  of  the 
'^^^d  of  directors,  subject  to  an  assessment  of  seven  per  cent.,  to  meet 
losses  that  had  been  previously  sustained ;  that  said  association  was,  at 
that  time,  hopelessly  insolvent,  and  that  an  assessment  of  seven  per  cent, 
^s  far  from  sufficient  to  meet  the  actual  losses  sustained,  and  that  in 
""^  withdrawing  with  a  seven  per  cent,  assessment  the  defendants  es- 
^p€d  their  proper  proportion  of  the  losses  of  the  company,  which  losses 
^*^^ed  while  they  were  members ;  that  an  assessment  of  about  twenty 
P^  cent  upon  all  of  the  members  at  that  time  would  have  been  required 
^nieet  all  losses. 
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The  petition  also  alleges  incompetence  and  misconduct  on  the  part 
of  the  directors ;  and  further,  that  they  were  actuated  by  .bad  faith  in 
making  such  a  small  assessment  so  as  to  let  themselves,  and  their  friends 
and  relations,  escape  without  pa3mient  of  their  just  share  of  losses. 
While  the  petition  charges  fraud  and  bad  faith  on  the  part  of  the  direc- 
tors, it  does  not  expressly  make  such  charges  against  the  withdrawing 
members.  It  does  not  appear  but  that  the  latter  acted  innocently  in  with- 
drawing by  paying  the  seven  per  cent,  assessment. 

The  single  question,  therefore,  presented  is,  can  certain  members  of 
a  building  association  withdraw  under  such  circumstances  without  pay- 
ing their  proper  proportion  of  the  losses,  leaving  the  more  unfortunate 
members  who  have  not  withdrawn  before  the  receiver  is  appointed  to  pay 
more  than  their  proper  share  of  such  losses? 

In  support  of  their  contention  ip  this  regard  defendants  rely  upon 
Wangerin  v.  Aspell,  47  Ohio  St.,  250,  which  holds  that  "a  building  and 
loan  association  has  power  to  compromise  with  a  member  and  release  him 
from  further  obligation  to  the  corporation,  whether  the  indebtedness 
arose  from  a  loan  or  on  a  subscription  for  stock.  And  where  the  parties 
to  the  compromise  have  acted  in  good  faith,  the  transaction  will  not  be 
rescinded  because  the  released  member  was  paid  a  greater  sum  of  money 
than  he  would  have  received  upon  a  pro  rata  distribution  of  the  assets  of 
the  concern." 

But,  in  that  case  it  appears  that  the  compromise  was  made  with  the 
withdrawing  members  four  years  before  the  action  was  commenced ;  and 
that,  at  the  time  of  the  withdrawal,  the  company  was  not  insolvent.  For 
it  is  said  by  the  court,  on  page  258:  "It  does  not  appear  that  the  rates 
(of  withdrawal),  in  the  apparent  condition  of  the  association  at  the  time, 
were  unduly  favorable  to  those  who  wished  to  retire."  And  again,  on 
page  259,  it  is  said :  "The  fact  that  some  years  later,  either  through  the 
mismanagement  of  those  who  remained  in  and  participated  in  conducting 
its  business,  or  for  some  other  cause,  it  turned  out  that  the  association 
retired  these  shares  at  too  high  a  rate,  does  not  affect  the  question." 

The  case  at  bar  presents  quite  a  different  question,  viz.,  hopeless  in- 
solvency at  the  time  of  withdrawal,  and  of  a  grossly  inadequate  assess- 
ment fixed  at  that  time.  We  find  no  case  in  the  Supreme  Court  of  this 
state  directly  on  the  question.  But  we  find  numerous  decisions  of  other 
courts  of  high  repute,  maintaining  the  doctrine  contended  for  by  the 
plaintiff.  The  case  of  Chapman  v.  Young,  65  111.  Ap.,  131,  is  particu- 
larly instructive  on  this  point.  It  is  there  said:  "The  right  of  with- 
drawal, which  is  a  peculiar  feature  of  such  institutions,  is  not  conferred 
upon  the  member  for  the  purpose  of  enabling  him  to  escape  his  just  pro- 
portion of  responsibility  for  losses  incurred  by  an  insolvent  association." 
And  again:  "For  the  condition  of  insolvency  is  incompatible  with  the 
right  of  any  member  to  withdraw  his  contribution  to  the  general  ftmd, 
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until  the  proper  proportion  of  the  losses  has  been  ascertained  and  ad- 
justed." 

The  same  doctrine  is  announced  in  In  re  Sunderland,  24  Q.  B.,  394. 
Gibson  v.  Association,  170  111.,  46;  also  English  on  Building  Associa- 
tions, page  91,  sec.  108. 

We  therefore  hold,  that  the  condition  of  insolvency  existing  at  the 
time  of  defendants'  withdrawals,  and  the  grossly  inadequate  assessment 
paid  by  them,  did  not  relieve  them  from  all  further  liability ;  and  that  they 
may  be  declared  members  and  ordered  to  pay  their  just  and  proper  share 
of  the  losses  existing  at  the  time  of  said  withdrawals. 

The  demurrer  must  be  overruled. 

M.  F.  Galvin,  for  plaintiff. 

C.  L.  Dengler  and  Charles  Phares,  for  defendants. 


STREETS— NUISANCE— LIMITATIONS. 

[Lucas  County  Common  Pleas.] 

Amelia  Mondlb  v.  Toledo  Plow  Co. 

1.  Obstructing  Highways— Actions  to  Enjoin. 

An  abutting  owner  upon  a  public  street  or  highway,  in  bringing  an  action  as  such 
to  enjoin  the  obstruction  thereof,  must  rely  wholly  upon  his  private  right  to 
sustain  his  action. 

1  Statute  of  Limitations  and  Estoppel  Appi,icable. 

The  obstruction  or  possession  of  a  public  street  or  way  is  not  such  a  nuisance 
as  will,  under  all  circumstances,  exclude  the  application  of  the  statute  of 
limitations,  or  the  principle  of  estoppel,  against  either  a  public  or  a  private 
right 

8.  Adverse  Posbssion  for  Less  than  21  Years. 

Nor  is  it  necessary  that  adverse  possession  should  have  continued  for  the 
period  of  21  years  in  order  to  defeat  a  property  owner's  right  to  a  mandatory 
injunction  requiring  the  removal  of  a  building,  where  it  appears  that  such 
property  owner  has  not  exercised  diligence  in  seeking  relief. 

4.  RuLBS  Applied. 

Possession,  by  fencing,  of  property  dedicated  as  an  alley,  for  over  ten  years, 
and  by  virtue  ot  an  arrangement  with  abutting:  owner  providing  another 
ontlet,  is  sufficient  to  defeat  the  right  of  a  grantee  ot  such  owner  to  a  manda- 
tory injunction,  requiring  the  removal  ot  a  bui  ding  which  amounts  simply 
to  a  continuation  of  the  possession  already  acquired,  when  it  appears  that 
plaintiff  has  failed  to  exercise  dili^^ence  in  seeking  the  relief. 

Pratt,  J. 

This  action  was  brought  November  i,  1897,  by  the  plaintiff,  who 
was  the  owner  of  two  lots  abutting  on  an  alley  in  the  plat  known  as 
"Morris  and  Phillip's  Addition."  The  substance  of  her  allegations  is 
that  the  plat  of  such  addition  was  laid  out  and  the  streets  and  alleys 
therein  dedicated  by  a  plat  made  April  8,  1874;  the  alley  in  question  lying 
between  Alva  and  Tudor  streets,  as  designated  on  the  plat,  and  extending 
from  Peru  street  to  Lake  Shore  avenue ;  that  she  purchased  her  lots  on 
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January  16..  1892,  having  in  her  purchase  reference  to  the  use  of  the  alley 
as  a  public  alley ;  that  the  plow  company  having  built  a  factory  on  certain 
lots  in  said  addition,  had  built  a  fence  across  this  alley  for  the  purpose  of 
enclosing  its  yard;  had  constructed  railroad  tracks  across  it,  and  at  the 
time  of  the  filing  of  her  petition  was  engaged  in  the  construction  of  an 
addition  to  its  building  extending  into  the  alley,  and  thereby  wholly  cut- 
ting off  access  by  said  alley  to  the  street  known  as  Lake  Shore  avenue; 
that  the  fence  and  building  destroys  the  use  and  benefit  of  the  alley  which 
plaintiff  would  otherwise  have,  and  thereby  injures  her  property;  and 
she  prays  that  defendant  may  be  enjoined  from  building  the  building  and 
required  to  remove  the  fence. 

The  defendant  files  its  answer,  alleging  that  the  fence  was  built 
prior  to  the  plaintiff's  purchase  of  the  property  and  by  consent  of  plain- 
tiff's grantor,  and  that  this  fence  cut  off  all  travel  through  the  alley  by 
defendant's  factory,  and  that  such  part  of  the  alley  had  not  been  open  to 
public  travel  for  many  years. 

The  plaintiff's  reply  was  a  general  denial  of  the  allegations  of  the 
answer. 

The  case  has  been  tried  on  these  issues.  The  record  of  the  original 
plat  and  the  survey  made  of  the  property  were  put  in  evidence,  and  a 
considerable  number  of  witnesses  were  examined  on  the  part  of  both  the 
plaintiff  and  the  defendant,  and  the  case  submitted  upon  arguments,  oral 
and  written,  with  citations  of  authorities. 

While  the  oral  testimony  is,  in  many  respects,  conflicting,  upon  con- 
sideration of  the  whole,  I  find  the  following  facts  as  clearly  appearing : 

1.  The  plat  here  in  question  was  executed  in  due  form  of  law,  and 
laid  out  and  dedicated  this  alley  from  Peru  street  through  to  Lake  Shore 
avenue  midway  between  Alva  and  Tudor  streets,  and  was  duly  executed 
by  the  owners  of  the  property  on  April  8,  1874.  It  was  laid  out  upon 
land  lying  outside  of  the  city  limits  and  at  the  tune  of  the  platting  was  an 
open  field. 

2.  After  the  laying  out  of  the  plat,  and  in  the  fall* of  1874,  and  dur- 
ing the  year  1875,  the  original  plow  works,  now  owned  and  to  which  the 
addition  here  in  question  was  being  built  by  defendants,  was  built  by  the 
grantors  of  the  defendants,  on  certain  lots  of  this  plat,  fronting  on  Lake 
Shore  avenue  and  abutting  this  alley,  and  this  factory  and  a  portion  of 
the  lots  adjoining  have  since  been  used  and  operated  by  the  original 
builders  and  intermediate  owners  down  to  this  defendant,  and  since  then 
to  the  present  time  by  the  defendant. 

3.  In  the  year  1887,  or  thereabouts,  the  then,  and  substantially  the 
same  as  the  present,  owners,  for  the  protection  of  their  property,  built  a 
fence  surrounding  the  factory  and  all  the  lots  by  them  owned  and  used  in 
connection  with  the  factory,  enclosing  the  same,  such  fence  running' 
across  the  alley  between  Lake  Shore  avenue  and  the  plaintiflTs  property, 
and  enclosing  within  the  grounds  of  the  factory  all  that  part  of  the  alley 
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between  the  fence  and  said  avenue,  and  that  part  of  the  alley  and  the  lots 
in  connection  with  the  same  have  since  remained  and  been  used  as  a  part 
of  the  property  of  defendant  in  connection  with  its  works. 

4.  On  January  16,  1892,  the  plaintiff  in  this  case  purchased,  from 
Obe  William  Saler,  the  two  lots  described  in  the  petition  abutting  on  the 
alley  between  this  fence  and  Peru  street.  When  Saler  purchased  the 
property  does  not  appear,  except  that  he  did  become  and  was  the  owner 
before  and  at  the  time  this  fence  was  built.  Saler,  being  a  carpenter, 
was  employed  by  the  plow  company  to  build  this  fence ;  and,  while  doing 
so,  when  coming  to  the  crossing  of  this  alley,  he  objected  to  the  building 
of  the  same  across  the  alley,  for  the  reason  that  it  would  cut  oflf  and  close 
up  this  alley.  Thereupon  an  arrangement  was  made  between  Saler  and 
a  member  of  the  plow  company,  who  then  owned  property  between  that 
of  Saler  and  that  of  the  plow  company,  by  which  an  outlet  was  provided 
for  said  alley  out  to  Alva  street,  on  which  Saler's  said  lots  fronted,  and 
in  consideration  of  such  an  outlet  being  provided,  Saler  withdrew  his  ob- 
jection to  the  b  uilding  of  the  fence  across  said  alley  and  hmiself  built  the 
fence  across  the  alley,  for  the  plow  company,  where  it  has  ever  since  re- 
mained, the  fence  being  a  tight  board  fence,  and  entirely  cutting  off  the 
public  use  of  said  alley  between  the  fence  and  Lake  Shore  avenue. 

5.  That  the  plaintiff  knew  of  the  existence  of  this  fence  at  the  time 
and  for  some  three  or  four  years  before  the  purchase  of  these  lots,  193 
and  194,  from  Saler,  and  also  had  full  notice  that  while  it  did  remain, 
and  so  long  as  it  should  remain,  it  wholly  prevented  the  use,  either  by  the 
public  or  by  any  owner  of  property  abutting  on  said  alley,  of  that  part  of 
the  alley  so  enclosed  within  the  defendant's  premises,  and  neither  the 
plaintiff  nor  the  public,  or  any  owner  of  property  on  said  alley  ever  did 
use  that  portion  of  the  alley  after  the  fence  was  built  down  to  the  pres- 
ent time,  but  the  samehasremained  in  the  exclusive  use  and  control  of 
defendants  and  of  those  under  whom  they  claim. 

6.  After  the  purchase  of  these  lots  by  the  plaintiflf,  she  lived  upon 
and  ocaipied  the  same  as  her  residence  for  about  one  year,  and  has  not 
sfnce  lived  upon  the  same,  but  the  property  has  since  been  and  still  is  in 
the  possession  of  her  tenants. 

7.  In  the  fall  of  1897  and  after  October  i,  the  date  not  exactly  ap- 
pearing, the  defendant  company  commenced  building  an  addition  to  its 
factory — the  one  referred  to  in  the  pleadings — ^and  such  addition  was 
openly  in  the  course  of  construction  some  four  or  five  weeks,  and  at  the 
time  of  the  commencement  of  this  action,  was  very  nearly  if  not  substan- 
tially completed.  It  extends  into  this  alley,  at  the  farthest  point,  11.03 
feet,  and  is  a  i)art  of  a  two-story  brick  building  about  forty  feet  square. 

8.  Before  the  purchase  by  the  plaintiff  of  her  property,  she  caused 
fbe  record  of  said  plat  to  be  examined,  and  ascertained  the  alley  as  desig- 
nated and  recorded  upon  the  same,  but  it  does  not  appear  that  she,  or 
any  one  for  her,  made  any  cflFort  to  enforce  its  opening  to  the  public  be- 
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fore  the  commencement  of  this  action.  It  appears  that  one  Welker,  as 
owner  of  other  property  abutting  on  the  alley,  did  make  complaint  at  dif- 
ferent times,  to  the  officers  of  defendant,  and  that  by  his  procurements, 
a  meeting  of  the  township  trustees  was  held  on  March  28,  1897,  and  an 
order  made  by  the  trustees  directing  the  township  clerk  to  notify  defend- 
ant company  to  open  the  alley  within  three  days,  and  such  notice  was 
served  upon  the  officers  of  the  company,  but  no  action  was  ever  taken  by 
the  tn^stees  to  enforce  it,  and  no  suit  by  the  plaintiff  or  by  any  owner  of 
property  in  reference  to  the  closing  of  said  alley,  until  this  action  was 
commenced  by  the  plaintiff. 

I.  There  is  no  doubt,  in  my  opinion,  as  to  the  right  of  an  owner  of 
real  estate  abutting  on  a  public  street  or  alley  and  who  sustains  special 
injury,  not  common  to  the  public  generally,  from  a  threatened  obstruc- 
tion to  a  street  or  alley,  to  bring  his  action  to  enjoin  any  party  about  to 
make  such  obstruction,  and  also  to  obtain  a  removal  of  obstractious  al- 
ready placed  in  the  street  or  alley,  unless  there  shall  be  some  circum- 
stances which  should  debar  him  from  that  right.  Such  action,  however, 
would  be  one  in  which  his  own  right  only  could  be  relied  upon  by  him  in 
order  to  entitle  him  to  recover,  and  such  action  would  not  be  one  brought 
on  behalf  of  the  public  or  under  which  he  could  enforce  mere  public 
rights.  The  plaintiff  in  this  case,  in  bringing  this  suit,  has  not  done  so 
for  the  purpose  of  enforcing  any  public  right ;  she  is  not  in  any  sense  the 
representative  of  any  such  right.  The  action  is  not  by  or  upon  behalf  of 
the  public,  is  not  brought  as  a  taxpayer  or  as  a  representative  of  the  pub- 
lic in  any  capacity,  but  only  by  the  plaintiff  to  enforce  and  protect  her 
own  special  right  as  a  property  owner  upon  said  alley. 

For  statements  of  the  law  upon  this  point  any  of  the  recognized  text 
writers  may  be  consulted — for  instance,  sees.  351,  352,  354,  etc,  and 
notes,  of  vol.  i.  Beach  on  Injunctions. 

Injunctions  are  of  two  kinds,  preventive  and  mandatory.  Preven- 
tive, that  is,  prohibiting  any  certain  thing  or  things  to  be  done;  manda- 
tory, requiring  certain  acts  to  be  done.  High  on  Injunctions,  sees,  i 
and  2,  states  the  peculiar  characteristics  of  these  injunctions ;  also  Beach, 
sec.  I,  and  other  text  writers.  The  general  province  of  an  injunction, 
as  is  well  known,  is  to  prevent  future  injury,  rather  than  to  afford  redress 
for  wrongs  already  committed.  It  is,  therefore,  generally  termed  a  pre- 
ventive rather  than  a  remedial  process,  and  it  is  unquestioned  that  a  court 
will  not  exercise  its  power  by  way  of  injunction  except  it  be  at  the  in- 
stance of  some  party  who  has  suffered  actual  damage,  and  not  because 
of  some  abstract  right.  It  is  further  unquestioned  that  the  jurisdiction 
that  shall  either  be  direct  or  in  its  result  mandatory,  cither  by  requiring 
certain  things  directly  to  be  done  or  prohibiting  the  maintenance  of  cer- 
tain thinp^  which  have  been  before  done,  should  be  exercised  with  ex- 
treme caution,  and  confined  strictly  t^  ^--^c^c  ,-^orp  courts  of  laiHT  are 
unable  to  afford  adequate  redress,  or  where  the  injury  can  not  be  cocn- 
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pensated  in  damages,  and  that  in  determining  whether  to  grant  relief  by 
way  of  an  injtmction  which  is  either  direct  or  in  effect  mandatory,  the 
court  will  take  into  consideration  the  relative  convenience  and  inconven- 
ience which  would  result  to  the  parties  interested  from  the  granting  or 
withholding  of  the  relief.  These  principles  are  so  elementary  and  so 
well  established  by  decisions  that  migjit  be  cited  without  ntmiber,  that 
I  do  not  think  it  is  necessary  to  sustain  them  further  than  by  referring 
generally  to  the  text  books  upon  the  subject. 

In  this  case  the  relief  asked  for  is,  substantially,  if  not  directly,  man- 
dator>-.  It  is  aimed  against  this  fence,  which  it  appears  on  the  face  of 
the  petition,  and  is  shown  by  the  evidence,  to  have  been  erected  and  .main- 
tained, not  only  before  the  suit,  but  from  a  time  several  years  prior  to 
the  plaintiff  acquiring  any  title  to  her  interest  in  the  property  abutting  on 
this  alley.  The  allegation  as  to  this  building  is,  that  it  is  in  the  course  of 
erection,  and  the  fact  as  it  appears  was  that,  with  some  slight  things  re- 
maining to  be  done,  it  was  completed  before  the  petition  was  filed.  The 
remedy  by  injunction  is  frequently  denominated  "The  strong  arm  of  the 
law."  Any  plaintiff,  in  order  to  move  the  "arm"  for  his  protection,  must 
not  only  make  a  case  of  right  at  law,  but  one  in  equity  which  commends 
itself  to  the  conscience  of  the  chancellor,  and  one  where  plaintiff  has  no 
other  adequate  remedy. 

(2).  The  position  here  is  broadly  taken  by  plaintiff's  counsel,  and 
earnestly  urged,  that  the  obstruction  of  an  alley  or  other  public  street  or 
way,  regularly  laid  out  and  dedicated  to  the  public,  is  a  nuisance,  which 
would  have  been  indictable  at  common  law,  and  for  which  any  person 
under  the  statutes  of  this  state  would  be  criminally  liable,  and  that,  there- 
fore, neither  ^he  statute  of  limitations  nor  any  principle  of  estoppc*!  would 
operate  as  a  defense,  as  against  either  the  public  right  or  as  against  the 
right  of  any  property  holder  interested  in  the  street,  seeking  to  enforce 
and  remove  any  such  obstruction;  and  numerous  decisions  in  Ohio  and 
elsewhere  have  been  cited  in  support  of  this  position.  I  am  not  able  to 
concur  in  the  position  thus  taken  in  the  broad  and  full  extent  claimed. 
There  have  been  many  important  cases,  involving  questions  in  many 
courts,  as  to  the  right  of  the  public,  or  of  parties  interested,  to  require 
the  removal  of  obstructions  in  public  ways  and  streets.  Applied  to  muni- 
cipal corporations,  the  question  as  to  the  effect  of  the  statute  of  limita- 
tions as  a  defense  to  actions  requiring  such  removals  is  discussed  at  large 
In  Dillon  on  Municipal  Corporations,  sees.  667  and  668,  etc.,  and  notes, 
^nd  among  other  case  cited  will  there  be  found  the  earlier  Ohio  cases. 
There  are  also  a  number  of  later  Ohio  cases  not  cited,  and  among  them 
Heddleston  v  Hendricks,  52  Ohio  St.,  460,  cited  by  counsel  for  ]>laintiff 
in  this  case.  Bearing  in  mind  the  principle  which  I  have  already  re- 
ferred to.  that  it  is  only  the  private  right  of  the  property  holder  and  not 
the  general  right  of  the  public  at  large,  here  in  question,  I  am  relioveJ 
from  an  examination  of  the  cases   in  the  Ohio   Supreme  Court   by  the 
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opinion  of  our  own  circuit  court,  as  delivered  by  Judge  King  in  Mott  v. 
Toledo,  7  Circ.  Dec,  216.  That  decision,  in  so  far  as  it  is  applicable  to 
this  case,  is,  so  long  as  it  stands  unreversed  by  the  Supreme  Court,  bind- 
ing ujion  this  court.*  That  it  is  applicable  to  the  case  now  under  consid- 
eration, can  not  be  questioned,  and  it  even  goes  farther,  as  it  seems  to  me, 
to  meet  the  arguments  of  counsel,  so  far  as  the  statute  of  limitations  is 
concerned,  than  is  requited  here,  for  the  reason  that  there  a  private  right 
of  Miss  Mott  and  of  Mr.  Rowland,  as  property  owners,  to  rely  upon  .the 
statute  of  limtations,  was  sustained  as  against  the  public  right  of  the  city; 
while  here,  we  have  under  review  the  private  right  of  the  plaintiflf  as  a 
property  owner  as  against  the  private  right  only  of  the  defendant  as  a 
property  owner.  The  cases  of  Mott  and  Rowland  were  commenced 
against  the  city  to  quiet  the  title  of  certain  property  which  had  previously 
been  dedicated  to  street  purposes,  but  which  they  claimed  by  reason  of 
adverse  possession  by  them,  and  their  grantors,  held  for  more  than  the 
term  of  twenty-one  years.  The  o|)inion  is  quite  lengthy  and  reviews  the 
entire  line  of  decisions  of  our  Supreme  Court  from  tlie  8th  Ohio,  decided 
in  1838  down  to  the  52  Ohio  St.  decided  in  1895,  the  last  decision  of  that 
court  upon  this  question;  and  the  circuit  cour  thold  that  by  reason  of 
such  adverse  possession,  plaintiffs  in  those  cases  had  acquired  title  to 
the  property  there  in  question. 

(3).  Under  the  facts  of  this  case  I  find  that  neither  the  defendant 
here,  nor  those  under  whom  it  claims,  had  any  such  adverse  possession  of 
this  alley  as  excluded  the  public  from  its  use  until  the  building  of  this 
fence  in  the  year  1887,  and  consequently  the  statute  of  limitations  had 
not  run  before  the  commencement  of  this  action ;  but  I  do  find  that  the 
building  of  this  fence  and  its  maintenance  since  that  time,'  was  such  an 
assertion  and  maintenance  of  possession  by  the  defendants,  adverse  to  the 
rights  of  all  persons,  as  wholly  to  exclude  the  public  use  of  said  alley  or 
its  use  by  any  owner  of  property  abutting  on  said  alley  from  that  time  to 
the  present,  and  that  such  use  would  have  been  sufficient,  if  continued  for 
the  space  of  twenty-one  years  from  the  building  of  the  fence,  as  to  have 
pven  the  defendant  company  title  by  adverse  possession  as  against  any 
public  or  private  right.  The  full  period  of  the  statute  not  having  run, 
however,  we  must  look  further,  in  order  to  determine  the  right  of  the 
plaintiff  in  this  case,  upon  these  pleadings  and  under  these  facts,  to  the 
relief  by  injunction  here  demanded.  And,  in  the  conclusion  to  which  I 
fiave  c(^me,  I  think  I  need  go  no  further  than  to  apply  to  the  facts  here 
found  the  elementary  principles  already  stated,  governing  the  right  of  a 
party  to  maintain  injunction  for  the  protection  of  a  private  right. 

At  the  time  of  the  plaintiff's  purchase  from  Saler,  this  fence  \vas 
th^e  and  gave  full  notice  to  plaintiff  of  this  obstruction  of  the  alley  and 
of  the  fact  that  this  defendant  company  was  then  maintaining  this  exclu- 

*  Since  this  common  pleas  decision  was  rendered  the  circuit  court  in  decisioii 
in  Mott  V.  Toledo  was  affirmed  by  the  Supreme  Court,  60  O.  S.,  601,  unreported. 
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fflve  possession  of  that  part  of  the  alley  in  connection  with  its  factory  and 
yard  connected  with  such  factory,  and  the  plaintiff  could  not  fail  to  know 
that  such  occupation  of  the  alley  wholly  cut  off  this  alley  at  the  line  where 
this  fence  crossed  the  same,  and  wholly  prevented  its  use  from  that  point 
to  Lake  Shore  avenue,either  by  tlie  public  or  by  any  property  owner  tipon 
the  alley.    She  was  thus,  before  her  purchase,  put  upon  inquiry  as  to  the 
reason  why  and  the  circumstances  and  conditions  under  which  this  fence 
had  been  before  that  time   constructed   and   this   possession  maintained, 
and  it  must  be  presumed  that,  upon  enquiry,  ^he  would  have  ascertained 
the  facts  now  shown  by  the  evidence.  It  had  been  constructed,  as  the  evi- 
dence now  shows,  under  an  agreement  between  plaintiff's  grantor  and 
the  defendants  by  which  another  outlet  had  been  made  from  this  alley  to 
the  street  in  place  of  the  continuance  of  the  original  alley  from  the  fence 
to  the  street  beyond  the  factory  of  defendant,  and  these  facts  would  cer- 
tainly have  estopped  her  grantor  had  he  begun  an  action  like  this.     For 
five  years  after  her  purchase — otie  year  of  which  she  occupied  it  as  her 
residence — this   fence  remained  and   this  adverse  possession  continued 
without  any  action  being  taken  on  her  part  as  against  the  defendant's 
right  to  so  maintain  the  same,  and  until  the  defendant  company  had  com- 
menced the  erection  of  this  building,  and   until  it  was  nearly  completed. 
The  building  itself  cut  off  no  access  that  had  been  at  any  time  available  to 
her  grantor  from  the  building  of  the  fence,  or  to  the  plaintiff  from  the 
time  of  her  purchase  down  to  the  time  of  the  erection  of  this  building, 
and  to  stop  the  erection  of  this  addition  to  the  building,  or  to  cause  it  to 
be  destroyed,  could  not  avail  her  an)rthing  so  long  as  this  fence  remained. 
Its  erection  made  no  change  in  the  possession  held  by  the  defendants  ex- 
cept in  so  far  as  it  made  more  permanent  the  occupation  by  defendants 
and  would  enhance  the  damage  which  would  accrue  to  defendants  in  case 
they  should  be  required  to  remove  all  obstructions  upon  the  alley.    The 
construction  of  the  building,  however,  was  not  sought  to  be  done  in  any 
way  or  manner  that  would  have  precluded  plaintiff  from  taking  action  to 
prevent  the  building  being  erected  immediately  upon  the  erection  being 
commenced.     It  is  not  like  a  case  where  a  party,  apprehending  that  an 
eflFort  would  be  made  to  enjoin  the  doing  of  a  certain  work,  commenced  it 
upon  Sunday,  or  at  some  other  time  when  process  to  prevent  it  could  not 
be  obtained,  and  where  the  process  is  promptly  obtained  at  the  earliest 
moment  possible.     In  such  a  case,  the  defendant  may  be  required  by 
order  of  the  court  not  only  to  discontinue  the  work,  but  to  remove  that 
which  he  has  already  accomplished ;  but  the  utmost  diligence  and  prompt- 
ness is  required  on  the  part  of  the  party  seeking  such  relief.     No  such 
case  is  here  made. 

But  without  further  discussion,  and  not  intending  to  determfne 
whether  the  plaintiff  in  this  case  can  maintain  an  action  at  law  for  dam- 
ages sustained  to  her  property ;  whether  Welker,   or  any  other  property 
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owner,  has  any  right  of  action  against  the  defendant  company,  either  in 
damages  or  otherwise,  or  whether  any  representative  of  the  public  inter- 
ests could  maintain  an  action  whatever  in  the  matter,  I  am  of  tlie  opinion 
and  so  decide  that  the  plaintiff  here  has  not,  by  reason  of  any  right  which 
she  has  shown,  made  a  case  entitling  her  to  any  injuncuon,  either  preven- 
tive or  mandatory,  and  therefore  this  petition  will  be  dismissed. 

F.  M.  Sola,  for  plaintiff. 

E.  IV.  Tolerton,  for  defendant. 


COMMERCIAL  LAW— CORPORATE  NAMES. 

[Superior  Court  of  Cincinnati  Special  Term,  ISQO./ 

George  A.  Thayer  Carpet  Cleaning  and  Rug  Manufacturing  Co. 
V.  George  A.  Thayer  Co. 

Person  Enjoined  From  Using  his  Own  Name. 

Where  a  corporation  adopts  the  name  of  a  stockholder,  with  the  latter'a  con- 
sent, as  part  of  the  corporate  name,  another  corporation,  of  which  such 
stockholder  subsequently  becomes  a  member,  engaged  in  the  same  line  of 
business,  may  be  enjoined  from  the  use  of  such  name,  if  the  names  of  the 
two  corporations,  while  not  identical,  are  lilkely  to  be  mistaken  for  one 
another. 

Smith,  J.   , 

From  the  undisputed  evidence  in  the  case  there  appear  the  follow- 
ing facts: 

The  plaintiff  company  was  incorporated  under  the  laws  of  the  state 
of  Ohio  on  or  about  September  20,  1893,  the  principal  stockholders  of 
the  company  being  Joseph  F.  Kieswetter,  who  had  obtained  two  letters 
patent  of  the  United  States,  one  relating  to  carpet-raveling  machines, 
and  the  other  to  looms,  both  relating  to  the  manufacture  of  rugs  from 
old  carpets  or  cuttings  from  new  carpets,  and  George  A.  Thayer,  who 
had  been  for  some  time  engaged  at  the  John  Shillito  Company  in  the 
carpet  department.  The  corporation  was  organized  for  the  purpose  of 
cleaning  and  laying  carpets  and  the  manufacture  of  rugs  from  old  car- 
pets, and  all  things  incident  thereto. 

The  corporation  was  run  under  the  management  of  George  A* 
Thayer  up  to  August,  1894,  when  all  of  the  stockholders  sold  their  stock 
to  Mr.  Kieswetter  who  subsequently  induced  Frederick  H.  Wilms  and 
H.  E.  Miller  (the  latter  having  previously  been  in  the  employ  of  the 
plaintiflE)  to  purchase  all  the  stock,  agreeing  at  the  same  time  to  transfer 
his  patents  to  the  company,  giving  the  company  the  exclusive  right  to  use 
the  invention  in  the  county  of  Hamilton  and  the  cities  of  Newport,  Day- 
ton and  Bellevue  in  the  state  of  Kentucky. 

Wilms  and  Miller  purchased  all  the  stock  at  the  price  agreed  upon, 
and  Kieswetter  transferred  to  the  company,  on  August  29,  1894,  all 
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the  right,  title  and  interest  in  his  inventions  for  the  manufacture  of  rugs, 
and  agreed  not  to  enter  into  business  of  the  same  kind  that  the  company 
had  been  organized  to  carry  on,  either  in  Hamilton  county  of  the  cities 
of  Newport,  Dayton  and  Bellevue  in  the  state  of  Kentucky. 

The  company,  under  the  management  of  Mr.  Wilms  and  Mr.  Mil- 
ler expended  considerable  money  in  reconstructing  the  machinery,  im- 
proving the  buildings  and  advertising  the  business,  and,  prior  to  the 
spring  of  1897,  had  gained  such  a  reputation  by  their  care  and  attention 
to  business  that  they  had  built  up  a  profitable  business. 

About  the  spring,  or  summer,  of  1897,  Kieswetter,  with  George  A. 
Thayer  and  William  H.  McCaffery,  who  formerly  had  been  employed  by 
the  George  A.  Thayer  Carpet  Cleaning  &  Rug  Manufacturing  Company, 
organized  a  corporation  to  go  into  the  same  general  line  of  business  in 
competition  with  the  plaintiff  company,  giving  the  new  corporation  the 
name  of  the  George  A.  Thayer  Company.  Mr.  Thayer  paid  no  cash  for 
his  stock  except  by  the  giving  of  his  promissory  note. 

The  evidence  further  shows  that  considerable  confusion  has  arisen 
from  the  similarity  in  the  name  of  the  two  corporations,  orders  intended 
for  one  company  being  sent  to  the  other. 

It  is  also  contended  by  plaintiff  that  the  defendant  in  a  number  of  in- 
stances, although  aware  that  orders  sent  to  it  were  intended  for  the  plain- 
tiff, nevertheless  has  accepted  the  same  and  received  the  money  therefor, 
and  evidence  tending  to  support  this  contention  has  been  introduced  at 
the  trial;  but,  in  view  of  the  law  governing  the  case,  I  do  not  find  it 
necessary  to  express  any  opinion  upon  this  question  of  fact. 

The  prayer  of  the  petition  is  that  defendant  be  restrained  from  using 
the  name  "George  A.  Thayer"  or  the  name  of  the  "George  A.  Thayer 
Co."  in  the  carpet  cleaning  or  rug  manufacturing  business  in  Hamilton 
county  or  the  cities  of  Newport,  Da3rton  or  Bellevue,  Kentucky,  and  for 
five  thousand  dollars  damages. 

It  seems  a  startling  proposition,  at  first  blush,  to  declare  that  one  may 
be  enjoined  from  using  his  own  name,  yet  the  law  has  become  well  settled 
that  one  will  be  enjoined  from  using  his  own  name  if  the  intention  and 
effect  of  such  use  is  to  appropriate  the  business  of  some  other  person. 

The  right  to  thus  enjoin  is  entirely  independent  of  the  law  of  trade 
marks,  and  has  its  basis  in  the  aversion  which  courts  of  equity  have  always 
manifested  towards  fraud,  however  various  and  attractive  or  apparently 
invulnerable  the  forms  with  which  it  may  surround  itself. 

A  luminous  and  exhaustive  article  in  this  month's  number  of  the 
Harvard  Law  Review  (Dec,  1898)  by  Hon.  W.  L.  Putnam,  judge  of  the 
United  States  circuit  court,  entitled  "The  Deceptive  Use  of  One's  Own 
Name"  is  the  latest  contribution  on  this  subject,  and  by  reference  to  it  I 
incorporate  it  in  this  opinion  as  a  discussion  of  the  principles  and  a  col- 
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lection  of  the  cases  governing  this  case.  In  this  article  Judge  Putnam 
says : 

"The  cardinal  principle  that  any  thing  which  may  deceive  is  prima 
facie  wrongful  and  should  be  prevented  if  possible,  is  the  only  safe  guide, 
and  it  is  most  encouraging  to  see  that  as  the  commercial  value  and  im- 
portance of  long  established  business  reputations  and  the  opportunities 
for  making  unjust  gains  by  fraudulent  imitations  are  more  clearly  recog- 
nized, the  courts  are  more  and  more  willing  to  grant  the  needed  protec- 
tion, and  show  an  uncompromising  determination  to  do  their  part  towards 
maintaining  commercial  honesty  and  fair  dealing,"  and  that,  "it  is  notice- 
able as  a  rule  the  more  cases  of  this  kind  a  court  has  before  it,  the  less 
hesitation  there  is  in  prohibiting  any  unnnecessary  similarity.  Exper- 
ience satisfies  the  judges  that  such  resemblances  are  not  accidental,  and 
they  are  not  inclined  to  give  the  wrongdoer  the  benefit  of  any  doubt 
there  may  be  as  to  the  success  of  his  design." 

Without  further  reference  to  the  general  principles  governing  this 
question  and  without  undertaking  to  trace  the  development  of  the  law 
upon  this  subject,  for  the  limitations  upon  my  time  preclude  such  a 
discussion,  I  refer  directly  to  a  few  cases  directly  parallel  in  their  essential 
features  to  the  one  at  bar.  In  Hendricks  v.  Montague,  17  Ch.  D.,  638, 
an  action  was  brought  by  the  plaintiff  on  behalf  of  the  Universal  Life  As- 
surance Society  to  enjoin  the  incorporation  of  a  company  which  had  or- 
ganized for  the  purpose  of  carrying  on  a  similar  business  under  the  name 
of  the  Universe  Life  Assurance  Association.  In  the  course  of  its  opin- 
ion, in  which  it  was  declared  that  the  plaintiff  was  entitled  to  such  relief, 
the  court  of  appeals  said : 

"The  plaintiff's  name  is  the  'Universal  Life  Assurance  Society.'  Now, 
is  there  such  a  similiarity  between  those  names  as  that  the  one  is,  in  the 
ordinary  course  of  human  affairs,  likely  to  be  confounded  with  the  other? 
Are  persons  likely,  who  have  heard  of  the  Universal,  to  be  misled  into 
going  to  the  Universe?  I  should  think,  speaking  for  myself,  very  likely 
indeed.  Many  people  do  not  care  to  bear  in  mind  exactly  the  very  letters 
of  everything  they  have  heard  of,  and  we  have  had  a  great  body  of  evi- 
dence before  us,  of  persons  whose  business  it  is  to  be  acquainted  with 
these  life  assurance  companies,  all  of  whom  concur  in  deposing  in  the 
strongest  possible  terms  that  nothing  is  more  calculated  to  injure  an  old 
society  of  this  kind  than  having  a  new  society  established  which  has  got  a 
name  so  similar  to  that  of  the  other  as  that  it  is  likely  to  be  mistaken  for 
it.  They  say  that  likelihood  exists  in  this  case;  that  it  is  likely,  morally 
certain,  in  fact,  that  there  will  follow  the  results  which  they  describe. 
Well,  that  being  so,  it  seems  to  me  we  have  ever3rthing  that  is  required  ac- 
cording to  the  principles  of  the  court — all  the  court  requires  it  to  be  sat- 
isfied that  the  names  are  so  similar  as  to  be  calculated  to  produce  confu- 
sion between  the  two  companies — ^so  calculated  to  do  it  that  when  it  is 
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drawn  to  tU%  attention  of  those  adopting  the  name  complained  of  that 
that  would  be  the  result,  it  is  not  honest  for  them  to  persevere  in  their 
intention,  though  originally  the  intention  might  not  have  been  otherwise 
than  honest. 

"I  think,  therefore,  these  defendants  ought  not  to  be  permitted  to 
persevere  in  their  intention,  now  that  they  know  exactly  what  it  is  the 
plaintiffs  complain,  and  reasonably  complain,  of ;  that  they  ought  not  to  be 
permitted  to  persevere  in  their  intention  of  using  that  name  merely  be- 
cause they  say  and  that  is  all  they  do  say,  in  their  affidavits,  and  that  when 
they  formed  the  intention  of  using  the  name  Universe  in  the  first  instance 
they  had  not  any  idea  of  stealing  the  plaintiff's  name." 

And  again,  **The  question  is  simply  whether  the  name  they  have 
adopted  for  a  business  of  the  sama  kind  and  in  the  same  city  is  so  like  the 
name  of  the  plaintiffs,  which  they  have  used  as  their  trade  name  for  so 
long  a  period,  as  in  fact  to  enable  the  defendants  to  appropriate  or  to  re- 
sult in  the  defendants  in  fact  appropriating,  a  material  part  of  the  business 
of  the  plaintiffs'  company,  by  misleading  people  to  suppose  that  they  were 
dealing  with  plaintiffs  when,  in  fact ,  they  were  dealing  with  the  defend- 
ants. The  question  is  whether  we  can  come  to  the  conclusion  that  that 
will  be,  in  fact,  the  effect  of  their  using  the  name  which  they  propose  to 
use,  and  that  must  depend,  in  the  first  place,  not  upon  whether  the  names 
are  identical,  but  upon  whether  they  are  so  alike  that  we  are  of  opinion  that 
in  truth  and  in  fact  would  have  that  effect.  I  do  not  think  that,  judi- 
cially, we  could  decide  that  as  a  matter  of  law.  It  is  a  question  of  fact 
whether  the  name  is  so  similar  to  the  other  that  it  would  lead  to  that  result 
in  business." 

And  again,  "I  will  say  one  word  further  as  to  the  intent  of  the  defend- 
ants. In  my  opinion  it  is  not  necessary  that,  in  taking  the  name  they 
have,  there  should  have  been  any  fraudulent  intent ;  but  whether  there  was 
a  fraudulent  intent  or  not,  everybody  is  responsible  for  the  reasonable  con- 
sequences, upon  facts  known  to  him,  of  what  he  is  doing.  It  is  hardly 
possible  to  suppose  Mr.  Alexander,  if  not  the  persons  associated  with  him, 
did  not  know  all  the  facts  connected  with  the  adoption  of  this  name  Uni- 
versal Life  Assurance  Association ;  and  even  if  they  did  not,  immediately 
after  the  first  advertisement  of  the  company  appeared  in  the  Times,  an  ap- 
plication was  sent  to  the  defendants  pointing  out  the  consequence  of  what 
they  were  doing,  and,  therefore,  even  if  they  had  been  unaware  of  it  be- 
fore, their  attention  was  then  called  to  the  fact  that  those  would  be  the 
consequences,  atid  it  was  wrong  on  the  part  of  the  defendants  to  persist 
afterwards  in  the  use  of  the  name  which  they  have  taken.  There  is  only 
one  other  point,  viz :  Whether  the  plaintiffs  are  entitled  to  the  whole  of 
the  injunction  they  ask.  It  is  said  there  is  a  statutory  right  to  register. 
Yes,  there  is  a  statutory  right,  provided  the  person  who  is  doing  it  is  not, 
in  doing  it,  violating  some  other  right,  or  offending  against  the  law.     If  he 
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is,  this  court  has  the  most  perfect  right  to  stop  him  from  doid|;  so,  just  as 
it  had  a  right  of  stopping  him  from  going  to  a  court  of  law ;  though  it  has 
no  right  to  prevent  a  court  of  law  from  entertaining  his  suit." 

In  Holmes,  Booth  &  Haydens  v.  Holmes,  Booth  &  Atwood  Mfg.  Co., 
37  Conn.,  278,  the  plaintiff  corporation  had  built  up  a  profitable  business ; 
subsequently  Holmes  &  Booth,  with  others,  organized  the  defendant  cor- 
poration and  undertook  to  engage  in  business  of  a  similar  nature,  but 
were  enjoined  from  doing  so  under  the  corporate  name  assumed,  because 
the  similarity  of  the  names  of  the  two  companies  produced  a  confusion 
which  the  defendants  had  no  right  to  create.  The  following  citations  are 
directly  in  point : 

"The  law  having  authorized  the  selection  of  a  name,  and  having  de- 
clared th^  name  so  selected  to  be  the  name  of  the  corporation,  we  see  no 
reason  why  the  law  should  not  protect  the  corporation  in  the  use  of  that 
name,  upon  the  same  principle,  and  to  the  same  extent,  that  individuals 
are  protected  in  the  use  of  trade-marks.  Hence,  it  necessarily  follows  that 
corporations  in  the  exercise  of  discretionary  powers  conferred  by  the  stat- 
ute, must  so  exercise  them  as  not  to  infringe  upon  the  established  legal 
rights  of  others.  But  it  is  contended,  conceding  that  if  John  Doe  and 
Richard  Roe  had  formed  the  defendant  corporation  they  would  have  had  no 
fight  to  use  the  petitioner's  name,  that  the  petitioners,  by  incorporating  into 
their  name  the  names  qf  some  of  the  principal  corporators  have  foffeited 
their  right  to  this  protection,  for  the  reason  that  they  could  not  thereby 
so  absorb  the  names  of  Israel  Holmes  and  John  C.  Booth  as  to  prevent 
them  from  imparting  the  right  to  use  their  names  to  any  other  corporation 
or  business  firm  with  which  they  might  become  connected.  We  state  the 
claim  in  this  form  because,  as  it  seems  to  us,  in  this  form  only  has  it  any 
application  to  the  present  case.  We  do  not  wish  to  be  understood  as  de- 
ciding that  the  respondents  may  not,  in  any  legitimate  way,  indicate  to  the 
trade  that  their  business  has  the  benefit  of  the  experience,  skill  and  repu- 
tation of  these  gentlemen.  But  the  simple  question  is,  have  they  a  right 
to  do  it  by  a  substantial  use  of  the  petitioner's  name?  In  answering  this 
question  we  shall  answer  that  Mr.  Holmes  and  Mr.  Booth,  in  the  first  in- 
stance, had  a  perfect  right  to  prohibit  the  use  of  their  names  by  the  peti- 
tioners. If  so,  presumptively  at  least,  they  assented  to  such  use.  They 
subscribed  to  the  capital  stock  with  the  knowledge,  if  not  upon  the  con- 
dition, that  the  corporation  would  thus  hold  out  to  the  world  that  their 
skill  and  experience  were  involved  in  the  enterprise.  The  same  consider- 
ation may  have  influenced  others  to  subscribe  to  the  stock  originally  or  to 
purchase  stock  subsequently.  The  value  of  the  stock  may  have  depended 
upon  it.  There  is  involved  in  the  case,  therefore,  the  element  of  a  con- 
tract, or  an  estoppel.  If  these  parties  allowed  the  use  of  their  names, 
thereby  receiving,  as  they  might  have  done,  and  probably  did,  a  consid- 
eration in  the  enhanced  value  of  their  stock  why  does  not  the  law  imply 
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an  agreement  that  the  name  shall  continue  so  lc»ig  as  the  corporatiofi 
shall  exist.  Or,  if  they,  in  connection  with  others,  held  out  to  the  world, 
by  the  use  of  their  names,  that  the  corporation  was  entitled  to  the  benefit 
of  their  skill  and  experience,  what  moral,  equitable  or  legal  right  have 
they  now  to  withdraw,  or  otherwise  impair,  the  right  to  the  use  of  their 
names?" 

And  again:  "Most  of  the  respondent's  corporators  were  officers, 
stockholders  and  employees  of  the  plaintiff  corporation.  One  after  an- 
other resigns  his  office  or  position,  and  sold  his  stock  and  secretly 
organized  and  put  in  operation  a  rival  company,  which  bought  the  entire 
property  of  a  similar  corporation  in  a  neighboring  town,  and  located 
themselves  permanently  in  the  same  town  with  the  petitioners,  established 
their  depots  for  the  sale  of  their  goods  in  New  York  and  Boston  as  near 
as  practicable  to  the  depots  of  the  petitioners,  and  assumed  a  name  so 
nearly  like  that  of  the  petitioners  as  to  induce  the  belief  that  the  two  com- 
panies were  the  same.  From  these  facts  the  intention  to  benefit  them- 
selves at  the  expense  of  injuring  the  petitioners,  so  far  as  such  intention 
is  essential,  may  be  legitimately  inferred." 

In  Charles  S.  Higgins  Company  v.  Higgins  Soap  Company,  144  N. 
Y.,  462,  the  plaintiff  was  a  corporation  called  ,the  "Charles  S.  Higgins 
Company,"  and  sought  to  enjoin  the  use  of  the  corporate  name  "Higgins 
Soap  Company"  by  a  corporation  organized  by  Charles  S.  Higgins,  who 
had  been  largely  interested  at  one  time  in  the  plaintiff  corporation,  and 
from  whom  it  had  taken  its  name. 

The  decision,  by  Andrews,  Ch.  J.,  is  an  excellent  discussion  of  the 
principle  governing  such  cases  and  sustains  the  right  of  the  plaintiff  to 
an  injunction.  The  following  citation  is  particularly  pertinent  to  the 
question  at  bar : 

"In  respect  to  corporate  names  the  same  rule  applies  as  to  the  names 
(rf  firms  or  individuals,  and  an  injunction  lies  to  restrain  the  stimulation 
and  use  by  one  corporation  of  the  name  of  a  prior  corporation  which  tends 
to  create  confusion  and  to  enable  the  latter  corporation  to  obtain,  by 
reason  of  the  similarity  of  names,  the  business  of  the  prior  one.  The 
courts  interfere  in  these  cases,  not  on  the  ground  that  the  state  may  not 
aflfcc  such  corporate  names  as  it  may  elect  to  the  entities  it  creates,  but  to 
prevent  fraud,  actual  or  constructive.  The  names  of  corporations  organ- 
•  izcd  under  general  laws,  and  in  most  other  cases,  are  chosen  by  the  pro- 
moters, and  it  would  be  an  easy  way  to  escape  from  the  obligations  which 
are  enforced  as  between  individuals,  if  a  corporation  were  granted  im- 
munity by  reason  of  their  corporate  character.  The  principle  upon  which 
courts  proceed  in  restraining  the  stimulation  of  names  in  the  nature  of 
trade-marks  that  have  come  to  designate  the  business  of  a  particular  per- 
son or  company,  is  stated  in  Lee  v.  Haley,  L.  R.,  S  Ch.  App.,  155,  an 
action  to  restrain  the  use  by  the  defendants  of  the  name  of  the  Guine8 
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Coal  Co.,  in  his  business.  1  quite  agree/  said  Gifford,  L.  J.,  'that  they 
(plaintiffs)  have  no  property  in  the  name  (Guines  Coal  Co.),  but  the  prin- 
ciple upon  which  the  cases  on  the  subject  proceed  is,  not  that  there  is 
property  in  the  word,  but  that  it  is  a  fraud  on  a  person  who  has  estab- 
lished a  trade  and  carries  it  on  under  a  given  name,  that  some  other  per- 
son should  assume  the  same  name,  or  the  same  name  with  a  slight  altera- 
tion in  such  a  way  as  to  induce  persons  to  deal  with  him  in  the  belief 
that  they  are  dealing  with  the  person  who  has  given  a  reputation  to  the 
name.' 

In  the  case  at  bar,  we  have  not  only  such  a  similarity  of  names  as 
produces  confusion  in  the  minds  of  persons  who  wish  to  deal  with  the  one 
or  the  other  of  these  companies,  but  we  have  the  additional  circumstance, 
that  the  name  of  Geo.  A.  Thayer,  which  the  plaintiff  is  using  as  part  of 
its  corporate  name,  was  given  to  the  corporation  by  the  same  George  A. 
Thayer  who  has  undertaken  to  give  his  name  to  the  defendant  corpora- 
tion. 

Under  the  facts  of  this  case,  in  view  of  the  law  applicable  to  ques- 
tions such  as  presented  by  this  case,  I  feel  quite  clear  in  holding  that  the 
defendant  should  be  enjoined  from  using  the  name  George  A.  Thayer,  as 
a  part  of  its  corporate  najne,  in  such  a  way  as  to  mislead  persons  who  in- 
tend to  deal  with  plaintiff  into  dealing  with  the  defendant. 

Geo.  /.  Murray  and  Charles  Phares,  for  plaintiff. 

Arnold  Speiser,  for  defendant. 


DRAINAGE— OIL  WELLS. 

[Monroe  Common  Pleas,  1899.] 

William  Whekler  v.  Fisher  Oil  Co. 

Right  op  Drainage  From  Oil  Wells. 

Operators  of  an  oil  well  have  a  right  to  conduct  the  salt  water  necessarily 
pumped  from  .the  wells  in  the  successful  operation  thereof  into  the  natural 
drains.  But  where,  by  so  doing,  the  quality  of  the  water  of  a  stream  or  an 
adjacent  well  is  so  affected  as  to  be  unfit  for  use,  and  the  injury  could 
plainly  have  been  anticipated  and  prevented  at  reasonable  cost,  such  oper- 
ators are  required  to  use  such  means  to  prevent  the  injury. 

This  suit  was  brought  by  the  plaintiff  to  recover  damages  for  the  al-  • 
lege^'  fouh'ng  by  the  defendant  of  a  certain  stream  of  fresh  water  that 
flowed  through  plaintiff's  premise,  by  it  permitting  salt  water  from  cer- 
tain oil  wells  drilled  and  operated  by  it  on  land  above  plaintiff's  premises, 
to  flow  into  said  stream  and  do\vn  the  same,  and  from  thence  to  percolate 
through  the  gravel  into  plaintiff's  water  well,  thereby  rendering  the 
water  in  both  said  stream  and  well  totally  unfit  for  use  for  domestic  pur- 
poses. 
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CHARGE  TO  JURY. 
COULTRAP,  J. 

The  ground  upon  which  plaintiff  seeks  to  recover  damages  in  this 
case  is  negligence.  Negligence  is  the  want  of  ordinary  care.  Ordinary 
care  in  any  case,  is  such  care  as  ordinarily  careful  and  prudent  persons 
are  accustomed  to  exercise  under  like  or  similar  circumstances. 

(Here  the  court  called  attention  to  the  allegations  of  the  pleadings, 
and  explained  to  the  jury  the  rules  of  law  as  to  the  burden  of  proof,  and 
then  proceeded  as  follows:) 

One  of  the  allegations  of  the  petition  denied  by  the  answer  is  that 
the  salt  water  from  oil  wells  of  the  defendant,  known  as  the  Deborah 
Evans  and  L.  C.  Bradfield  wells,  was  permitted  to  flow  into  said  stream, 
from  whence  it  percolated  through  the  gravel  into  plaintiff's  water  well 
and  fouled  the  water  therein,  and  rendered  the  same  unfit  for  use  for 
domestic  purposes.  The  burden  of  proving  that  the  salt  water  from  said 
wells  did  spoil  the  water  in  plaintiff's  well  and  render  it  unfit  for  use 
rests  upon  the  plaintiff.  The  defendant  admits  that  some  salt  water  from 
said  wells  flowed  into  said  stream,  but  it  denies  that  it  was  negligent  or 
careless  in  permitting  it  so  to  do,  and  avers  that  in  so  doing  it  did  as  all 
other  producers  of  oil  did  along  said  run.  But  you  are  instructed  that 
what  other  operators  and  drillers  of  oil  wells  along  said  run  may  have 
done,  could  in  no  way  justify  defendant  in  permitting  the  salt  water  from 
its  wells  to  flow  into  said  run,  if  it  did  not  have  a  legal  right  to  do  so. 
The  fact  that  others  may  have  been  in  the  habit  of  disregarding  plaintiff's 
rights  could  not  justify  defendant  in  doing  so.  The  first  question,  then, 
for  you  to  determine  from  the  evidence  is,  did  the  salt  water  that  flowed 
into  said  run  from  defendant's  wells  percolate  through  the  soil  and  gravel 
into  plaintiff's  water  well  and  render  the  water  therein  unfit  for  use  for 
domestic  purposes  ?  If  it  did,  and  plaintiff  was  injured  thereby,  defendant 
is  liable  for  damages  for  the  injury  so  sustained,  unless  you  find  that  the 
injury  was  one  which  could  not  have  been  prevented  with  reasonable 
care  and  expense  on  the  part  of  the  defendant,  and  unless  plaintiff  him- 
self contributed  to  such  injury  as  hereinafter  explained. 

If  the  water  in  plaintiff's  water  well  was  spoiled  by  salt  water  from 
oil  wells  of  other  operators,  and  plaintiff  had  ceased  to  use  it  for  any  pur- 
pose, before  the  Evans  and  Bradfield  wells  had  been  drilled,  and  before 
salt  water  from  said  wells  could  have  reached  plaintiff's  well,  there  could 
be  no  recovery  of  damages  on  account  of  salt  water  from  defendant's 
wells  percolating  into  said  water  well,  unless  the  defendant  had  acted 
with  malice  in  permitting  the  salt  water  from  its  wells  to  flow  into  said 
run.  But  it  is  not  claimed  by  the  plaintiff  that  the  defendant  acted  malic- 
iously in  the  matter,  and,  therefore,  there  can  be  no  recovery  at  all  of 
damages  on  account  of  injury  to  said  well  if  you  find  from  the  weight  of 
the  evidence  that  the  water  therein  was  already  spoiled  for  domestic 
purposes  at  the  time  salt  water  was  first  pumped  from  defendant's  wells. 
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Drilling  and  operating  for  oil  and  gas  is  a  lawful  busifiess.  It  may 
be  carried  on  by  the  owner  of  land  himself,  or  by  another  under  a  lease 
from  the  owner,  and  in  either  case  the  rights  and  obligations  of  the  oper- 
ator are  the  same.  The  defendant,  in  this  case  who  drilled  the  Deborah 
Evans  and  the  L.  C.  Bradfield  wells,  under  a  lease  from  the  owners,  is 
therefore,  for  the  purposes  of  this  suit  to  be  treated  as  the  owner  of  the 
lands  on  which  said  wells  were  drilled,  and  as  having  the  same  rights 
and  being  under  the  same  obligations  with  respect  to  adjoining  lands 
as  the  owners  themselves  would  have  been. 

**So  use  your  own  that  you  will  not  injure  your  neighbor"  is  a 
maxim  of  the  law  applicable  to  cases  of  this  kind.  As  applied  to  this 
particular  case,  being  tried  to  you,  it  means  that  while  the  defendant 
had  the  right  to  drill  and  operate  its  leaseholds,  for  oil  and  gas,, 
if  such  operations  was  likely  to  injure  the  plaintiff,  and  such  injury  could 
reasonably  be  prevented,  it  was  bound  to  use  the  reasonable  precaution. 
In  other  words,  while  the  defendant  had  the  right  to  drill  and  operate 
oil  and  gas  wells  on  its  leaseholds,  it  was  bound  to  exercise  this  right  in 
a  reasonable  manner,  and  with  due  regard  to  the  rights  of  plaintiff  and 
others.  Prima  facte  the  defendant  had  the  right  to  conduct  the  salt 
water,  necessarily  pumped  from  the  wells  in  the  successful  operation 
thereof,  into  and  away  by  the  natural  dr^tins ;  in  this  case  into  and  away^ 
by  said  run ;  but,  if  by  so  doing  the  quality  of  the  water  in  said  run  was 
so  affected  as  to  render  it  unfit  for  domestic  purposes  by  plaintiff  and 
other  lower  riparian  owners,  and  such  injury  was  plainly  to  be  antici- 
pated by  the  defendant,  and  was  preventable  by  the  exercise  of  reasonable- 
care  at  a  reasonable  cost,  it  was  incumbent  upon  the  defendant  to  use 
such  care,  and  if  it  failed  to  do  so,  when  by  the  use  of  such  care  the 
fouling  of  the  water  in  the  run  could  have  been  avoided,  it  would  be  liable. 

If  the  damage  to  the  water  in  said  run  was  necessary  and  unavoid- 
able, there  can  be  no  recovery  in  this  case. 

If  the  damage  to  the  water  in  said  run  was  not  necessary  and  un- 
avoidable., was  it  sufficiently  obvious  to  have  been  foreseen  that  if  the  salt 
water  from  defendant's  wells  was  permitted  to  flow  into  said  run,  it 
would  percolate  through  the  gravel  into  plaintiff's  well  and  render  the 
water  therein  unfit  for  use  for  domestic  purposes,  and,  if  so,  could  such 
injury  have  been  prevented  by  reasonable  care  and  expenditure?  These  are 
questions  you  will  be  required  to  answer  in  case  you  find  that  the  water 
in  said  run  and  in  plaintiff's  water  well  was  not  fouled  and  rendered  un- 
fit for  use  for  domestic  purposes  before  defendant's  wells  were  drilled, 
but  was  rendered  foul  and  unfit  for  use  by  the  salt  water  from  defend- 
ant's wells. 

What,  then,  is  meant  by  reasonable  care  and  expenditure?  It  is 
not  a  question  whether  the  injury  could  have  been  avoided  by  any  degree 
of  care  and  at  any  expense,  but  whether  it  could  have  been  done  by  the- 
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exercise  of  reasonable  care  and  at  a  reasonable  expense.  The  negligence 
complained  of  is,  that  defendant  did  not  convey  the  salt  water  from  its 
wells  to  a  point  in  the  run  south  of  plaintiff's  premises  by  means  of  pipes, 
instead  of  running  the  water  into  said  run,  and  hence  it  is  only  necessary, 
iii  this  connection,  to  instruct  you  as  to  what  is  meant  by  a  reasonable 
expense,  for,  if  the  injury  to  plaintiff's  well  could  have  .been  reasonably 
anticipated,  and  could  have  been  prevented  at  a  reasonable  expense,  the 
exercise  of  such  care  required  such  reasonable  expenditure  to  prevent 
the  injury.  By  reasonable  expense  is  meant  such  an  expenditure  as  the 
production  of  said  wells  would  reasonably  have  justified.  If  the  expense 
of  piping  away  said  water  was  such  as  practically  to  counterbalance  the 
profit  and  benefit  from  said  wells,  then  it  would  have  been  clearly  un- 
reasonable, and  beyond  what  the  defendant  could  justly  be  called  upon 
to  asume,  and  in  that  case  the  defendant  was  not  required  to  assume  it. 
On  the  other  hand, 'however  large  the  expense  would  have  been,  if  it  was 
small  in  proportion  to  the  gain  to  defendant  from  said  wells,  it  was  rea- 
sonable in  regard  to  plaintiff's  rights,  and  the  defendant  should  have  paid 
it  to  prevent  the  damage,  or  he  should  now  make  compensation  for  the 
injury  done.  But,  in  determining  whether  or  not  the  salt  water  from  de- 
fendant's wells  could  have  been  conducted  away  at  a  reasonable  expense 
by  means  of  pipes,  you  are  instructed  that  the  defendant  did  not  have  the 
right  to  conduct  said  salt  water  away  from  its  wells  in  pipes  and  empty  it 
upon  lands  that  did  not  belong  to  it,  and  if  you  find  from  the  evidence 
that  it  did  not  own  the  lands  on  said  run  below  plaintiff's  land,  you 
should  take  into  consideration,  in  estimating  what  it  would  have  cost  to 
conduct  said  salt  water  away  in  pipes,  what  it  would  have  cost  to  con- 
struct and  maintain  water  pipes  to  the  Ohio  river,  or  to  some  point  where 
the  salt  water  could  have  been  emptied  without  infringing  on  the  rights 
of  any  of  the  lower  riparian  owners.  Could  pipes  to  such  point  have 
been  constructed  and  maintained  at  an  expense  small  compared  with  the 
gain  from  said  wells,  or  would  the  expense  have  practically  counter-bal- 
anced the  profits  of  defendant  from  said  wells  ? 

If  the  former,  defendant  should  have  constructed  and  maintained 
the  pipes,  if  the  quantity  of  salt  water  from  said  wells  was  sufficient  to 
injure  plaintiff  and  did  not  injure  him ;  if  the  latter,  defendant  was  not 
bound  to  construct  and  ipaintain  such  pipes,  but  had  the  right  to  allow 
said  salt  water  to  flow  into  said  run  at  the  natural  point  of  drainage  from 
its  wells,  and  from  thence  down  said  run  to  the  river,  and  for  so  doing  it 
would  not  be  liable  in  damages  to  the  riparian  land  owners  who  may  have 
been  injured  thereby;  and  this  is  true  although  the  waters  of  said  run, 
and  the  wells  along  the  same  may  thereby  have  been  rendered  entirely 
useless  for  domestic  purposes.  In  such  cases,  the  injury  done  to  the 
property  of  persons  living  on  the  stream  is  one  for  which  the  law  provides 
no  remedy,  and  which  must  be  borne  by  the  individuals  for  the  general 
good. 
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What  the  facts  are  you  must  determine  from  the  evidence.  If  the 
expense  of  conducting  the  salt  water  from  said  wells  by  means  of  pipes 
would  not  have  been  reasonable,  the  plaintiff  can  not  recover.  If  the 
water  in  plaintiff's  well  was  not  spoiled  before  defendant's  wells  were 
drilled,  and  if  it  was  spoiled  and  rendered  unfit  for  use  by  salt  water  from 
defendant's  wells  permitted  to  flow  into  said  run,  and  if  said  water  could 
have  been  conducted  away  in  pipes  at  a  reasonable  cost,  you  will  next  in- 
quire whether  or  not  the  plaintiff  himself  contributed  to  the  fouling  of 
the  water  in  said  run  and  in  his  well ;  and  this  brings  me  to  the  third  de- 
fense in  the  answer. 

The  substance  of  this  defense  is,  that  before  the  drilling  of  the 
Evans  and  Bradfield  wells  the  plaintiff  had  erected  and  maintained  ufttil 
after  the  bringing  of  this  suit  a  family  privy  on  said  run  above  plaintiflf's 
water  well,  and  that  about  June  9,  1895,  an  oil  well  was  completed  on  the 
lands  of  plaintiff  which  produced  about  the  same  quantity  of  salt  water 
as  said  Evans  and  Bradfield  wells,  and  that  the  same  flowed  into  said  run 
below  said  Evans  and  Bradfield  wells  and  above  plaintiff's  water  well, 
and  it  is  claimed  that  if  the  water  in  said  water  well  was  spoiled  and  ren- 
dered unfit  for  use  for  domestic  purposes  by  the  percolation  of  impure 
water  from  said  run,  it  was  in  part  due  to  the  contributory  negligence  of 
the  plaintiff  himself.  The  allegations  of  this  defense  are  denied  by  the 
reply,  and  the  burden  upon  the  issue  thus  joined  is  upon  the  defendant 
That  is,  the  defendant  is  required  to  establish  by  a  preponderance  of  the 
evidence  that  the  allegations  of  his  third  answer  are  true.  And  you  arc 
instructed  that  if  you  find  from  the  weight  of  the  evidence  that  salt  water 
from  plaintiff's  own  oil  well,or  the  filth  from  his  privy  contributed  in  any 
substantial  degree  to  the  pollution  of  the  water  in  said  run  and  in  said 
well,  then  the  plaintiff  cannot  recover.  To  defeat  the  right  of  recovery, 
it  is  not  necessary  that  the  plaintiff  should  have  contributed  to  the  pollution 
of 'the  water  in  the  same  degree  the  defendant  did,  but  all  that  is  re- 
quired is  that  the  plaintiflf  should  have  contributed  thereto  in  some  de- 
gree. The  reason  for  denying  a  recovery  in  such  cases  is  that  the  amount 
of  damages  caused  by  each  in  such  cases  cannot  be  apportioned,  and  the 
plaintiff  cannot  be  permitted  to  recover  damages  of  another  for  an  injury 
done  by  himself. 

If  the  plaintiflf  has  established  his  right  tp  recover  anything  in  this 
case  under  the  rules  I  have  given  you,  you  \vill  next  proceed  to  a  consid- 
eraiion  of  his  damages.  If  entitled  to  recover  anything,  he  is  entitled  to 
such  an  amount  as  will  fairly  compensate  him  for  the  injury  done.  This 
is  the  amount,  if  any,  that  his  property  is  rendered  less  valuable  by  the 
pollution  of  the  water  in  said  stream  for  the  time  that  it  was  rendered 
unfit  for  use  for  domestic  purposes,  as  well  as  by  the  pollution  of  the 
water  in  said  well  and  the  rendering  of  it  unfit  for  use,  if  you  find  that 
the  water  in  either  was  rendered  unfit  for  use  by  salt  water  from  de- 
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fendant's  wells.  If  you  find  for  the  plaintiff,  you  will  insert  the  amount 
in  your  verdict  after  the  dollar  mark.  If  the  plaintiff  has  failed  to  estab- 
lish his  right  to  recover  anything  in  this  action,  your  verdict  will  be  for 
the  defendant. 

(Verdict  for  defendant.) 


EQDITY  JURISDICTION— POLITICAL  RIGHTS. 

[Superior  Court  of  Cincinnati,  1899.] 

In  re  Robert  D.  Grear,  Jr.,  et  al.,  Contempt. 

1.  Eqihty  has  no  Jurisdiction  to  Enforce  Powticai,  Rights. 

The  jurisdiction  of  a  court  of  equity,  unless  expressly  enlarged  by  statute,  is 
limited  to  the  protection  of  property  rights.  It  has  no  jurisdiction  to 
restrain  any  of  the  officers  or  agents  of  the  executive  or  administrative 
departments  of  the  government  from  the  performance  of  a  duty  generally 
and  ordinarily  belonging  to  them,  for  the  protection  of  a  purely  politiccd 
right,  whether  the  act  restrained  be  purely  ministerial  or  involves  the  exer- 
cise of  discretion. 

2.  PowTicAL  Rights. 

The  right  of  one  seeking  to  be  elected  to  office,  and  the  right  incident  thereto 
to  have  none  but  legal  votes  counted,  is  a  purely  political  right,  distinct'from 
a  civil  or  property  right 

a  Party  Conventions  Adopting  Primary  Bisections. 

A  party  convention  does  not  lose  its  character  as  a  voluntary  association  or 
relinquish  its  right  to  be  sole  judge  of  the  elections,  qualifications  and 
returns  of  its  members  by  deciding  to  hold  primary  elections  for  the  election 
of  delegates  pursuant  to  statute;  it  is  thus  merely  recognized,  not  created 
by  statute,  and  unless  expressly  or  impliedly  prohibited  possseses  all  its  orig- 
inal powers. 

4.  Sbction  2948,  Rev.  Stat.,  Cannot  be  Enforced  in  Equity. 

Section  2948,  Rev.  Stat.,  relating  to  the  manner  in  which  ballots  shall  be  printed, 
cannot  be  enforced  by  the  equitable  remedy  of  injunction,  inasmuch  as 
courts  of  equity  have  no  power  to  enforce  political  rights  of  this  character; 
the  remedy  of  the  party  aggrieved  is  the  legal  right  of  quo  warranto,  if  time 
permits  between  the  election  and  the  holding  of  the  convention,  or  by  con- 
testing before  the  convention ;  and  the  offending  parties  may  be  punished 
criminally.  ^ 

6.  Injunction  Void— Vioi^ation  not  Contempt. 

An  injunction  issued  by  a  court  of  equity  to  enforce  purely  political  rights,  is, 
unoer  the  rules  stated,  void  for  want  of  jurisdiction;  and  parties  enjoined 
cannot  be  punished  in  contempt  for  violating  such  an  order. 

Jackson.  J. 

On  February  2i,  1899,  a  number  of  petitions  were  filed  in  this  court 
by  a  number  of  candidates  for  delegates  to  the  republican  city  convention 
to  be  held  the  next  day,  against  the  judges  of  election  in  diflferent  election 
precincts  in  the  city.  Each  petition  alleged,  that  for  the  primary  election 
which  was  to  be  held  on  said  February  21,  1899,  between  the  hours  of  4 
p.  m,  and  7  p.  m.,  the  opposing  candidate  for  delegate  to  said  conven- 
tion bad  provided  himself  with  certain  unlawful  ballots,  whidi  had  been 
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printed  contrary  to  law,  that  is  to  say,  said  ballots  displayed  and  contained 
printed  upon  the  face  thereof  a  certain  mark  or  device,  to-wit,  a  shield 
with  the  likeness  of  a  bird  perched  thereon,  together  with  five  arrows 
and  a  twig  or  branch  of  leaves,  which  said  arrows  and  twig  appeared  to  be 
grasped  in  the  talons  of  the  bird,  by  means  of  which  one  ticket  might  be 
distingfuished  from  another. 

It  was  alleged  that  said  unlawful  ballots  had  been  distributed,  and 
that  they  would  be  cast  and  voted  at  said  primary  election,  and  that  the 
same  would  be  counted  by  the  judges  of  election  in  the  diflferent  election 
precincts ;  and  that  thereby  great  and  irreparable  wrong  and  injury  would 
be  done  the  plaintiffs,  inasmuch  as  said  judges  of  election  would  immedi- 
ately upon  completion  of  the  count,  destroy  by  fire  all  ballots  cast  at  said 
election,  '*thereby  depnving  plaintiffs  of  all  means  of  questions  the  re- 
sult of  said  election,  as  proclaimed  by  said  judges,  and  of  all  evidence 
thereof." 

An  injunction  was  therefore,  prayed,  restraining  said  judges  of  elec- 
tion from  counting  any  of  the  ballots  cast  as  aforesaid,  which  displayed 
and  contained  printed  thereon  the  likeness  of  a  bird,  in  ascertaining  the 
result  of  said  election  and  in  making  the  returns  thereof.  It  was  con- 
tended that  the  ballots  in  question  were  expressly  prohibited  by  sec.  2948, 
Rev.  Stat.,  which  is  as  follows : 

"All  ballots  for  all  elections  (other  than  those  conducted  under  the  act 
passed  April  30,  1891),  shall  consist  of  plain  white  paper  with  the  name  or 
names  written,  or  of  plain  white  news  printing  paper,  not  more  than  two 
and  one-half  nor  less  than  two  and  one-fourth  inches  wide,  with  the  name 
or  names  printed  in  black  ink,  and  with  a  blank  space  of  not  less  than  one- 
fifth  of  an  inch  lengthwise  of  the  ticket  after  one  name  for  each  office ;  or 
in  case  two  or  more  persons  are  to  be  elected  to  the  same  office,  like  space 
afcer  as  many  of  the  names  as  there  are  persons  to  be  elected  to  that  office, 
and  without  any  mark  or  device  by  which  one  ticket  may  be  distinguished 
from  another,  except  the  words  at  the  head  of  each ;  and  it  shall  be  unlaw- 
ful to  print  for  distribution  at  the  polls,  to  furnish  to  any  elector,  or  to  vote 
any  ballot  other  than  such  as  herein  prescribed ;  provided,  however,  that 
any  name  may  be  corrected,  erased  or  written  in  pencil  mark  or  ink." 

On  the  afternoon  of  February  21,  a  hearing  was  had  on  the  appli- 
cation for  a  preliminary  injunction,  a  vfery  limited  time  being  allowed^ 
(not  more  than  two  hours).,  for  arguments  by  counsel  and  the  considera- 
tion by  the  court  of  the  grave  questions  which  have  arisen  out  of  tliis 
case. 

The  objection  made  to  the  allowance  of  the  injunction  was  the  inap- 
plicability of  sec.  2948,  Rev.  Stat.,  to  primary  elections.  It  was  not  argued 
or  suggested  that  the  court  was  without  jurisdiction  in  the  matter;  and 
upon  consideration  of  the  questions  then  presented,  the  coun  granted  the 
temporary  injunction  sought. 
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Thereafter,  counsel  for  plaintiffs  stated,  in  open  court,  that  informa- 
tion had  come  to  him  of  violations  of  the  orders  of  the  injunction.  It  was 
stated  that  there  had  been  flagrant  violations  of  the  orders  by  the  judges 
of  elections  themselves ;  and  also  by  one  Robert  D.  Grear,  Jr.,  clerk  of  the 
board  of  elections,  in  counseling  and  advising  the  judges  of  elections  in 
the  various  precincts  to  disobey  the  order  of  the  court ;  also  by  Rudolph 
K.  Hynicka,  August  Herrmann,  Vivian  J.  Fagin,  Henry  W.  Kleemier, 
Charles  S.  Holder,  Fred  Dreihs  and  James  F.  Kushman,  designating 
themselves  as  a  committee  on  credentials,  to  pass  upon  the  admission  of 
delegates  to  the  convention  aforesaid. 

It  was  stated  that  the  members  of  said  committee  on  credentials  had 
wilfully  and  contemptuously  refused  to  seat  certain  delegates  in  the  con- 
vention, who  had  been  duly  elected  thereto  by  the  majority  of  the  legal 
votes  cast,  and  that  they  had  thus  indirectly  at  least  disregarded  the  order 
of  the  court  prohibiting  the  counting  and  consideration  of  said  ballots 
containing  the  device  of  a  bird  thereon. 

Thereupon  the  court  appointed  William  Worthington,  John  F.  Fol- 
lett  and  Aaron  A.  Ferris,  a  committee  to  investigate  and  report.  On 
March  24,.  the  committee  so  appointed  filed  in  this  court  a  report  and 
specification  of  charges,  charging  that  certain  of  the  judges  of  election  and 
that  Robert  D.  Grear,  Jr.,  and  that  the  members  of  the  so-called  commit- 
tee on  credentials  were  in  contempt  of  the  orders  and  the  process  of  the 
court,  substantially  as  stated  to  the  court  by  the  counsel  for  plaintiffs. 
The  committee  in  addition  thereto  preferred  charges  against  one  Harry 
H.  Hanover  and  one  Lewis  Kushman  to  the  effect  that  they  were  in  con- 
tempt of  the  order  and  process  of  the  court  in  counseling  and  advising  cer- 
tain judges  of  election  to  disobey  said  injunctions. 

The  parties  charged  were  cited  to  appear  on  March  29,  to  show 
cause  why  they  should  not  be  punished  for  contempt,  and  on  that  day 
they  appeared  in  court  and  filed  numerous  motions  to  make  the  charges 
more  definite  and  certain,  which  motions  have  been  passed  upon.  Mo- 
tions were  also  filed  to  dismiss  as  to  all  parties  except  those  who  were 
defendants  in  the  injunction  suits,  on  the  ground  that  none  but  parties 
to  a  suit  could  be  punished  for  conteinpt  for  disobeying  an  order  of 
court. 

Motions  were  also  filed  by  all  parties  charged  to  dismiss  for  want 
of  jurisdiction  of  the  court  to  issue  the  injunction. 

As  this  last  motion  goes  to  the  root  of  the  whole  controversy,  it 
will  be  considered  first.  The  arguments  upon  the  question  of  jurisdic- 
tion lasted  a  full  week,  and  the  questions  involved  are  of  the  gravest 
nature,  and  most  far-reaching  in  consequence,  involving  as  they  do  the 
fundamental  question  of  the  power  of  court  of  equity  to  interfere  by  in- 
junction in  election  cases. 
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It  is  frankly  conceded  that,  if  this  court,  sitting  as  a  court  of 
equity,  had  jurisdiction  over  this  general  subject  or  class  of  actions,  an 
erroneous  ruling  of  the  court  applying  sec.  2948,  Rev.  Stat.,  to  primary 
elections,  when  in  fact  it  properly  applies  only  to  the  election  of  public 
officers,  would  not  vitiate  the  orders,  and  that  parties  charged  would 
nevertheless  be  liable  for  contempt  in  violating  the  same.  Indeed,  if 
the  court  had  jurisdiction  of  the  parties  and  of  the  subject-matter,  and 
if  there  has  been  a  wilful  and  deliberate  violation  of  the  orders,  how- 
ever erroneously  made,  it  merits  alike  punishment  and  the  severest 
condemnation.  No  power  given  to  a  court  is  more  essential  to  the  pro- 
tection and  preservation  of  the  rights  of  parties  than  the  power  to  is- 
sue writs  of  injunction  to  prevent  the  commission  of  wrongs  for  which 
there  would  otherwise  be  no  adequate  remedy ;  and  the  maintenance  of 
social  order  sternly  demands  obedience  to  such  writs. 

But  if  the  court  had  not  jurisdiction  to  hear  and  determine,  then 
any  order  which  it  made  was  void,  and  a  violation  of  the  same  would 
not  be  punishable  for  contempt,  however  reprehensible  might  be  the 
conduct  of  the  parties  for  contemptuously  endeavoring  to  thwart  what 
appeared  and  was  generally  believed  to  be  a  valid  process  of  the  court. 

But  as  to  the  moral  offense  of  the  parties  charged;  I  do  not  de- 
sire to  be  understood  as  expressing  an  opinion,  not  having  heard  any 
of  the  evidence.     Let  us,  therefore,  look  at  this  question  of  jurisdiction. 

It  is  strenuously  urged,  with  great  force,  that  conceding  the  ap- 
plication of  sec.  2948,  Rev.  vStat.,  to  primary  elections,  yet  the  court 
was  without  jurisdiction  in  issuing  this  injunction,  because  it  is  claimed 
that  a  court  of  equity  has  no  jurisdiction  to  restrain  any  of  the  officers 
or  agents  of  the  executive  or  administrative  department  of  the  govern- 
ment from  the  performance  of  a  duty  generally  and  ordinarily  belong- 
ing to  them,  for  the  protection  of  a  purely  political  right,  whether  the 
act  restrained  be  purely  ministerial  in  character  or  involves  the  exer- 
cise of  discretion;  and  it  is  contended  that  the  right  of  one  seeking  to 
be  elected  to  office  and  the  right  incident  thereto  to  have  none  but 
legal  votes  counted,  is  a  purely  political  right,  quite  distinct  from  a 
property  or  a  civil  right.  It  is  said  by  defendant,  that  a  court  of  equity 
is  conversant  only  with  matters  of  property  and  the  protection  and 
maintenance  of  property  and  civil  rights,  and  that  it  has  no  jurisdic- 
tion in  matters  of  a  political  nature.  They  broadly  assert,  that  unless 
enlarged  by  express  statute,  the  jurisdiction  of  a  court  of  equity  is 
limited  to  the  protection  of  property  and  civil  rights. 

The  protection  of  political  rights,  it  is  claimed,  must  be  sought  in 
a  court  of  law,  by  one  of  the  remedies  known  to  the  law  for  testings 
title  to  public  office,  such  as  quo  warranto,  mandamtis,  or  certiorari,  or 
else  in  the  right  to  contest  the  election  where  the  law  g^ves  him  such 
right  of  contest ;  and  that  it  is  not  merely  a  want  of  equity,  but  a  want 
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of  power  for  a  court  of  equity  to  interfere  by  injunction  in  such  cases. 

Another  consideration  urged  is,  that  a  convention  of  a  voluntary 
association,  such  as  the  Republican  party  is  conceded  to  be,  must  be 
the  sole  judge  of  the  elections,  returns  and  qualifications  of  its  own 
members,  and  that  H  cannot  be  controlled  in  this  regard  by  the  action 
of  courts. 

It  is  contended  that  this  latter  fact  presents  a  conclusive  answer  to 
charges  against  the  committee  on  credentials,  and  also  that  it  goes  far 
to  show  that  the  court  had  no  jurisdiction  in  the  injunction  against  the 
judges  of  elections.  Because,  it  is  claimed,  if  it  be  conceded  that  the 
court  had  no  control  over  the  convention,  it  must  then  follow  that  it 
had  no  power  to  determine  the  result  of  the  primary  election,  or  what 
amounts  to  the  same  thing,  to  say  in  advance  what  votes  may  and  what 
may  not  be  received  and  counted.  For,  it  is  argued  that  the  power  of 
the  court  in  the  first  instance,  namely,  to  enjoin  the  counting  of  the 
ballots,  must  necessarily  carry  with  it  the  power  to  make  its  order  effec- 
tive, and  to  see  that  its  orders  in  this  regard  are  not  held  in  contempt  by 
anyone,  and  that  it  could,  therefore,  punish  members  of  the  convention 
for  seating  delegates  in  contemptuous  disregard  of  the  result  of  the 
order  of  the  court  as  to  counting  ballots. 

It  is  frankly  conceded  by  counsel,  in  support  of  the  charges  that  if 
the  sole  and  absolute  control  of  the  convention  over  the  elections,  re- 
turns and  qualifications  of  its  members  be  conceded,  that  the  result 
would  be  as  claimed  by  the  defendants,  namely,  that  a  court  of  equity 
had  no  jurisdiction  in  the  first  instance  to  determine  what  ballots  should 
be  counted,  for  candidates  for  delegates  to  such  convention.  Indeed, 
we  think  the  logic  of  the  argfumefit  is  unanswerable.  But,  it  is  said 
in  support  of  the  charges,  that  the  convention  has  no  such  power  as 
defendants  claim;  that  the  law  providing  for  holding  primary  elections 
for  delegates  to  conventions  is  not  compulsory,  but  when  a  voluntary 
political  association  decides  to  hold  an  election  under  the  law,  then 
the  convention  has  no  power  except  as  given  by  the  primary  election 
law,  and  that  under  sec.  2919,  Rev.  Stat.,  the  convention  in  passing  upon 
contested  elections  is  limited  to  the  matters  appearing  upon  the  poll 
books  and  tally  sheets,  and  that  it  cannot  go  behind  them,    v 

Section  2919,  Rev.  Stat.,  provides  that  the  judges  of  the  primary 
elections  shall  deliver  to  the  candidate  having  the  highest  number  of 
votes  a  certificate  of  his  election  and  shall  make  out  a  summary  state- 
ment of  votes  and  dispatch  it  to  the  chairman  of  the  committee  of  the 
party  holding  the  election,  and  also  deliver  the  poll  book  and  tally 
sheet  duly  made  up  and  certified  to  the  board  of  elections. 

The  section  further  provides,  that  the  executive  committee  of  the 
party  or  committee  to  be  appointed  by  it  shall  canvass  the  summary 
statement  in  the  hands  of  the  chairman  and  declare  the  result;  "and 
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such  committee  in  order  to  arrive  at  a  correct  result,  may  also  consult 
and  take  into  account  the  poll  books  and  tally  sheets  in  the  office  of 
the  board  of  elections/' 

It  is  argued  from  this,  that  the  executive  committee  and  the  con- 
vention are  precluded  from  taking  into  consideration  anything  not 
shown  by  the  tallv  sheet  and  poll  book,  and  that  they  are  thus  precluded 
from  considering  the  illegality  of  any  votes  cast.  Consequently,  it  is 
said  there  is  no  way  for  a  candidate  for  delegate  to  a  convention  to  con- 
test before  the  convention  on  the  ground  that  illegal  votes  were  cast, 
and  no  way  to  protect  his  rights  against  such  illegal  votes  cast,  ex- 
cept by  an  injunction ;.  and  that  to  deny  an  injunction  in  such  matters 
would  result  in  an  express  violation  of  the  statute;  that  in  fact  there 
would  be  a  wrong  without  a  remedy,  contrary  to  one  of  the  cardinal 
maxims  of  equity. 

In  support  of  the  charges,  it  is  also  urged  that  the  rights  of  the 
plaintiffs  in  the  injunction  proceedings  were  not  strictly  political  rights. 
It  is  said  that  the  rights  of  one  seeking  election  to  an  office  are  differ- 
ent in  this  respect  from  the  rights  of  the  voter  or  citizen ;  that  the  former 
has  a  special  right  to  protect,  while  the  latter  only  the  rights  of  citizens 
generally. 

In  short,  while  conceding  the  proposition  that  a  court  of  equity 
has  ordinarily  no  jurisdiction  to  restrain  the  officers  of  a  department  of 
the  government  for  the  protection  of  a  purely  political  right,  the  com- 
mittee, in  support  of  the  charges,  assert  that  in  the  first  place  more  than 
political  rights  were  involved  in  the  injunction  suits,  and  also,  that,  from 
the  nature  of  the  case,  there  being  no  other  remedy  provided,  equity 
must  have  jurisdiction,  as  the  only  means  of  preventing  a  wrong  with- 
out a  remedy. 

In  this  connection,  they  point  to  the  fact  that  no  rights  o.f  contest 
before  any  court  in  such  cases,  is  given  by  the  law,  and  that  no  time 
would  be  allowed  to  contest  the  title  by  proceedings  in  qtw  warranto. 

It  is  also  asserted,  in  support  of  the  charges,  that  the  duties  of  the 
election  judges  with  reference  to  counting  ballots  containing  a  device 
are  purely  ministerial.  While,  on  behalf  of  defendants,  it  is  urged  that 
the  duties  ^re  quasi  judicial,  or  that  they  involve  the  exercise  of  discre- 
tion, and  that  in  no  case  will  injunction  lie  to  enjoin  a  duty  calling  for 
the  exercise  of  discretion. 

The  questions,  then,  to  be  determined  are,  first,  what  is  the  limit 
of  equity  jurisdiction  over  the  class  or  subject  here  in  controversy,  in- 
volving a  construction  of  the  exact  nature  of  the  plaintiffs'  rights  as  to 
whether  they  are  strictly  political  or  civil,  and  also  the  nature  of  the 
duties  of  the  election  judges,  as  to  whether  they  are  ministerial  or  in- 
volve the  exercise  of  a  discretion. 
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Second,  is  the  convention  of  a  voluntary  association  free  from 
equitable  interposition,  and  if  so,  how  far,  if  at  all,  has  the  general 
power  of  such  conventions  been  curtailed  by  sec.  2919,  Rev.  Stat.? 
As  to  the  first  matter  for  consideration,  I  do  not  find  any  case  in  Ohio 
defining  the  limits  of  equity  jurisdiction  in  these  respects.  In  Peck  v. 
Weddell,  17  Ohio  St.,  271,  the  Supreme  Court  held  that  equity  would 
not,  at  the  suit  of  a  citizen  and  tax-payer,  enjoin  the  clerk  of  a  court 
of  common  pleas  from  recording  the  abstract  of  the  vote  in  said  county 
upon  the  question  of  the  removal  of  the  county  seat ;  that  allegations  of 
fraud  and  illegality  in  conducting  the  election  constitute  no  sufficient 
ground  for  such  injunction,  and  that  wrongs  of  such  a  nature  can  be 
inquired  into  and  redressed  only  by  means  of  the  contest  of  the  elec- 
tion, pursuant  to  the  provisions  of  the  statute. 

'    This  does  not,  however,  expressly  hold  that  an  injunction  granted 
in  such  case  would  be  void  for  want  of  jurisdiction. 

In  Reemelin  v.  Mosby,  47  Ohio  St.,  572,  there  was  an  application 
for  an  injunction  on  behalf  of  the  then  present  incumbents  of  the  board  of 
public  improvements,  to  restrain  the  mayor  from  appointing  members  of 
the  board  of  city  affairs  under  what  was  alleged  to  be  an  unconstitutional 
law.  The  allegations  of  unconstitutionality  being  admitted,  the  injunc- 
tion was  nevertheless  refused.    The  court  say,  on  page  572: 

"As  a  general  rule,  a  court  of  equity  will  not  exercise  its  jurisdiction 
to  control  the  conduct  of  public  officers,  by  injunction,  excepting  when 
necessary  to  prevent  a  breach  of  trust  affecting  a  public  franchise,  or 
some  other  illegal  act,  under  color  of  authority,  injurious  to  the  property 
rights  of  individuals.  An  injunction  may  be  properly  allowed,  however, 
where  parties  are  at  issue  concerning  their  legal  rights,  and  it  is  neces- 
sary to  preserve  their  rights  in  statu  quo,  until  the  determination  of  the 
controversy.  And  we  entertained  no  doubt  of  the  correctness  of  the  rule 
established  by  the  cases  referred  to  by  counsel  for  the  motion,  which  is, 
that  the  remedy  by  injunction  may  be  employed  by  the  incumbent  of  a 
public  office,  to  protect  his  possession  against  the  interference  of  an  ad- 
verse claimant  whose  title  is  in  dispute,  until  the  latter  shall  have  estab- 
lish his  title  at  law." 

It  will  be  noted  in  this  case,  that  the  court  does  not  expressly  say 
that  an  injunction  granted  to  control  the  conduct  of  public  officers  would 
be  void  for  want  of  jurisdiction ;  but,  on  the  contrary,  it  is  claimed,  in 
support  of  the  charges  that  the  language  used  in  regard  to  the  right  of 
the  incumbent  of  the  office  to  interfere  by  injunction  to  protect  his 
possession  against  the  interference  of  an  adverse  claimant,  expressly 
recognizes  the  general  jurisdiction  of  equity  by  injunction  in  matters  of 
political  nature.  I  do  not  think,  however,  that  this  language  (which 
was  not  necessary  to  a  decision  of  the  case)  can  be  so  construed  as  to 
support  this  contention,  because,  in  such  instances,  there  is  no  injunction 
granted  against  the  officers  or  agents  of  the  executive  or  administrative 
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department  of  the  govenment,  as  in  the  case  at  bar,  but  simply  agaii!st 
a  private  individual  claiming  the  office  held  by  the  incumbent.  More- 
over, there  is  a  manifest  reason  for  the  allowance  of  an  injunction  under 
Ae  circumstances  referred  to  in  Reemelin  v.  Mosby,  supra, 
which  does  not  exist  in  the  case  at  bar.  This  reason  is 
clearly  pointed  ouf  by  Judge  Penner,  of  the  Supreme  Court  of 
Louisiana,  in  Guillotte  v.  Poincy,  6  South.  Rep.,  507,  which  case  is  cited 
by  our  Supreme  Court  in  support  of  the  general  proposition  stated  in  the 
Reemelin  case.  In  the  case  from  Louisiana,  the  court  recognized  the 
well  established  rule  that  injunction  is  not  the  proper  remedy  to  deter- 
mine the  title  to  an  office,  but  gives  as  reasons  for  allowing  an  injunction 
to  maintain  the  statu  quo  until  the  title  is  determined,  the  following: 

**This  doctrine  is  in  the  interest  of  social  peace  iand  order,  and  con- 
forms to  the  object  and  policy  of  the  law  in  all  remedial  provisions  for 
the  settlement  of  disputed  rights  to  maintain  the  statu  quo  until  the  con- 
troversy shall  be  settled  in  the  ordinary  course  of  judicial  procedure." 

Consequently,  it  must  be  said  that  Reemelin  v.  Mosby,  supra,  docs 
not  expressly  support  the  proposition  contended  for  by  either  side  herein. 
Let  us  look,  therefore,  to  some  of  the  numerous  decisions  cited  by  coun- 
sel from  the  Supreme  Court  of  the  United  States,  and  from  the  courts 
of  other  states.  A  case  which  is  one  of  the  landmarks  on  this  subject  is 
the  State  of  Mississippi  v.  Andrew  Johnson,  President,  4  Wallace,  475, 
which  was  an  action  brought  to  restrain  the  president  of  the  United 
States  from  carrying  into  effect  the  so-called  "Reconstruction  Acts,"  on 
the  ground  of  their  alleged  unconstitutionality.  If  the  acts  were  uncon- 
stitutional, as  alleged  in  the  bill,  the  strongest  possible  claim  was  pre- 
sented, calling  for  the  aid  of  equity,  since,  under  the  operation  of  the 
Reconstruction  Acts,  the  laws  of  the  states  of  Alabama  and  Mississippi 
were  entirely  suspended  and  the  protection  of  life,  liberty  and  property 
were  placed  under  military  rule  established  in  their  stead;  and  yet  the 
injunction  was  refused;  the  court,  speaking  through  Chief  Justice  Chase, 
said,  on  page  500 : 

"The  congress  is  the  legislative  department  of  the  government;  the 
president  is  the  executive  department.  Neither  can  be  restrained  in  its 
action  by  the  judicial  department;  though  the  acts  of  both  when  per- 
formed are,  in  a  proper  case  subject  to  its  cognizance." 

This  case  was  followed  by  In  re  Sawyer,  124  U.  S.,  20,  which,  I 
think,  involved  the  determination  of  substantially  the  same  questions  as 
those  involved  in  this  case.     The  syllabus  of  that  case  is  as  follows : 

"A  court  of  equity  has  no  jurisdiction  of  a  bill  to  stay  criminal  pro- 
ceedings. 

"A  court  of  equity  has  no  jurisdiction  of  a  bill  to  restrain  the  re- 
moval of  a  public  officer. 

"The  circuit  court  of  the  United  States  has  no  jurisdiction  or  au- 
thority to  entertain  a  bill  in  equity  to  restrain  the  mayor  and  council  of 
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a  city  in  Nebraska  from  removing  a  city  officer  upon  charges  filed  against 
him  for  malfeasance  in  office;  and  an  injunction  issued  upon  such  a  bill, 
as  well  as  an  order  committing  the  defendants  for  contempt  in  disregard- 
ing the  injunction,  is  absolutely  void,  and  they  are  entitled  to  be  dis- 
charged on  habeas  corpus" 

It  will  be  seen  that  the  question  of  jurisdiction  was  here  directly  in- 
Tolved  by  the  proceeding  in  habeas  corpus  for  the  discharge  of  parties 
who  had  been  committed  for.  violating  the  order  of  the  court.  On  paga 
2 lo,  the  court  said: 

"The  office  and  jurisdiction  of  a  court  of  equity,  nuless  enlarged  by 
express  statute,  are  limited  to  be  protection  of  rights  of  property.  It 
has  no  jurisdiction  over  the  prosecution  or  punishment  of  crimes  or  misr 
demeanors  or  over  the  appointment  and  removal  of  public  officers.  To 
assume  such  a  jurisdiction  or  to  sustain  a  bill  in  equity  to  restrain  or  re- 
lieve against  proceedings  for  the  punishment  or  officers,  or  for  the  re- 
moval of  public  officers,  is  to  invade  the  domain  of  the  courts  of  common 
law  or  of  the  executive  and  administrative  department  of  the  govern- 
ment."   I 

On  page  212  the  court  further  said:  "It  is  equally  well  settled  that 
a  court  of  equity  has  no  jurisdiction  over  the  appointment  and  removal  of 
public  officers,  whether  the  power  of  removal  is  vested  as  well  as  that  of 
appointment  ni  executive  or  administrative  boards  or  officers  or  is  en- 
trusted to  a  judicial  tribunal.  The  jurisdiction  to  determine  the  title  to 
public  office  belongs  exclusively  to  courts  of  law,  and  is  exercised  either 
by  certiorari,  error  or  appeal,  or  by  mandamus,  prohibition,  quo  warranto 
or  information  in  the  nature  of  a  writ  of  quo  warranto,  according  to  the 
circumstances  of  the  case  and  the  mode  of  procedure  established  by  the 
common  law  or  statute." 

On  page  213  the  court  quotes  with  approval  from  Kerr  on  Injunc- 
tion as  follo)vs : 

"The  subject  matter  of  the  jurisdiction  of  a  court  of  chancery  is  civil 
property.  The  court  is  conversant  only  with  questions  of  property  and 
the  maintenance  of  civil  rights.  Injury  to  property,  whether  actual  or 
prospective,  is  the  foundation  on  which  the  jurisdiction  rests.  The  cou 
has  no  jurisdiction  in  matters  merely  criminal  or  merely  immoral,  whici* 
do  not  affect  any  right  to  property.  Nor  do  matters  of  a  political  nature 
come  within  the  jurisdiction  of  a  court  of  chancery,  nor  has  the  court  of 
chancer}'  jurisdicton  to  interfere  with  the  dues  of  any  department  of  gov- 
ernment, except  under  special  circumstances  and  when  necessary  for  the 
protection  of  rights  of  property." 

In  this  case  there  were  dissenting  opinions  by  both  Mr.  Chief  Jus- 
tice Waite  and  Mr.  Justice  Harlan,  and  the  reasons  given  for  their  dis- 
sents show  the  questions  which  were  considered  by  the  court  ^tnd  enhance 
the  importance  of  the  decision  in  its  application  to  this  case.  Mr.  Justice 
Harlan  in  dissenting  said : 
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"When  a  party  has  disregarded  a  preliminary  injunction  issued  by 
the  circuit  court  of  the  United  States,  has  been  fined  for  contempt,  and 
is  in  aistody  for  failing  to  pay  the  fine,  must  he  be  discharged  upon 
habeas  corpus  in  every  case  where  it  appears  upon  the  face  of  the  bill, 
that  the  plaintiff  has  a  plain,  adequate  and  complete  remedy  at  law? 
These  questions,  it  seems  to  me,  should  receive  a  negative  answer.  I  do 
not  understand  the  court  to  decide  that  the  circuit  court  could  not  under 
any  circumstances,  or  by  any  mode  of  prqpeeding,  enforce  the  rights 
which  the  plaintiffs  contend  are  about  to  be  violated  by  the  defendant; 
but  only,  that  the  court  below  sitting  in  equity,  had  no  authority  to  inter- 
fere with  the  proposed  action  of  the  defendants.  It  seems  to  me  that 
this  question  would  properly  arise  upon  appeal  from  any  final  decree  ren- 
dered in  this  cause,  and  is  not  determinable  upon  writ  of  habeas  corpus," 

Like  reasons  were  assigned  by  Mr.  Chief  Justice  Waite  for  his  dis- 
sent. And  Mr.  Justice  Gray,  in  announcing  the  opinion  of  the  court, 
said,  with  reference,  or  it  may  be  said  in  answer  to  these  arguments  so 
strongly  advanced  by  Mr.  Chief  Justice  Waite  and  Mr.  Justice  Harlan, 
on  page  221,  as  follows :  » 

"Neither  do  we  say  that  in  a  case  belonging  to  a  class  or  subject 
which  is  within  the  jurisdiction  both  of  courts  of  equity  and  courts  of 
law,  a  mistake  of  a  court  of  equity,  in  deciding  that  in  a  particular  matter 
before  it  there  could  be  no  full,  adequate  and  complete  remedy  at  law, 
will  render  its  decree  absolutely  void.  But  the  ground  of  the  conclusion 
is  that  whether  the  proceedings  of  the  city  council  of  Lincoln  for  the  re- 
moval of  the  police  judge  upon  charges  of  misappropriating  moneys  be- 
longing to  the  city,  are  to  be  regarded  as  in  their  nature  criminal  or  civil, 
judicial  or  merely  administrative,  they  relate  to  a  subject  which  the  circuit 
court  of  the  United  States,  sitting  in  equity,  has  no  jurisdiction  or  power 
over,  and  can  neither  trj'  and  determine  for  itself  nor  restrain  by  injunction 
the  tribunals  and  officers  of  the  state  and  city  from  trying  and  deter- 
mining." 

Thus  it  will  be  seen  that  the  principle  involved  and  decided  was  that 
the  United  States  court,  sitting  as  a  court  of  equity,  had  no  jurisdiction 
over  that  subject  or  class  of  actions  involving  the  protection  of  the  rights 
of  one  to  hold  public  office,  although  the  matter  might  in  a  proper  case 
be  properly  determined  by  the  United  States  circuit  court  sitting  as  a 
court  of  law ;  that  the  general  subject  matter  belonged  exclusively  to  law, 
and  that  the  order  of  the  court  of  equity  thereon  was  absolutely  void  for 
want  of  jurisdiction. 

The  case  of  Smith  v.  McKay,  161  U.  S.,  355,  is  relied  upon  as  sup- 
porting a  contrary  doctrine.  The  syllabus  (2)  of  that  case,  on  page  355, 
is  as  follows : 

"When  the  requisite  citizenship  of  the  parties  appear  and  the  sub- 
ject matter  is  such  that  the  circuit  court  is  competent  to  deal  with  it,  the 
jurisdiction  of  that  court  attaches,  and  whether  the  court  sustains  the 
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complainant's  prayer  for  equitable  relief  or  dismisses  the  bill  with  leave 
to  bring  an  action  at  law,  either  is  a  valid  exercise  of  jurisdiction,  and  if 
any  error  be  committed  in  the  exercise  of  such  jurisdiction,  it  can  only 
be  remedied  by  an  appeal  to  the  circuit  court  of  appeals." 

And  on  page  358,  the  court  speaking  through  Mr.  Justice  Shiras, 
said: 

"We  do  not  understand  the  power  of  the  circuit  court  to  hear  and 
determine  the  case  is  denied,  but  that  appellates  contend  that  the  com- 
plainants had  not  by  their  bill  made  a  case  properly  cognizable  by  a  court 
of  equity.  The  objection  was  the  want  of  equity  and  not  the  want  of 
power.  *  *  *  The  jurisdiction  of  the  circuit  court  was,  therefore, 
not  in  issue  within  the  intent  and  meaning  of  the  act." 

But  it  will  be  noted  that  the  question  involved  in  Smith  v.  McKay, 
supra,  arose  out  of  the  rights  of  the  parties  to  certain  patented  Inachines. 
The  bill  alleged  a  failure  by  the  defendants  to  comply  with  the  terms  of 
a  lease  for  certain  patented  machines,  and  prayed  for  a  discovery,  ac- 
coimting,  pa3rment  of  rent  and  for  an  injunction  restraining  the  defend- 
ant from  using  the  patented  machines  until  they  had  fully  paid  the 
amount  fotmd  to  be  due;  and  the  case,  therefore,  clearly  belonged  to  a 
class  or  subject  which  was  within  the  jurisdiction  of  both* courts  of  law 
and  courts  of  equity,  so  that  a  mistake  in  granting  the  relief  in  equity  wad 
clearly  not  void  for  want  of  jurisdiction.  That  does  not  affect  the  pro- 
position here  involved.  Moreover,  In  re  Sawyer,  supra,  was  afterwards 
followed  by  the  United  States  Supreme  Court  in  White  v.  Berry,  171  U. 
S.,  366,  in  an  opinion,  which,  it  is  interesting  to  note,  was  written  by  Mr. 
Justice  Harlan,  who  dissented  in  the  Sawyer  case. 

The  case  of  White  v.  Berry,  supra,  was  to  enjoin  a  collector  of  inter- 
nal revenue  in  West  Virginia  from  removing  a  gauger  for  political  rea- 
sons only,  and  thus  contrary  to  the  express  provisions  of  the  civil  service 
law.  It  was  there  held,  that  the  United  States  circuit  court,  sitting  in 
equity,  was  without  jurisdiction  to  restrain  a  plain  violation  of  the  law, 
because  it  was  an  action  against  the  officers  of  another  department  of  the 
government,  and  involved  the  protection  only  of  the  political  rights  of 
the  office  holder.  And  in  that  case,  it  is  reasonable  to  infer  that  the  court 
had  in  view  the  fact  that  there  was  nothing  for  the  removed  gauger  to 
do  but  submit  to  his  unjust  and  unlawful  removal  if  equity  refused 
him  aid. 

A  most  interesting  case  on  this  subject  is  Green  v.  Mills,  decided  by 
Chief  Justice  Fuller  in  the  United  States  court  of  Appeals,  and  reported 
in  69  Fed.  Rep.,  page  852.    The  syllabus  of  that  case  is  as  follows : 

"A  court  of  equity  has  no  jurisdiction  upon  a  bill  asking  relief  in 
behalf  of  plaintiff  and  all  of  the  citizens  similarly  situated  to  enjoin  the 
county  supervisor  of  registration  from  performing  the  duties  prescribed 
by  the  state  registration  laws,  on  the  ground  that  such  laws  are  uncon- 
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stitutional  and  operate  to  deprive  plaintiff  and  others  of  the  right  to 
vote."  . 

On  page  857  Mr.  Chief  Justice  Fuller  says : 

"It  is  well  settled  that  the  court  of  chancery  is  conversant  only  with 
matters  of  property  and  the  maintenance  .of  civil  rights.  The  court  has 
no  jurisdiction  "in  matters  of  a  political  nature,  nor  to  interfere  with  the 
duties  of  any  department  of  the  government,  unless  under  special  circum- 
stances and  when  necessary  to  the  protection  of  rights  of  property,  nor 
in  matters  merely  criminal  or  immoral,  which  do  not  affect  any  property 
right." 

The  court  there  quotes  from  Hardesty  v.  Taft,  23  Md.,  513,  as 
follows : 

"On  this  branch  of  the  inquiry  it  seems  to  the  court  very  clear  that  • 
the  aid  (Si  a  court  of  equity  can  not  be  invoked  to  prevent  the  perform- 
ance of  political  duties  like  those  committed  to  the  officers  of  registration 
under  the  law.  ♦  *  *  The  right  of  injunction  will  not  be  awarded  in 
doubtful  or  new  cases,  not  coming  within  well  established  principles  of 
equity." 

The  decisions  of  other  states  are  equally  emphatic  on  this  subject. 
In  Dickey  v.  Reed,  78  111.,  261,  there  were  proceedings  in  contempt 
•against  the  aldermen  and  city  clerk  of  Chicago  for  disobeying  an  injunc- 
tion restraining  them  from  canvassing  the  returns  of  an  election.  The 
grounds  for  issuing  the  injunction  were  numerous  frauds  and  illegalities 
charged.  It  will  be  noted  that  the  act  of  canvassing  the  returns  which 
was  restrained  was  purely  ministerial  act,  and  yet  the  parties  were  dis- 
charged from  the  contempt  for  want  of  jurisdiction.  On  page  271  the 
court  said  as  follows : 

"It  has  been  held  that  a  court  of  equity  has  no  power  to  try  a  con- 
tested election  case  even  where  the  statute  has  not  provided  a  mode  for 
contesting  it.  Elections  belonging  to  the  political  branch  of  the  govern- 
ment and  are  beyond  the  control  of  the  judicial  power.  It  was  not  de- 
signed, when  the  fundamental  law  of  the  state  was  formed,  that  either 
department  of  government  should  interfere  with  or  control  the  other,  and 
it  is  for  the  political  power  of  the  state  within  the  limits  of  the  consti- 
tution, to  provide  the  manner  in  which  elections  shall  be  held  and  the 
manner  in  which  officers  thus  elected  shall  be  classified  and  their  elections 
contested.  And  the  political  power  of  the  state  may  organize  municipal 
bodies  and  put  them  into  operation  by  the  force  of  enactment  or  by  elec- 
tion by  the  people  to  be  thus  governed,  and  they  can  provide  the  mode  of 
reviewing  the  returns  of  all  elections  to  ascertain  whether  they  are  in  ac- 
cordance with  the  expressed  will  of  the  people,  ayd,  until  the  courts  are 
empowered  to  act  by  the  constitution  or  legislative  enactment,  they  must 
refrain  from  interference.  *  *  *  We  are  aware  of  no  adjudged  case 
or  text  writer  who  has  ever  announced  the  power  as  inherent  in  courts  of 


Digitized  by 


Google 


K.  SUPERIOR  AND  COMMON  PLEAS  COURTS. 311 

In  re  Grear. 

quity  to  try  contested  elections  between  persons  claiming  an  office  or  in 
a  case  of  this  kind." 

Afterwards,  in  Fletcher  v.  Tuttle,  151  111.,  41,  the  same  doctrine  was 
announced  in  an  application  for  injunction  on  behalf  of  a  candidate  for 
the  general  assembly  of  the  state,  who  was  about  to  be  deprived  of  his 
right  to  run  for  that  office  by  proceeding  to  an  election  under  an  alleged 
void  redistricting  bill.  It  will  also  be  noticed  in  Fletcher  v.  Tuttle,  supra, 
that  the  proceedings  were  against  election  officers  to  restrain  them  from 
the  performance  of  a  purely  ministerial  duty,  which  it  was  alleged  would 
result  in  the  violation  of  the  law  and  destroy  the  right  of  the  complainant 
to  run  for  the  legislature.  It  was  held  in  the  lengthy  and  interesting 
opinion,  that  a  court  of  equity  was  without  jurisdiction  in  the  premises. 

On  page  57  the  court  said : 

"Other  authorities  of  similar  import  might  be  referred  to,  but  the 
foregoing  are  amply  sufficient  to  show  that  wherever  the  established  dis- 
tinctions between  equitable  and  common  law  jurisdiction  are  observed, 
as  they  are  in  this  state,  courts  of  equity  have  no  authority  or  jurisdiction 
to  interpose  for  the  protection  of  rights  which  are  merely  political,  and 
where  no  civil  or  property  rights  is  involved.  In  all  case  the  remedy,  if 
there  is  one,  must  be  sought  in  a  court  of  law.  The  extraordinary  juris- 
diction of  courts  of  chancery  can  not,  therefore,  be  invoked  to  protect  the 
right  of  a  citizen  to  vote,  or  to  be  voted  for  at  an  election,  or  his  right  to 
be  a  candidate  for,  or  to  be  elected  to  any  office.  Nor  can  it  be  invoked 
for  the  purpose  of  restraining  the  holding  of  an  election  or  of  directing  or 
controlling  the  mode  in  which  or  by  determining  the  rules  of  law  in  pur- 
suance of  which  an  election  shall  be  held.  These  questions  involve  in 
themselves  no  property  rights,  and  pertain  solely  to  the  political  adminis- 
tration of  government.  If  a  public  officer  charged  with  political  admin- 
istration has  disobeyed  or  threatened  to  disobey  the  mandate  of  the  law, 
whether  in  respect  to  calling  or  conducting  an  election  or  otherwise,  the 
party  injured  or  threatened  with  injury  in  his  political  rights  is  not  with- 
out remedy,  but  his  remedy  must  be  sought  in  a  court  of  law  and  not  in  a 
court  of  chancery." 

As  bearing  upon  the  question  of  political  and  civil  rights  herein,  it  is 
interesting  to  note  Fletcher  v.  Tuttle,  supra,  quotes  with  approval  the  fol- 
lowing definition  of  political  and  civil  rights,  from  2  Bouvier's  Law  Dic- 
tionary, 597: 

''Political  rights  consist  in  the  power  to  participate  directly  or  indi- 
rectly in  the  establishment  or  management  of  the  government.  These 
political  rights  are  fixed  by  the  constitution.  Every  citizen  has  the  right 
of  voting  for  public  officers,  or  of  being  elected;  these  are  the  political 
rights  which  the  humblest  citizen  possesses.  Civil  rights  are  those  which 
have  no  relation  to  the  establishment,  support  or  management  of  the  gov- 
ernment. They  consist  in  the  power  of  acquiring  and 'Enjoying  property, 
or  exercising  the  paternal  and  matrial  powers  and  the  like.     It  will  be 
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observed  that  every  one,  unless  deprived  of  them  by  sentence  of  civil 
death,  is  in  the  enjoyment  of  his  civil  rights — which  is  not  the  case  with 
political  rights,  for  an  alien,  for  example,  has  no  political,  although  in 
full  enjoyment  of  his  civil  rights." 

We  think,  in  view  of  this  definition,  that  the  rights  of  the  plaintiffs 
in  the  original  injunction  suits  herein  were  strictly  political  rights,  and 
it  would  therefore  seem  that  the  protection  of  such  rights  must  be  left  to 
courts  of  law  for  enforcement,  or  the  party  be  left  to  his  right  of  contest- 
ing, and  if  there  be  such  means  provided,  then  the  crimmal  code  must  be 
resorted  to ;  and  in  sees.  7043,  7057  and  7058,  Rev.  Stat.,  there  are  ample 
means  for  punishing  a  judge  of  election  who  knowingly  refuses  a  legal 
vote  or  who  knowingly  receives  an  illegal  vote. 

As  tending  to  show  that  sec.  2948,  Rev.  Stat.,  was  not  intended  to 
be  equitably  enforced.  State  ex  rel.  v.  Com'rs,  57  Ohio  St.,  86,  construing 
the  so-called  Clark  law,  is  instructive,  if  not  entirely  in  point.  The  sylla- 
bus of. that  case  is  as  follows: 

**The  act  of  the  legislature  passed  March  3,  1896,  amending  the  act 
of  April  3,  1888,  regarding  preference  in  public  employment  to  be  given 
honorably  discharged  soldiers,  sailors  and  marines  in  the  late  rebellion^ 
can  not  be  enforced  by  mandamus." 

On  page  91,  the  court,  passing  upon  the  application  for  mandamus^ 
and  refusing  the  same,  said : 

"If  there  be  any  remedy  for  an  omission  of  this  kind  on  the  part  of 
the  commissioners,  it  must  be  by  indictment,  as  provided  in  sec.  2  of  the 
amendatory  act,  or  ejse  by  an  appeal  to  the  people  at  the  proper  time  in 
the  election  of  the  county  commissioners." 

Therefore,  although  the  question  has  not  heretofore  been  directly 
decided,  in  this  state,  I  think  it  must  be  held  that  a  court  of  equity  can  not 
interfere  for  the  protection  of  the  political  rights  of  one  seeking  to  be 
elected  to  office  where  such  interference  consists  in  enjoining  the  officers  or 
agents  of  the  executive  or  administrative  department  of  the  government 
from  the  performance  of  some  act  ordinarily  pertaining  to  that  depart- 
ment ;  and  if  such  injunction  is  issued  it  is  void  for  want  of  jurisdiction. 

I  do  not  consider  it  necessary  to  determine  if  the  duties  devolving- 
upon  the  judges  of  elections  are  ministerial,  or  whether  they  involve  the 
exercise  of  discretion,  because  it  seems  to  me  that  the  same  result  follows 
if  the  duties  be  admitted  to  be  purely  ministerial,  although  on  the  sub- 
ject of  the  exact  nature  of  the  duties  of  the  judges  of  elections,  I  might 
say  that  there  is  in  my  mind  considerable  doubt. 

I  have  found  but  one  decision  in  Ohio  that  is  at  all  in  conflict  with 
these  views,  and  that  is  the  decision  of  Judge  Rufus  B.  Smith,  of  this 
court,  in  Oliver  v.  Bode,  6  Dec,  57.  There  a  mandatory  injunction  was 
issued  airainst  the  board  of  elections  at  the  instance  of  the  Democratic 
nominee  for  congress,  requiring  the  said  board  of  elections  to  withdraw 
mstructions  issued  to  judges  of  elections  prohibiting  the  candidate  fromr 
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tiaving  witnesses  and  challenges  at  each  voting  precinct.  But  it  will  be 
seen  from  the  opinion  that  the  only  questions  there  discussed  were  the 
construction  of  the  statutes.  It  was  assumed  that  the  court  had  jurisdic- 
tion, and  I  am  authorised  by  Judge  Smith  to  say  that  the  question  of  the 
want  of  jurisdiction  was  not  raised  or  even  suggested  on  the  hearing  of 
that  case.  The  citation  from  High  on  Injunctions  in  Judge  Smith's 
opinion  does  not  support  the  jurisdiction,  but  relates  to  injunctions 
against  public  officers  to  protect  property  rights. 

The  next  matter  for  consideration  is,  how  is  the  question  of  equity 
jurisdiction  affected  by  the  fact  that  the  plaintiffs  in  the  injunction  cases 
herein  were  seeking  election  to  a  convention  of  a  political  party.  It  is 
beyond  question,  that  a  political  convention  is  ordinarily  the  sole  judge 
of  the  elections,  returns  and  qualifications  of  its  own  members.  Being  a 
voluntary  association,  it  must  necessarily  follow  that  no  one  has  a  right 
to  participate  therein  against  the  rules  and  regulations,  and  contrary  to 
the  wishes  of  the  association  itself.  This  rule  is,  moreover,  abundantly 
sustained  by  authorities. 

In  Stevenson  v.  Commissioners,  7  N.  W.  Rep.  (Mich.),  the  court 
refused  to  decide  between  rival  factions  of  the  republican  party  to  deter- 
mine who  was  legally  nominated  for  congress.  On  page  915,  the  court 
said: 

"The  assembly  is  a  law  unto  itself,  and  has  uniformly  been  the  judge 
of  the  qualifications  of  its  own  members,  and  its  decision  is  final." 

The  same  rule  was  announced  in  Marcum  v.  Com'rs.  42  W.  Va., 
263.     The  syllabus  is  as  follows : 

"In  passing  upon  the  right  of  nominees  for  public  office  to  appear 
on  election  ballots,  this  court  recognizes  the  right  of  the  convention  mak- 
ing them,  to  judge  of  the  election,  qualification  and  returns  of  its  own 
members,  and  will  not  go  back  of  this  action  to  inquire  as  to  the  right  or 
title  of  delegates  admitted  by  it  as  members'" 

A  similar  doctrine  was  announced  in  McKane  v.  Adams,  123  N.  Y., 
611.  There  the  plaintiff  sought  an  injunction  against  the  members  of 
the  executive  committee  of  the  democratic  party  of  Kings  county,  New 
York,  to  prevent  the  members  from  interfering  with  his  right  to  partici- 
pate as  a  member  of  said  committee,  to  which  he  alleged  he  had  been  duly 
elected.  The  court  refused  the  relief.  On  page  612  the  court  said, 
speaking  of  participation  in  political  associations : 

"It  is  by  reason  of  the  action  and  of  the  assent  of  members  of  a  vol- 
untary association  that  one  becomes  associated  with  them  in  a  common 
undertaking,  and  not  by  anV  outside  agency,  or  by  the  individual's  action. 
Membership  is  a  privilege,  it  may  be  accorded  or  withheld — and  not  a 
right  which  can  be  gained  independently  and  then  enforced.  So  when. 
as  by  the  plaintiff's  own  showing:,  the  committee  refused  to  admit  him  as 
a  member  or  to  permit  his  election,  he  was  remediless  against  that  re- 
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fusal.  No  rights  of  property  or  of  person  were  affected,  and  no  rights 
of  citizenship  were  infringed  upon." 

Nothing  can  illustrate  the  utter  futility  of  courts  interfering  in  polit- 
ical matters  so  well  as  In  re  Woodworth,  i6  N.  Y.  Sup.,  147,  and  In  re 
Pollard,  55  N.  Y.  St.  Rep.,  155.  To  a  full  understanding  of  these  cases 
it  should  be  stated  that  at  the  time  of  these  decisions  there  existed  in  New 
York  state  a  statutory  provision  expressly  empowering  the  courts  to  de- 
cide who  was  entitled  to  the  certificate  of  nomination  at  the  hands  of  a 
political  convention. 

Pursuant  to  this  express  statutory  authority  so  to  do,  the  court  in 
In  re  Woodworth,  supra,  determined,  as  between  two  rival  county  con- 
ventions of  the  republican  party,  which  was  the  regular  republican  or- 
ganization, and  ordered  the  clerk  to  act  accordingly.  But,  thereafter  the 
question  came  up  again  because  subsequent  state,  congressional  and  judi- 
cial convention  ignored  the  faction  recognized  by  the  court  as  the  regular 
republican  organization,  and  the  court  was  again  asked  to  interfere.  This 
was  declined,  notwithstanding  the  statute  expressly  authorized  it  so  to 
do;  the  court  saying  in  re  Pollard,  55  N.  Y.  State  Rep.,  156,  after  refer- 
ring to  its  former  decision  in  In  re  Woodworth,  supra,  as  follows : 

"I  still  think,  as  already  stated,  that  the  title  to  the  regularity  of  the 
Patterson  faction  was  pretty  clearly  established  upon  the  original  hear- 
ing, and  it  would,  in  view  of  the  provision  of  the  statute  which  author- 
izes this  proceeding,  have  been  no  more  than  courteous  for  the  party  con- 
ventions to  have  adopted  the  decision  of  the  general  term,  which  was  de- 
liberately made  after  a  careful  and  impartial  hearing ;  but  there  is  no  way 
in  which  they  can  be  compelled  to  do  so,  and  consequently  it  seems  to  be 
that  the  only  rule  for  the  courts  and  judges  to  adopt,  in  this  and  all  other 
similar  contests,  is  that  they  will  interfere  only  in  cases  where  there  has 
been  no  adjudication  of  the  question  of  regularity  by  some  division  of 
the  party,  which  is  conceded  to  be  superior  in  point  of  authority  to  the 
one  in  which  the  contention  arose,  provided,  of  course,  that  the  question 
of  good  faith  in  the  making  of  such  adjudication  is  not  involved'" 

What  conclusion  must  follow  from  the  rule  of  law  that  a  political 
convention  is  a  law  unto  itself,  and  that  its  proceedings  can  not  be  con- 
trolled by  the  courts  ?  The  result  must  be  that  courts  have  no  jurisdic- 
tion to  say,  in  the  first  instance,  what  votes  shall  or  shall  not  be  counted 
for  delegates  in  such  convention.  For,  if  it  be  conceded  that  the  courts 
can  so  act  with  regard  to  controlling  the  action  of  the  judges  in  count- 
ing ballots,  it  then  follows  that,  for  the  protection  of  its  own  dignity,  it 
must  see  that  the  result  of  having  certain  ballots  excluded  from  the  count 
is  carried  out,  and  that  it  will  not  suffer  that  result  to  be  defeated  by  any 
one,  not  even  by  the  members  of  the  convention  itself  acting  in  con- 
temptuous disregard  of  its  orders.  If  excluding  certain  ballots  from  the 
count  results  in  the  election  of  certain  delegates,  then  the  court,  for  the 
protection  of  its  own  dignity,  must  see  that  those  delegates  are  g^ven 
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seats  on  the  floor  of  the  convention.  But  this  result  not  only  destroys 
the  rule  well  recognized  by  all  courts,  that  a  convention  is  the  sole  judge 
of  the  elections,  etc.,  of  its  own  members,  but  it  puts  it  in  the  power  of 
the  court  to  dictate  to  and  to  absolutely  control  the  proceedings  and  ac- 
tions of  the  convention. 

As  state  in  Dicky  v.  Reed,  supra: 

**The  expansive  force  of  precedent  may  be  said  to  be  almost  un- 
limited." 

So,  if  litigants  could  come  to  court  in  this  case,  they  could  come  in 
others  where  the  provisions  of  the  statute  are  not  so  manifest  and  are 
somewhat  doubtful,  and  thus  one  judge  of  a  court  might  usurp  the  func- 
tions ©f  a  political  convention  and  hush  the  real  voice  of  the  party,  or  else 
be  brought  into  an  unseemly  political  wrangle.  This  view  .would  not 
deny  to  a  court  of  law  the  power  to  compel,  by  mandamus,  the  judges  of 
election  to  give  a  certificate  of  election  to  a  delegate,  but  the  court  would 
regard  such  certificate  as  merely  prima  facie  evidence  of  the  right  to  sit 
in  the  convention  and  subject  to  the  decision  of  the  convention  itself. 

The  distinguished  gentlemen  of  the  committee  frankly  concede  this 
'result,  but  say,  as  before  stated,  that  a  party  convention  loses  its  char- 
acter of  a  voluntary  association  and  relinquishes  its  right  to  be  the  sole 
judge  of  the  elections,  qualifications  and  returns  of  its  members  when  it 
decides  to  hold  primary  elections  for  the  election  of  delegates  pursuant 
to  the  statute.  It  is  impossible  for  the  court  to  take  this  view.  A  suffi- 
cient answer  to  this  suggestion  is  that  these  associations  are  not  created 
by  statute,  .but  merely  recognized  by  the  statute,  and  that  unless  express- 
ly or  by  clear  implication  prohibited  by  statute,  they  possess  all  their  orig- 
inal powers.  We  find  nothing  in  the  primary  law  that  expressly  or  im- 
pliedly curtails  their  powers  in  this  respect,  but  we  do  find  a  provision 
prohibiting  the  giving  of  proxies  by  delegates  to  the  convention.  The 
fact  that  this  well  known  prerogative  is  expressly  prohibifed  by  statute, 
should  incline  us  to  think  that  none  others  were  intended  to  be  excluded 
on  the  principle  of  expressio  unius  exclusio  alterius. 

We  can  not  agree  that  the  action  of  the  judges  of  the  election  in  re- 
ceiving and  counting  the  votes,  must  be  conclusive  upon  the  convention, 
but  if  the  convention  wantonly  and  wrongfully  disregarded  the  action  of 
the  judges  in  this  respect,  it  would  present  a  strong  argument  to  the  peo- 
ple against  voting  for  the  candidates  nominated  by  such  convention. 

In  this  connection  I  may  say  that  the  right  of  every  candidate  to  be 
present  and  witness  the  count  will  enable  him  to  secure  all  the  informa- 
tion necessary  for  the  contest  before  the  convention,  if  illegal  votes  are 
actually  counted. 

The  conclusion  is,  that  this  statute  was  not  intended  to  be  enforced 
by  the  equitable  remedy  of  injunction,  because  no  express  power  is  given 
by  our  statutes  to  courts  of  equity  to  enforce  political  rights  of  this  char- 
acter ;  but  that  the  remedy  of  the  party  aggrieved  is  the  legal  right  of  quo 
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warranto,  if  time  permits  between  the  election  and  the  holding  of  the 
convention,  or  by  contesting  before  the  convention  itself;  and  that,  in 
addition  to  this  remedy  of  the  party  himself,  the  offending  parties  may  be 
punished  criminally  for  violating  this  provision  of  the  statute.  These 
and  the  always  powerful  remedy  of  the  right  of  appealing  to  the  people 
are  the  only  ways  of  enforcing  this  statute. 

I  have  stated  that  these  considerations  against  the  jurisdiction  of 
the  court  were  not  urged  at  the  hearing  for  the  injunction,  but  I  do  not, 
by  this,  mean  to  reflect  upon  the  zeal  and  ability  of  counsel,  nor  do  I  thus 
desire  to  avoid  my  full  share  of  responsibility  for  issuing  the  injunction, 
which  now  I  see  was  void  for  want  of  jurisdiction.  But  it  must  be  said 
that  the  extreme  urgency  attending  the  application  for  the  injunctions 
made  it  impossible  to  consider  these  matters  at  that  time. 

It  follows  that  all  charges  of  contempt  herein  must  be  dismissed. 

Wm,  Worthington,  John  P.  Follett  and  Aaron  A.  Ferris,  for  charges 
of  contempt. 

James  B,  Swing,  C.  B.  Matthews,  Frank  Dinsmore,  Wm.  Littleford 
and  H.  L,  Gordon,  contra. 


EXECUTORS  AND  ADMINISTRATORS— REMOVAL. 

[Darke  Common  Pleas  1899] 

*H.  A.  Fox,  Ex*r.,  v.  Louisa  Keister,  bt  ku 

1.  Application  for  Rbmoval  of  Executor  or  Administrator. 

An  application  for  the  removal  of  an  administrator  or  an  ezeontor  must  state 
th^  facts  which  constitute  the  cause  of  removal ;  it  is  not  sufficient  to  charge 
neglect,  mismanagement,  maladministration  or  misapplication  in  general 
terms,  or  the  language  of  the  statute  (sec.  6017a.  Rev.  Stat,)  relating  to  cause 
for  which  removal  may  be  had. 

2.  Administrator  Buying  At  his  own  Sale. 

An  executor  or  administrator  is  not  permitted  to  acquire  property  at  his  own 
sale,  but  such  a  purchase  is  not  of  itself  proof  of  fraud,  waste,  neglect  of 
duty  maladministration  or  mismanagement,  or,  in  the  absence  of  fraudulent 
intent,  bad  faith  or  refusal  to  reconvey,  sufficient  ground  for  removal. 

3.  INDKBTED  TO  ESTATE  RELEASING  CONTRACTS. 

Nor  i-  the  f  ict  that  an  executor  or  administrator  i<»  indebted  to  the  estate;  not 
the  fa  t  that  he  released  a  firm  of  attorneys  from  an  advantageous  contracr 
for  settlement  of  the  estate,  permitting  such  counsel  to  receive  compensation 
a'tlowed  by  the  court,  in  the  absence  of  fraud  or  collusion,  grounds  for 
removal. 

Fisher,  J. 

The  great  care  with  which  this  case  has  been  prepared  and  the 
earnestness  with  which  it  was  presented  to  the  court  by  counsel,  im- 
pressed the  court  that  it  was  one  not  of  easy  solution,  and  the  conn 

•  This  decisi'^n  was  affirmed  was  the  circuit  c^urt.  May  term,  1899.  unreported 
for  decision  ho  ding  order  of   removal  subject  to  review,  see  8  Dec,  6  6   which 
decision  was  also  affirmed  by  the  circuit  court  without  report 
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has  given  the  case  careful  investigation,  both  as  to  the  law  involved 
and  as  to  the  facts,  as  they  appear  from  the  record  and  bill  of  excep- 
tions. 

In  passing  upon  a  branch  of  this  case  heretofore,  the  court  said: 
"An  executor,  deriving  his  authority  by  reason  of  a  trust  committed 
to  him  by  the  testator  in  his  will,  and  having  obtained  his  appoint- 
ment from  the  court  after  due  deliberation  and  upon  consideration  of 
the  interest  of  all  those  concerned,  should  not  be  removed  from  office 
without  sufficient  cause,  and  in  many  states,  Ohio  being  one  of  them, 
an  executor  can  only  be  removed  for  the  specific  causes  enumerated 
in  the  statutes." 

Proceeding^  to  remove  an  executor  or  an  administrator  must  be 
taken  in  the  probate  court.     They  are  original  proceedings. 

An  application  to  remove  can  only  be  made  by  a  person  interested 
in  the  estate,  and  must  be  made  by  motion,  in  writing,  or  by  formal 
complaint.  The  motion  or  formal  complaint  cannot  be  regarded  as 
evidence  of  the  facts  contained  in  it,  but  must  allege  the  reasons  for  re- 
moval.   Carpenter  v.  Grey,  32  N.  J.  Eq.,  692. 

Upon  the  filing  of  such  application  for  removal,  the  court  must 
give  due  notice  that  such  application  has  been  made  and  that  such 
executor  or  administrator  is  required  to  appear  and  show  cause  why  his 
authority  should  not  be  revoked.  21  Ency.  of  Law,  360,  note  i.  And 
the  court  cannot  remove  such  executor  or  administrator  unless  such 
petitioner  for  the  removal  has  fully  established  his  case  by  proper  evi- 
dence. 

Section  6017,  Rev.  Stat.,  provides:  "A  probate  court  may  at  any 
time,  remove  any  executor  or  administrator,  he  having  twenty  days' 
notice  thereof,  for  habitual  drunkenness,  g^oss  neglect  of  duty,  incom- 
petency, fradulent  conduct,  removal  from  state,  or  demands  existing 
between  him  and  the  estate,  which,  in  the  opinion  of  the  court,  may 
be  the  subject  of  controversy  or  litigation  between  him  and  the  estate, 
or  persons  interested  therein,  or  any  other  cause,  which,  in  the  opinion 
of  the  court,  renders  it  for  the  interest  of  the  estate  that  such  executor 
or  administrator  be  removed." 

It  will  be  observed,  from  the  reading  of  this  section,  that  this  power 
of  removal  vested  in  the  probate  court,  is  not  an  arbitary  one,  but 
must  be  exercised  in  furtherance  of  the  paramount  end  and  aim  of  the 
law,  and  while  the  safety  and  effective  administration  of  the  estate  is 
the  paramount  object  to  be  accomplished  the  court  must  not  permit 
this  consideration  to  control  personal  rights,  or  lead  to  the  impeachment 
of  the  competency  or  integrity  of  an  appointee,  merely  because  some 
other  person  may  be  better  qualified  for  the  trust,  unless  upon  the  alle- 
gation and  proof  of  such  facts  as  would  constitute  a  breach  or  mis- 
m-^nagement  of  the  trust."     First  Woemer,  paragraph  269. 
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Such  proceedings  are  in  the  nature  of  a  suit,  and  I  take  it  that  the' 
same  rules  of  practice  applicable  to  pleadings  in  general  are  applicable 
here. 

The  executor  or  administrator  has  a  right  to  answer  and  he  is  en- 
titled to  know  definitely  and  specifically  what  he  has  to  answer. 

All  the  authorities  that  I  have  had  the  opportunity  to  examine 
are  m  accord  with  these  views. 

Woemer  in  his  work  cm  American  Administration,  volume  i,  para- 
giaph  272,  says: 

*'Couns  will  not  permit  one  who  has  no  direct  interest  in  the  es- 
tate, or  who  cannot  be  benefited  by  the  order  which  he  prays  for  to 
prosecute  for  the  removal  of  an  executor  or  administrator.  Hence  it 
is  required  that  in  the  petition  or  motion,  the  interest  of  the  party  pre- 
senting it  shall  be  stated,  and  wherein  it  has  been  or  is  to  be  effected  by 
the  party  removed.  And  it  is  not  sufficient  to  charge  mismanagement, 
misapplication  of  the  funds,  or  maladministration  in  general  terms,  but 
the  facts  must  be  stated  which  constitute  the  allege  cause  for  removal, 
and  must  be  supported  by  affidavit." 

The  following  are  a  few  of  the  leading  cases  referred  to  by  the 
court  announcing  the  same  doctrine:  Neighbors  v.  Hamlin,  78  N.  C, 
42;  White  V.  Spaulding,  50  Mich.,  22;  Vail  v.  Givan,  55  Ind.,  59;  Huz- 
ze}  V.  Coffin,  i  A}Ien,  354;  Winship  v.  Bass,  12  Mass.,  199;  Thayer  v. 
Homan,  11  Met.,  104. 

As  one  of  the  grounds  of  error  assigned  is  the  overruling  of  the 
motion  by  the  executor  to  require  the  petitioner  to  make  her  motion 
more  definite  and  certain,  it  becomes  important  to  know  if  the  motion  or 
petition  was  sufficient  to  invoke  the  jurisdiction  of  the  court  for  the 
purpose  to  which  it  was  aimed. 

The  motion  is  as  follows : 

Now  comes  Louisa  Keister  and  represents  to  the  court  that  she  is 
an  heir  at  law  of  the  said  decedent,  John  Fox,  and  legatee  under  the 
will  ot  the  said  John  Fox,  deceased,  and  as  such  is  interested  in  the 
administration  of  said  estate.  And  she  now  comes  and  moves  the  court 
to  remove  the  said  executor  herein,  on  the  grounds  and  for  reasons  fol- 
lowing, to-wit: 

First.  That  said  executor  has  been  guilty  of  gross  neglect  of  duty 
in  tlie  settlement  of  said  estate. 

Second.  That  said  executor  is  wholly  and  totally  incompetent  to 
settle  said  estate. 

Third.  That  said  executor  has  been  guilty  of  fraudulent  conduct 
in  the  settlement  of  the  said  estate. 

Fourth.  That  there  are  unsettled  claims  eodsting  between  said 
executor,  H.  A.  Fox,  and  the  estate  which  will  be  the  subject  of  con- 
troversy between  him  and  said  estate,  or  persons  interested  therein. 
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Fifth.     That  said  executor  is  wasting  the  funds  of  the  estate. 

Sixth.  That  said  executor  has  unnecessarily  and  unreasonably  de- 
layed the  settlement  of  said  estate. 

Seventh.  That  said  executor  has  misappropriated  and  misapplied 
funds  belonging  to  the  estate. 

Eighth.  That  said  executor  has  converted  the  funds  belonging 
to  the  estate,  or  a  part  thereof,  to  his  own  use."    . 

It  will  be  observed,  that  the  averment  of  interest  in  the  estate  by 
the  petitioner  and  the  charges  against  the  executor,  upon  which  his 
removal  is  sought,  are  in  the  most  general  terms  and  in  almost  the  exact 
language  of  the  statute. 

Is  a  charge  in  the  language  of  the  statute  sufficient?  I  think  that 
the  answer  to  this  question  must  be  in  the  negative;  that  such  a  charge 
would  not  "be  sufficient  in  any  other  court  of  record  and  why  should 
the  lule  be  different  in  a  proceeding  of  this  class. 

It  is  averred  in  the  motion,  that  Louisa  Keister  is  an  heir  at  law  of 
the  decedent,  John  Fox,  and  a  legatee  under  his  will,  and  is  interested 
in  the  administration  of  the  estate,  but  it  does  not  appear  in  what  way, 
or  that  she  is  entitled  to  any  part  of  the  estate  on  distribution.  It  may 
be  that  she  has  received  her  legacy  or  her  full  distributive  share  in  the 
estate,  and  therefor,  in  law,  has  no  pecuniary  interest  in  the  estate. 

In  White  v.  Spaulding,  supra,  the  Supreme  Court  of  Michigan, 
Judge  Cooley  deciding  the  case,  held  that  an  averment  that  one  of  the 
petitioners  was  a  widow  of  the  deceased,  and  the  further  averment  that 
two  of  the  other  petitioners  were  the  principal  creditors  of  the  deceased, 
were  not  sufficient  to  show  such  interest  in  the  estate  as  to  warrant  the 
court  in  the  removal  of  the  executor. 

However,  if  this  was  the  only  ground  of  objection  to  this  motion 
for  removal,  the  court  would.be  inclined  to  hold  that  the  motion  suffi- 
ciently set  forth  the  interest  of  the  applicant,  but  it  is  further  objected 
that  the  charges  are  indefinite,  uncertain  and  vague.  / 

The  first  is  "that  the  executor  has  been  guilty  of  gross  neglect  of 
duty  in  the  settlement  of  said  estate.^'  This  is  simply  an  assertion  of  a 
conclusion  and  puts  neither  the  court  nor  the  executor  in  possession  of 
any  facts  showing  wherein  the  executor  has  been  guilty  of  gross  neg- 
lect of  duty.  The  same  objection  applies  to  the  second,  third,  fourth, 
fifth,  seventh  and  eighth  grounds  of  removal. 

True,  this  motion  cannot  be  received  as  evidence,  but  that  does 
not  relieve  the  petitioner  from  fully  disclosing  the  grounds  of  his  com- 
plaint and  placing  the  executor  in  a  position  to  know  what  charges  he 
has  to  meet. 

Again,  referring  to  the  case  of  White  v.  Spaulding,  supra,  the 
court  say: 

**The  petition  was  fatally  defective  in  the  first  requisite  of  showing 
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an  interest  in  the  petitioners.  It  was  equally  defective  in  its  statement 
of  the  ground  of  complaint.  The  vague  allegation  of  neglect  of  duty 
was  not  sufficient  to  put  the  administrator  upon  his  defense,  and  he 
might  have  disregarded  it  altogether." 

The  court  need  not  multiply  authorities  to  convince  the  learned 
counsel  in  this  case,  that  such  a  vague  and  uncertain  statement  in  a  pe- 
tition, at  best  mere  conclusions,  would  be  of  little  value  and  be  sub- 
ject to  a  motion  to  make  it  more  definite  and  certain,  or  a  dismissal  of 
the  petition  on  the  ground  that  it  stated  no  ground  of  complaint.*  Rail- 
road V.  Wilson,  31  Ohio  St.,  557;  State  ex  rel.  v.  Kearns,  47  Ohio  St., 
566;  B.  &  O.  Ry.  Co.  V.  Walker,  45  Ohio  St.,  577,  583;  U.  S.  Rolling 
Stock  Co.  V.  Riilway  Co.,  34  Ohio  St.,  430,  467. 

I  am,  therefore,  of  the  opinion  that  the  court  erred  in  overruling 
the  motion  to  require  the  petitioner  to  make  her  charges  more  definite 
and  certain. 

For  the  purposes  of  this  case,  the  court  probably  need  go  no  fur- 
ther; but,  inasmuch  as  the  probate  court,  on  the  overruling  of  the  mo- 
tion to  make  more  definite  and  certain,  preceeded  to  hear  the  case  upon 
the  evidence,  and  inasmuch  as  no  general  objection  was  made  to  the 
introduction  of  any  evidence  and  as  all  the  evdence  is  embodied  in  the 
bill  of  exceptions,  and  error  is  assigned,  that  evidence  was  admitted, 
under  the  objection  of  the  plaintiff  in  error,  to  his  prejudice,  and  that 
the  evidence  does  not  sustain  the  judgment  of  the  court,  I  have  care- 
fully read  all  the  evidence  and  examined  all  the  exhibits,  and  will  en- 
deavor as  briefly  and  as  clearly  as  possible  to  state  my  conclusions 
upon  the  questions  involved. 

It  appears  from  the  bill  of  exceptions,  that  testimony  was  directed 
first  to  showing  that  the  executor  was  the  purchaser*  of  some  of  the  real 
estate  at  his  own  sale,  and  I  suppose  this  conduct  of  the  executor  is  in- 
tended to  be  covered  by  the  third  ground  or  charge  for  removal — "That 
the  said  executor  has  been  guilty  of  fraudulent  conduct  in  the  settlement 
of  said  estate." 

I  am  not  unmindful  of  the  fact  that  the  statute  gives  to  the  probate 
court  a  very  broad  discretion,  to  remove  any  executor  or  administrator 
when  he  becomes  unsuitable  to  perform  the  duties  of  the  office,  either 
because  his  character  or  relations,  business  or  social,  have  become  such 
as  to  render  it  improbable  that  he  can  fulfill  the  duties  of  his  office  as 
they  should  be  performed. 

However,  there  must  appear  some  ground  for  the  exercise  of  this 
power,  and  before  the  court  would  be  warranted  in  removing  an  execu- 
tor for  the  cause  of  buying  at  his  own  sale,  it  must  appear  that  there  was 
some  fraudulent  intent  in  fact  on  the  part  of  the  executor  to  benefit  him- 
self to  the  injury  of  the  estate. 

There  is  no  question  about  the  rule  of  law  that  an  executor  or  ad- 
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ministrator  cannot  buy  at  his  own  sale,  and  that  such  purchase  will  be 
held  to  be  for  the  benefit  of  the  trust,  regardless  as  to  whether  the  sale 
was  for  the  advantage  or  the  disadvantage  of  the  estate,  or  whether  it 
was  fraudulent  or  made  in  good  faith.  But,  while  this  is  true,  it  cannot 
be  said,  that  where  an  executor,  after  using  all  the  efforts  in  his  power 
to  sell  a  piece  of  real  estate,  in  good  faith,  for  the  purpose  of  saving 
costs  to  the  estate,  at  the  suggestion  of  others  and  with  the  knowledge 
of  all  those  concerned,  bids  in  the  real  estate  without  any  intentional 
fraud  on  his  part  ,  that  such  conduct  is  sufficient  to  warrant  the  court 
in  removing  the  executor  under  the  charge  of  fraud. 

The  evidence  does  not  disclose  any  fraudulent  conduct  in  any  par- 
ticular on  the  part  of  the  executor,  in  the  disposition  of  the  fifty-four  and 
eighty-five  acre  tracts  of  land  which  were  bid  in  by  Schnaus,  and  after- 
wards transferred  to  one  of  the  sons  of  the  executor.  It  does  not  dis- 
close that  the  property,  at  the  time  of  the  sale,  or  now,  is  worth  as  much 
as  the  executor  charges  himself  with,  as  having  received  from  Schnaus. 
It  does  not  disclose  that  Mrs.  Keister  has  been  injured  by  the  malad- 
ministration, but  it  does  disclose  that  the  petitioner,  and  all  others  in- 
terested in  the  estate,  were  present  at  the  different  times  this  property 
was  offered  for  sale ;  that  they  knew  of  the  real  condition  of  things ;  that 
they  have  made  no  objection  to  the  probate  court  to  the  sale  or  to  the 
amounts  with  which  the  executor  has  charged  himself  in  his  accounts  as 
received  from  the  sale ;  and  it  further  appears  that  the  executor  has  made 
a  proposition  in  open  court  to  convey  the  land  to  the  persons  interested 
in  said  estate,  on  their  payment  to  him  of  the  amount  of  money  with 
which  he  charges  himself,  whereby  all  possible  wrong  can  be  righted,  a 
duty  which  the  court  can  require  him  to  perform. 

Woemer,  in  his  work  on  Administration,  under  sec.  271  of  the  first 
volume,  says: 

**A  trustee  is  not,  at  common  law  and  under  the  law  in  most  of  the 
states,  permitted  to  acquire  property  at  the  trustee  sale ;  but  such  a  pur- 
chase is  not  in  itself  proof  of  waste  or  mismanagement,  and  hence  not 
a  ground  for  the  removal  of  an  executor." 

Nor  can  it  be  said  to  be  any  proof  of  fraud  or  maladministration, 
neglect  of  duty,  wasting  funds,  misappropriation  of  funds  or  converting 
funds  to  his  own  use. 

The  next  proposition  to  which  evidence  was  directed,  is  that  in  rela- 
tion to  attorneys'  fees.  It  appears  from  the  evidence  that  the  executor, 
about  the  time  he  entered  upon  his  duties  as  such,  entered  into  a  con- 
tract with  a  firm  of  lawyers  in  which  they  agreed  to  do  the  work  neces- 
sary to  close  up  the  estate  for  three  hundred  dollars.  It  further  appears 
from  the  evidence  that  for  reasons  which  appeared  satisfactory  to  the  ex- 
ecutor, he  released  the  attorneys  from  this  contract  and  employed  addi- 
tional counsel,  under  the  arrangement  that  they  should  have  such  com- 
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pensation  as  the  probate  court  might  allow  for  their  services.  This  con- 
duct on  the  part  of  the  executor  is  assigned  as  a  ground  for  the  removal, 
and,  I  suppose,  is  intended  to  fall  under  the  fifth  ground  of  the  motion, 
"That  said  executor  is  wasting  the  funds  of  said  estate,"  inasmuch  it  ap- 
pears from  the  evidence  that  the  probate  court  has  been  liberal  in  allow- 
ing compensation  for  services  of  attorneys,  not  only  to  those  employed 
by  the  executor  but  also  to  those  employed  by  the  heirs  who  are  seeking 
his  removal,  to  perform  the  same  services. 

The  whole  question  of  compensation  to  counsel  employed  by  the 
executor  is  one  for  the  probate  court.  A  contract  between  the  executor 
and  his  counsel  would  be  a  personal  one  and  in  no  way  could  bind  the 
court  in  fixing  the  compensation. 

It  could  not  be  enforced  by  the  estate  nor  against  the  estate.  Such 
contract  might  be  looked  to  by  the  court  for  the  purpose  of  determining 
what  would  be  a  fair  compensation,  but  further  it  could  have  no  legal 
significance,  except  as  between  the  parties  individually. 

I  do  not  think  that  the  mere  fact  alone,  without  any  other  evidence 
of  misconduct,  that  an  executor  released  a  personal  contract  as  to  at- 
torneys' fees,  which  might  incidentally  have  been  an  advantage  to  the 
estate,  and  thus  left  the  question  of  compensation  to  the  court,  shows 
such  maladministration  as  would  justify  the  court  in  removing  the  exe- 
cutor. 

In  this  case  there  is  no  evidence  of  any  fraudulent  conduct  in  the 
submission  of  the  question  of  compensation  to  the  court.  No  evidence 
of  collusion  between  counsel  and  the  executor.  No  evidence  that  the 
executor  claimed  for  services  not  rendered. 

It  is  not  claimed  that  the  fees  allowed  by  the  court  were  unreason- 
able. On  the  contrary,  counsel  stated  they  made  no  such  claim  of  that 
kind. 

While  the  fees  paid  to  counsel  by  order  of  the  court  appear  to  this 
court  excessive,  yet  the  executor  ought  not  to  be  impeached  on  account 
of  the  handsome  fees  paid  to  counsel,  especially  employed  by  the  present 
objectors,  out  of  the  estate  by  order  of  the  cuort  with  the  knowledge  of 
all  interested,  including  the  plaintiflFs  in  this  suit,  for  services  which  were 
being  performed  by  the  counsel  employed  by  the  executors. 

The  practice  of  permitting  heirs  to  employ  counsel  in  such  cases  and 
have  them  paid  out  of  the  estate  is  to  be  condemned,  but  when  paid  by 
order  of  the  court,  the  wrong,  if  any,  should  not  be  charged  to  the 
executor. 

The  evidence  shows  that  the  claims  for  these  fees  were  made  to  the 
court  with  the  knowledge  of  the  plaintiff  and  all  concerned.  That  they 
were  allowed  by  the  court  and  paid  without  any  objection.  That  the  ac- 
count of  the  executor  showing  and  claiming  such  payments  as  credits 
was  properly  heard,  passed  and  allowed  with  their  knowledge  and  with- 
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out  a  single  intimation  of  dissent,  and  it  is  rather  late  in  the  day  to  ask  a 
removal  of  the  executor  for  the  payment  of  expenses  on  the  order  of  the 
court  and  to  which  they  were  privy. 

The  evidence  is  next  directed  to  the  repairs  on  the  Hagerman  mill. 
Is  there  anything  under  this  head  that  sustains  the  charge  of  waste,  mis- 
application of  funds,  etc.? 

The  property  repaired  was  a  flouring  mill  depending  for  its  salabil- 
ity  upon  its  custom  and  good  will.  The  will  provides  in  item  six:  "I 
direct  my  executor  to  take  full  charge  and  control  of  the  real  estate  I  may 
own  at  my  death,  rent  and  manage  the  same,  pay  taxes  and  repairs  there- 
on until  the  same  is  disposed  of  as  provided  by  this  will." 

It  is  not  denied  but  that  the  mill  needed  repair;  it  is  not  denied  that 
the  executor  sought  the  advice  of  the  probate  court ;  it  is  not  denied  that 
he  did  what  he  did  openly  above-board;  that  all  parties  had  full  knowl- 
edge of  his  dings  and  made  no  objections;  it  is  not  contradicted  that  the 
executor,  as  soon  as  possible  after  his  father's  death,  took  steps  to  sell  the 
mill  at  public  auction;  it  is  not  claimed  but  that  such  sale  was  fair  and 
open  to  all  bidders,  nor  is  there  any  evidence  that  the  estate  was  injured 
by  the  repairs. 

It  sems  to  me  that  the  time  to  object  and  ask  removal  was  at  the 
time  the  executor  was  doing  the  repairing,  and  not  wait  to  see  where  the 
cat  jumped,  and  then  if  it  did  not  jump  their  way,  object.  These  object- 
ors not  only  did  this,  but  permitted  the  account  containing  these  charges 
of  repairs  to  be  passed  upon  by  the  court  and  be  approved  by  him. 

I  am  unable  to  see,  from  the  evidence  relating  to  repairs  upon  this 
mill,  where  it  supports  either  one  of  the  charges.  It  shows  that  the  exe- 
cutor acted  under  the  direction  of  the  will  and  court  in  a  fairly  prudent 
manner  and  in  good  faith. 

I  do  not  think  that  the  testimony  shows  any  ground  of  removal  un- 
der the  fourth  charge,  "that  there  are  unsettled  claims  existing  between 
the  executor  and  the  estate,"  etc. 

By  law  any  debt  owing  by  the  executor  to  the  estate  becomes  assets 
in  his  hands  upon  appointment  and  for  which  his  bond  is  liable. 

If  the  executor  in  this  case  owes  the  estate  anything  on  account  of 
the  Dan  Fox  or  the  Williamson  note,  it  is  an  easy  matter,  without  the 
expense  of  a  removal,  to  have  the  matter  settled  by  exceptions  to  his  ac- 
count in  the  probate  court. 

All  the  parties  concerned  knew  at  the  time  the  inventory  was  made, 
at  the  time  it  was  filed,  at  the  time  the  first  account  was  filed,  heard  and 
allowed  as  much  about  these  notes  and  the  executor's  indebtedness  to  the 
estate  as  they  knew  when  they  testified  in  this  case,  yet  not  a  single  ex- 
ception or  objection  of  any  kind  was  made. 

While  such  conduct  does  not  estop,  yet  it  is  a  circumstance  that 
should  be  looked  to  as  to  the  good  faith  in  a  case  where  an  executor  has 
proceeded  to  the  very  closing  of  the  estate  without  objection. 
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"The  court,"  says  Woemer  in  paragraph  271,  volume  i,  "will  not 
remove  an  administrator  regularly  appointed  upon  the  suggestion  of  a 
party  who  was  privy  to  the  appointment  that  the  administrator  is  in- 
debted to  the  estate,  which  is  denied  by  the  administrator;  the  proper 
remedy  being  to  surcharge  the  administrator's  account  in  the  probate 
court."  5  Pa.  L.  J.  R.,  139;  Huzze  v.  Coffin,  Exr.,  i  Allen,  354;  Winship 
V.  Bass,  12  Mass.,  199. 

Before  the  court  would  be  warranted  in  removing  an  executor,  it 
must  appear  that  it  would  be  for  the  interest  of  the  estate.  This  estate 
appears  to  be  almost  entirely  settled.  The  assets  have  been  collected. 
All  the  real  estate,  save  a  small  piece  in  Florida,  has  bee  sold;  the 
money  collected  and  distributed  among  the  heirs.  The  balance  in  the 
executor's  hands  apparently  belongs  to  him  on  distribution.  All  the 
matters  complained  of,  being  past  transactions  and  conduct,  can  be  more 
easily  reached  and  corrected  by  exceptions  in  the  probate  court,  than  by 
removal.  yVll  the  errors  of  account,  failure  to  charge  himself  with  assets, 
are  subject  to  correction  on  exceptions.  An  executor  may  commit  error 
of  judgment  and  errors  in  his  accounts  or  make  mistakes  in  the  construc- 
tion of  the  will  and  the  management  of  the  estate,  these  the  court  will  and 
must  correct,  but  will  not  remove  the  executor  unless  there  is  willful  mis- 
conduct or  improper  dispositon  of  the  assets,  i  Woerner  par.  271 ;  18  S. 
C,  396;  32  N.  J.  Eq..  692;.  81  N.  C.  ,195. 

I  do  not  think  the  evidence  shows  that  the  interest  of  the  estate  re- 
quires the  removal. 

The  order  of  the  probate  court  in  removing  the  executor  is  reversed 
at  the  cost  of  defendants  in  error,  and  cause  remanded  to  probate  court 
with  order  to  sustain  the  motion  to  make  the  charges  more  definite  and 
certain. 

/.  /.  Allread,  for  plaintiff  in  error. 

/.  C.  Clark,  Anderson  &  Bowman  and  Williams  &  Crickenberg,  for 
defendants  in  error. 


NEGLIGENCE— UNBLOCKED  FROGS. 

[Superior  Court,  General  Term,  1898.] 

♦Pittsburg,  Cincinnati,  Chicago   &   St.  Louis  Railway  Co.  v, 
Frances  B.  Burroughs. 

BRAKEMAN  not  RKQUrRED  TO  PRESUME  THAT  ThERE  IS  AN  UNBLOCKED  FROO. 

It  cannot  be  imuutei  to  a  railwiy  brakeman  as  neglifi:ence  that  he  did  not  act, 
when  he  had  occasion  at  nifjfht  to  step  across  one  of  the  tracks,  upon  the  pre- 
sumption that  there  wrs  an  unblocked  fro^  near,  in  which  his  foot  mieht  be 
caui^ht.  He  had  a  rij^ht,  knowing  the  requirements  of  the  law  of  1888,  to 
presume  that  there  were  no  unblocked  frogs,  and  to  act  accordingly. 

Smith,  J. 

This  \vas  an  action  for  wrongful  death  in  which  the  plaintiff  below 
recovered  n  judgment. 

♦  For  a  previous  decision  in  this  case,  see  6  Dec,  627. 
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The  deceased  met  his  death  by  being  run  over  by  a  caboose  in  the 
yards  of  the  railroad  company  on  the  night  of  December  20,  1893.  He 
was  employed  as  a  freight  brakeman,  and  having  occasion  to  step  across 
one  of  die  tracks  of  the  railroad  company,  he  was  struck  by  a  caboose 
which  was  making  what  is  known  as  a  running  switch,  when  it  was 
claimed  by  plaintiff  he  grabbed  the  caboose  and  was  dragged  along  some 
distance,  when  his  foot  caught  in  an  unblocked  frog  on  the  tracks  of  the 
company,  and  he  was  dragged  under  the  car  and  killed. 

The  case  has  been  twice  tried  and  the  record  and  briefs  are  of  an  ex- 
tended character,  the  plaintiff  making  a  large  number  of  assignments  of 
error. 

We  are  of  the  opinion,  however,  that  only  one  assignment  of  error 
requires  any  special  mention.  That  assignment  of  error  is  with  respect 
to  the  giving  of  the  following  charge  by  the  court : 

"If  you  find  he  was  guilty  of  contributory  negligence  in  getting  in 
front  of  the  caboose  originally,  then  in  order  for  the  plaintiff  to  recover  at 
all  in  this  action  the  plaintiff  must  show  to  you  affirmatively,  by  a  pre- 
ponderance of  the  evidence  in  the  case,  that  notwithstanding  he  was  neg- 
ligent in  getting  on  the  track  and  being  struck  originally,  the  decedent 
would  have  avoided  the  injury  which  caused  his  death  if  it  had  not  been 
for  that  unblocked  frog,  if  you  find  there  was  such  unblocked  frog." 

The  charge  had  in  mind  the  act  of  March  3,  1888,  85  O.  L,,,  105, 
which  declares  "that  every  railroad  corporation  operating  a  railroad  or 
part  of  a  railroad  in  this  state,  shall,  before  the  first  day  of  October  in  the 
year  eighteen  hundred  and  eighty  eight,  adjust,  fill  or  block  the  frogs, 
switches  and  guard  rails  on  its  track,  with  the  exception  of  guard  rails  on 
bridges,  so  as  to  prevent  the  feet  of  its  employees  from  being  caught 
therem." 

In  Sheraman  &  Redfield  on  the  Law  of  NegUgence,  vol.  i,  sec.  92, 
H  is  slated  that : 

'As  there  is  a  natural  presumption  that  every  one  will  act  with  due 
care,  it  can  not  be  imputed  to  the  plaintiff  as  negligence  that  he  did  not 
anticipate  culpable  negligence  on  the  part  of  the  defendant  or  of  a 
stranger.  He  has  a  right  to  assume  that  every  one  else  will  obey  the  law 
nncliiding  not  only  the  common  law,  but  also  any  statutes  or  city  ordi- 
nances) and  to  act  upon  that  belief.  But  if  the  plaintiff  sees,  or  by  ordi- 
nary care  could  see,  that  the  defendant  had,  in  fact,  negligently  exposed 
him  to  the  risk  or  injury,  or  will  probably  do  so,  he  can  no  longer  rely 
utx)n  this  presumption,  and  must  use  all  the  additional  precautions,  on 
his  own  part,  which  a  person  of  ordinary  prudence  would  use  in  view  of 
the  circumstances  as  they  are,  and  not  as  they  ought  to  be." 

Bearing  in  mind  this  rule  of  law,  we  think  that  when  on  this  night 
the  deceased  stepped  upon  the  track  he  was  accountable  for  not  taking 
such  precautions  to  avoid  danger  that  an  ordinarily  prudent  man  would 
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take ;  but  ps  he  had  the  right  to  presume  that  any  frogs  on  the  track  were 
clocked,  he  was  not  compelled  to  so  conduct  himself  as  to  avoid  being 
struck  by  the  car  and  killed  by  his  foot  being  dragged  into  an  unblocked 
frog.  As  he  had  the  right  to  presume  there  was  no  unblocked  frog,  he 
had  the  right  to  conduct  himself  accordingly.  The  charge  is  based  upon 
the  hypothesis  that  the  jury  might  find  that  but  for  the  unblocked  frog  he 
would  not  have  been  injured.  If  the  jury  did  so  find,  we  think  the 
charge  was  a  correct  statement  of  the  law  which  should  have  governed 
them. 

Judgment  affirmed. 

IV,  IW  Ramsey f  for  plaintiff. 

Francis  B,  James,  for  defendant. 


VENDOR'S  LIEN— CHATTEL  MORTGAGES— ATTORNEY  FEES. 

[Hamilton  Court  of  Insolvency,  April  Term,  1899.] 

In  rb  Assignment  op  Max  C.  Rbkfbr. 

1.  No  Vendor's  Libn  on  Pbrsonai«  Proprrty. 

There  is  no  such  thing  in  law  as  a  vendor's  lien  relating  to  personal  property. 

2.  CoKDiTiONAi,  Sai3— Carrying  out  Contract. 

The  taking  of  a  chattel  mortgage  for  the  purchase  price  of  a  machine  sold  to 
be  paid  for  when  it  was  set  up  aud  had  shown  its  capacity  to  do  the  work 
intended,  after  the  machine  has  been  tested  aud  found  satisfactory,  is  not 
taking  security  for  a  pre-existing  debt  within  sec.  6355  or  3206u,  Rev.  Stat; 
it  is  simply  carrying  out  the  original  contract  of  purchase. 

3.  Mortoagb  Supbrior  to  Ci^aims  of  Opbratives. 

Such  mortgage  is  superior  to  the  claims  of  the  operatives  of  the  insolvent 
mortgagor  to  preference  under  sees.  6355  and  8206a,  Rev.  Stat. 

4.  Rule  as  to  Counsel  Fees. 

The  doctrine  of  guanlum  meruit  should  govern  allowance  of  counsel  fees.  The 
amount  involved  should  not  exercise  a  controlling  effect  and  generosity  ought 
not  to  be  exercised  when  the  whole  estate  consists  of  the  property  thus  mort- 
gaged.   This  case  involves  about  |4,000  and  court  allowed  $250  to  counseL 

Ferris,  J. 

This  matter  comes  now  for  a  decision  upon  a  motion  to  establish 
priorities,  determine  liens  and  for  a  distribution  of  the  proceeds  arising 
in  the  matter  of  the  assignment  of  M.  C.  Reefer.  A  number  of  novel 
questions  have  been  presented  to  the  court,  fairly  raised  by  the  state  of 
facts  disclosed  by  the  testimony,  and  necessitate  ruling^,  some  of  which 
seem  reasonably  clear  from  the  authorities,  others  not  so  lucid  as  to  make 
the  court  feel  perfectly  sure  of  its  premises. 

The  following  seems  to  be  admitted :  R.  Hoe  &  Co.,  a  finn  or  cor- 
poration doing  business  in  the  city  of  New  York,  entered  into  a  contract 
of  sale  with  M.  C.  Reefer  of  this  city,  by  which  a  printing  press  was  sold 
to  M.  C.  Reefer  in  consideration  of  the  sum  of  $7,000.    The  contract 
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being  in  writing,  discloses  that  a  payment  of  $500.00  in  cash  was  to  be 
made  as  «  condition  precedent  to  shipment.  $6,500  was  to  be  evidenced 
by  notes,  secured  by  a  chattel  mortgage,  after  the  arrival  of  the  printing 
press  in  the  city  of  Cincinnati  and  upon  evidence  to  Reefer  that  the  press 
had  a  capacity  as  warranted  or  agreed  upon. 

The  correspondence  shows  that  the  sale  was  made  in  the  city  of  New 
York,  the  price  named  F.  O.  B.,  N.  Y.  There  does  not  seem  to  be  any 
discussion  as  to  the  meaning  of  the  expression  F.  O.  B.,  free  on  board  of 
cars. 

The  testimony  discloses  the  fact  that  upon  the  arrival  of  the  printing 
press  in  the  city  of  Cincinnati,  the  agent  or  representative  of  Hoe  &  Co., 
acting  under  instructions  to  that  effect  from  his  principals,  did,  to  the 
extent  possible,  take  possession  of  the  press,  and  for  Hoe  &  Co.,  acted  as 
representative,  as  the  court  construes  the  contract,  for  the  purpose  of 
carrying  out  the  effect  of  the  sale  therof . 

It  is  now  urged  that  under  the  facts  shown,  by  virtue  of  the  provi- 
sions of  sec.  3206-a,  Rev.  Stat.,  as  well  as  by  virtue  of  the  provisions  of 
sec.  6355,  Rev.  Stat.,  certain  persons  who  rendered  services  for  M.  C. 
Reefer  prior  to  the  date  of  the  giving  of  a  chattel  mortgage  in  November 
of  1896,  obtained — ^there  is  some  discussion  here — 2l  preference  or  a  lien 
that  antedates  the  chattel  mortgage  lien  obtained  by  R.  Hoe  &  Co.,  and 
*hat  this  court,  in  the  distribution  of  this  fund,  should  find  that,  by  virtue 
of  those  two  sections,  priority  as  a  matter  of  law,  is  to  be  given  to  these 
Claims  which  are  antecedent  to  and  have  stronger  equity  than  the  mort- 
gage lien  of  R.  Hoe  &  Co. 

And  it  is  urged  that  this  court,  by  virtue  of  the  finding  had  as  the 
result  of  a  suit  instituted  in  the  superior  court  of  this  city  in  replevin, 
is  bound  by  the  degree  ther^  entered,  so  far  as  all  questions  relating  to 
"ownership  and  possession,"  and  that  therefore  nothing  remains  but  for 
this  court  to  determine  between  the  parties  as  to  which  has  the  prior  lien. 

The  court  is  also  asked  in  this  connection,  as  growing  out  of  this 
transaction,  to  find  that  upon  the  sum  of  $4,000  which  the  court  has  con- 
strued heretofore  to  be  a  fund  in  this  court  for  distribution,  that  upon 
such  amount  the  assignee  is  entitled  to  have  his  commission  estimated, 
and  it  is  urged  that  the  principles  laid  down  in  Stone  v.  Strong,  42  Ohio 
St.,  53,  as  well  as  Shaw,  Trustee,  v.  Building  Association,  3  Circ.  Dec, 
340,  and  the  recent  case  of  John  v.  Andrews  *  do  not  apply  as  to  personal 
property,  and  that  therfore  the  assignee  is  entitled  to  his  commissions 
estimated  upon  the  $4,000. 

It  is  also  urged  that,  in  as  much  as  the  equitable  title  to  the  property, 
in  any  event,  was  in  the  assignee,  and  that  the  value  of  such  equity  could 
not  be  determined  until  sale,  that  such  services  as  were  rendered  by  the 
attorney  are  entitled  to  be  paid  out  of  the  $4,000,  being  the  amount  of  the 
assigned  estate. 

*  Unreported— Editor. 
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These  claims,  both  as  to  commissions  and  as  to  counsel  fees,  are 
denied  by  Hoe  &  Co.,  who  urge  that  the  analogy  between  the  proceeds 
of  the  sales  of  property,  real  and  personal,  is  so  strong  as  to  bear  such  a 
verisimilitude  as  that  the  court  will  apply  the  rules  laid  do>yn  in  Johns 
V.  Andrews  and  other  cases  heretofore  mentioned. 

The  court  coming  now  to  determine  these  maters,  speaks  first  of 
those  questions  about  which  there  can  be  no  serious  discussion.  The 
action  prosecuted  in  the  superior  court  in  Cincinnati,  determined  the 
right  of  the  parties  at  the  time  of  the  institution  of  the  suit,  and  the  court 
herein  found  that  the  assignee  was  entitled  to  possesson  of  the  property 
in  question ;  its  value  was  fixed  ^t  $4,000,  but  the  court  being  entirely 
without  jurisdiction,  could  not  and  did  not  attempt  to  pass  upon  any  ques- 
10ns  relating  to  priority,  did  not  establish  any  of  the  liens,  and  could  not, 
under  the  ruling,  have  made  order  of  distribution. 

The  fund,  therefore,  is  before  this  court  simply  and  solely  for  the 
purpose  of  determining  what  charges  are  proper  in  the  distribution  of 
the  fund,  and  to  that  end  must  establish  priorities. 

Considering  first — ^because  it  is  foremost  in  importance  and  pivotal 
as  to  the  majority  of  the  questions  before  the  court — what  was  the 
transaction  as  shown  by  the  testimony^  Irrespective  of  the  very  great 
help  that  has  been  given  to  the  court  by  singularly  able  briefs,  and  leav- 
ing entirely  out  of  consideration  all  questions  of  law,  the  facts  in  this  case 
seem  perfectly  plain. 

R.  Hoe  &  Co.,  entered  into  a  contract  that  was  simple  and  not  open, 
in  the  judgment  of  the  court,  to  any  reasonable  doubt  as  to  its  meaning. 
In  consideration  of  the  sum  of  $7,000  the  press  was  sold ;  $500  of  which 
was  to  be  paid  in  cash ;  $6,500  was  to  be  paid  when  the  press  gave  satis- 
faction and  showed  that  it  was  up  to  the  guaranty.  All  that  was  done 
from  the  time  that  this  contract  was  entered  into  was,  in  the  judgment  of 
the  court,  part  and  parcel  of  that  which  was  necessary  to  be  done  to  com- 
plete the  contract  as  originally  agreed  upon.  The  press  had  shown  its 
capacity  to  print  a  certain  number  of  papers  prior  to  the  time  of  the 
execution  of  the  mortgage;  it  had  shown  its  capacity  to  do  that  which 
was  the  extent  of  the  warranty,  namely,  the  printing  of  the  Sunday 
paper  in  volume,  in  size ;  and  while  it  may  have  been  a  pretext  used  by 
Reefer  for  the  purpose  of  delaying  the  time  of  the  execution  of  the  notes 
and  mortgage,  yet  there  can  be  no  question  but  that  there  was  no  time  be- 
tween the  date  of  the  sale  in  New  York,  and  the  time  of  the  execution 
of  this  chattel  mortgage,  when  it  was  not  the  legal  right  of  Hoe  &  Co., 
to  have  insisted  upon  a  compliance  with  the  contract  of  sale  after  the 
time  that  the  property  in  the  possession  of  Reefer  had  shown  its  capacity 
to  cover  tlie  warranty. 

The  court  has  examined  very  carefully  all  of  the  cases  referred  to 
by  counsel,  including  particularly.  "Benjamin  on  Sales,"  for  the  purpose 
of  determining  whether  there  are  any  rules  of  law  that  would  interfere 
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with  the  plain  reading  of  this  contract — that  would  interfere  with  its  exe- 
cution. There  can  be  none,  for  the  principle  is  well  settled  both  reason 
and  authority,  and  the  court  is  of  opinion  from  such  authority  as  well  as 
well  from  the  reason,  that  this  contract  is  not  susceptible  of  any  other 
interpretation  than  that  Hoe  &  Co.,  were  instituting  a  proceeding  that 
v/as  their  right  under  the  original  contract,  when  they  secured  the  mort- 
gage covering  the  $6,500. 

The  court  has  gone  fully  into  this  matter  for  the  purpose  of  reaching 
the  conclusion  as  to  whether,  under  sec.  6355,  Rev.  Stat.,  it  can  be  suc- 
cessfully urged  that  this  security  was  given  to  cover  a  pre-existing  debt. 
Counsel  has  properly  defined  the  meaning  of  that  expression,  and  has 
also  made  a  distinction — not,  however,  a  difference — ^between  the  ex- 
pression  "preference"  and  the  expression  "liqii,"  and  while  the  statute 
itself  clearly  recognizes  the  existence  not  only  of  a  mortgage  lien,  but  an 
equitable  lien,  a  vendor's  lien,  those  liens  that  are  statutory,  clearly 
marked  out,  leavo  no  question  whatever  that  the  contention  is  right. 
There  is  no  such  thing  in  law  as  a  vendor's  lien  relating  to  personal 
property  and  that  the  lien  that  was  obtained  by  Hoe  &  Co.,  does  not  need 
equitable  consideration  to  support  it.  When  you  speak  of  Hens  you  are 
then  in  the  domain  of  equity,  because  you  speak  of  a  mortgage  lien  de- 
termined clearly  by  the  terms  of  a  statute  expressed  and  not  to  be  mis- 
understood. 

Hoe  &  Co.  did  all  and  singular  the  things  that  were  necessary  to  ob- 
tain a  mortgage  lien  in  satisfaction  of  a  contract  of  sale,  not  to  recover  a 
pre-existing  debt,  but  as  part  and  parcel  of  the  performance  of  a  contract 
entered  into  in  good  faith  and  for  a  proper  consideration,  needing  no 
subsequent  consideration  to  support  the  mortgage  in  question. 

Now,  there  have  been  attempts  in  times  past  to  reconcile  the  differ- 
ences aricing  from  the  reading  of  sees.  3206-a  and  6355,  Rev.  Stat.,  but 
the  results  are  the  same  in  all  cases.  Men  will  always  differ  with  refer- 
ence to  the  consideration  of  these  two  sections. 

But,  in  my  mind,  as  applicable  to  the  case  at  bar,  there  can  he  no 
doubt  of  the  conclusion,  or  that  sec.  6355,  Rev.  Stat.,  although  first 
passed  in  order  of  time  as  to  sec.  3206-a,  Rev.  Stat.,  was  to  grant  a  pre- 
ference and  not  to  disturb  a  lien. 

If,  therefore,  the  court  is  right  in  concluding  that  the  mortgage  lien 
of  Hoe  &  Co.,  was  for  a  valuable  consideration,  and  not  within  any  of  the 
exceptions  of  sec.  6355,  Rev.  Stat.,  then  the  single  question  remains  as 
between  these  laborers  who  performed  these  services — were  such  acts 
done  as  would  invalidate  that  preference?.  It  is  urged  that  Hoe  &  Co.. 
were  not  diligent  in  the  exercise  of  their  rights ;  that  they  permitted 
property  to  be  in  possession  of  Reefer  so  as  to  permit  a  claim  to  arise  that 
was  superior  to  the  rights  of  all  parties,  and  that  such  conduct  worked  an 
irreparable  injury  to  parties  who  were  in  the  employment  of  Reefer,  pre- 
suming that  he  was  the  owner  of  that  property  and  on  the  strength  and 
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faith  of  which  rendered  services  to  him,  and  that,  therefore,  the  equitable 
doctrine  should  apply  that  where  mischief  or  an  injury  was  caused  by 
two  persons,  the  one  who  was  the  most  responsible  agent  in  producing  it 
should  suffer,  the  one  who  is  least  responsible  should  have  the  advan- 
tage ;  that  there  being  a  fund  about  which  there  is  a  contention  whether 
Hoe  &  Co.,  claiming  a  superior  lien  to  that  of  the  laborers,  such  claim 
should  not  be  recognized  by  the  court  in  view  of  such  circumstances. 

The  testimony  itself  does  not  warrant  such  a  conclusion.  So  far  as 
it  was  possible.  Hoe  &  Co.,  did,  in  the  judgment  of  the  court,  exercise 
vigilance ;  physical  possession  was  impossible,  and  yet  it  appears  that  the 
representative  of  Hoe  &  Co.,  was  unusually  diligent  in  attempting  to  exer- 
cise whatever  rights  seemed  to  be  possible,  in  order  to  secure  Hoe  &  Go's, 
claim.  As  the  court  has  said,  physical  possession  was  impossible,  but  to 
the  extent  that  the  agent  could  '^xercise  a  right  of  possession,  in  the  judg- 
ment of  the  court,  that  was  done. 

So  that  the  court  comes  now  to  conclude  that  as  between  the  mortgage 
claim  of  Hoe  &  Co.,  and  the  claim  of  the  laborers  under  sec  6355,  Rev. 
Stat.,  the  claim  of  Hoe  &  Co.,  is  superior  to  the  claim  of  the  operatives ; 
and,  as  against  that  fund,  no  distribution  can  be  had  that  would  affect  the 
claim  of  Hoe  &  Co. 

We  come  now  to  a  more  difficult  question,  namely :  The  determina- 
tion of  the  counsel  fees  and  attorney  fees  relating  to  this  assignment. 

The  assignee  has  asked  for  a  commission  on  $4,000,  being  the  amount 
that  has  been  heretofore  decided  by  the  court  to  be  here  for  distribution. 
The  language  of  the  act  authorizing  the  payment  of  commissions  is  pecul- 
iar and  may  be  understood  in  the  light  of  the  provisions  relating  to  estates 
of  decedents.  It  has  been  held  that  an  assignee  is  entitled  to  six  per  cent 
— four  per  cent,  and  two  per  cent — six  per  cent,  upon  the  first  thousand, 
four  upon  the  next  four  thousand  and  two  per  cent,  upon  the  balance,  and 
it  is  not  within  the  province  of  this  court  to  increase  or  diminish  it,  even. 
In  the  case  of  mal-administration.  The  expression  by  the  circuit  court 
in  the  Purcell  matter  *  has  been  determined  to  be  mandatory  so  far  as  this 
court  is  concerned. 

I  do  not  stop  to  consider  the  reasons;  counsel  are  thoroughly  familiar 
with  them  and  with  that  decision;  but  this,  upon  the  theory  that  the 
sum  was  received  and  accounted  for  to  the  distributees  of  an  estate,  the 
reasoning  that  is  employed  in  Stone  v.  Strong  and  Shaw,  Trustee  v.  Build- 
ing Association,  supra,  and  in  Johns  v.  Andrews,  supra,  relating  to  real 
estate,  is,  in  the  judgment  of  the  court,  equally  applicable  with  relation  to 
personal  property.  The  theory  upon  which  said  sum  is  allowed,  is  that 
the  mortgagee  is  not  the  purchaser,  but  that  the  sum  actually  passed  into 
the  hands  and  was  received  by  and  accounted  for  by  the  officer  of  the  court, 

*  Unreported — See  In  re  Purcell,  9  Dec.  Re.,  602,  decision  of  the  Hamilton  pro- 
bate conrt 
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as  a  distributable  fund.  The  sura  allov/ed  to  the  assignee  is  based  upon 
the  amount  received  and  accounted  for  by  him,  not  to  a  successor  in  trust, 
and  certainly  not  to  be  allowed  when  no  such  fund  did,  as  a  matter  of 
fact,  pa3S  into  his  hands  the  receipt  of  which  would  make  him  accountable 
under  his  bond.  But  the  principle  is,  as  stated  in  Johns  v.  Andrews, 
(unreported)  supra,  clearly  applicable  in  the  opinion  of  the  court,  to  mat- 
ters relating  to  the  distribution  of  funds  arising  from  the  sale  of  personalty 
as  well  as  realty. 

But  there  has  grown  to  be  a  custom  that,  in  rulings  of  the  court  with 
relation  to  the  percentum  to  be  allowed,  that  the  doctrine  of  quantum 
meruit  should  govern,  and  it  is  upon  this  theory  that  the  court  makes 
an  allowance  to  the  assignee,  who,  by  virtue  of  his  position  as  counsel  for 
the  assignor,  has  also  made  a  claim  for  services  as  much.  This  is  entirely 
proper,  and  a  reasonable  sum  must  be  allowed.  The  assignee  was 
perfectly  right — so  determined  by  the  superior  court— in  resisting  the 
action  in  replevin,  and  for  such  services,  he  being  charged  with  the 
responsibility  of  protecting  the  interests  of  the  creditors  in  that  fund  to 
whatever  extent  it  was  necessary,  rendered  services  which  were  proper, 
and  under  the  provisions  of  sec.  6357,  Rev.  Stat.,  must  be  a  charge  upon 
this  trust  fund.  An  itemized  bill  is  required  in  such  cases,  showing  that 
the  services  of  the  counsel,  first,  were  actually  rendered;  second,  that 
they  were  in  the  interests  of  the  trust ;  third  that  the  amount  charged  is 
reasonable  and  not  more  than  is  customary  to  be  charged;  and,  fourth, 
that  the  sum  charged  is  actually  paid ;  all  of  which  does  appear  from  the 
testimony,  and  nothing  remains  therefore,  but  to  determine  some  amount 
that,  under  all  of  the  circumstances,  would  be  a  proper  charge  against 
the  trust  estate. 

Briefly,  what  ought  to  enter  into  a  discussion  of  the  elements  that 
go  to  make  up  a  proper  charge  in  question  of  this  character?  By  some 
there  has  been  a  contention  that  the  amount  involved  ought  to  be  taken 
into  consideration  by  the  court;  possibly  that  is  true,  but  it  should  not 
exercise  a  controlling  effect.  Counsel  per  se  are  not  responsible  finally 
for  an)'  loss  that  may  occur  in  the  administration  of  a  trust  estate,  and, 
therefore,  the  amount  involved  certainly  ought  not  to  be  privotal  in  deter-, 
mining  the  value  of  the  services  rendered.  Again,  counsel  may  not  be 
paid  out  of  a  tnist  estate  for  the  doing  of  those  things  required  by  law  of 
an  assignee  as  such.  While  it  may  have  been  necessary  for  the  assignee 
to  have  attended  personally  to  the  condition  of  things  on  the  first  day  of 
the  assigiunent,  as  shown  by  the  testimony,  yet  for  such  service,  in  the 
judgment  of  the  court,  no  such  amount  as  charged  should  be  allowed. 

It  is  also  urged  that  the  nature  of  the  litigation  was  such  as  to  re- 
quire exhaustive  examination  of  authorities,  and  that  the  seriousness  of 
the  questions  involved  required  the  examination  into   very   many   legal 
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questions  requiring  time  and  skill  and  the  employment  diligently  by  coun- 
sel to  the  end  that  the  trust  might  be  preserved. 

It  is  the  judgment  of  the  court  that  the  services  in  the  superior  court 
as  well  as  in  the  conduct  of  the  matter  relating  to  distribution,  were  of  a 
character  requiring  the  services  of  counsel,  and  that  those  services  ought 
to  be  paid  for,  not  liberally,  for  the  reason  that  the  court  is  of  opinion, 
from  the  nature  of  the  matter  now  being  passed  upon,  that  generosity 
ought  not  to  be  exercised  when  practically  the  entire  estate  was  the  pro- 
ceeds of  the  printing  press.  Justice  to  Hoe  &  Co.,  demands  the  smallest 
expense  account  possible. 

Taking  that  fact  into  consideration,  then,  we  have  an  assig^nment 
made  of  the  printing  press  that  was  the  property  of  R.  Hoe  &  Co.,  and 
the  opinion  of  this  court,  justifiy  the  adoption  of  any  liberal  rule.  After 
full  consideration,  and  taking  into  consideration  also  the  things  that  have 
been  expressly  set  forth,  the  court  is  of  opinion  that  the  assignee,  for  his 
services  in  the  entire  estate,  together  with  his  fees  as  counsel,  should  be 
and  is  allowed  the  sum  of  $250.00. 


ATTACHMENT     AND     GARNISHMENT— JURISDICTION. 

[Superior  Court  of  Cincinnati,  Special  Term.] 
♦Goodrich  H.  Barbour  v.  H.  H.  Boyce  et  al. 

1.  Garnishes  cannot  Question  Orders  in  Principal  Suit. 

It  does  not  lie  with  a  garnishee  to  Question  orders  made  in  an  attachment  suit. 
He  is  not  a  party  to  the  case,  and  while  orders  may  be  made  against  him 
therein,  they  are  not  conclusive  upon  him.  He  is  not  bound  to  obey  such 
orders,  and  if  he  feels  aggrieved  thereby,  he  may  decline  to  obey,  and  stand 
suit  under  sec.  5551,  Rev.  Stat. 

2.  Disposition  op  Property  in  Possbssion  op  Garnishee. 

Under  sec.  5550,  Rev.  Stat,  the  court  is  authorized  to  order  the  payment  or  de- 
livery into  court  by  the  garnishee  of  any  money  or  property  oiscovered  to  be 
in  his  possession ;  or  the  court  may  allow  the  garnishee  to  retain  the  money 
or  property,  and  give  a  bond  therefor  instead.  But  no  condition  is  made  in 
.  this  section  that  there  must  be  a  judgment  against  the  defendant  before  the 
order  can  be  made. 

3.  Action  by  Pi^aintiff  in  Attachment  against  the  Garnishee. 

If,  under  the  provisions  of  sec.  5551,  Rev.  Stat,  the  garnishee  disregards  the 
order  of  the  court,  suit  may  be  brought  against  him  to  enforce  the  order 
made  in  the  garnishment  case,  ]^et  under  sec.  5553,  Rev.  Stat,  no  judgment 
can  be  rendered  against  the  ^aruishee  in  such  suit  until  the  action  against  the 
defendant  in  attachment  is  determined,  thus  making  the  final  judgment  in  the 
auxiliary  suit  to  enforce  the  order  depend  upon  the  judgment  in  the  attach- 
ment suit 

4.  Garnishee's  Duty  TO  See  THAT  Jurisdiction  IS  Acquired. 

It  is  the  right  and  duty  of  the  garnishee  to  see  that  jurisdiction  is  rightfully 
acquired  by  the  court  tp  adjudicate  against  the  defendant;  but  the  inquiry 
into  the  power  of  the  court  to  render  the  judgment,  in  so  far  as  it  affects  the 
garnishee,  is,  under  our  system  of  attachment,  limited  to  the  suit  that  is 
brought  against  the  garnishee,  and  cannot  be  raised  by  the  garnishee  in  the 
attachment  proceeding. 

5.  Plaintiff  May  Contest  Garnishee's  Claim  Against  Dependant. 

When  the  garnishee  sets  up  a  claim  for  services,  etc.,  as  against  the  property 
of  defendant  in  his  hands,  the  plaintiff  is  entitled  to  contest  such  claim. 

*For  another  decision  as  to  pleading  and  affidavit,  see  8  Dec.,  548. 
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6.  Jurisdiction  op  Garnishkb  Confers  Jurisdiction  over  Debt. 

Where  the  garnishee  in  an  attachment  proceeding  is  a  citizen  of  this  state,  and 
the  i>roperty  attached^s  a  debt  incurred  by  him  in  this  state,  it  is  no  defense 
on  his  part  that  he  carried  the  property  into  another  state.  If  such  garnishee 
has  been  properly  served,  and  he  has  appeared  and  answered,  the  court  has 
acquired  jurisdiction  over  him,  and,  through  him,  over  such  debt. 

Dempsey,  J. 

Barbour  brought  this  action  against  H.  H.  Boyce,  to  recover  the  sum 
of  $500.00  and  interest  on  a  certain  promissory  note,  and  caused  process  of 
garnishment  to  issue  against  Thomas  C.  Campbell  and  John  C.  Otis,  re- 
quiring them  to  appear  and  answer  concerning  moneys,  etc.,  of  said  H.  H. 
Boyce  alleged  to  be  in  their  hands.  Boyce's  residence  being  unknown  to 
plaintiff  and  nor  capable  of  being  ascertained  by  plaintiff  with  reasonable 
diligence,  the  usual  affidavit  for  service  by  publication  was  filed,  publica- 
tion for  the  time  required  by  statute  made,  proof  thereof  filed,  and  an  order 
entered  approving  the  publication. 

Subsequently,  the  defendant  Boyce,  having  been  located  in  Colorado, 
additional  service  was  made  upon  him  by  means  of  a  copy  of  the  sum- 
mons and  petition  under  sec.  5052,  Rev.  Stat.  Interrogatories  were  filed 
to  which  both  garnishees  answered.  The  answers  of  Mr.  Campbell  to  his 
interrogatories  ngt  being  satisfactory  to  plaintiff's  counsel,  an  order  was 
made  requiring  Mr.  Campbell  to  submit  to  an  examination  in  open  court, 
which  order  was  readily  complied  with  by  Mr.  Campbell,  and  a  long  and 
rather  exhaustive  inquiry  was  made  into  the  financial  dealings  between 
Mr.  Boyce  and  Mr.  Campbell.  The  result  of  that  examination  may  be  ex- 
pressd  in  a  few  words:  In  January,  1898,  Mr.  Campbell  received  from 
Mr.  Boyce  in  tlie  Gibson  House  and  Emery  Hotel  of  this  city,  two  sepa- 
rate sums  of  money,  $1,000.00  on  one  occasion  and  $750.00  on  a  second 
occasion,  both  sums,  however,  being  received  on  the  same  day.  The 
$1,000.00  was  to  be  for  services  of  Mr.  Campbell  in  securing  a  vote  of 
some  Ohio  legislator  for  Mr.  Hanna  for  senator  of  the  U.  S.  The 
$750.00  was  to  be  given  to  the  legislator,  presumably  Mr.  Otis,  as  an 
earnest  of  a  much  larger  sum  in  case  his  vote  was  secured  for.Mr.  Hanna. 
The  scheme  fell  through  for  divers  reasons,  and  no^vote  was  secured  for 
Mr.  Hanna  by  Mr.  Campbell.  It  also  appears  that  Mr.  Boyce  told  Mr. 
Campbell  that  the  money  was  not  his  own,  nor  did  it  come  from  Mr. 
Hanna,  but  whom  he  said  it  did,  come  from  Mr.  Campbell  does  not 
recollect. 

The  $1,750.00  is  still  Mr.  Campbell's  possession;  at  the  time  of  the 
examination,  'he  said  it  was  intact  in  his  safe  in  his  New  York  City  office. 

Mr.  Campbell  admits  that  he  is  a  citizen  of  Cincinnati  and  subject  to 
the  jurisdiction  of  this  court.  The  plaintiff  claims  that  this  $1,750.00  is 
the  property  of  Mr.  Boyce.  Mr.  Campbell  claims  that  it  never  was  the 
property  of  Boyce,  but,  admitting  that  it  was,  that  he  is  entitled  to  retain 
the  whole  of  it  for  the  trouble,  and  loss  of  time  and  expense  he  has  been 
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put  to  because  of  Boyce  and  various  other  matters  incident  to  the  Hanna 
senatorial  election;  and  further  that  the  money  has  been  attached  in  hit 
bands  by  various  creditors  of  Boyce  in  New  York  City,  which  attach- 
ments are  still  undisposed  of.  At  the  conclusion  of  Mr.  Campbell's  ex- 
amination, counsel  for  plaintiff  prayed  for  judgment  against  the  defend- 
ant, Boyce  and  for  an  order  against  Mr.  Campbell  requiring  him  to  pay 
into  court  this  $1,750.00,  or  else  that  he  execute  to  plaintiff  an  under- 
taking that  the  amount  shall  be  paid  as  the  court  may  direct. 

To  this,  counsel  for  Mr.  Campbell  objects,  on  the  ground  that  this 
court  has  no  jurisdiction  to  make  such  an  order,  because  the  attachment 
in  this  case  is  a  proceeding  purely  in  rem,  and  in  such  a  proceeding  no 
order  can  be  made  against  the  garnishee  until  after  judgment  against 
the  principal  defendant,  and  that  no  judgment  can  be  entered  against  the 
principal  defendant  unless  there  be  assets  found  in  the  hands  of  the  gar- 
nishee on  which  to  base  judgment,  and  that  in  this  case,  excluding  the 
answer  and  disclosure  of  Mr.  Campbell,  which,  it  is  claimed,  denies  any 
money  or  property  of  Boyce's  to  be  in  Campbell's  possession,  there  is  no 
evidence  showing  aflf^irmatively  any  property  of  Boyce  in  the  garnishee's 
hands. 

The  one  general  answer  that  in  the  first  place  might  be  made  to  the 
whole  of  counsel's  objection,  is  that  it  does  not  lie  with  a  garnishee  to 
question  in  the  attachment  suit  what  orders  may  or  may  not  be  made  in 
that  suit.  He  is  no  party  to  the  case,  and  while  orders  may  be  made 
against  him  in  the  case,  they  are  not  conclusive  upon  him.  He  is  not 
bound  to  obey  any  such  orders,  and  if  he  feels  aggrieved  at  such  orders, 
he  may  decline  to  obey  them,  and  stand  suit  under  sec.  5551,  Rev.  StaL 
Secor  V.  Witte,  39  Ohio  St.,  218;  Hammock  v.  Bank,  6  Circ.  Dec,  105. 

Nor  is  it  true  that  no  order  can  be  made  against  the  garnishee  until 
after  judgment  against  the  principal  defendant.  Under  sec.  5550,  Rev. 
Stat.,  the  court  is  authorized  to  order  the  payment  or  delivery  into  court 
by  the  garnishee  of  any  monev  or  property  discovered  on  his  examination 
to  be  in  his  possession,  or  the  court  may  allow  the  garnishee  to  retain  the 
money  or  property,  and  give  a  bond  therefor  instead.  But  no  condition 
is  made  in  this  section  of  the  statute  that  there  must  be  a  judgment  against 
the  defendant  before  the  order  can  be  made.  And  that  the  intention  of 
the  legislature  was  just  the  contrary  is  evident  from  the  succeeding  sec- 
tion, which  provides  for  the  enforcement  of  the  order.  Section  5551, 
Rev.  Stat.,  assumes  that  a  garnishee  may  prefer  to  disregard  the  order 
and  stand  suit,  and  sec.  5553,  Rev.  Stat.,  then  provides  that  in  this  suit, 
that  is,  to  enforce  the  order  made  in  the  garnishment  case,  there  shall  be 
no  final  judgment  entered  against  the  garnishee,  until  the  action  against 
the  defendant  in  attachment  is  determined,  thus  making  the  final  judg- 
ment in  the  auxiliary  suit  to  enforce  the  order  depend  upon  the  judg- 
ment in  the  attachment  suit,  and  thus  conclusively  showing  that  in  the 
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garnishment  suit  itself  the  order  on  the  garnishee  is  not  dependent  upon 
a  judgment  against  the  principal  defendant,  for  what  would  be  the  rea- 
son for  providing  in  sec.  5553  that  the  action  authorized  by  sec.  5551 
should  not  proceed  tA  final  judgment  until  the  attachment  proceeding 
had  also  proceeded  in  effect  to  final  judgment,  if  the  action  provided  by 
sec.  5551  could  not  be  begun  until  after  final  judgment  in  the  attachment 
case?  y^  / 

That  is  what  counsel's  contention  resolves  itself  into.  See  Vallette 
V.  Bank,  2  Handy,  i. 

The  disposition  made  by  the  court  of  the  two  foregoing  points  in 
counsel's  objection,  in  effect,  we  think,  disposes  of  the  whole  objection 
so  far  as  the  garnishee's  rights  are  concerned. 

One  of  the  remaining  points  of  counsel's  objection  is,  that  no  judg- 
ment can  be  entered  against  the  principal  defendant  unless  it  be  based 
upon  assets  found  in  the  garnishee's  hands.  Well,  that  is  true,  but  it 
will  not  avail  ihe  garnishee  in  the  garnishment  suit.  It  is  undoubtedly 
the  right  and  the  duty  of  the  garnishee  to  see  and  know  that  jurisdiction 
is  rightfully  acquired  by  the  court  to  adjudicate  against  the  defendant; 
but  the  inquiry  into  the  power  of  the  court  to  render  the  judgment  in  so 
far  as  it  affects  the  garnishee  is,  under  our  system  of  attachment,  limited 
to  the  suit  that  is  brought  against  the  garnishee,  and  cannot  be  raised  by 
him  in  the  garnishment  proceedings. 

The  same  consideration  applies  to  the  point  that  outside  Campbell's 
answer  there  is  no  evidence  showing  any  property  of  Boyce  in  Camp- 
bell's possession. 

Examining  this  branch  of  the  objection,  however,  for  the  purpose 
of  determining  whether  the  plaintiff  ought  to  have  a  judgment  against 
the  defendant  Boyce,  the  cotirt  is  of  opipion  that  there  is  enough  in 
Mr.  Campbell's  evidence  to  warrant  the  court  in  saying,  prima  facie,  that 
he  has  moneys  of  Mr.  Boyce  in  his  possession  which  plaintiff  has  a  right 
to  subject  to  his  claim.  Due  allowance  is  made  to  the  claim  of  Mr. 
Campbell  for  fees  for  services,  annoyance,  etc.,but  as  to  the  extent  and 
value  of  such  claim,  Mr  .Campbell  ought  not  to  be  the  judge,  and  plain- 
tiff is  entitled  to  test  and  contest  those  claims.  As  to  the  claim  alleged 
by  counsel,  since  the  hearing,  that  Mr.  Campbell  is  outside  of  this  court's 
jurisdiction,  that  Mr.  Boyce  is  not  within  the  jurisdiction,  and  that  the 
money  is  out  of  the  jurisdiction,  I  see  no  merit  in  that. 

I  have  examined  carefully  the  case  of  Kelly  Co.  v.  Garvin  Machine 
Co.,  4  Dec,  374,  and  do  not  find  it  a  parallel  case  in  any  respect.  In  that 
case,  the  principal  defendant  and  the  garnishee  were  both  foreign  cor- 
porations,'and  the  claim  sought  to  be  attached  was  a  debt,  also  contracted 
in  a  foreign  jurisdiction. 

In  this  case  Mr.  Campbell  admits  he  is  a  citizen  and  elector  of  Cin- 
cinnati and  subject  to  the  jurisdiction  of  this  court,  and  the  property  at- 
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tached,  if  a  debt,  was  incurred  by  Mr.  Campbell  to  Mr.  Boyce  in  the 
city  of  Cincinnati,  Ohio.  That  Mr.  Campbell  carried  the  money  to  New 
York  for  safe  keeping  and  left  it  there  does  not  change  the  aspect  of  the 
case  at  all;  Mr.  Campbell  was  properly  served,  aFii)eared  and  answered, 
the  court  has  jurisdiction  over  hirn,  and  through  him  over  what,  if  any- 
thing may  be  owing  from  him  to  Mr.  Boyce,  and  plaintiflf  will  be  allowed 
the  judgment  and  order  he  prays  for. 

Aaron  A.  Ferris,  for  plaintiff. 

John  J.  Glidden,  for  Campbell. 


BOARD  OF  EDUCATION— MANDAMUS. 

[Franklin  Common  Pleas,  1899.] 

State  ex  reu  Dale  et  al.  v.  Columbus  (Bd.  of  Ed.)  et  al. 
Board  may  Exbrcisb  Judgment  in  Good  Faith. 

Under  the  provisions  of  sec.  3988.  Rev.  Stat.,  where  a  board  of  education  has, 
in  good  faith,  exercised  its  jud>?ment  respecting  the  responsibility  of  bidders, 
mandamus  will  not  lie  to  compel  it  to  change  its  decision. 

Williams,  J. 

The  relators,  George  William  Dale,  Joseph  Schmidt  and  Frederick 
Gantert,  say  that  thev  are  partners  under  the  firm  name  and  style  of 
George  William  Dale  &  Co.  and  that  said  firm  is  now  engaged  in  cut  stone 
work  in  the  erection  of  buildings  in  the  city  of  Columbus.  They  allege 
that  the  board  of  education  of  the  city  of  Columbus  determined  to  erect 
a  high  school  building  in  .said  city,  to  be  known  as  the  south  high  school 
building,  to  cost  about  $62,000.00,  and  caused  it  to  be  duly  advertised  that 
sealed  proposals  would  be  received  at  the  office  of  the  clerk  of  said  board 
until  12  o'clock,  noon,  on  Tuesday,  April  4,  1899,  for  material  and  labor 
necessary  for  completing  the, erection  of  said  south  high  school  building; 
and  that  on  said  April  4,  1899,  before  the  hour  of  12  o'clock,  standard 
time,  and  in  accordance  with  said  published  notices  and  advertisements 
for  bids  as  aforesaid,  the  relators  submitted  and  filed  with  the  clerk  a  pro- 
posal and  bid  duly  sealed  up  to  furnish  all  the  material  and  perform  all 
the  labor  requisite  to  the  constniction  of  the  cut  stone  work  of  said  build- 
ing, all  in  accordance  with  the  plans  and  specifications  of  said  board,  for 
materials  the  sum  of  $1 .800,  and  for  labor  the  sirni  of  $4,395.00 ;  that  said 
bid  and  proposal  was  accompanied  by  a  sufficient  guarantee  and  bond, 
in  the  sum  of  $1,600,  in  due  form  and  conditioned  according  to  law. 

The  petition  further  recites,  that  relators'  bid  for  cut  stone  work  on 
said  building  was  the  lowest  responsible  bid  and  proposal  therefor,  and 
that  their  bid  for  both  laV>or  and  material  for  the  cut  stone  work  for  the 
erection  of  said  building  was  the  lowest  in  the  aggregate;  and  that,  not- 
withstanding this,  said  board  of  education  rejected  relators'  bids  for  said 
cut  stone  work,  and  accepted  another  bid  which  was  higher  than  relators' 
by  $155.00,  and  awarded  the  contract  on  said  higher  bid. 
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By  reason  of  all  which,  relators  claim  to  have  been  wrongfully  refus- 
ed said  contract,  and  ask  that  said  defendant,  the  boad  of  education,  may 
be  compelled  to  accept  their  said  bid  for  cut  stone  work  and  award  the 
contract  therefor  to  said  relators,  and  that  a  peremptory  writ  of  mandamus 
may  be  granted  accordingly. 

This  cauSe  is  now  heard  on  relators'  motion  for  an  allowance  of  an 
alternative  writ  of  mandamus.  The  defendant,  the  board  of  education, 
denies  the  responsibility  of  the  relators,  and  has  filed  affidavits  in  support 
of  its  contention  in  that  behalf,  and  these  are  answered  by  counter  affida- 
vits filed  by  relators.  The  board  of  education  does  not  deny  that  relators 
were  the  lowest  bidders. 

Section  3988,  Rev.  Stat.,  which  provides  the  direction  for  bidding, 
and  for  letting  contract},  for  the  erection  of  school  houses,  in  enimierating 
the  steps  to  be  taken  by  the  board  of  education,  says : 

"6.     None  but  the  lowest  responsible  bid  shall  be  accepted,  etc." 

Dale  &  Co.,  claim  to  be  the  lowest  responsible  bidders.  This  the  board 
denies.  It  claims  to  have  determined  that  other  bidders  were  the  lowest 
responsible  bidders  and  denies  the  right  of  the  court  to  review  that  ques- 
tion. The  relators  cite  and  appear  to  rely  on  State  ex  rel.  Ross  v.  Board 
of  Ed.,  42  Ohio  St.,  378,  in  support  of  their  position.  But  that  case  does 
not  determine  the  question  here  made.  The  court  held,  in  that  case,  that 
the  board  was  not  authorized  to  accept  any  but  the  lowest  responsible  bid. 
It  held  that  the  board  could  not  reject  a  part  of  the  bids  and  then  arbi- 
trarily award  the  contract  to  the  lowest  of  the  remaining  bidders.  And 
the  reason  for  this  provision  of  the  statute  is  quite  apparent.  It  would 
defeat  the  purpose  of  competitive  bidding  if  a  board  could  reject  such  bids 
as  it  chose  to  reject  and  then,  after  having  gotten  rid  of  certain  low  bids, 
from  the  remaining  bids,  perhaps  higher  than  those  rejected,  award  a 
contract.  But,  in  this  case  no  bids  are  claimed  to  have  been  rejected,  and 
the  board  of  education  says  that  the  relators  were  not  the  lowest  respon- 
sible bidders.  It  denies  their  responsibility.  The  board  has  passed  upon 
the  question,  and  relators  seek  to  review  this  action  by  mandamus.  Can 
it  be  done?  It  should  be  stated  that  the  relators,  in  their  complaint,  do 
not  charge  fratid,  bad  faith,  or  abuse  of  discretion.  "Where  an  officer, 
in  determining  upon  the  performance  of  a  public  duty,  is  called  upon  to 
use  official  judgment  and  discretion,  his  exercise  of  them,  in  the  absence 
of  fraud,  bad  faith  and  abuse  of  discretion,  will  not  be  controlled  or  di- 
rected by  mandamus."     State  ex  rel  v.  Moore,  42  Ohio  St.,  104. 

*The  remedy  by  mandamus,  while  appropriate  to  compel  an  officer 
to  proceed  in  a  judicial  or  quasi  judicial  matter  confided  by  law  to  his 
jurisdiction,  cannot  be  invoked  to  correct  his  errors,  or  control  his  discre- 
tion." State  ex  rel.  v.  Crites,  48  Ohio  St.,  460.  Supporting  same  princi- 
ple. State  ex  rel.  v.  Comrs.,  49  Ohio  St.,  301. 

22    S.  &C.  P.    Vol.9. 
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The  same  rule  that  applies  to  a  public  officer  in  this  regard  applies  to 
a  board. 

The  board  was  called  upon  to  determine  whether  bidders  were  re- 
sponsible .  The  responsibility  of  a  bidder  does  not  rest  upon  his  ability  or 
inability  to  give  adequate  security  for  the  performance  of  the  contract 
This  term  is  given  a  much  broader  meaning  when  used  in  connection  with  ' 
the  p<5wers  of  officers  and  boards  in  the  making  of  contracts.  It  includes 
pecuniary  ability  to  perform  the  contract,  skill,  integrity  and  judgment. 
People  V.  Dorsheimer,  55  How.  Prac,  118;  Boseker  v.  Wabash  Co.,  8& 
Ind.,  267;  21  Am.  &  Eng.  Enc.  of  Law,  291. 

The  action  of  the  board  was  the  exercise  of  their  judgment  and  opin- 
ion of  the  bicfders  in  respect  to  the  qualities  just  mentioned,  and  that  ac- 
tion may  be  said  to  have  been  qua  si  judicial.     ^ 

While  we  have  been  unable  to  find  any  reported  case  in  Ohio,  which 
directly  decides  the  particular  question  made  in  this  case,  we  find  it  is  not 
a  new  one  in  many  states. 

A  leading  case  «s  that  of  Commonwealth  v.  Mitchell,  82  Pa.  St.,  343, 
in  which  the  court  says: 

"The  word**responsible'  in  the  act  has  a  broader  meaning  than  is  in- 
volved in  the  pecuniary  ability  to  make  a  good  contract  by  security  for 
its  faithful  performance,  and  where  the  term  is  applied  to  contracts,  re- 
quiring for  their  execution,  not  only  pecuniary  ability,  but  also  judgment 
and  skill,  the  statute  imposes  not  merely  a  ministerial  duty  upon  the  city 
authorities,  but  also  duties  and  powers  which  are  deliberative  and  discre- 
tionary, and,  therefore,  where  these  authorities  have  exercised  a  discre- 
tion, mandamus  will  not  lie  to  cotppel  them  to  modify  their  decision,  even 
though  their  action  were  erroneous,  in  the  absence  of  clear  proof  of  fraud 
or  bad  faith." 

Again,  "The  duties  of  officers  intrusted  with  the  letting  of  contracts 
for  public  work  to  the  lowest  responsible  bidder  are  not  of  a  strictly  min- 
isterial nature,  but  involve  the  exercise  of  such  degree  of  official  discre- 
tion as  to  place  them  beyond  the  control  of  courts  by  mandamus."  State 
ex  rel.  v.  McGrath,  91  Mo.,  386.  Also  in  support  of  above.  Gas  Light 
Co.  V.  Donelly.  93  N.  Y.,  553;  Hoole  v.  Kinkead,  16  Nev.,  217. 

Another  Pennsylvania  case  is  directly  in  point.  In  Douglass  v.  Com- 
monwealth, 108  Pa.  St.,  559,  we  find  the  following: 

"In  the  act  of  assembly  approved  May  23,  1874,  directing  contracts 
for  supplies  to  be  awarded  to  the  lowest  responsible  bidder,  the  word  *re- 
sponsiDie'  does  not  refer  to  pecuniary  liability  only.  The  act  calls  for  an 
exercise  of  discretionary  powers  on  the  part  of  the  city  officers;  and  if 
they  acted  in  good  faith,  although  erroneously  or  indiscreetly,  mandamus 
will  not  lie  to  compel  them  to  change  their  decision." 

We  think  that  language  last  quoted  might  well  fit  the  present  case 
The  court  cannot  coerce  the  board  into  the  doing  of  something  in  diflFer- 
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ent  manner  or  way  from  that  which  they,  in  the  exercise  of  lawful  judg- 
ment and  discretion,  have  acted  unless  there  has  been  an  abuse  of  discre- 
tion, or  fraud  or  bad  faith.  In  other  words,  under  sec.  3988,  Rev.  Stat., 
where  a  board  of  education  has,  in  good  faith,  exercised  its  jucfgment 
respecting  the  responsibility  of  bidders,  mandamus  will  not  lie  to  compel 
them  to  change  their  decision. 

The  board  could  probably  have  been  required  to  act  concerning  the 
bids,  ifit  had  not  done  so.  But  it  has  acted.  It  has  passed  upon  the  re- 
sponsibility of  the  relators,  who  were  among  the  bidders  for  the  proposed 
improvement.  Its  decision  has  been  adverse  to  said  relators.  George  W. 
Dale  &  Co.,  may  have  been  responsible  and  the  board  of  education  may 
liave  erred  in  its  judgment.  But  the  power  and  authority  to  decide  that 
questicm  rests  with  the  board.  In  the  absence  of  fraud  or  bad  faith  that 
decision  is  final. 

Writ  refused. 

Donaldson  &  Tussing,  for  relators. 

Selwyn  N.  Owen,  director  of  law  of  the  city  of  Columbus,  for  defen- 
dants. 


DITCH  AND  RIVER  IMPROVEMENTS. 

[Hardin  Common  Pleas,  1899.] 

John  W.  Abel  kt  al.  v.  Hardin  Co.  (Comrs.) 

1.  RivBR  Improvsmbnts—Changing  Termini. 

The  authority  of  count jr  comminsioners,  under  sec.  4448,  Rev.  Stat.,  upon  view 
to  change  the  termini  of  a  proposed  ditch  improvement  does  not  extend  to 
a  river  improvement ;  the  commissioners,  are,  therefore,  in  such  cases,  limited 
to  the  termini  designated  in  the  petition  for  the  improvement. 

2.  Changing  Termini  not  Dependent  on  Petition. 

The  authority  of  county  commissioners  under  sec  4448,  Rev.  Stat,  upon  view 
to  change  the  termini  of  a  proposed  ditch  improvement  is  not  dependent 
upon  an  independent  petition  and  bond. 

Dow,  J. 

It  appears  from  the  pleadings  and  the  admitted  record  evidence  that 
prior  to  February  12,  1898,  the  county  commissioners  of  Hardin  county 
had,  upon  petition,  under  the  provisions  of  sec.  4447,  Rev.  Stat.,  and  of 
the  subsequent  sections  of  the  ditch  laws,  improved  the  Scioto  river  by 
widening,  straightening  and  deeping  the  same,  and  that  the  lands  of  plain- 
tiffs were  assessed  for  such  improvement. 

On  the  last  mentioned  date  a  petition  was  filed  with  the  auditor  of  said 
county  by  J.  R.  Dunlap  and  others  praying  for  the  improvement  of  said 
river  a  second  time,  from  the  McDonald  pike  to  the  Strang  pike  by  deep- 
ening and  widening  the  same.  The  auditor  fixed  March  22  as  the  day 
for  the  hearing  of  said  petition  by  said  commissioners. 
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In  the  meantime  and  on  February  28,  J.  H.  Burrison  requested  in 
writing  that  the  beginning  point  of  the  Dunlap  improvement  be  changed 
so  that  the  improvement  of  said  river  should  begin  at  a  point  about  two 
miles  further  up  stream,  and  at  the  Hardin  and  Auglaize  county  lines,  and 
continue  to  the  lower  terminus  of  the  proposed  improvement. 

On  the  day  fixed  for  the  hearing  the  commissioners  met  on  the  line 
of  the  proposed  improvement  and  found  the  improvement  petitioned  for 
to  be  necessary  and  conducive  to  the  public  health,  convenience  and  wel- 
fare ;  and  also  found  in  favor  of  a  number  of  laterals,  and  also  made  the 
following  order :  "On  petition  of  J.  H.  Burrison  and  others  the  line  of 
main  ditch  as  petitioned  for  was  extended  from  the  commencing  point 
of  said  ditch  to  the  Claypool  bridge  or  county  line,  and  there  terminate." 

It  is  claimed  by  plaintiffs  that  the  order  changing  the  beginning  point 
of  said  improvement  to  the  county  line  was  unauthorized  and  illegal. 

1.  Because  it  was  founded  upon  an  independent  petition  and  no 
bond  was  filed  therewith  as  required  by  statute. 

2.  Because  the  commissioners  had  no  autliority  to  change  the  term- 
ini of  said  improvement. 

The  petition  filed  by  Burrison  and  others  was  nothing  more  than  a 
mere  request  that  the  beginning  point  of  the  improvement  petitioned  for 
by  Dunlap  be  extended  two  miles  further  up  stream,  and  as  far  as  it  is 
concerned,  the  commissioners  had  as  full  authority  to  make  the  change 
without  the  petition  as  with  it. 

The  next  question  to  be  determined  in  tliis  case  is  whether,  upon 
proceedings  had  before  county  commissioners  under  sec.  4448,  Rev. 
Stat.,  for  the  improvement  of  rivers,  they  are  authorized  to  begin  the  im- 
provement at  a  point  two  miles  further  up  stream  than  the  point  desig- 
nated in  the  petition. 

In  the  construction  and  improvement  of  ditches  and  rivers,  county 
commissioners  have  such  powers  as  are  expressly  given  by  statute.  Sec 
4448,  Rev.  Stat.,  provides:  "The  commissioners  may  change  either  ter- 
minus of  such  ditch  before  its  final  location,  if  the  object  of  the  improve- 
mient  will  be  better  accomplished  thereby."  Under  these  provisions  of 
the  statute  the  county  commissioners  have  authority  upon  view  to 
change  the  termini  of  a  proposed  ditch  improvement  if  in  their  judg- 
ment in  doing  so,  the  purpose  and  object  of  the  petitioners  in  the  matter 
will  be  better  accomplished. 

But  does  this  authority  extend  to  a  river  improvement,  such  as  pro- 
posed? The  reason  for  the  authority  in  ditch  cases  is  because  often, 
upon  a  survey  and  view,  it  is  apparent  that  in  order  to  better  drain  the 
lands  affected,  the  purpose  in  view  will  be  more  fully  accomplished  by 
changing  either  terminus ;  but  the  Scioto  river  is  a  navigable  stream,  so 
designated  by  the  acts  of  congress;  the  banks  of  which  are  well  defined; 
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it  IS  a  natural  stream;  already  located  and  constructed;  hence  the  legis- 
lature, by  the  express  provisions  of  sec.  4447,  Rev.  Stat.,  has  limited  the 
authority  of  county  conmiissioners  so  far  as  improving  rivers  are  con- 
cerned to  "straightening,  widening,  deepening  or  changing  the  same, 
while  the  same  section  gives  to  such  boards  the  authority  to  locate  and 
construct,  straighten,  widen  alter,  deepen,  box  or  tile  any  ditch,  drain 
ot  water  course. 

In  constnu'ng  a  statute  every  phrase  contained  therin  must  be 
given  a  different  meaning  if  it  can  reasonably  be  done.  So  far  as  the 
word  "ditch"  is  concerned,  the  legislature  has  clearly  limited  its  mean- 
ing, sec  4448,  Rev.  Stat.  "The  word  'ditch'  shall  include  a  drain  or 
water  course ;"  if  the  legislature  had  intended  to  include  a  "river"  tmder 
the  definition  of  a  ditch,  it  would  have  so  stated.  And  as  the  statute 
authorizing  ccwnmissioners  to  change  either  terminus  is  expressly  limited 
to  ditches,  and  as  I  fail  to  see  any  reason  why  it  should  apply  to  river 
improvements,  the  holding  of  the  court  is,  that  under  the  petition  for  the 
improvement  of  the  river,  the  commissioners  are  limited  to  the 
termini  designated  in  the  petition,  and  the  proceedings  of  the  defendant 
commissioners  and  engineers,  so  far  as  it  is  sought  to  improve  said  river 
beyond  the  termini  so  designated  and  the  construction  of  all  laterals  pro- 
posed that  will  enter  said  ri\er  above  the  beginning  point  designated  in 
said  petition,  are  hereby  declared  to  be  null  and  void,  and  all  assessments 
proposed  to  be  levied  for  so  much  of  said  improvement  as  is  unauthorized 
will  be  perpetually  enjoined. 

Judgment  gainst  the  board  of  county  commissioners  for  costs. 

Johnston  &  Johnston  and  F.  C.  Dougherty,  for  plaintiffs. 

Crow,  Durbin  &  T.  C  Mahon,  for  defendants. 


DOGS  LICENSES— CONSTITUTIONAL  LAW. 

[Hamilton  Common  Pleas,  April  1,  1898.] 

*  H.  H.  Fagin  V.  Ohio  Humane  Society. 

1.  Dog  License  Act  Unconstitutionai^— Not  Uniform. 

The  act  of  April  27, 1896,  92  O.  L.,  760,  requiring  owners  ol  dogs  m  cities  of 
the  first  class,  first  grade,  to  pay  a  license  fee  of  $2  for  each  dog,  and  provid- 
ing that  if  the  license  is  not  paid  that  the  dog  shall  be  seized  by  the  Cincin- 
nati Humane  Society,  and  if  not  redeemed  within  forty-eight  hours  shall  be 
destroyed  or  otherwise  disposed  of,  is  an  act  of  general  nature,  inasmuch  as 
dogs  are  found  in  all  parts  of  the  state,  and  being  applicable  to  Cincinnati 
only  is  unconstitutional  for  lack  of  uniformity  of  operation. 

2.  Also  as  Taking  Property  without  Procbss  op  Law. 

In  Ohio  dogs  are  animals  of  value  and  are  property;  and  inasmuch  as  the  act 
in  question  provides  for  the  taking  of  these  animftls  without  due  process  of 
law,  it  is  unconstitutional  on  this  ground. 

*  A  brief  report  of  this  case  was  published  in  5  Dec,  596. 
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In  this  case  the  petition  alleges  that  the  Ohio  Humane  Society  is  a 
private  corporation  organized  under  the  laws  of  Ohio.  It  also  sets  forth 
that  the  plaintiff  is  the  owner  of  a  valuable  setter  dog ;  that  he  has  owned 
said  dog  for  a  number  of  years ;  that  said  dog  has  become  attached  to  him 
and  has  a  great  value  outside  of  its  pecuniary  value.  The  petition 
further  alleges  that  the  defendant,  tJie  Ohio  Humane  Society,  through 
its  agents,  has  threatened  to  and  is  about  to  seize  and  destroy  or  otherwise 
dispose  of  said  dog,  and  prays  that  the  society,  its  officers  and  agents  may 
be  temporarily  enjoined  from  seizing  and  destroying  or  otherwise  dispos- 
ing of  said  dog,  and  upon  final  hearing  that  said  injunction  may  be  made 
perpetual. 

To  this  petition  the  defendant,  the  Ohio  Humane  Society,  files  an 
answer  in  which  it  denies  that  it  is  a  private  corporation  organized  under 
the  laws  of  Ohio.  It  alleges  that  it  is  a  corporation  under  the  laws  of 
Ohio;  that  its  object  is  to  create  public  sentiment  among  the  people  of 
Ohio  in  favor  of  enacting  and  enforcing  laws  for  the  prevention  of  cruel- 
ty, especially  to  children  and  animals ;  to  prosecute  persons  violating  such 
laws,  and  to  establish  and  to  encourage  auxiliary  societies  and  agencies 
throughout  the  state ;  that  in  pursuance  thereof  it  has  organized  and  has 
been  in  existence  since  the  year  1873,  and  has  fully  carried  out  its  objects 
and  purposes. 

It  further  alleges  tliat  on  April  27,  1896,  the  legislature  of  Ohio 
passed  an  act  entitled,  ''An  act  to  regulate  the  licensing  of  dogs,  and  the 
collection  and  disposition  of  dog  license  fees  in  cities  of  tbe  first  grade  of 
the.  first  class,  and  to  provide  for  the  disposition  of  unlicensed  dogs,"  as 
follows : 

"An  act  to  regulate  the  licensing  of  dogs  and  the  collection  and  dis- 
position of  dog  license  fees  in  cities  of  the  first  grade  of  the  first  class, 
and  to  provide  for  the  disposition  of  unlicensed  dogs.   . 

"Section  i.  Be  it  enacted  by  the  general  assembly  of  the  state  of 
Ohio,  that  every  person  who  owns  or  harbors  a  dog  within  the  corpor- 
ate limits  of  any  city  of  the  first  grade  of  the  first  class,  shall  procure  a 
yearly  license  and  pay  the  sum  of  two  dollars  for  each  dog  as  hereinafter 
provided ;  and  in  applying  for  such  license  the  owner  shall  state  in  writ- 
ing, the  name,  sex,  breed,  age,  color  and  markings  of  the  dog,  for 
which  the  license  is  procured. 

"Sec.  2.  Lecenses  granted  under  his  act  shall  date  from  the  first 
days  of  July,  October,  January  or  April,  in  each  year,  and  shall  be  issued 
for  one  year  from  the  date  of  issue. 

"Sec.  3.  All  license  fees  which  shall  become  due  on  said  first  days 
of  July,  October,  January  or  April,  shall  be  considered  delinquent  if  not 
paid  within  fifteen  days  thereafter,  or,  for  every  month  or  a  fraction  of 


Digitized  by 


Google 


IX.  SUPERIOR  AND  COMMON  PLEAS  COURTS.  ,  343 

Pagin  V.  Humane  Society. 

a  month  a  licence  shall  remain  delinquent  after  the  fifteen  days  allowed 
from  the  first  days  of  July,  October,  January  or  April  as  aforesaid,  there 
shall  be  added  to  the  whole  amount  of  such  license  fee  a  penalty  of  five 
per  cent,  which  shall  be  collected  in  the  same  manner  as  the  license  fee. 
But  the  addition  of  a  penalty  to  a  license  shall  not  exempt  the  person  from 
whom  such  license  fee  may  be  collectible  from  any  penalty  to  which  he 
or  she  may  be  liable  for  violating  of  the  provisions  of  this  act. 

"Sec.  4.  Each  certificate  of  license  or  renewal  shall  state  the  name 
and  address  of  the  owner  of  the  dog,  and  also  the  number  of  such 
license  or  renewal. 

"Sec.  5.  Every  dog  so  licensed  shall  at  all  times  have  a  collar  about 
its  neck  with  a  metal  tag  attached  thereto,  bearing  the  number  of  the 
license.  Such  tag  shall  be  supplied  to  the  owner  with  the  certificate  of 
the  license,  and  shall  be  of  such  form  and  design  as  the  society  empow- 
ered to  carry  out  the  provisions  of  this  act  shall  designate,  and  duplicate 
tag^  may  be  issued  only  on  proof  of  loss  of  original  and  the  payment  of 
the  sum  of  fifty  cents  therefor. 

"Sec.  6.  Dogs  not  licensed  pursuant  to  the  provisions  of  this  act, 
shall  be  seized,  and  if  not  redeemed  within  forty-eight  hours,  may  be 
destroyed  or  otherwise  disposed  of  at  the  discretion  of  the  society  em- 
powered and  authorized  to  carry  out  the  •provisions  of  this  act. 

Sec.  7.  All  persons  claiming  a  dog  seized  under  the  provisions  of 
this  act  and  proving  ownership  thereof  shall  be  entitled  to  resume  pos- 
session of  the  animal  on  payment  of  the  sum  of  one  dollar;  provided, 
however,  that  such  claim  shall  be  made  before  the  expiration  of  the 
forty-eight  hours  as  provided  in  section  6. 

"Sec.  8.  The  Ohio  Humane  Society  is  hereby  empowered  and  au- 
thorized to  carry  out  the  provisions  of  this  act,  and  the  city  auditor  shall 
issue  the  licenses  and  renewals,  and  to  collect  the  fees  therefor,  as  here- 
in prescribed,  and  shall  pay  the  proceeds  over  to  said  society;  provided, 
however,  that  said  society  shall  defray  the  cost  of  carrying  out  the  pro- 
visions of  this  act,  and  shall  establish  and  maintain  a  home  or  shelter 
for  lost,  strayed  or  abandoned  dogs  and  other  animals. 

"Sec.  9.  Any  person  or  persons  who  shall  hinder  or  molest  or  in- 
terfere with  any  officer  or  agent  of  said  society  in  the  performance  of 
any  duty  enjoined  by  this  act,  or  who  shall  use  a  license  tag  on  a  dog  for 
which  it  was  not  issued,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  before  the  police  court  or  any  justice  of  the 
peace  shall  be  fined  not  more  than  one  hundred  dollars. 

"Sec.  10.  Any  person  who  shall  steal  a  licensed  dog  or  a  license 
tag  within  the  corporate  limits  of  any  city  of  the  first  grade  of  the  first 
class,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  be- 
fore the  police  court  or  any  justice  of  the  peace,  shall  be  fined  for  such 
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oflFense  any  sum  not  exceeding  one  hundred  dollars  and  cost  of  prosecu- 
tion, and  in  default  of  payment  of  such  fine  shall  be  committed  to  prison 
by  such  police  court  or  justice  of  the  peace  until  the  same  shall  be  paid; 
but  such  imprisonment  shall  not  exceed  one  hundred  and  fifty  days ;  pro- 
vided that  all  fines  collected  for  violations  of  this  act  shall  be  paid  to  the 
Humane  Society,  to  be  used  in  enforcing  the  provisions  of  this  act,  and 
for  the  support  of  a  home  or  shelter  for  homeless  animals. 

"Sec.  II.  Any  justice  of  the  peace  or  police  judge  within  the  city 
where  he  has  jurisdiction  shall  have  jurisdiction  in  cases  of  violations  of 
the  provisions  of  this  act.  If  such  prosecution  be  before  a  justice  of  the 
peace,  and  a  trial  by  jury  be  not  waived,  the  said  justice  shall  issue  a 
venire  to  any  constable  of  the  county,  containing  the  names  of  sixteen 
electors  of  the  county  to  serve  as  jurors  to  try  such  case,  and  make  due 
return  thereof.  Each  party  shall  be  entitled  to  two  peremptory  chal- 
lenges and  shall  be  subject  to  the  same  challenges  as  jurors  are  subject 
to  in  criminal  cases  in  the  court  of  common  pleas.  If  the  venire  of  six- 
teen names  be  exhausted  without  obtaining  the  required  number  to  fill 
the  panel,  the  justice  may  direct  the  constable  to  summon  any  of  the  by- 
standers to  act  as  jurors;  provided  that  in  all  cases  prosecuted  under  the 
provisions  of  this  section  no  costs  shall  be  required  to  be  advanced  or 
paid  by  the  person  or  persons  authorized  under  the  law  to  prosecute  such 
cases;  and  provided  further  that  in  all  case  brought  under  the  provis- 
ions of  this  section,  if  the  defendant  be  acquitted,  or  if  convicted  and 
committed  in  default  of  paying  fine  and  costs,  the  costs  of  each  case  shall 
be  certified  under  oath  to  the  county  auditor,  who,  after  correcting  the 
same,  shall  issue  a  warrant  on  the  county  treasurer  in  favor  of  the  per- 
sons to  whom  sucli  costs  and  fees  shall  be  paid. 

'*Sec.  12.  None  of  the  provisions  of  this  act  shall  apply  to  dogs 
owned  by  non-residents  passing  through  the  city,  nor  to  dogs  brought 
to  the  city  and  entered  for  exhibition  at  any  dog  show. 

"Sec.  13.  All  acts  and  parts  of  acts,  ordinances  and  parts  of  ordin- 
ances, conflicting  with  any  of  the  provisions  of  this  fact,  shall  be  and 
the  same  are  hereby  repealed,  as  to  cities  of  the  first  grade  of  the  first 
class. 

"Sec.  14.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage."    92  O.  L.,  760. 

The  answer  further  says  that  said  act  is  still  in  force;  that  it  is  the 
society  mentioned  in  said  act ;  that  it  has  fully  carried  out  the  provisions 
of  the  same,  and  has  and  is  proceeding  to  enforce  the  provisions  of  the 
act 

The  answer  further  alleges  that  the  plaintiff  being  the  owner  of  a 
dog  and  harboring  the  same  within  the  corporate  limits  of  the  city  of 
Cincinnati,    Ohio,    has    failed  and  neglected  and  refused  to  procure  a 
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yearly  license  and  pay  the  sum  of  two  dollars  for  such  dog  and  still  re- 
fuses to  do  so,  and  refuses  to  comply  with  the  provisions  of  said  act  in 
relation  thereto  and  in  violation  thereof. 

The  defendant  further  alleges  that  by  said  act,  dogs,  not  licensed, 
shall  be  seized,  and  if  not  redeemed  within  48  hours,  may  be  destroyed 
or  otherwise  disposed  of  at  the  discretion  of  the  society  empowered  and 
authorized  to  carry  out  the  provisions  of  this  act.  It  further  alleges 
that  by  reason  of  the  violation  of  said  act  by  said  plaintiff  in  failing  to 
procure  a  Ucense  for  said  dog,  and  pa3ring  the  siun  of  two  dollars  there- 
for, that  it  will  seize,  and  unless  redeemed  within  48  hours,  will  destroy 
or  otherwise  dispose  of  said  dog,  and  says  that  plaintiff  is  not  entitled 
to  the  injunction  asked  for,  and  that  his  said  petition  should  be  dismissed. 

The  plaintiflF  has  also  filed  an  amended  petition,  in  which  he  avers, 
that  in  addition  to  the  facts  alleged  in  his  original  petition,  he  has  listed 
his  said  dog  for  taxation  as  required  by  the  statutes  of  Ohio,  and  that 
the  necessary  and  proper  taxes  thereon  have  been  paid  by  him. 

There  is  no  further  plea  by  the  defendant,  and  the  plaintiff  demurs 
to  the  answer  of  the  defendant  on  the  ground  that  said  answer  is  insuf- 
ficient in  law. 

This  case  was  therefore  argued  and  submitted  to  the  court  on  the 
demurrer  of  the  plaintiff  to  the  answer  of  the  Ohio  Humane  Society. 
The  demurrer  admitting  the  allegations  of  the  answer  to  be  true,  it  is 
necessary  for  the  court  to  consider  whether  they  are  sufficient  in  law  as 
%  defense.  The  argument  presented  on  behalf  of  the  plaintiff  in  support 
of  the  demurrer  is  based  upon  four  grounds. 

First,  that  said  act,  passed  in  1896  is,  in  violation  of  sec.  26,  art.  2, 
of  the  constitution,  which  prescribes  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  state. 

Second,  that  said  law  conflicts  with  the  fifth  amendment  to  the  con- 
stitution of  the  United  States,  and  art.  i,  sec.  19,  of  the  constitution  of 
Ohio,  that  property  can  not  be  taken  without  due  process  of  law,  and 
that  private  property  in  the  state  of  Ohio  is  inviolate. 

Third,  that  it  is  an  act  conferring  corporate  powers  in  violation  of 
art.  13,  sees,  i  and  2  of  the  constitution  of  Ohio;  and, 

Fourth,  that  it  is  a  tax  for  a  private  purpose  and  that  as  the  dog  was 
listed  for  taxation  then  the  license  under  sec.  2833  Rev.  Stat,  is  a 
double  tax. 

The  court  recognizes  the  fact  that  in  the  consideration  of  any  con- 
stitutional question  every  presumption  must  be  taken  in  favor  of  the 
validity  of  the  statutes :  that  no  court  should  declare  a  statute  unconsti- 
tutional unless  its  invalidity  is  clear,  and  the  difficulty  lies  in  determining 
what  constitutes  a  law  of  that  nature  within  the  meaning  of  the  constitu- 
tion.   The  test  applied  depends  upon  the  character  of  the  subject  matter, 
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and  if  this  subject  matter  is  of  a  general,  as  distinguished  from  a  local 
or  special  nature,  existing  throughout  the  state  in  every  county,  then  the 
law  is  one  of  a  general  nature  requiring  a  uniform  operation  throughout 
the  state.  The  question,  therefore,  to  be  determined  is,  whether  or  not 
this  law  is  of  uniform  operation  throughout  the  state,  for  if  it  exempts 
a  portion  of  those  coming  within  its  terms  from  benefits  or  burdens 
v/hich  are  not  conferred  or  imposed  upon  all  others  belonging  to  the 
same  class,  then  it  would  not  have  that  uniform  operation  throughout 
the  state,  which  is  contemplated  by  the  constitution,  and  though  the  law 
is  of  uniform  operation  within  one  city  or  two  cities  of  the  state,  and 
even  though  described  as  a  city  of  the  first  grade  of  the  first  class,  never- 
theless, if  it  appears  that  the  act  does  confer  power,  corporate  or  admin- 
istrative, and  that  the  conditions  undertaken  to  be  legislated  upon  aire 
common  to  other  sections  of  the  state  generally,  then  the  constitutional 
requirement  of  uniform  operation  throughout  the  state  is  not  answered. 
While  the  thing  to  be  acted  upon  under  consideration  is  a  dog,  the  object 
of  the  statute  is  to  protect  the  people  and  property  from  dogs  running 
at  large,  and  for  the  licensing  of  dogs  and  their  regulation.  This  is  a 
matter  of  general  public  interest,  in  which  every  person  within  the  state 
of  Ohio  exposed  to  such  dangers  as  may  result  from  dogs  running  at 
large,  is  intended  to  be  guarded  against  them,  and  is  equally  interested  with 
every  other  person  in  their  licensing  and  regulation ;  and  while  in  cities 
of  the  first  grade  of  the  first  class,  b}^  reason  of  the  greater  population 
or  the  greater  ntunber  of  people  congregated  there  may  be  harbored  or 
held  a  larger  number  of  dogs,  nevertheless,  in  the  same  proportion  there 
can  not  be  any  diflierence  between  the  risks  or  hazards  taken  by  other  peo- 
ple in  otlier  cities,  villages^  and  towns  throughout  the  state  where  dogs 
are  also  harbored  and  held,  and  the  necessity  for  licensing  and  regulat- 
ing them.  This  is  a  law  of  a  general  nature  not  adapted  alone  to  cities 
of  the  first  grade  of  the  first  class,  and  as  it  lacks  the  requirement  of  uni- 
form operation,  the  court  is  of  the  opinion  that  sec.  i  of  said  act  is  in 
violation  of  sec.  26,  art.  2  of  the  constitution.  Cincinnati  v.  Steinkamp, 
trustee,  54  Ohio  St.,  284;  Karb  v.  State,  54  Ohio  St.,  383. 

The  second  ground,  it  seems  to  the  coiut,  presents  the  most  serious 
question  to  the  statute,  and  that  is,  that  tlie  law  is  in  violation  of  the 
fifth  amendment  to  the  constitution  of  the  United  States,  and  art.  i, 
sec.  19,  of  the  constitution  of  Ohio,  by  which  property  can  not  be  taken 
without  due  process  of  law,  and  that  private  property  in  Ohio  shall  be 
held  inviolate.  Without  going  into  any  elaborate  discussion  of  the  ques- 
tion of  property  in  dogs,  suffice  it  to  say  that  the  court  is  satisfied  that 
dogs  are  now  consdered  property  in  this  state.  Section  2754,  Rev.  Stat., 
provides  for  the  listing  and  taxation  of  dogs,  and  sec.  7008,  Rev.  Stat., 
recognizes  them  as  property. 
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Our  own  circuit  courts,  also,  recognize  and  have  held  to  all  intents 
and  purposes  that  dogs  are  property.  The  act  in  controversy  contem- 
plates a  confiscation  of  property  without  judicial  hearing  and  judgment, 
and  such  conhscation  without  judicial  hearing  and  judgment  with  due 
notice  is  void,  as  not  being  due  process  of  law.  It  is  an  inflexible  prin- 
ciple of  constitutional  right  that  no  person  can  legally  be  divested  of  his 
property  or  against  his  will  unless  he  is  allowed  a  hearing  before  a  trib- 
unal where  he  may  contest  the  claim  set  up  against  him,  and  be  allowed 
lo  meet  it  on  law  and  facts.  By  the  words,  "Due  process  of  law"  must 
be  understood  to  mean  the  law  of  the  land.  That  is,  the  law  of  the  state 
of  Ohio  and  of  the  United  States.  In  other  words,  that  no  person  shall 
bfe  deprived,  by  any  form  of  governmental  action,  of  either  life,  liberty 
or  property  except  as  the  consequence  of  some  judicial  proceeding  ap- 
propriately and  legally  conducted.  Hey  Sing  leck  v.  Anderson,  57  Cal., 
251 ;  Lowry  v.  Rainwater,  70  Mo.,  152. 

It  is  a  well  known  fact  that  large  amounts  of  money  are  now  in- 
vested in  dogs.  They  are  largely  the  subjects  of  trade  and  traffic.  In 
many  ways  they  are  put  to  useful  service,  and  so  far  as  pertains  to  their 
ownership  as  personal  property,  they  possess  all  the  attributes  of  other 
personal  property.  Many  people  traffic  in  the  breeding  and  raising  of 
dogs  for  the  purpose  of  sale,  and  as  a  kind  of  personal  property,  dogs  of 
various  and  different  breeds  have  their  values  the  same  as  any  other 
kind  of  animal  bred  and  raised  by  fanciers  of  that  particular  kind.  There 
can  be  no  doubt,  therefore,  that  the  right  of  property  exists  in  dogs,  and 
if  the  right  exists  then  it  follows  that  dogs  will  receive  protection  from 
the  law  and  from  mankind.  In  holding,  therefore,  that  this  law  contra- 
venes the  constitution  holding  property  inviolate,  and  therefore  uncon- 
stitutional, does  not  deprive  the  legislature  or  the  city  counsel  from  pass- 
ing such  regulations  or  ordinances  as  they  may  deem  best  for  the  pro- 
•  tection  of  the  people  as  against  dogs  running  at  large.  It  is  well  settled 
that  a  city  council  or  the  legislature  may  regulate,  and  it  would  be  within 
the  constitutional  limitations  for  such  regulation  to  have  the  runnings 
of  dogs  at  large  regulated  as  by  paying  license,  or  by  their  muzzling,  or 
by  such  police  regulation  as  the  legislature  or  council  may  see  fit  to 
impose. 

Most  of  the  cases  cited  by  the  defendant  turn  upon  the  police  regu- 
lations of  dogs  running  at  large  which  have  been  brought  to  the  attention 
of  the  various  Supreme  Courts  in  the  cases  cited,  in  which  it  has  been 
originally  held  that  such  regulations  could  be  had ;  but  under  the  act  in 
this  case  there  is  no  distinction  made  between  dogs  running  at  large  or 
dogs  that  may  be  kept  or  harbored  at  home  where  they  interfere  with 
no  person.  There  is  no  distinction  made  between  vicious  and  mad  dogs 
or  perfectly  harmless  ones,  but  all  dogs,  whether  they  are  at  large  on  the 
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Streets,  or  whether  they  are  within  the  hcxne  of  their  owner,  are  to  be 
seized  by  the  defendant  society  and  destroyed  or  otherwise  disposed  of. 

This  question,  while  not  by  a  court  of  last  resort,  has  been  deter- 
mined by  the  Supreme  Court  of  the  state  of  New  York  in  Fox  v.  Mohawk 
and  H.  R.  Humane  Society,  48  N.  Y.  Sup.,  625,  in  which  the  law  is  al- 
most identical  with  the  one  in  question  here,  and  in  which  the  argument 
of  the  defendant  as  raised  in  that  case  is  similar  with  the  one  at  bar,  and 
while  the  lower  court  sustained  the  constitutionality  of  the  act,  the 
Supreme  Court,  all  the  judges  concurring,  held  that  the  act  was  uncon- 
stitutional, and  the  defendant  in  that  case,  as  in  this  case,  admitted  that 
unless  restrained  by  the  order  of  the  court  the  society  would  seize  and 
destroy,  or  otherwise  dispose  of  the  property  of  plaintiff.  The  court  in 
that  case  said: 

"That  no  person  had  the  right  to  own  or  harbor  a  dog  except 
licensed  by  the  defendant.  By  paying  the  defendant  one  dollar,  a  person 
would  get  a  license  for  his  dog  however  mad,  vicious  or  diseased  it  may 
be.  If  he  does  not  choose  to  pay  the  dollar,  the  defendant  can  confiscate 
the  dog,  unless  redeemed  within  48  hours  by  paying  two  dollars.  The 
defendant  need  not  kill  the  dog  it  confiscates,  but  may  sell  it,  and  the 
defendant  can  manage  its  business  upon  a  basis  most  thrifty  to  itself, 
thus  placing  the  public  service  at  the  mercy  of  corporate  interests,  and 
requiring  an  individual  to  pay  a  private  corporation  for  a  sovereign  favor 
seems  to  be  contrary  to  the  fundamental  principles  of  popular  govern- 
ment." 

And  so  far  as  this  act  is  concerned  the  city  of  Cincinnati  stands 
merely  as  the  collector  for  the  license  fees  which  would  be  due  imder  the 
act  to  the  Ohio  Humane  Society. 

There  is  a  fallacy  in  the  defendant's  argument  that  the  Ohio  Humane 
Society  stands  as  the  practical  representative  of  the  police  power  of  the 
state  of  Ohio,  for  the  reason  that  the  police  power  of  the  state  and  of  a 
city  could  not  be  delegated  to  any  corporation,  but  must  be  exercised  by 
individuals,  who,  as  individuals,  are  capable  of  taking  oath  of  office, 
thereby  fixing  their  responsibility  and  liability. 

Without  touching  the  question  of  double  taxation  or  that  it  is  a  tax 
for  a  private  purpose  the  court  feels  satisfied  that  upon  either  or  both  of 
the  grounds  set  forth,  that  the  law  is  unconstitutional,  and  that  the  plain- 
tiff is  entitled  to  the  relief  sought,  and  a  perpetual  injunction  will  be 
granted.  See:  Hubbard  v.  Preston,  15  Lawy.  Rep.  Ann.,  249  and  note; 
Archer  v.  Baertschi,  4  Circ.  Dec,  416;  Cotter  v.  Dotty,  5  Ohio,  394;  Brill 
V.  Ohio  Humane  Society,  2  Circ.  Dec,  594;  Mullaty  v.  State,  86  N.  Y., 
356;  Washington  City  v.  Meigs,  i  M.  A.,  53;  Cooley's  Const.  Lim.,  74a 

Wright  &  Wright  and  Kittredge  &  Wilby,  for  plaintiff. 

Goebel  &  Bettinger,  for  the  Humane  Society. 
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HOMICIDE— DEGREE  OF  CRIME— EVIDENCE. 

[Hamilton  Common  Pleas,  1899.] 

State  of  Ohio  v.  Albhrt  Lukbns^ 

1.  MuRDBR  Whii«b  Committing  a  Robbbry— Vbrdicts.  « 

The  crime  of  unlawfully  and  purposely  killing  another  while  in  the  perpetra- 
tion of  a  robbery,  does  not  admit  of  a  conviction  of  the  lower  grades  of  homi- 
cide ;  there  can  be  only  two  verdicts  in  such  cases ;  one,  a«verdict  of  murder 
in  the  first  de^ee ;  the  other,  a  verdict  of  murder  in  the  first  degree  with  a 
recommendation  to  mercy.  ^ 

2.  Pkopbrty  Taken  Must  bb  of  Somb  Vai,ub. 

The  amount  and  value  of  the  property  or  money  taken,  in  the  commission'of 
the  crime  of  murder  while  engaged  in  committing  a  robbery,  is  not  material, 
but  it  must  be  of  some  value. 

8.  Recommendation  to  Mercy  Rests  with  Jury. 

It  is  wholly  within  the  province  of  the  jur^  to  say  whether  there  is  or  is  not  any 
fact  or  circumstance,  such  as  age,  intelligence  or  nature  of  the  crime,  upon 
which  clemency  should  be  extended  or  a  recommendation  to  mercy  should  be 
made ;  and  this  independent  of  any  testimony  on  the  part  of  the  accused. 

4.  Admissibiuty  of  Conpbssion  for  the  Judge. 

Whether  confessions  are  voluntary,  so  as  to  be  competent  as  evidence,  is  a 
question  for  the  judge,  not  for  the  jury. 

6.  Jury  is  Bound  by  such  Decision. 

The  jury  is  bound  by  the  action  of  the  judge  in  admitting  confessions  as 
evidence  and  cannot  reject  them  because  they  believe  certain  persons, 
officers  or  reporters,  were  guilty  of  threats  or  intimidations  or  improper 
conduct  toward  the  prisoner  at  the  time  or  before  the  confessions  were  mad^. 
The  confessions  must  be  received  and  considered  as  other  evidence  is  con- 
sidered. 

6.  Confession  and  Proof  of  Corpus  Dewcti  Warrant  Conviction. 

If  a  confession  is  found  by  the  jury  to  be  true,  and  it  is  shown  by  other  evidence, 
beyond  reasonable  doubt,  that  deceased  was  found  murdered  on  the  date 
charged,  the  jury  is  warranted,  without  evidence  of  identification  of  accused 
or  any  other  circumstantial  evidence,  in  finding  the  accused  guilty. 

7.  Burden  of  Proof  not  Changed  by  Ai«ibi. 

The  burden  of  proof  of  defendants  presence  and  his  connection  with 
with  the  crime  remain  with  the  slate,  notwithstanding  the  defense  of  an  alibi, 

8.  Presumption  of  Innocence  Continues. 

The  presumption  of  innocence  continues  throughout  the  trial  upon  every 
material  fact  until  overcome  by  proof  which  excludes  all  reasonable  doubt 
of  guilt. 

CHARGE  OF    THE   COURT. 

Pflegbr,  J. 

The  defendant,  Albert  I,ukens,  stands  before  you  charged  with  the 
crime  of  murder  in  the  first  degree.  He  has  pleaded  thereto  "Not  guilty." 
You  have  been  sworn  to  determine  whether  or  not  the  charge  so  made  is 
true. 

The  indictment  in  the  first  court,  alleges  that  the  defendant  on  March 
15,  1899,  in  Hamilton  county,  Ohio,  unlawfully,  purposely  and  of  deliber- 
ate and  premeditated  malice  did  kill  and  murder  one  Julia  Dorothea 
Stiegler,  by  inflicting  upon  her  certain  mortal  wounds,  with  a  certain  in- 
strument, a  piece  of  iron. 
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The  second  count  in  the  indictment  charges  that  the  defendant  on 
March  15,  1899,  in  Hamilton  county,  Ohio,  unlawfully  and  purposely  did 
kill  and  murder  one  Julia  Dorothea  Stiegler,  by  inflicting  upon  her  certain 
mortal  woui^ds  with  a  certain  piece  of  iron  while  in  the  perpetration  of  a 
robbery.     We  will  now  consider  the  first  count  only. 

Lesser  grades:  Although  the  indictment  by  its  terms  charges  the 
defendant,  in  the  first  count,  with  murder  in  the  first  degree,  the  law  pro- 
vides that  the  leaser  grades  of  crime  shall  be  included  in  the  greater.  This 
charge  of  murder  in  the  first  degree  in  the  first  count  therefore  embraces 
(2)  murder  in  the  second  degree,  (3)  manslaughter,  (4)  assault  and  bat- 
tery, (s)  assault  alone,  (6)  not  guilty.  That  is  to  say,  if,  in  your  judgment 
tlie  evidence  before  you  under  the  law  here  given  you  does  not  warrant  you 
in  finding  the  defendant  guilty  of  murder  in  the  first  degree,  you  may,  if 
under  the  law  the  testimony  does  warrant  you,  find  him  guilty  of  murder  in 
the  second  degree ;  or  if  in  your  judgment  the  evidence  under  the  law  does 
not  warrant  you  in  finding  him  gtiilty  of  as  high  a  crime  as  murder  in  the 
second  degree,  you  may,  if  the  law  and  evidence  warrant  you,  find  him 
guilty  of  manslaughter;  or  if  the  evidence  under  the  law  does  not  warrant 
you  in  finding  him  guilty  of  as  high  a  crime  as  manslaughter  you  may,  if 
the  law  and  evidence  warrant  you,  find  him  guilty  of  assault  and  battery; 
or,  if  the  evidence,  under  the  law,  docs  not  justify  you  in  finding  him  guilty 
of  as  great  an  oflFense  as  assault  and  battery,  you  may  find  him  guilty  of 
assault  alone;  or,  lastly,  if  the  law  and  evidence  do  not  warrant  you  in 
finding  him  guilty  of  either  of  such  grades,  you,  may,  if  the  law  and  evi- 
dence warrant,  find  him  not  guilty. 

Murder  in  the  first  degree:  Whoever  purposely  and  with  deliber- 
ate and  premeditated  malice  kills  another,  or  whoever  purposely  in  per- 
petrating robbery  kills  another,  is  guilty  of  murder  in  the  first  degree  and 
shall  be  punished  by  death  in  the  electrical  chair,  unless  the  jury  trying  the 
action  recommends  mercy,  in  which  case  the  punishment  shall  be  im- 
prisonment in  the  penitentiary  during  life,  without  the  right  of  being  rec- 
ommended for  pardon  or  parole  except  upon  proof  of  innocence  estab- 
lished beyond  a  reasonable  doubt. 

Before  you  can  convict  the  defendant  of  murder  in  the  first  degree, 
as  charged  in  the  first  count  (that  is,  without  perpetrating  a  robbery)  it 
is  necessary  that  you  and  each  of  you  should  be  satisfied  beyond  a  reason- 
able doubt  that  he  killed  Julia  Dorothea  Stiegler,  (i)  unlawfully,  (2)  pur- 
posely, (3)  maliciously,  and  (4)  deliberately  and  premeditatedly. 

Burden  of  proof :  The  burden  of  proof  is  upon  the  state  to  satisfy 
you  of  each  and  every  allegation  in  the  indictment,  beyond  a  reasonable 
doubt. 

Presumption  of  innocence :  Upon  the  trial  of  all  criminal  cases 
the  law  presumes  a  party  charged  with  crime  to  be  innocent.     A  pre- 
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sumption-  of  innocence  is  to  infer  or  take  for  granted  as  a  fact 
that  a  man  is  not  guilty.  Yoti  must  take  for  granted  therefore 
that  this  innocen<^  prevails  throughout  the  trial,  upon  every  material 
fact  that  you  will  be  called  upon  to  consider,  until  it  is  overcome 
by  full  proof,  such  as  will  exclude  all  reasonable  doubt  of  the  guilt  of  the 
accused.  The  return  of  an  indictment  creates  no  presumption  of  guilt 
against  the  defendant. 

Reasonable  doubt :  Before  you  can  render  a  verdict  of  guilty  against 
the  defendant,  you  must  find  from  the  evidence  produced  before  you, 
that  each  and  every  fact  charged  in  the  indictment  has  been  established 
to  such  a  degree  of  certainty  as  to  exclude  from  your  minds  every  reason- 
able conclusion  except  that  of  guilt ;  or,  in  other  words,  your  minds  must 
be  so  satisfied  that  the  crime  was  committed  by  this  defendant  as  to  leave 
no  other  reasonable  conclusion  possible.  Indeed,  upon  any  reasonable 
theor>'  if  you  can  truthfully  make  all  the  evidence  before  you  agree  with 
the  defendant's  innocence,  you  should  do  so. 

Now,  what  is  a  reasonable  doubt?  The  words,  looked  at  fairly,  are 
perhaps  sufficient  to  explain  themselves:  To  doubt  is  to  be  uncertain. 
A  reasonable  doubt  is  one  based  on  reason.  It  does  not,  however,  mean 
a  doubt  arising  from  a  mere  fancy  or  whim,  or  from  motives  of  charity  or 
mercy,  nor  does  it  mean  a  doubt  existing  in  the  mind  because  of  the  fear 
of  rendering  a  disagreeable  verdict.  It  means  such  an  honest  doubt  as 
you  would  be  willing  to  act  upon  in  the  more  weighty  and  important 
matters  relating  to  your  own  affairs  or  such  a  just  and  honest  doubt  after 
a  fair  comparison  and  consideration  of  all  the  evidence  so  that  you  can- 
not honestly  say  that  you  are  satisfied  of  the  defendant's  guilt.  If  you 
cannot  so  say,  then  there  is  a  reasonable  df  ubt  existing  and  it  would  be  the 
duty  of  the  jur}'  to  acquit ;  but  if  you  can  say  that  you  feel  a  fixed,  firm 
belief  or  conviction  to  an  honest  certainty  of  the  truth  of  the  charge,  then 
there  is  no  reasonable  doubt  left  and  you  would  be  justified  in  finding  the 
defendant  guilty. 

Corpus  delicti :  Not  only  in  the  crime  of  murder  in  the  first  degree, 
but  in  all  others  mentioned  to  you,  there  are  certain  necessary  elements  em- 
bodied in  the  indictment  which  must  be  proven  by  the  state  by  the  same 
standard,  viz.,  beyond  a  reasonable  doubt.  These  elements  are  as  follows : 
(a.)  Was  Julia  Dorothea  Stiegler  a  living  person  and  is  she  now  dead? 
(b.)  If  so,  was  she  killed  by  someone  other  than  herself?  These  con- 
stitute technically  the  corpus  delicti,  meaning  the  body  of  the  crime,  (c.) 
Was  she  killed  by  the  defendant  Albert  ^^ Lukens  by  inflicting  certain 
mortal  wounds  upon  her  head  with  a  piece  of  iron?  (d.)  Were  the 
acts  committed  in  the  county  of  Hamilton  and  state  of  Ohio?  (e.)  And 
were  the  acts  committed  on  or  about  March  15,  1899?  If,  from  all  the 
evidence,  you  answer  "No"  to  either  of  these  questions,  you  need  go  no 
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further  with  the  case.  You  must  then  acquit  the  prisoner.  If,  however, 
you  answer  all  of  them  affinnatively,  you  will  then  proceed  to  examine 
the  evidence  with  a  view  of  ascertaining  whether  all  Jhe  other  elements 
necessary  to  convict  of  any  of  the  grades  of  crime  mentioned  to  you  have 
been  made  out  by  the  state,  again  by  the  same  standard,  beyond  a  reason- 
able doubt.  We  will  define  now  that  the  essential  elements  of  murder  in 
the  first  degree  as  charged  in  the  first  count. 

Material  elements  of  first  degree  murder:  Unlawfully,  simply  means 
that  which  is  unlawful  and  contrary  to  law.  Confessedly  the  killing  of  a 
human  being  is  unlawful  and  contrar}*  to  law. 

'  Purposely,  means  an  intent  to  kill.  To  do  an  act  purposely  means 
to  do  it  intentionally  and  not  accidentally.  This  is  the  sense  in  which  the 
term  is  used  in  this  indictment.  It  indicates  an  operation  of  the  mind, 
an  act  of  the  will,  an  intention,  a  design  to  do  the  act.  The  presence  or 
absence  of  purpose  is  a  question  of  fact,  to  be  determined  by  the  jury  from 
all  the  testimony  and  circumstances  of  the  case.  It  is  a  general  principle, 
that  what  a  man  does  wilfully,  he  intends  to  do,  and  that  he  intended  the 
reasonable  arid  natural  consequences  of  his  voluntary  act,  unless  the  cir- 
cumstances are  such  as  to  indicate  the  absence  of  such  intent.  If  a  blow 
with  a  deadly  weapon  (and  a  piece  of  iron  pipe,  although  not  of  itself 
deadly,  yet  if  used  with  sufficient  force  may  become  such)  be  intention- 
ally struck  upon  the  head  or  any  vital  portion  of  the  person  the  natural 
consequence  of  which  is  death,  or  such  weapon  be  used  in  a  manner 
purposely  calculated  to  destroy  life,  then  the  intent  to  kill  such  person 
may  be  inferred  or  presumed  from  such  use  of  the  weapon,  and  the  pur- 
pose to  kill  IS  made  out. 

"Maliciously" :  What  is  nteant  by  the  word  "malice"  of  "malicious- 
ly" is  a  wilfully  formed  design  to  do  another  an  unlawful  injury.  It 
springs  from  a  wicked,  depraved  or  evil  heart.  It  is  not  necessary  that 
it  should  be  confined  to  a  particular  ill-will.  We  are  apt  to  associate 
malice  with  anger,  hatred  or  revenge,  but  malice  in  the  eye  of  the  law 
may  exist  without  the  presence  of  either  of  these  passions.  It  is  shown  by 
any  act  which  arises  from  a  wicked  and  corrupt  motive  attended  by 
circumstances  indicating  a  heart  regardless  of  social  duty  and  bent  on 
mischief.  If  the  life  of  Jiilia  Dorothea  Sciegler  was  taken  purposely  by 
the  defendant  and  it  was  not  done  in  self-defense  or  in  a  sudden  trans- 
port of  passion  or  in  the  "heat  of  blood,"  upon  reasonable  provocation, 
malice  may  be  inferred  and  made  out  from  such  act. 

Deliberation  and  premeditation :  As  you  may  observe,  malice  may 
be  inferred  from  the  act  of  killing.  But  there  is  no  presumption  from 
such  act  that  it  was  done  with  deliberation  and  premeditation.  These 
latter  elements  must  be  proven  by  affirmative  evidence  To  premeditate 
and  deliberate  means  to  plan  or  to  fix  upon  an  act  or  deed  or  to  think 
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about  it  beforehand  and  then  to  weigh  or  consider  or  turn  it  over  in  your 
mind.  The  traveler  on  the  highway  comes  to  two  roads  leading  in 
different  directions ;  lie  hesitates,  considers,  detei  mines  which  road  to  take, 
and  moves  on.  That  is  an  operation  of  the  mind.  A  purpose  suggests  itself, 
that  is,  he  thinks  of  doing  something.  The  question  is,  to  do  or  not  to 
do ;  turn  it  over  in  our  minds,  consider  it,  and  then  act.  That  is  what  is 
meant  by  deliberation  and  premeditation.  If  the  purpose  be  to  kill, 
malice  may  stand  confessed.  If  the  killing  be  unlawful,  the  purpose  to 
kill  may  of  itself  show  malice,  and  if  this  had  been  weighed  or  considered 
or  turned  over  in  the  mind  and  then  decided  upon,  that  would  be  "deliber- 
ate and  premeditated  malice"  as  charged  in  the  indictment.  The  law 
fixes  no  time  for  deliberation  and  premeditation  except  sufficient  time 
therefor  before  the  act  of  killing.  It  is  left  as  a  question  of  fact  to  the 
jury  to  be  determined  from  all  the  evidence  whether  the  defendant  has 
actually  had  time  to  turn  it  over  in  his  mind,  weigh  it  and  deliberate  upon 
it. 

Chain  of  evidence:  The  elements  just  described  are  said  to  form 
the  links  of  a  complete  and  outstretched  chain  of  evidence  connecting 
an  accused  with  the  crime  of  murder  in  the  first  degree.  These  ele- 
ments must  therefore  all  be  present. 

If  any  one  fails,  the  proof  is  not  complete.  Should  but  a  single  link 
be  incomplete  or  missing,  the  chain  is  broken  and  of  necessity  falls  to 
the  ground. 

If  then,  under  the  definitions  just  given  you,  you  find  from  all  the 
evidence  and  circumstances  that  the  defendant  Albert  Lukens  at  the  time 
did  unlawfully,  purposely  and  with  deliberate  and  premeditated  malice 
kill  Julia  Dorothea  Stiegler,  in  Hamilton  county,  Ohio,  on  or  about 
March  15,  1899,  in  manner  and  form  as  alleged  in  the  first  count  of  the 
indictment,  and  that  all  these  essential  elements  have  been  made  out  to 
your  satisfaction,  beyond  a  reasonable  doubt,  your  verdict  should  be 
guilty  of  murder  in  the  first  degree.  If  any  one  of  such  elements  has  not 
been  made  out,  you  will  then  pass  on  to  the  definition  and  consideration 
of  murder  in  the  second  degree,  unless  you  find  the  defendant  guilty  of 
murder  while  perpetrating  a  robbery,  as  charged  in  the  second  count  of 
the  indictment.     (This  second  count  we  will  discuss  later.) 

If  you  should  return  a  verdict  of  murder  in  the  first  degree,  under 
either  the  first  or  second  count  of  the  indictment,  together  with  a  rec- 
ommendation of  mercy,  then  it  is  obligatory  upon  the  court  to  sentence 
the  defendant  to  the^penitentiary  during  his  natural  life  without  the  right 
of  being  recommended  for  either  pardon  or  parole,  in  the  manner  hereto- 
fore described.  The  difference  between  murder  in  the  first  degree  with 
a  recommendation  of  mercy,  and  murder  in  the  second  degree  is,  that  while 
the  punishment  for  murder  in  the  second  degree  is  also  imprisonment  in 
28   S  &  C  P  Vol.  9 
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the  penitentiary  for  life,  the  judgment  of  murder  in  the  second  degree 
does  not  preclude  the  defendant  from  a  future  recommendation  for  par- 
don or  parole.  The  law  is  not  changed  as  to  murder  in  the  second  de- 
gree, manslaughter,  assault  and  battery  or  assault;  and  as  to  these  the 
full  right  to  recommendation  for  pardon  or  parole  still  applies. 

Murder  in  the  second  degree:  The  necessary  elements  making  out 
murder  in  the  second  degree  are  the  same  as  those  of  murder  in  the  first 
degree,  except  that  it  is  not  necessary  that  the  killing  should  be  one  of 
"deliberate  and  premeditated  malice."  In  other  words,  murder  in  the 
second  degree  is  the  killmg  of  a  human  being,  which  is  unlawful  and 
criminal  and  which  is  committed  purposely  and  maliciously.  And  in  de- 
termining whether  the  defendant  is  guilty  of  this  degree  of  crime  yoii 
should  apply  the  same  definitions  to  the  words  "unlawfully,"  "pur- 
posely" and  "maliciously"  as  have  already  been  given  in  connection  with 
nmrder  in  the  first  degree. 

If  you  find,  from  all  the  evidence  and  circumstances,"  that  the  de- 
fendant, Albert  Lukens,  did  unlawfully,  purposely,  and  maliciously,  but 
without  deliberation  and  premeditation,  kill  Julia  Dorothea  Stiegler,  in 
Hamilton  county,  Ohio,  on  or  about  March  15,  1899,  as  alleged  in  the 
first  count  of  the  indictment,  and  that  all  of  these  essential  elements  have 
been  made  out  beyond  a  reasonable  doubt,  your  verdict  should  be  guilty 
of  murder  in  the  second  degree.  If,  however,  any  one  of  these  elements 
has  not  been  so  made  out.  you  will  then  pass  on  to  the  definition  and  con- 
sideration of  manslaughter. 

Manslaughter:  Manslaughter  is  the  unlawful  killing  of  another 
without  malice  and  without  premeditation  and  deliberation,  and  is  pun- 
ishable by  imprisonment  in  the  penitentiary  from  one  to  twenty  years. 

Neither  purpose  to  kill  nor  malice  is  necessary  to  convict.  Any 
taking  of  human  life,  unless  under  the  circumstances,  it  is  required  or 
excusable  or  justified  by  law,  is  unJawful.  In  manslaughter  the  unlawful 
killing  may  be  either  upon  a  sudden  quarrel  or  in  a  heat  of  passion,  or 
during  an  unlawful  assault,  and  death  results  though  not  intended,  or 
it  may  be  the  unintentional  killing  of  the  wrong  person.  If,  then,  from 
all  the  evidence  and  circumstances  of  the  case  you  find  beyond  a  reason- 
doubt  that  the  defendant.  Albert  Lukens,  did  unlawfully,  but  not  pur- 
posely and  not  with  deliberate  and  premeditated  malice,  kill  Julia  Doro- 
thea Stiegler  in  Hamilton  coimty,  Ohio,  on  or  about  March  15,  1899,  in 
manner  as  alleged  in  the  indictment,  vour  verdict  should  be  guilty  of 
manslaughter.  If,  however,  any  of  the  elements  necessary  to  make  out 
manslaughter  have  not  been  so  proven,  vou  will  then  pass  on  to  the  defi- 
nition and  consideration  of  assault  and  battery. 

Assault  and  battery:  Assault  ^nd  battery  is  the  unlawful  beating^ 
or  any  other  wrongful  intentional  violence  inflicted  upon  a  human  being 
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without  his  consent,  and  being  a  mere  misdemeanor  is  ptmishable  by  fine 
or  imprisonment  in  the  workhouse  or  jail.  If  tlien,  the  striking  was 
wrongful  or  if  intentional  violence  was  used  upon  a  human  being  and 
where  the  person  injured  has  not  in  fact  died  from  the  wounds  or  inju- 
ries so  inflicted,  but  from  some  other  cause,  or  a  year  and  a  day  has  in- 
tervened between  the  violence  and  death,  it  would  only  be  assault  and 
battery.  If,  therefore,  you  find  that  the  defendant  imlawfully  beat  and 
struck  Julia  Dorothea  Stiegler  on  or  about  March  15,  1899,  in  the  county 
of  Hamilton  and  state  of  Ohio,  in  the  manner  and  form  charged  in  the 
indictment,  without  such  violence  causing  death,  or  not  causing  death 
within  a  year  and  a  day  tlierefrom,  your  verdict  should  be  guilty  of  as- 
sault and  battery. 

Assault:  Assault  is  the  lowest  grade  of  offense  of  which  you  can 
find  the  defendant  gtiilty  under  this  indictment.  An  assault  is  a  mere  at- 
tempt with  force  and  violence  to  do  some  bodily  harm  to  another,  but  it 
must  not  be  more  than  an  attempt  and  must  fall  short  of  inflicting  the  at- 
tempted injury,  such  as  striking  at  a  person,  with  or  without  a  weapon, 
within  striking  distance,  but  without  actually  touching  the  person.  If 
any  blows  were  struck  by  defendant,  inflicting  wounds,  then  assault  alone 
would  not  apply.  A  threatening  gesture,  giving  reasonable  grounds  of 
danger,  may  be  an  assault.  If  you  find,  therefore,  beyond  a  reasonable 
doubt,  that  an  assault  only  has  been  committed  by  the  defendant  upon 
Julia  Dorothea  Stiegler,  at  the  time  alleged  in  the  indictment,  without 
any  blow  touching  her  person,  your  verdict  should  be  guilty  of  assault 
only. 

Murder  while  perpetrating  robbery :  As  has  been  explained  to  you, 
the  lesser  grades  of  murder  in  the  second  degree,  manslaughter,  assault 
and  battery  and  assault  alone  are  only  applicable  to  the  crime  charged 
in  the  first  count  of  the  indictment,  in  which  robbery  is  not  mentioned. 
The  second  count  of  the  indictment,  charging  an  unlawful  and  purposed 
killing  while  in  the  perpetration  of  a  robbery,  does  not  admit  of  any  other 
or  lower  grades,  and  if  the  defendant  is  guilty  of  any  unlawful  and  pur- 
posed killing  while  in  the  commission  of  a  robbery,  there  can  be  but  two 
rerdicts:  one,  guilty  of  murder  in  the  first  degree  (that  is,  without  any 
mention  of  a  recommendation  of  mercy),  and  the  other,  guilty  of  murder 
in  the  first  degree  with  a  recommendation  of  mercy.  The  words  "of 
deliberate  and  premeditated  malice"  are  omitted  from  the  definition  and 
allegation  made  in  the  second  count.  It  is  not  necessary,  therefore,  in 
order  to  convict  under  this  count,  that  there  be  either  deliberation,  pre- 
meditation or  malice.  This  crime,  however,  has  other  elements  which 
are  necessary  to  be  established  by  the  state  beyond  aTeasonable  doubt, 
viz.:  that  is  was  committed  (i)  "unlawfully,"  (2)  "purposely,"  and  (3) 
while  in  the  perpetration  of  a  robbery.    The  killing  must  be  unlawful  and 
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it  must  be  done  purposely  or  intentionally  as  heretofore  defined  and  ex- 
plained to  you.  It  is  necessary  also  to  be  shown  that  the  accused  was  ac- 
tually engaged  in  the  act  of  robbing:  that  is,  feloniously  or  unlawfully  and 
forcibly  taking  from  the  deceased  either  money  or  goods  of  any  value, 
by  violence  or  by  putting  her  in  fear,  or  against  her  will,  and  that  he  suc- 
ceeded in  obtaining  either  money  or  goods  at  that  time.  The  amount  and 
value  of  the  property  or  money  so  taken  is  not  material,  but  it  must  be 
of  some  value,  however  little,  to  the  person  robbed.  If  you  find  there- 
fore, from  the  testimony  and  the  surrounding  circiunstances,  beyond  a 
reasonable  doubt,  that  the  defendant,  Albert  Lukens,  on  or  about  March 
IS,  1899,  m  the  county  of  Hamilton  and  state  of  Ohio,  did  unlawfully 
and  purposely  kill  and  murder  Julia  Dorothea  Stiegler  with  a  certain 
instrument — ^a  piece  of  iron — while  engaged  in  feloniously  on  unlawfully 
and  forcibly  taking  from  said  Julia  Dorothea  Stiegler  money  or  goods 
of  any  value  by  violence  or  by  putting  her  in  fear  or  against  her  will,  and 
that  he  succeeded  in  obtaining  said  goods  or  money,  then  your  verdict 
should  be  guilty  of  murder  in  the  first  degree,  as  charged  in  the  second 
count,  and  not  guilty  as  charged  in  the  first  count  of  the  indictment 
This  verdict  may  also  be  with  or  without  a  recommendation  of  mercy,  at 
the  option  of  the  jury. 

Recommendation  of  mercy:  Under  the  present  law  the  jury  has 
the  right  under  either  count  in  the  indictment,  if  they  find  the  defendant 
guilty  of  murder  in  the  first  degree,  to  recommend  mercy  to  the  court,  the 
result  of  which  reduces  the  punishment  fro  mdeath  in  the  electric  chair  tb 
imprisonment  for  life  without  the  right  of  pardon  or  parole,  as  explained 
to  you.  This  right  or  option  requires  no  testimony  or  proof  on  the  part  of 
the  defendant  and  may  be  exercised  by  the  jury  under  the  same  evidence 
which  would  justify  the  return  of  a  verdict  the  punishment  of  which  is 
death  in  the  electrical  chair.  It  is  entirely  within  your  province  and 
discretion  to  say  whether  there  is  any  circumstances  or  fact  in  the  case — 
such  as  his  age,  his  intelligence,  or  the  nature  of  the  crime  committed  or 
Its  surroundings — or  whether  from  all  the  evidence  you  believe  that  not- 
withstanding his  guilt  of  murder  in  the  first  degree  mercy  or  clemency 
should  be  extended.  If  you  do  recommend  mercy,  the  court  is  bound 
to  reduce  the  punishment  to  life  imprisonment  as  described. 

If,  however,  you  find  from  all  the  evidence  under  the  law  as  given 
you  that  the  stjtte  has  failed  to  make  out  a  case  against  the  defendant  be- 
yond a  reasonable  doubt  under  either  count  and  itnder  either  of  the  lesser 
grades  mentioned,  then  your  verdict  must  be  generally  "Not  guilty." 

Confessions:  Confessions  are  either  statements  of  the  accused's 
guilt  signed  by  him,  or  statements  of  other  witnesses  that  the  accused 
made  admissions  of  guilt  in  their  hearing.  These  confessions  are  admis- 
sible— ^that  is  to  say,  proper  to  go  to  the  jury — ^provided  they  are  "volun- 
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tary."  By  voluntary  is  meant  that  the  confessions  are  made  of  the  free 
will  and  accord  of  the  defendant,  without  fear  of  any  threat  of  harm,  or 
without  promise  or  inducement  by  hope  of  reward. 

Whether  the  confessions  are  or  not  so  voluntary,  so  as  to  be  admitted 
in  evidence,  is  a  question  for  the  court  and  not  for  the  jury.  In  this  case 
it  has  been  submitted  to  the  court,  after  hearing  all  the  evidence  offered 
by  the  parties,  and  the  arguments  of  counsel,  and  the  court  has  decided 
that  the  alleged  confessions  made  by  the  accused  at  his  residence  were 
not  voluntar>',  and  those  have  been  excluded  from  the  consideration  of 
the  jury. 

The  alleged  confessions  made  to  Lieutenant  Scahill  after  the  accused 
was  first  locked  up  in  a  celL  the  alleged  oral  confession  to  Colonel  Deitsch, 
superintendent  of  police,  the  alleged  written  confirmation  of  such  oral 
statements  of  Colonel  Deitsch,  the  alleged  confessions  made  to  Joseph 
Garretson,  reporter  of  the  Times  Star,  and  to  William  Taylor,  reporter 
of  the  Cincinnati  Post,  the  alleged  oral  statement  made  before  the  cor- 
oner and  the  subsequent  alleged  oral  confessions  again  made  to  Chief 
Deitsch  have,  each  of  them,  been  admitted  for  the  consideration  of  the 
jury,  because  the  court  has  decided  that  they  were  all  "voluntary." 

By  this  decision  of  the  court  you  are  bound.  You  have  no  right  to 
fcject  these  alleged  confessions  and  consider  them  as  no  evidence.  On 
the  contrary,  you  should  take  such  admissions,  if  you  should  find  such 
allied  confessions  were  made,  and  consider  them  with  reference  to  their 
truthfulness  and  effect  the  same  as  any  other  evidence  of  an  alleged  fact 
which  you  may  find  appearing  in  the  case,  giving  them  such  weight  and 
credence  as  you  believe,  under  all  the  circumstances  of  the  case,  are  their 
just  due. 

You  should  consider  these  alleged  confessions  in  these  aspects: 
Were  each  and  all  of  those  admitted  by  the  court  in  fact  made?  If  you 
find  that  any  of  them  were  not  in  fact  made,  reject  them.  If  you  find 
that  any  of  them  were  actually  made  by  the  accused,  you  will  then  con- 
sider whether  any  such  were  false.  If  so,  they  are  of  no  weight  whatever, 
and  should  be  rejected. 

If  any  one  alleged  confession  is  true  in  fact,  and  if  therein  the  ac- 
cused admits  that  he  killed  this  woman,  and  it  is  shown  by  other  evidence, 
beyond  a  reasonable  doubt,  that  Julia  Dorothea  Stiegler  was  found  mur- 
dered in  this  county  on  or  about  March  15,  1899,  even  though  there  were 
no  evidence  of  identification  of  the  accused,  or  any  other  circumstantial 
evidence,  this  will  be  sufficient  to  warrant  you  in  finding  the  accused 
gruilty  of  one  of  the  grades  of  crime  mentioned. 

If  a  person  of  sound  mind,  over  14  years  of  age,  in  the  full  possession 
of  his  faculties,  coolly  and  deliberately  makes  a  true  confession  of  guilt, 
the  confession  is  entitled  to  your  most  careful  consideration.    Especially 
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IS  this  SO  if  the  accused  does  it  under  circumstances  just  related,  and  then 
confirms  it  over  his  own  signature. 

Sane  men,  who  are  innocent,  as  a  rule  do  not  sign  written  confes- 
sions of  their  guilt  of  such  a  crime;  on  the  other  hand  if  these  confes- 
sions are  forgeries  or  if  a  person  is  not  of  sound  mind  or  not  in  the  full 
possession  of  his  faculties,  or  there  is  a  motive  for  making  false  confes- 
sions, or  he  knowingly  made  false  confessions,  they  are  entitled  to  no 
consideration  whatsoever. 

The  defendant,  however,  does  not  plead  insanity,  either  as  a  defense 
or  in  making  any  of  the  alleged  confessions.  In  determining  this  question 
you  should  take  into  account  the  defendant's  age,  education  and  experi- 
ence, his  physical,  mental  and  moral  condition  at  the  time  said  alleged 
confessions  were  made,  the  evidence  of  all  the  persons  testifying  to  the 
same,  especially  the  evidence,  if  any  of  the  defendant's  statements  in  his 
alleged  confessions  of  incidents  of  the  crime  which  could  not  have  been 
known  to  any  one  but  the  perpetrator  (unless  such  statement  were  false) 
w^ith  a  view,  not  to  reject  them  as  involuntar)*^  confessions,  nor  as  show- 
ing insanity,  but  as  tending  to  throw  some  light  on  the  question  of  their 
truthfulness  and  effect.  You  can  not  disregard  them,  if  actually  made 
and  they  are  true,  merely  because  you  believe  ceitain  persons,  officers  or 
reporters  were  guilty  of  threats  or  intimidations  or  improper  conduct 
toward  the  prisoner  at  the  time  or  before  the  confessions  were  made. 
Had  they  been  guilty  of  such  conduct  as  warranted  their  exclusion,  the 
court  would  have  rejected  the  alleged  confessions  as  involimtary.  If, 
however,  you  find  that  the  alleged  confessions  are  true,  then,  no  matter 
how  worthy  of  blame  the  officers  or  reporters  may  have  been,  or  no  matter 
what  threats  they  made  or  falsehoods  they  told  1;he  defendant,  you  are  not 
authorized  to  reject  them  or  refuse  to  consider  them  and  acquit  a  defend- 
ant you  believe  to  be  guilty  of  murder,  merely  to  show  your  disapproval 
of  such  conduct  or  behavior,  or  to  punish  such  officers  or  reporters.  You 
should  consider  each  alleged  confession  and  all  parts  thereof,  if  true,  but 
you  are  not  bound  to  believe  all  the  statements  in  it.  You  may  believe 
some  parts  and  reject  such  parts  as  are  false. 

Circumstantial  evidence :  Evidence  is  either  positive  and  direct,  that 
is  a  recital  of  facts  testified  to  by  eye-witnesses  of  the  presence  of  the 
accused  at  the  time  and  place  of  the  commission  of  the  act,  or  it  is  cir- 
cumstantial, that  is,  facts  shown  by  mere  circumstances  connecting  an 
accused  with  the  commission  of  the  offense  charged.  The  testimony  of 
eye-witnesses  as  a  rule  is  a  better  class  of  evidence,  but  when  testimony 
has  been  given  showing  circumstances  connecting  the  accused  with  the 
crime  and  such  circumstances  are  real  and  natural  and  likely  to  corres- 
pond with  each  other,  it  may  establish  a  complete  chain  of  evidence  show- 
ing the  defendant's  guilt.    When  they  are  inconsistent  with  each  other 
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or  irreconcilable  with  the  proven  facts  there  is  an  inference  at  least  that 
the  tale  is  not  true.  Established  facts  may  be  shown  on  circumstantial 
evidence,  which,  taken  separately  or  abstractly,  are  no  evidence  of  the 
defendant's  giiilt ;  or  where  the  circumstances  are  so  remote  or  where  it 
is  apparent  that  they  can  throw  no  light  on  the  subject  the  proof  should 
be  entirely  rejected.  Where,  however,  they  are  real  and  natural,  or  such 
a  part  of  the  history  of  the  case  or  conduct  of  the  accused  as  may  con- 
nect him  with  the  subject  of  the  crime  or  become  important  in  connection 
with  other  facts  and  circumstances,  they  are  proper  means  of  evidence 
ar.  tending  to  establish  guilt.  Where  the  circtmistances  are  irreconcil- 
able upon  the  theory  of  the  acaiscd's  innocence  the  jury  are  bound  to  so 
treat  them.  It  is  only  when  the  facts  and  circumstances  are  irreconcil- 
able with  his  innocence  that  he  can  be  convicted. 

Alibi :  Under  a  plea  of  "not  guiltv"  the  defendant,  Albert  Ljukens, 
interposes  the  claim  and  defense  that  at  the  time  of  the  alleged  commis- 
sion of  the  crime  he  was  not  at  the  house  of  the  deceased,  Mrs.  Stiegler, 
:n  Hyde  Park.  This  is  what  is  termed  in  law  an  alibi,  signifying  "else- 
where." An  alibi  Is  a  legitimate  and  proper  defense  if  satisfactorily 
shown  and  places  no  burden  of  proof  upon  the  defendant.  The  burden 
of  proof  of  the  defendant's  presence  at  the  house  and  his  connection  with 
the  crime  still  remains  with  the  state.  The  defendant  claims  that  he  was 
at  that  identical  time  in  and  about  Clifton,  near  his  residence,  that  on  that 
particular  day  he  was  not  in  Hyde  Park,  and,  therefore,  that  it  was  a 
physical  impossibility  for  him  to  have  committed  the  crime  at  the  same 
time.  It  is  essential,  however,  to  the  satisfactory  proof  of  an  alibi  that 
it  should  cover  either  all  of  the  time  during  which  the  crime  was  com- 
mitted or  so  much  of  it  as  to  render  it  impossible  that  the  person  could 
liave  committed  the  act.  You  should  ascertain  which  testimony  is  tnte 
and  from  it  consider  the  movements  and  whereabouts  of  the  defendant 
during  the  day  on  which  tlie  crime  was  committed  and  determine  whether 
or  not  the  defendant  has  proved  an  alibi,  which  is  a  question  of  fact 
for  the  jury.  In  doing  so,  y<Ju  must  weigh  all  the  evidence  in  the  case, 
including  the  true  and  correct  testimony  relating  to  the  alleged  alibi,  and 
determine  from  all  such  evidence  and  the  surrounding  circumstances 
whether  it  was  shown  by  the  state  beyond  a  reasonable  doubt  that  the 
defendant  had  committed  the  crime  with  which-  he  is  charged. 

If,  by  reason  of  all  such  evidence  and  such  surrounding  circum- 
stances (although  you  may  not  be  able  to  say  that  the  alibi  has  been  fully 
proven)  you  should  entertain  any  reasonable  doubt  of  the  defendant's 
guilt,  he  is  entitled  to  a  verdict  of  not  guilty. 

An  alibi  and  a  true  confession  of  guilt  cannot  both  be  present,  and 
are  necessarily  inconsistent.  If,  however,  an  alibi  has  not  been  made 
out,  or  the  witnesses  testifying  thereto  are  mistaken  as  to  the  time,  and 
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if  you  entertain  no  such  reasonable  doubt  as  to  his  presence  at  the  time 
of  the  commission  of  the  crime  and  still  believe  that  a  true  confession  was 
in  fact  made  and  knowingly  made,  and  that  it  is  true  that  in  such  confes- 
sion the  defendant  admitted  his  guilt,  your  verdict  should  be  guilty  of 
whichever  grade  of  offense  you  may  deem  the  testimony  under  the  law 
warrants, 
grade  of  offense  you  may  deem  the  testimony  under  the  law  warrants. 

Good  character :  Evidence  has  been  offered  on  behalf  of  the  defend- 
ant for  the  purpose  of  showing  that  at  and  prior  to  the  time  when  he  is 
charged  with  the  commission  of  this  crime,  his  reputation  and  his 
character  for  honesty  as  a  law-abiding  young  man,  and  for  peace  and 
quietness,  were  goocl.  Reputation  is  what  people  in  the  vicinity  say  of 
you;  character  is  your  inherent  qualities,  what  you  are  in  fact.  Evi- 
dence of  reputation  therefore  is  admissible  as  tending  to  prove  character. 
Character  is  the  object  of  the  inquiry.  If  character  be  in  fact  good  it 
should  not  affect  a  man  because  people  speak  ill  of  him.  So.  if  character 
be  bad,  evidence  of  people  unaware  of  this  bad  character  who  testify  to 
a  man's  good  character  would  not  establish  good  character. 

All  this  evidence  should  be  considered  on  the  question  of  the  de- 
fendant's guilt,  as  well  as  on  the  question  of  the  grade  of  crime  or  offense 
of  which  he  may  be  guilty.  If  the  character  be  good  its  weight  may 
create  a  doubt  as  to  his  guilt  or  as  to  the  grade  of  the  offense  charged. 
The  reasonable  effect  of  proof  of  good  character  is  to  raise  a  presumption 
that  the 'accused  was  not  likely  to  have  committed  the  crime.  The  force 
of  that  presumption  may  be  rebutted  by  the  strength  of  the  evidence  show- 
ing actual  guilt,  or  by  evidence  from  the  lips  of  an  accused  while  testify- 
ing, showing  his  own  bad  character.  Good  character  alone  is  no  ex- 
aise  for  crime,  nor  does  it  alone  establish  innocence.  If  good  character 
has  been  established  it  is  a  fact  bearing  upon  the  question  of  the  defend- 
ant's guilt  or  the  grade  of  offense,  and  should  be  considered  with  all  the 
other  evidence  and  circumstances  of  the  case ;  and  if  you  then  entertain 
a  reasonable  doubt  as  to  the  defendant's  gwilt,  you  must  give  him  the  bene- 
fit of  such  doubt  and  return  a  verdict  of  not  guilty.  If,  however,  after 
considering  all  the  evidence,  including  the  evidence  as  to  good  character, 
you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  is  guilty, 
then  it  is  your  duty  to  return  a  verdict  of  guilty,  notwithstanding  the 
evidence  as  to  good  character. 

Defendant's  youth:  Allusion  has  been  made  to  the  youth  of  the 
defendant.  He  was  about  fifteen  years  of  age  when  the  alleged  crime  was 
committed.  In  law,  all  persons  of  fourteen  years  and  over  are  old  enough 
to  commit  the  crime  of  murder.  While  his  youth  may  enlist  your  sym- 
pathy it  should  not  affect  your  judgment.  It  may,  however,  be  consid- 
ered on  the  question  of  recommending  mercy  to  the  court.  Neither  should 
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you  be  deterred  from  doing  your  full  duty  by  any  thought  or  suggestion 
that  in  case  you  find  him  guilty  of  murder  in  the  first  degree,  without  a 
recommendation  of  mercy,  you  will  be  in  any  way  responsible  for  his  death. 
That  responsibility  is  upon  the  legislature  enacting  the  law,  the  guilty 
party  who  voluntarily  brings  himself  within  the  terms  of  the  statute  and 
the  court  pronouncing  the  sentence. 

Weight  and  credibility :  The  jury  are  the  sole  judges  of  the  weight 
of  the  testimony  and  the  credibility  of  the  witnesses.  If  one  witness  tes- 
tifies directly  opposite  to  another,  the  jury  is  not  bound  by  the  fact  to 
regard  the  weight  of  evidence  as  evenly  balanced.  The  jury  have  the 
right  to  determine  from  the  appearance  of  the  witness  on  the  stand ;  his 
manner  and  conduct  while  testifying;  his  apparent  candor,  frankness  and 
intelligence;  his  relationship,  In  business  or  otherwise,  to  the  party;  his 
interest,  temper,  feeling,  or  bias,  if  any,  and  from  these  and  all  other  facts 
and  circumstances  appearing  on  the  trial,  which  witness  is  the  more 
worthy  of  credit,  and  to  give  credit  accordingly. 

There  will  be  given  you  nine  forms  of  verdict: 

First — ^A  simple  form  of  verdict  of  guilty  of  murder  in  the  first  de- 
gree under  the  second  count  of  the  indictment. 

Second — ^A  form  of  verdict  of  guilty  of  murder  in  the  first  degree 
under  the  second  count  of  the  indictment,  with  a  recommendaticMi  of 
mercy. 

Third — ^A  form  of  verdict  of  guilty  of  murder  in  the  first  degree 
under  the  first  count  of  the  indictment. 

Fourth — ^A  form  of  verdict  of  guilty  of  murder  in  the  first  degree 
tinder  the  first  count  of  the  indictment  with  a  recommendation  of  mercy. 

Fifth — ^A  form  of  verdict  of  guilty  of  murder  in  the  second  degree 
under  the  first  count  of  the  indictment. 

Sixth — ^A  form  of  verdict  of  guilty  of  manslaughter  under  the  first 
count  of  the  indictment. 

Seventh — ^A  foim  of  verdict  of  guilty  of  assault  and  battery  under 
the  first  cotmt  of  the  indictment. 

Eighth — ^A  form  of  verdict  of  guilty  of  assault  alone  under  the  first 
count  of  the  indictmtot. 

Ninth — ^A  form  of  verdict  of  not  guilty. 

You  will  fill  out  the  one  which  you  have  fotmd  to  agjee  with  your 
finding  of  the  facts  under  the  law  as  given  you,  to  be  signed  by  your 
foreman. 

The  jurors  must  all  unite  before  a  verdict  can  be  rendered.  Each 
juror,  in  doing  so,  should  vote  according  to  his  own  individual  opinion. 
The  object  of  selecting  twelve  men  to  constitute  a  jury  is  that  twelve 
should  agree  upon  the  truth  of  their  findings.  It  is  your  duty,  however, 
not  to  hold  out  arbitrarily  and  refuse  to  agree  with  the  other  jurors  who 
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may  convince  you  of  the  error  of  your  judgment,  but  you  should  enter 
with  them  into  a  fair  and  honest  discussion,  deliberation  and  exchange 
of  views,  and,  provided  you  can  do  so  honestly,  change  your  individual 
opinion  and  yield  to  a  greater  number  in  order  that  you  rtay  reach  a 
united  and  impartial  verdict. 

The  attorneys,  owing  to  the  importance  of  the  case,  have  been  al- 
lowed gjeat  latitude  of  discussion.  In  their  anxiety  and  zeal  they  have 
urged  upon  you  considerations  which  have  no  pertinence  to  the  case. 
They  are  apt,  perliaps,  not  intentionally,  in  a  heated  controversy,  to  abuse 
•each  other  severely,  and  to  elicit  and  excite  your  sympathies  which,  may 
draw  away  from  your  minds  the  main  controversy.  You  must,  therefore, 
exclude  from  your  minds  promptly  and  manfully  all  impressions  and  con- 
victions that  are  not  made  or  founded  upon  the  testimony  as  it  appeared 
before  you  and  the  law  as  given  you  by  the  court 

Remember,  gentlemen,  into  your  hands  is  consigned  the  solemn  and 
responsible  duty  of  determining,  on  the  one  hand,  a  finding,  the  result  of 
which  involves  the  life  or  liberty  of  this  defendant,  and  on  the  other  a 
finding  of  facts,  the  result  of  which  involves  the  preservation  and  en- 
forcement of  the  law  in  the  punishment  of  the  guilty  for  crime,  the  up- 
holding of  the  righteousness  of  the  administration  of  justice  and  the  just 
protection,  the  peace  and  welfare  of  the  people.  Having  done  it  impar- 
tially, carefully  and  conscientiously,  let  neither  fear  nor  feeling  of  the 
punishment  for  or  consequences  of  such  findings  disturb  your  consciences 
in  the  future.  I  feel  quite  certain,  therefore,  that  you  will  give  this  case 
your  earnest  and  faithful  consideration  and,  as  your  oath  requires  you, 
just  and  true  deliverance  make — ^that  is,  the  truth  to  say  between  the  state 
of  Ohio  and  Albert  Lukens,  the  prisoner  at  the  bar. 

You  may  retire  to  the  jury  room,  choose  a  foreman  and  deliberate  on 
the  case. 


TRADE-MARKS. 

[Montgomery  Common  Pleas,  1899.] 

Brown  Brothers  Co.  v.  Bucher  &  Bucher  Co,  et  ai,. 

^iBnLARiTY  OP  Names  Usbdin  Tradk-icakks. 

The  U9C  of  the  name  "  La  Camerita  "  to  designate  a  5  cent  cigar  wiU  not  be 
enjoined  as  an  infrini^ement  on  the  name  **  Carmencita,"  used  to  designate 
a  10  cent  cigar,  where  there  is  no  such  similarity  of  designs  and  labels  as 
would  deceive  the  public  and  no  fraud  or  effort  to  deceive. 

KUMLHR,  J. 

On  June  7,  1899,  tlie  plaintiff,  Brown  Brothers  Company,  filed  its 
petition  in  this  court,  alleging  in  substance :  That  it  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Michigan,  doing  business  in  the 
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city  of  Detroit  and  engaged  in  the  manufacture  and  sale  o£  cigars ;  that 
by  assignment  and  transfer  to  it  as  a  corporation,  it  is  now  the  owner  of 
the  property,  real  and  personal,  including  trade-marks  and  trade  names, 
as  well  as  of  the  business  and  good  will,  of  the  firm  formerly  doing  busi- 
ness in  Detroit  under  the  name  of  Brown  Brothers;  that  the  said  firm 
was  engaged  in  the  business  of  making  and  selling  cigars  for  many 
years,  and  had  built  up  a  large  and  profitable  trade  in  the  same  all  over 
the  United  States;  that  cigars  are  made  of  various  kinds  and  grades  of 
tobacco  diflfering  in  color,  flavor  and  cost;  and  it  is  customary  in  the 
trade  to  adopt  for  each  kind  a  distinctive  name,  including  quality  and 
grade,  by  which  it  becomes  well  known  and  by  which  it  is  sold  at  whole- 
sale and  retail  and  not  by  other  marks  or  designs  upon  the  boxes ;  that 
they  are  packed  in  boxes  containing  a  definite  number  of  cigars  and  that 
the  boxes  are  marked  with  the  name  on  the  lids  and  sides,  both  inside 
and  outside,  and  labels  are  also  printed  containing  the  name,  which  are 
pasted  in  a  conspicuous  place  on  the  inside  lid  of  the  box,  to  be  seen  when 
the  box  is  open  for  retail  trade  and  the  lid  properly  thrown  back,  but  in 
the  usual  course  of  retail  trade  the  lids  are  either  torn  oflF  the  boxes  or 
so  bent  back  that  the  labels  are  not  visible,  and  consequently  there  is  no 
visible  sign  or  ,name  left  by  which  to  identify  the  cigar  except  the  name 
printed  on  the  inside  and  outside  of  each  box ;  that  in  1891,  the  said 
Brown  Brothers,  in  the  course  of  tlieir  business,  decide,d  to  manufacture 
and  put  upon  the  market  a  superior  article  out  of  a  fine  quality  of  tobacco, 
and  adopted  for  it  the  name  "Carmencita,"which  is  the  name  of  a  person 
of  some  fame  in  the  amusement  world ;  that  this  name  was  adopted  with 
her  consent  and  that  the  said  Brown  Brothers  manufactured  a  very  larg^ 
number  of  cigars  under  the  said  name  and  put  them  upon  the  market; 
that  said  name  "Carmencita"  was  duly  registered  according  to  tlie  cus- 
tom of  the  trade  by  Brown  Brothers  for  a  trade-mark,  as  applied  to  a 
special  brand  of  cigars  of  their  manufacture. 

That  by  reason  of  the  superior  quality  of  said  cigars  and  the  use  of 
«aid  name  as  a  trade-mark,  they  acquired  a  very  large  and  profitable 
trade  in  the  sale  of  the  same,  and  that  said  Brown  Brothers  became  known 
to  retailers  as  the  sole  and  only  manufacturers  of  cigars  known  as 
"Carmencita." 

That  the  defendant,  the  Bucher  &  Bucher  Company,  is  a  corporation 
organized  under  the  laws  of  Ohio  and  having  its  principal  place  of  busi- 
ness in  this  county;  that  it  is  also  engaged  in  the  manufacture  and  sale 
of  cigars  selling  at  wholesale;  that  the  defendant,  Frank  Torrence,  is  a 
resident  of  Springfield,  Ohio,  and  was  formerly  in  the  employ  of  Brown 
Brothers  as  a  traveling  salesman,  and  as  such  became  familiar  with  the 
trade  and  aistomers  of  Brown  Brothers,  and  as  a  traveling  salesman  in 
the  sale  of  cigars  is  thoroughly  conversant  with  the  extensive  trade  in 
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"Carmencita"  cigars ;  that  the  Bucher  &  Bucher  Company,  well  knowing 
the  facts  above  stated,  with  the  intention  of  competing  with  the  plaintiff 
unfairly  in  the  sale  of  its  goods  and  inducing  the  public  to  purchase  its 
wares,  in  the  belief  that  they  are  purchasing  the  goods  of  the  plaintiff, 
has  adopted  a  name  and  label  for  a  cigar  manufactured  by  it,  which  it 
proposes  to  put  out  in  boxes  made  for  it,  and  under  which  it  will  offer  to 
the  public  a  cigar  inferior  in  quality  and  flavor  for  the  price  of  five  cents; 
the  cigars  sold  by  the  plaintiff  being  customarily  sold  for  the  price  of  ten 
cents  at  retail  and  worth  that  sum ;  that  it  has  ordered  the  boxes  made 
and  the  labels  to  be  printed,  and  has  already  extensively  advertised  that 
it  is  about  to  offer  its  brand  bf  cigars  to  the  public  and  put  the  same  on 
the  market  under  the  name  of  "La  Camerita" ;  that  the  Bucher  &  Bucher 
Company  pretend  that  they  are  preparing  said  boxes  with  the  name  and 
labels  aforesaid  for  their  co-defendant,  Frank  Torrence,  who  is  to  sell  the 
same,  and  that  the  name  belongs  to  him;  but  such  pretext  plaintiff  be- 
lieves to  be  false  and  it  avers  that  Torrence  is  employed  by  said  defend- 
ant as  a  salesman  to  engage  in  the  sale  of  this  brand  of  cigars  especially 
with  others  and  that  the  name  aforesaid  and  the  salesman  have  been 
taken  up  by  said  defendant  for  the  express  purpose  of  competing  unfairly 
with  the  plaintiff  in  the  sale  of  its  cigars  known  as  "Carmencita ;"  that 
the  consumers  and  users  unfamiliar  with  the  business  of  cigar  manufac- 
turers and  consumers  of  cigars  made  by  the  plaintiff,  will  be  deceived  in 
many  instances  by  the  cigar  put  upon  the  market  by  said  defendant  tmder 
the  name  "La  Camerita;'*'  that  the  two  names  "Carmencita"  and  "La 
Camerita"  apfkar  and  sound  alike;  that  said  name  "La  Camerita"  is  a 
fanciful  name,  invented  and  adopted  by  the  defendant  because  of  its  close 
resemblance  to  the  trade-mark  of  the  plaintiff  and  for  the  purpose  of  ena- 
bling it  to  impose  upon  the  public  as  the  superior  goods  of  the  plaintiff 
the  inferior  goods  of  the  defendant  company;  that  the  defendant,  the 
Bucher  &  Bucher  Company,  is  conspiring  and  combining  with  the  de- 
fendant Torrence  for  the  purpose  of  profiting  by  the  sale  of  a  cigar  under 
the  name  of  "La  Camerita,"  and  that  said  Torrence  is  an  irresponsible 
person  financially. 

The  prayer  is  for  a  perpetual  injunction  against  both  defendants,  a 
temporary  restraining  order  having  been  granted  upon  the  filing  of  the 
petition. 

To  this  petition  the  defendants,  the  Bucher  &  Bucher  Company, 
filed  an  answer  admitting  substantially  all  the  allegations  of  the  petition, 
except  those  charging  bad  faith,  unlawful  competition,  fraud  and  con- 
spiracy, and  tliat  they  are  now  the  owners  of  the  trade-mark  known  as 
"La  Camerita." 

The  defendant,  Frank  Torrence,  filed  no  answer,  and  the  case  came 
on  for  hearing  on  the  petition  of  plaintiff  and  the  answer  of  the  Bucher 
&  Bucher  Company,  who  pray  to  be  dismissed  with  their  costs. 
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The  evidence  on  the  part  of  plaintiff  consisted  of  the  verbal  testi* 
mony  of  John  H.  Brown  and  H.  S.  Taylor,  president  and  treasurer  re- 
spectively of  Brown  Brothers  Company,  and  the  defendants  on  their  part, 
submitted  the  verbal  testimony  of  Frank  Torrence,  Frank  Bucher,  Ed- 
ward Hutchins  and  the  affidavit  of  Charles  A.  Speakman,  the  latter  two 
being  representatives  of  the  cigar  label  department  of  the  lithographic 
house  of  George  S.  Harris  &  Sons  of  New  York. 

In  addition  to  the  verbal  testimony  and  affidavit  of  Speakman,  above 
referred  to,  the  parties  introduced  in  evidence  numerous  written  trans- 
fers, a  large  batch  of  correspondence  between  themselves  and  George  S. 
Harris  &  Sons,  bearing  on  the  subject  matter  of  the  suit,  together  with 
labels,  cigars,  cigar  boxes,  etc. 

The  weight  of  evidence  establishes  the  following  facts,  in  addition 
to  those  admitted  by  the  answer : 

First:  That  at  the  time  of  the  commencement  of  this  action,  the 
plaintiff  was  the  owner  of  the  trade-mark  known  as  "Carmencita,"  with 
the  exclusive  right  to  manufacture  and  sell  cigars  under  that  name,  and 
that  plaintiff  acquired  said  trade-mark  by  regular  assignment  and  trans- 
fer from  Brown  Brothers  of  Detroit.  Jacob  Stahl,  Jr.,  &  Co.,  Carmencita, 
and  Krohn,  Feiss  &  Co.,  of  Cincinnati. 

Second:  That  plaintiff  is  the  successor  of  Brown  Brothers  and  as 
such  becomes  vested  with  all  thetr  property  rights,  including  good-will 
and  trade-marks,  under  transfer  dated  May  i,  1899. 

Third :  That  Brown  Brothers  commenced  the  manufacture  and  sale 
of  a  certain  brand  of  cigars  known  as  "Carmencita"  in  the  year  1891,  and 
since  that  time  have  expended  large  sums  of  money  in  advertising  the 
brand,  and  have  established  a  large  and  profitable  business  throughout 
the  United  States. 

Fourth:  That  said  cigar  is  known  to  the  trade  as  a  ten  cent  cigar, 
made  out  of  Havana  filler  and  Sumatra  wrapper;  it  retails  to  the  con- 
sumer at  three  for  twenty-five  cents,  ten  cents  straight,  two  for  twenty- 
five  cents  and  fifteen  cents. 

Fifth :  The  "Carmencita"  is  packed  in  boxes  of  fifty  each,  and  the 
design  which  is  found  on  the  lid  of  the  box  when  opened  and  thrown 
back  consists  of  a  Spanish  girl  in  low  necked  dancing  costume  with  gold 
beads  around  her  neck  and  a  rose  in  her  hair,  which  is  supposed  to  be  a 
correct  picture  of  "Carmencita."  On  one  side  of  the  picture  is  a  Spanish 
flag  and  an  American  shield— on  the  other  an  American  flag  and  a  Span- 
ish standard,  with  white  flowers  intertwined  back  of  the  figure.  At  the 
top  of  the  design  in  large  gold  and  red  letters  is  the  name  "Carmencita." 
At  the  bottom  of  the  design  are  the  words  "Concha  especials."  On  the 
inside  of  the  back  part  of  the  box  is  found  the  name  of  "Carmencita"  in 
large  red  letters,  on  the  left  side  of  which  in  large  blue  letters  are  found 
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the  words  "Brown  Brothers,"  and  on  the  right  side  in  large  blue  letters 
are  found  the  words  "Detroit,  Michigan." 

Sixth:  That  the  title  and  label  design  *^La  Camerita"  which  de- 
fendants are  about  to  use,  was  conceived  by  and  originated  with  Charles 
A  Speakman,  manager  of  the  cigar  label  department  of  George  S.  Har- 
ris &  Sons,  Lithographers,  of  New  York. 

Seventh:  That  as  such  originator  the  said  Speakman  never  saw 
the  name,  title,  picture,  or  any  other  part  of  tlie  label  or  title  "Carmencita," 
as  used  by  Brown  Brotliers  and  Krohn,  B'eiss  &  Co.,  before  the  same  was 
used  by  Brown  Brothers. 

Eighth :  That  the  trade-mark  "I^  Camerita"  was  registered  in  the 
trade-mark  record  by  George  S.  Harris  &  Sons,  on  November  i8,  1898; 
that  the  same  was  transferred  by  Harris  &  Sons  to  Bucher  &  Bucher 
Company  of  Da)rton,  Ohio,  in  March,  1899,  and  by  them  transferred  to 
Frank  Torrence  on  May  5,  1899,  notice  of  which  transfer  was  given  by 
Torrence  in  the  trade-mark  record  of  May  25,  1899,  and  that  said  Tor- 
rence is  now  the  sole  owner  of  the  same. 

Ninth:  That  said  Charles  A.  Speakman  of  New  York,  originated 
the  design  and  coined  the  name  "La  Camerita"  without  the  knowledge 
of  either  the  Bucher  &  Bucher  Company,  or  the  said  Frank  Torrence, 
and  that  neither  of  them  knew  of  the  said  name  or  design  until  the  same 
was  placed  on  the  market  and  offered  to  them  and  others  by  the  said 
George  S.  Harris  &  Sons  for  sale,  and  that  neither  of  said  defendants  ever 
requested  or  suggested  10  said  George  S.  Harris  &  Sons  or  to  any  of  their 
representatives  that  they  originate  the  design  and  title  of  "La  Camerita." 

Tenth :  That  on  March  7,  1899.  Frank  Torrence  wrote  to  Harris  & 
Sons  for  a  good  title  and  handsome  label,  as  fine  as  money  could  buy,  for 
the  sale  of  cigars;  that  in  answer  to  that  letter  of  date  March  9,  1899, 
Harris  &  Sons  suggested  the  design  of  a  camera  girl  under  the  title  of 
"La  Camerita"  or  under  the  title  of  "Camera  Belle,"  and  that  this  was 
the  first  knowledge  Torrence  ever  had  that  there  was  a  design  of  a  cam- 
era girl  under  the  title  of  "La  Camerita"  and  that  the  Bucher  &  Bucher 
Company  first  acquired  their  knowledge  of  the  above  fact  from  Torrence 
subsequent  to  March  9,  1899. 

Eleventh :  That  said  Torrence  knew  of  the  "Carmencita"  label  and 
design  used  by  Brown  Brothers  for  many  years;  that  the  Bucher  & 
Bucher  Company  never  had  any  knowledge  of  the  "Carmencita"  until 
a  few  days  before  this  action  was  commenced.  , 

Twelfth:  That  there  was  no  intentional  fraud,  purpose  or  design 
rni  the  part  of  the  Bucher  &  Bucher  Company  or  Frank  Torrence  to  pirate 
on  the  trade  and  business  of  the  Brown  Brothers  Company  when  they  pur- 
chased the  trade-mark  "La  Camerita"  from  George  S.  Harris  &  Sons. 

Thirteenth:  That  the  defendants,  tlie  Bucher  &  Bucher  Company^ 
and  Frank  Torrence,  are  about  to  put  on  the  market  a  five  cent  cigar  un- 
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dcr  the  design  of  a  little  camera  girl  and  under  the  title  of  "La  Camerita/' 
bttt  in  so  doing  there  is  no  proof  of  any  conspiracy,  intentional  fraud  or 
design  on  their  part  to  deceive  the  public,  or  to  sell  their  cigars  as  those 
of  the  Brown  Brothers  Company. 

Fourteenth:  The  "I^  Canierita"  is  packed  in  boxes  of  fifty  each 
and  the  design  which  is  found  on  the  lid  of  the  boxes  when  opened  and 
thrown  back,  consists  of  a  girl  in  outing  costimie  with  hat,  furs,  etc.,  the 
girl  holding  a  camera  as  though  in  the  act  of  taking  a  picture,  and  on 
either  side  are  small  views  or  pictures  representing  snap  shots  already 
taken.  Above  the  picture  is  the  name  **La  Camerita,"  the  word 
"Camerita"  is  in  large  red  letters  striped  with  gold,  the  word  "La"  being 
in  much  smaller  type  and  same  color.  On  the  inside  of  the  back  part  of 
the  box  is  found  the  name  "I^  Camerita"  m  large  plain  red  letters  of 
the  same  size  and  perfectly  visible  to  the  eye  after  the  first  layer  of  cigars 
18  taken  out  of  the  box. 

The  case  was  argued  at  length  both  orally  and  on  brief,  and  a  great 
many  authorities  were  cited,  nearly  one  himdred  in  all.  It  was  simply 
.  impossible  for  the  court  to  read  all  of  them  and  decide  the  case  at  this 
term.  The  court  did,  however,  read  the  leading  one  and  enough  to  as- 
certain the  general  principles  underlying  the  law  of  trade-marks,  and 
find  f ron:i  the  books  the  following  principles  of  law  well  settled : 

1.  In  an  action  to  restrain  the  use  of  a  trade-mark,  it  is  not  neces- 
sary for  plaintiff  to  show  that  any  person  has  actually  been  deceived  by 
defendant's  alleged  imitation.  Vulcan  v.  Myers,  139  N.  Y.,  364;  High 
on  Injunctions,  sec.  1086  and  7,  and  cases  cited. 

This  principle,  however,  has  no  application  to  the  case  at  bar,  for 
the  proof  shows  that  the  "La  Camerita"  has  not  been  put  on  the  market. 

2.  It  is  not  necessary  to  show  an  intention  on  defendant's  part  to 
infringe  upon  plaintiff's  trade-mark.     It  is  sufficient  to  show  an  actual 

•  infringement.  Nor  is  it  necessary  to  show  intentional  fraud.  Vulcan 
V.  Myers,  139  N.  Y.,  364;  Liggett  &  Myers  v.  Reid  Tobacco  Co.,  104 
Mo.,  53,  and  cases  cited. 

3.  A  person  has  a  right  to  the  exclusive  use  of  marks,  signs,  forms 
or  symbols  appropriated  by  him  for  the  purpose  of  pointing  out  and  iden- 
tifying the  true  origin  and  ownership  of  the  article  manufactured  by  him 
in  the  markets.     122  Mass.,  148,  and  cases  cited. 

4.  The  fixed  purpose  of  the  law  of  trade-marks  is  to  protect  the 
owner  in  the  exclusive  use  of  his  device  which  identifies  and  distinguishes 
bis  product  from  other  similar  articles  and  protect  the  public  against 
fraud  and  deception.  104  Mo.,  supra;  High  on  Injunctions,  sec.  1088, 
and  cases  cited. 

5.  A  mantifacturer  adopting  a  certain  trade-mark  and  stamping  it 
Open  his  goods  so  as  to  distinguish  them  from  other  similar  goods  in  the 
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market,  acquires  the  exclusive  right  to  use  that  particular  mark  or  sym- 
bol, and  it  is  a  property  right  that  will  be  protected  by  injunction  against 
the  infringing  party.  Robertson  v.  Berry  &  Co.,  50  Md.,  591 ;  High 
on  Injunctions,  sec.  3068  and  cases  cited;  122  Mass.,  148,  supra, 

6.  In  applications  for  relief  by  injunction  against  the  piracy  of 
tradr-niarks,  the  question  to  be  considered  is  not  whether  manufacturers 
or  pel  sons  skilled  in  that  particular  business  could  distinguish  between 
the  two  articles,  but  whether  the  general  public  would  be  likely  to  be  de- 
ceived by  the  alleged  imitation.  High  on  Injunctions,  sec.  1088,  and 
cases  cited. 

7.  The  resemblance  between  the  genuine  trade-mark  and  the  allied 
imitation  must  be  such  that  purchasers  of  ordinary  intelligence  proceeding 
v;ith  ordinary  care  would  be  Kkely  to  be  deceived.  And  our  own  Supreme 
Court  lays  down  the  following  rule:  "How  far  the  similarity  is  likely 
to  deceive  must  be  determined,  not  by  the  impression  made  upon  a  heedless 
and  inobservant  buyer,  but  upon  one  of  at  least  ordinary  intelligence  and 
observation ;  to  entitle  a  complainant  to  relief  against  a  colorable  imitation 
for  a  trade-mark,  he  must  clearly  show  not  only  a  property  right  in  him- 
self, but  also  that  the  resemblance  between  the  original  and  the  imitation 
is  such  as  would  mislead  persons  purchasing  with  ordinary  caution."  Brill 
V.  Singer  Mfg.  Co.,  41  Ohio  St.,  140;  Robertson  v.  Berry,  50  Md.,  591; 
Hign  on  Injunctions,  sec.  1088,  and  cases  cited. 

8.  No  right  can  be  absolute  in  a  name  as  a  name  merely.  It  is  only 
when  that  name  is  printed  or  stamped  upon  a  particular  article  and  thus 
becomes  indentified  with  a  particular  style  and  quality  of  goods  that  it 
becomes  a  trade-mark.  Rowley  v.  Houghton,  Cox's  Trade-Mark  Cases, 
p.  486. 

9.  A  bill  for  infringement  of  a  trade-mark  cannot  be  sustained  as  a 
bill  to  restrain  unfair  competition  when  it  does  not  allege  that  defendants 
have  attempted  or  intend  to  practice  any  deceit  for  the  purpose  of  selling 
defendants'  goods  of  complainant.    LaMont  v.  Leedy,  88  Fed.  Rep.,  72. 

10.  Relief  in  equity  to  restrain  unfair  trade  is  granted  only  where 
the  defendant  by  his  marks,  signs,  labels  or  in  other  words  represents  to 
the  public  that  the  goods  sold  by  him  are  those  manufactured  or  produced 
by  the  plaintiff,  thus  palming  off  his  goods  for  those  of  a  different  manu- 
facture to  the  injury  of  the  plaintiff.  Goodyear  Co.  v.  Goodyear  Rubber 
Co.,  128  U.  S.,  598. 

11.  All  the  authorities  agree  that  a  court  will  not  restrain  a  defend- 
ant from  the  u.se  of  a  label  on  the  ground  that  it  infringes  the  plaintiff's 
trade-mark  unless  the  form  of  the  printed  words,  the  words  themselves 
and  the  figures,  lines  and  tlcvices  are  so  similar  that  any  person  with  such 
reasonable  care  and  observation  as  the  public  generally  are  capable  of 
c&ing  and  may  be  excepted  to  exercise  would  mistake  the  one  for  the  other. 

Gilman  v.  Hunnewell,  122  Mass.,  148. 
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12.  The  court  must  use  its  own  judgment  as  to  similarity  of  pack- 
ages and  labels,  and  the  fact  that  others  may  differ  from  it  in  opinion  or 
tliat  a  few  isolated  purchasers  have  been  misled  or  may  be  misled  does  not 
necessarily  bind  it.  This  principle  was  announced  by  Justice  Brewer  of 
the  Supreme  Court  of  the  United  Stated  in  a  late  case  decided  by  him, 
March  21,  1898.  P.  Lorillard  Cd.  v.  Peper,  circuit  court  of  appeals,  86 
Fed.,  956. 

Applying  the  legal  principles  just  anounced  to  the  facts  admitted  and 
found  by  the  court,  how  does  tlie  case  at  bar  stand?  It  must  always  be 
borne  in  mind  that  the  purpose  of  a  court  of  equity  in  granting  injunctions 
in  trade-mark  cases  is  two-fold,  first,  to  protect  the  manufacturer  against 
others  pirating  on  his  trade,  which,  in  most  instances,  has  been  established 
by  years  of  industry  and  the  expenditure  of  large  sums  of  money ;  and  sec- 
ond, to  protect  the  public  against  the  deceptive  arts  and  devices  of  those 
who  undertake  to  put  upon  the  market  inferior  or  counterfeit  goods  for  the 
genuine  article,  or  goods  which  are  not  represented  by  the  original  trade- 
mark. 

In  this  case  no  claim  is  made  by  the  plaintiff  that  there  is  any  such 
similarity  between  the  designs  and  labels  of  the  "Carmencita"  and  "La 
Camerita"  as  would  deceive  the  public  in  purchasing  either  brand  of 
cigars.  The  claim  of  the  plaintiff,  as  we  understand  it,  is,  that  there  is 
such  a  similariiy  between  the  two  names  "Carmencita"  and  *Xa  Camerita" 
in  the  spelling  and  pronunciation  as  would  mislead  the  public,  both  ending 
with  "ita"  and  that  the  defendants  are  about  to  use  the  name  "La  Cam- 
erita"  with  the  intention  of  competing  with  the  plaintiff  unfairly  in  the 
sele  of  its  goods  and  inducing  the  public  to  purchase  defendant's  cigars 
in  The  belief  that  they  are  purchasing  the  cigars  of  the  plaintiff. 

These  in  their  order.  As  we  have  already  found  that  there  was  no  in- 
tentional fraud  or  attempt  to  deceive  on  the  part  of  the  defendants,  in  pur- 
cliasing  and  attempting  to  use  the  name  "La  Camerita"  in  the  manufacture 
anc!  sale  of  cigars,  it  remains  to  be  seen  wliether  or  not  the  use  of  the  name 
"La  Camerita"  is  in  fact  an  infringement  on  the  name  "Carmencita"  and 
so  operate  as  to  induce  the  public  to  purchase  defendants'  cigars  in  the 
belief  that  they  are  purchasing  the  cigars  of  plaintiff.  If  "La"  is  omitted 
from  the  name  of  "La  Camerita,"  we  have  both  names  commencing  with 
the  letter  "Ca"  and  ending  with  the  letters  "ita"  and  to  the  eye  and  car 
both  words  look  and  sound  very  much  alike,  and  we  can  very  readily  see 
how  a  person  relying  on  the  name  alone  could  be  deceived.  We  must  take 
the  name,  however,  as  we  find  it — "La  Camerita."  If  we  pronounce  the 
two  names — "La  Camerita*'  and  "Carmencita"  rapidly  there  is  a  similari- 
ty. If  we  pronounce  them  slowly  and  distinctly  as  "L-a  C-a-m-e-r-i-t-a" 
and  "C-a-r-m-e-n-c-i -t-a,"  there  is  no  such  similarity  as  would  confound 
a  person  of  ordinary  learning.     But,  as  we  take  it,  we  are  not  bound  to 
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look  at  the  name  alone,  in  determining:  whether  there  is  an  infringement 
of  the  name.  The  name  "La  Camerita"  is  only  a  part  of  the  trade-mark. 
It  appears  on  the  label  and  is  as  much  a  part  of  the  trade-mark  as  the 
picture  of  the  camera  girl  and  other  indicia.  Ever}'thing  found  on  the 
label  goes  to  make  up  the  trade-mark.  Chief  Justice  Gray  of  Massa- 
chusetts—now Mr.  Justice  Gray  of  the  Supreme  Court  of  the  United  States 
—on  that  point  say :  "All  the  authorities  agree  that  a  court  will  not  re- 
strain a  defendant  from  the  use  of  a  label  on  the  ground  that  it  infringes 
the  plaintiff's  trade-mark  unless  the  form  of  tlie  printed  words,  the  words 
tliemselves  and  the  fig^ures,  lines  and  devices  are  so  similar  that  any  person 
with  such  reasonable  care  and  observation  as  the  public  generally  are 
capable  of  using  and  may  be  expected  to  exercise  would  mistake  the  one 
for  the  other."  And  we  take  it  that  this  principle  applies  to  an  infringe- 
ment of  a  name  as  well  as  a  label.     122  Mass.,  148,  supra. 

In  determining 'this  question,  the  court  has  considered  everything  on 
the  label,  name,  design,  pictures,  etc.,  and  feels  authorized,  under  the  au- 
thorities to  go  further  and  take  into  consideration  the  price  and  character 
of  the  cigars.  The  "Carmencita"  is  a  ten  cent  cigar,  the  "La  Camerita"  a 
five  cent  cigar.  It  seems  to  me  that  no  one  can  be  deceived  in  the  two 
brands  of  cigars,  the  price  and  size  alone  being  sufficient  protection  to  the 
purchaser. 

The  case  of  Bradbury  v.  Beeton,  39  L.  J.  Ch.,  N.  S.,  57,  cited  in  a 
foot  note  to  sec.  1088,  High  on  Injunctions,  bears  me  out  in  this 
proposition  and  says :  "In  this  case  the  plaintiffs,  who  were  the  proprietors 
of  a  long  established  weekly  comic  periodcal  called  "Punch,"iwere  refused 
an  injunction  against  the  publication  by  defendants  of  a  rival  publication 
of  a  simlar  character  called  *Tunch  and  Judy,'*  defendant's  publication 
bearing  a  different  illustration  upon  the  cover  and  being  sold  at  a  different 
price.'' 

This  principle  seems  to  be  decisive  of  this  case.  There  is  no  proof 
in  this  case  that  ihe  defendants  intentionally,  or  by  adopting  the  trade- 
mark "La  Canicr-ta,"  represent  to  the  public  that  the  cigars  to  be  manu- 
factured and  sold  by  them  arc  those  manufactured  and  sold  by  the  plain- 
tiff. 

It  follows,  therefore,  that  there  is  no  infringement  on  the  part  of 
defendants  in  using  the  name  "La  Camerita"  and  that  the  action  cannot 
be  maintained  as  one  for  imlawfid  competition.  The  finding  must  be  in 
favor  of  the  defendants,  and  the  temporary  restraining  order  is,  there- 
fore, dissolved  and  a  poqjotual  injunction  denied. 

McMahon  &  McMahon  for  plaintiffs. 

Wright  &  Ozxas  and  Gottshall,  Crawford  &  Limbert  for  the  Buchcr 
&  Bucher  Co. 

/.  S.  Zimmerman,  for  Torrence. 
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PARTNERSHIPS— ASSIGNMENTS. 

[Lucas  Common  Pleas  1899.] 

Paddock,  Overmeyer  &  Co.  v.  Rufus  C.  Daggett  et  al- 

1.  Assignment  op  Property  op  Supposed  Firm. 

An  assignment  for  benefit  of  creditors  by  the  sole  owner  of  a  business,  who 
held  his  son  out  as  a  partner,  though  the  latter  had  no  interest  in  the  prop- 
erty, is  not  void  but  passes  the  individual  property  of  assignor. 

2.  Probate  Court  has  Exclusive  Jurisdiction. 

The  probate  court  has  exclusive  jurisdiction  of  all  matters  arising  in  adminis- 
tration of  the  estate  thus  assigned. 

Barber,  J. 

On  January  13,  1899,  Riifiis  C.  Daggett  made  an  assignment  for  the 
benefit  of  his  creditors.  The  assignee  immediately  took  possession,  gave 
bond  and  proceeded  promptly  in  the  execution  of  his  trust.  He  has  con- 
verted the  assets  into  money  and  holds  them  to  be  further  administered. 

The  case  was  tried  upon  the  pleadings  and  the  conceded  facts,  and  such 
conceded  facts,  so  far  as  is  necessary  to  state  them,  are  that  Rufus  C. 
Daggett  and  Charles  I,.  Daggett,  prior  to  the  assignment,  were  doing 
business  under  the  name  of  Daggett  &  Son.  The  son,  in  fact,  had  no 
mterest  in  the  partnership,  and  had  no  interest  whatever  in  the  assets 
assigned.  He  was  held  out  by  his  father  as  a  partner,  with  full  knowledge 
and  consent. 

The  plaintiff  after  the  assignment  recovered  a  judgment  upon  a 
claim  against  Daggett  &  Son  as  partners,  and  have  begun  this  suit  to 
subject  a  portion  of  the  assets  in  tlie  hands  of  the  assignee  to  the  payment 
of  their  claim. 

The  only  question  raised  for  decision  is  whether  this  court  has  juris- 
diction of  this  case. 

Two  preliminar>  questions  are  discussed. 

1.  It  is  contended  that  if  Rufus  and  Charles  Daggett  were  partners 
in  fact,  the  assignee  took  no  title  to  the  assets  and  is  wfongfuUy  in  posses- 
sion of  their  proceeds.  This  is  a  correct  proposition  of  law,  but  it  has 
no  application  whatever  to  be  conceded  facts.  For  it  is  conceded  that  the 
Daggetts  were  not  in  fact  partners,  and  that  Rufus  C.  Dagget  was  the  indi- 
vidual owner  of  the  property  assigned. 

2.  It  is  contended  that  if  Rufus  C.  Daggett  and  Charles  Daggett 
were  not  in  fact  partners  but  held  themselves  out  as  partners  that  the 
assignee  of  Rufus  C.  Daggett  has  no  title  to  the  assets ;  that  the  assign- 
ment was  void,  and  the  assignee  wrongfully  in  possession.  This  is  not 
tile  law,  and  the  assumption  of  its  correctness  on  the  part  of  counsel  has 
been  the  sole  cause  of  his  confusion,  and  resulted  in  confusing  the  court 
during  the  trial.    The  fact  that  the  Daggetts  held  themselves  out  as 
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partners  and  were  dealt  with  as  such  by  the  plaintiff,  and  that  thereby  the 
plaintiff  is  entitled  to  have  the  assets  in  the  hands  of  the  assignee  admin- 
istered as  partnership  assets  does  not  in  any  manner  render'  the  title  of 
the  assignee  void.  If  this  court  has  jurisdiction  of  this  case,  it  is  not 
upon  the  theory  that  the  Daggetts'  title  is  void,  but  that  under  the  law, 
this  court  can  withdraw  so  much  of  the  assets  of  the  assignee  as  is  neces- 
sary to  satisfy  the  plaintiff's  claim.  The  decisions  cited  upon  this  conten- 
tion have  all  been  examined  carefully,  but  not  one  of  them  sustains  the 
position  that  the  assignment  of  Rufus  C.  Daggett  of  his  individual  prop- 
erty is  void. 

In  New  York,  Rep.  595,  it  is  expressly  held  that  the  individual 
property  of  Shawhn  in  Missouri  passed  to  his  assignee  in  bankruptcy. 
Firm  creditors  in  New  York  commenced  suit  by  attachment  upon  moneys 
in  the  hands  of  agents  in  New  York.  It  was  held  that  this  property,  not 
having  passed  to  the  assignee,  and  being  in  the  state  of  New  York,  should 
be  treated  and  administered  there  as  partnership  property. 

In  87  Michigan,  599,  it  was  held  that  the  property  of  persons  holding 
themselves  out  as  partners  must  be  treated  as  partnership  property  and 
applied  to  the  payment  of  the  debts  of  those  who  had  dealt  upon  the  faith 
of  such  partnership.  There  is  no  ground  whatever  for  contending  that 
the  assignment  for  that  reason  was  void.  In  this  case,  the  assignee  had 
not  taken  possession  of  the  property  at  all,  had  not  qualified  and  the  sheriff 
had  obtained  a  lien  by  way  of  attachment  upon  the  property. 

It  is  a  little  difficult  to  understand  the  Texas  case.  The  assignment  in 
that  case  was  held  invalid,  but  if  I  understand  correctly,  upon  the  ground 
that  the  assignor  required  release  of  all  creditors  accepting  under  it,  where 
the  assignor  had  held  out  and  recognized  another  as  a  partner  in  the  firm 
business,  and  held  out  the  property  assigned  as  partnership  property.  If 
this  decision  is  to  be  taken  as  holding  that  the  assignment  was  null  and 
void  simply  on  the  ground  that  others  had  dealt  with  the  partners  as  a 
copartnership,  it  conflicts  with  all  the  decisions  that  I  can  find  and  is  bad 
law,  and  ought  to  be  rejected  by  every  court.  There  are  authorities  which 
hold  that  the  only  effect  resulting  from  the  holding  out  of  another  as  a 
co-partner,  when  in  fact  such  person  so  held  out  has  ho  interest  in  the 
co-partnership,  is  to  hold  such  partner,  who  permits  himself  to  be  held  out, 
individually  liable  upon  the  claims  of  those  who  deal  with  them.  There 
are  many  other  cases,  and  the  cases  cited  by  the  counsel  for  the  plaintiff 
go  further  and  hold:  That  when  persons  hold  themselves  out  as  co- 
partners, they  are  thereby  estopped  to  deny  the  co-partnership.  And  the 
property  of  the  individual  who  is  alone  in  fact  interested  in  the  partnership 
is  to  be  treated  as  the  property  of  all  the  persons  so  held  out.  And  that  firm 
creditors  are  entitled  to  all  the  rights  which  they  would  have  were  the 
persons  in  truth  and  in  fact  co-partners.     It  is  not  necessary,  however,  to 
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decide  this  question,  for  it  may  be  conceded,  that  so  far  as  this  plaintiff  is 
concerned,  the  individual  assets  of  Daggett  are  to-be  administered  in  the 
assignment  precisely  the  same  as  though  the  assets  belonged  to  both  the 
Daggetts.  The  question  remaining  is  where  are  they  to  be  administer- 
ed ?  Can  the  plaintiff  in  this  court  obtain  said  administration  in 
this  kind  of  a  suit,  or  must  the  plaintiff  go  to  the  probate  court?  This 
question  is  easy  to  determine,  and  must  be  considered  settled  in  Ohio. 
The  probate  court  having  obtained  jurisdiction  of  this  assignment,  is  em- 
powered with  full  and  exclusive  jurisdiction  of  all  matters  arising  therein, 
in  the  administration  of  the  estate  This  question  is  fully  discussed  and 
decided  in  Farwell  v.  Dry  Goods  Co.,  5  Circ.  Dec.,  303 ;  Clapp  v.  Banking 
Co.,  50  Ohio  St.,  529 ;  Wambaugh  v.  Life  Ins.  Co.,  59  Ohio  St.,  228. 

If  the  assignment  were  utterly  void  as  contended  for  by  the  plaintiff, 
the  conclusion  would  be  different.  This  court  would  have  jurisdiction. 
Jones  V.  Kilbreth,  49  Ohio  St.,  401. 

As  we  have  seen,  the  assig^nment  is  not  void.  We  assume  without 
deciding  that  the  law  is  entitled  to  treat  these  assets  as  partnership  assets. 
If  such  be  the  law  the  probate  court  will  so  administer  them.  The  probate 
court  has  exclusive  jurisdiction,  and  the  plaintiff  must  work  out  its  rights 
in  that  court.  There  would  be  no  end  of  complication  and  difficulties  were 
creditors  allowed  to  come  into  the  court  of  common  pleas  to  get  their 
rights  when  the  matter  is  pending  in  another  court  that  has  full  power  to 
hear  and  determine  everything.  It  is  said  that  if  the  plaintiff  had  attached 
these  funds  in  the  hands  of  the  assignee  he  could  have  maintained  this 
action  without  doubt.  A  little  reflection  will  convince  counsel  that  there 
are  no  grounds  for  attaching  the  funds  rightfully  in  the  hands  of  an  as- 
signee in  the  state  of  Ohio.      Such  a  proceeding  is  unknown  to  our  laws. 

Judgment  will  be  rendered  for  defendant,  assignee ;  the  petition  of  the 
plaintiff  will  be  dismissed  and  any  entry  made  that  counsel  may  desire  in 
regard  to  saving  error  and  appeal. 

B.  F.  Brough,  for  plaintiff. 

Winters  &  Keyt,  for  assignee. 


CHATTEL  MORTGAGES— CONDITIONAL  SALES. 

[Cuyahoga  Common  Pleas,  December  10,  1897.] 
Bernard  B.  Goodman  v.  Anna  G.  Manning. 

1.  MORTGAGB  IN    USUAI,    PORM,  POR    GOODS    SOIJ)  ON    WBBKLV    PaYMBNT,  NOT 

wTTHiN  Conditional  Sales  Act. 
Where  goods  are  sold  on  weekly  or  monthly  payments,  and  a  chattel  mortgage 
in  the  nsnal  and  ordinary  form  is  given  to  the  vendor,  snch  mortgage  does 
not  come  within  the  provisions  of  sec.  4155,  Rev.  Stat,  known  as  the  con* 
ditional  sales  act 
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2.  But  if  Sbi^lsr.  can  Retakb  and  own  Absolutely  it  is  Within  such  Act  . 
But  an  instrument  which  enables  the  seller  to   retake   and  absolutely   own 
chattels  which  the  purchaser  may  have  paid  for,  except  a  mere  pittance,  is 
within  the  act  above  referred  to. 

8.  Parol  Evidence  not  Admissible  to  Vary  such  Instruments. 

Parol  evidence  of  a  prior  or  contemporaneous  agreement  is  not  admissible  to 
vary  the  terms  of  a  mortgage  in  the  ordinary  form  to  an  instrument  within 
the  provisions  of  the  conditional  sales  act. 

Dki^i^Enbaugh,  J.  (orally.) 

The  facts  before  the  court  in  substance  show  that  one  A.  Goodman, 
the  father  of  the  plaintiff  in  the  case  at  bar,  sold  the  defendant,  Anna 
G.  Manning,  on  sundry  dates  various  lots  of  household  furniturg  and 
furnishings,  and  that  thereafter  the  defendant  secured  the  purchase 
money  price  thereof  by  executing  and  delivering  to  said  A.  Goodman 
her  several  promissory  notes  secured  by  chattel  mortgages  on  said  per- 
sonal property.  Subsequently  said  A.  Goodman  transferred  said  notes 
and  mortgages  to  his  son,  Bernard  B.  Goodman,  the  plaintiff  in  this  case, 
the  defendant  remaining  in  possession  of  said  property  for  about  five 
years,  during  which  time  she  paid  either  the  plaintiff  or  his  father  about 
one  thousand  dollars.  In  1895,  the  defendant  being  unable  to  make  her 
payments  in  accordance  with  the  terms  of*  said  notes  and  mortgages 
securing  the  payment  thereof,  the  plaintift  took  possession,  with  defend- 
ant's knowledge,  of  all  of  said  property,  and  shortly  thereafter  caused  it 
to  be  sold  at  public  auction,  and  after  deducting  from  the  proceeds  of 
such  sale  the  expense  of  selling  the  same,  applied  the  balance  in  pay- 
ment of  said  mortgage  indebtedness. 

Therefore  this  is  an  action  brought  by  plaintiff  against  defendant  to 
recover  the  balance  of  said  indebtedness  still  remaining  due  after  credit* 
ing  thereon  the  proceeds  of  said  sale. 

The  defendant  claims  that  both  said  notes  and  mortgages  disclose 
that  the  notes  secured  thereby  were  payable  in  weekly,  bi-monthly  or 
monthly  payments,  and,  therefore,  come  squarely  within  the  provisions 
of  the  conditional  sales  act,  passed  May  4,  1895. 

Defendant  also  claims  that  plaintift  took  said  property  from  her 
without  paying  back  to  her  one-half  of  the  amount  she  paid  thereon,  or 
any  part  thereof,  in  pursuance  of  the  provisions  of  said  sales  act. 

On  the  other  hand,  plaintiff  claims  that  the  mortgages  are  all  in  the 
usual  and  ordinary  form  and,  therefore,  they  do  not  come  within  the 
purview  of  said  iact. 

Now  let  us  see  what  the  provisions  of  the  mortgages  really  are. 
The  forms  used  for  all  of  the  mortgages  being  exactly  the  same,  an 
examination,  therefore,  of  one  of  them  will  disclose  the  provisions  of  all. 
The  first  thing  shown  is  a  sale  by  the  defendant,  Anna  G.  Manning,  as 
mortgagor,  to  the  plaintiff,  of  the  property  described  in  such  mortgage, 
^^ibject,  however,  to  certain  conditions  contained  therein.  The 
defeasance  clause  provides  that  if  the  indebtedness  be  paid  in  accordance 
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with  the  terms  thereof,  the  mortgage  and  the  notes  secured  thereby  shall 
be  void,  and  containing  an  agreement  to  pay  the  same  accordingly.  The 
following,  among  other  provisions,  are  specifically  set  forth  in  said  mort- 
gage: *That,  whereas  the  said  Anna  G.  Manning  has  this  day  given  her 
note  for  $3t>1.03  payable  respectively  in  fourteen  equal  bi-monthly  pay- 
ments after  date  for  value  received,  with  interest,  at  the  ofl&ce  of  A. 
Goodman;  that  if  the  grantee  shall  at  any  time  deem  it  necessary  for 
his  more  complete  and  perfect  security,  the  grantee  is  authorized  and 
empowered  to  take  and  carry  away  said  mortgaged  property,  and  sell 
and  dispose  of  the  same  at  public  auction  or  private  sale.  It  is  further 
agreed  that  if  said  goods  and  chattels  shall  be  sold  at  public  auction,  the 
grantee  may  bid  thereon,  and  become  the  purchaser  of  the  same,  or 
any  part  thereof,  and  out  of  the  money  arising  therefrom  may 
retain  and  pay  the  said  indebtedness  above  mentioned  and  all  charges 
touching  the  same,  or  retain  a  sufficient  amount  of  money  arising  from 
such  sale  necessary  to  indemnify  the  said  grantee  for  any  damages  by 
grantee  sustained  by  reason  of  the  violation  of  the  aforesaid  covenants 
on  the  part  of  the  grantor,  rendering  the  overplus,  if  any,  to  the  said 
grantor.  Said  party  of  the  first  part  (that  is,  Anna  G.  Manning)  agrees 
to  keep  the  goods  insured  for  the  full  amount  of  the  mortgage  until  the 
said  mortgage  is  paid.  If  said  party  fail  to  insure  the  same,  then  A. 
Goodman  may  insure  the  said  goods  and  chattels  at  the  expense  of  party 
of  the  first  part,  and  said  insurance  to  be  paid  to  A.  Goodman  in  case  of 
fire  or  damage  by  same." 

All  of  said  mortgages  and  notes  were  signed  by  said  Anna  G. 
Manning. 

Now,  is  the  instrument  under  consideration  within  the  purview  of 
the  conditional  sales  act  ?  Manifestly,  under  the  provisions  of  the  mort- 
gage, the  mortgagor,  the  vendee  of  the  property,  had  an  insurable,  levi- 
able and  attachable  interest  therein;  although  under  the  conditions  of 
the  mortgage,  the  mortgagee  had  the  right  to  take  possession  of  the 
property  in  case  of  default,  or  in  the  event  that  he,,  the  mortgagee, 
should  for  any  reason  deem  his  security  impaired  and,  after  taking 
possession  of  the  property,  proceed  to  sell  it  at  either  public  or  private 
sale,  rendering,  however,  the  overplus,  if  any,  after  satisfying  the  mort- 
gage indebtedness,  to  the  mortgagor.  In  other  words,  after  taking 
possession  ot  the  property  under  the  terms  and  conditions  of  the  mort- 
gage, the  mortgagee  stood  faiily  and  squarely  in  the  shoes  of  a  trustee, 
and,  as  such  trustee,  bound  to  account  for  the  proceeds  of  the  sale  of  the 
property  thus  taken  to  the  mortgagor,  but  not  becoming,  by  reason  of 
hi  tsaking  possession  of  such  property,  the  absolute  owner  thereof. 

The  act  of  May  4,  1895,  to  regulate  the  conditional  sales  of  personal 
property,  is  known  as  sees.  4155-2  and  4155-3,  Rev.  Stat. 

Section  1  of  said  act  is,  in  substance,  as  follows:  **That  in  all  cases 
where  any  personal  property  shall  be  sold  to  any  person,  to  be  paid  for, 
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iv  whole  or  in  part,  in  installments  *  *  *  the  title  to  the  same  to 
remain  in  the  vendor  *  *  *  until  such  sums  *  *  *  shall  have 
been  paid,  such  condition  in  regard  to  the  title  so  remaining  until  such 
payment  shall  be  void  as  to  all  subsequent  purchasers."  etc.,  unless 
such  instrument  shall  be  executed,  verified  and  filed  in  accordance  with 
the  provisions  of  this  section. 

The  second  section  of  said  act,  in  substance,  provides:  ** Whenever 
such  property  is  so  sold  *  *  *  it  shall  be  unlawful  for  the  vendor 
*  *  *  to  take  possession  of  said  property  without  tendering  or  refund- 
ing to  the  purchaser  *  *  *  the  sum  or  sums  of  money  so  paid  after 
deducting  therefrom  a  reasonable  compensation  lor  the  use  of  such  prop- 
erty, which  shall  in  no  case  exceed  50  per  cent,  of  the  amount  so  paid, 
anything  in  the  contract  to  the  contrary  notwithstanding,  and  whether 
such  condition  be  expressed  in  such  contract  or  not,  unless  such  property 
has  been  broken  or  actually  damaged,  and  then  a  reasonable  compensa- 
tion for  such  breakage  or  damage  shall  be  allowed.'* 

The  defendant  in  the  case  at  bar  relies  upon  the  case  of  Caldwell  v. 

•Singer   Mfg,    Co.   4   Circ.    Dec,  680,    ,    decided    by    the    circuit 

court  of  Jeflferson  county  in  1892.  The  decision  in  this  case  was  an  oral 
opinion  delivered  by  Judge  Woodbury. 

Now  let  us  see  what  the  facts  upon  which  this  decision  was  predi- 
cated really  were,  and  then  compare  them  with  the  facts  in  the  case  at 
bar. 

Judge  Woodbury  states  the  facts  in  his  opinion,  at  page  681 :  "This 
is  a  contract,  in  the  first  instance,  by  the  company  ot  the  sale  of  this 
machine  to  Mrs.  Caldwell  for  $55  to  be  paid  in  installments,  and  after 
acknowledging  the  receipt  of  $5  in  cash  and  $10  for  an  old  machine,  it 
provides  for  13  1-8  installment  payments  of  $3  each.  It  then  provides 
for  a  re-sale  of  the  machine  by  Mrs.  Caldwell  to  the  Singer  Mfg.  Co., 
which  transfers  the  title  from  her  to  the  company,  and.  provides  that 
they  may  hold  it  as  security  and  authorizes  their  agent  to  take  posses- 
sion of  the  machine  if  she  fails  to  perform  the  conditions  of  the  contract, 
or  any  of  them,  and  that  upon  failing  to  make  the  payments  when  they 
fall  due,  it  may  take  the  machine  and  hold  it  for  the  balance  due." 

Clearly,  therefore,  the  instrument  under  consideration  by  Judge 
Woodbury  provided  that  the  Singfer  company  had  the  right  to  take 
possession  of  the  machine  at  any  time  after  default,  as  the  absolute  owner 
thereof,  and,  furthermore,  it,  was  not  bound  by  the  terms  of  such  instru- 
ment to  account  to  Mrs.  Caldwell  for  any  balance  remaining  after  the 
payment  of  the  mortgage  indebtedness  in  the  event  it  was  sold;  in  other 
words,  the  Singer  company  was  not  bound  by  the  terms  of  the  iostm- 
ment  to  sell  the  property  either  at  public  or  private  sale,  but  it  had  the 
absolute  right  to  retain  the  property  as  the  absolute  owner  thereof. 

Now.  this  is  the  distinguishing  feature  between  the  instrument 
tinder  consideration  by  Judge  Woodbury  in  the  Caldwell  case  and  the 
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instrument  assailed  in  the  case  at  bar.  In  this  case,  under  the  terms  and 
provisions  of  the  mortgage,  the  property  could  not  be  taken  by  the 
mortgagee  as  the  absolute  owner,  but  could  only  be  taken  as  a  trustee 
bound  to  account,  under  the  provisions  of  the  mortgage,  to  the  mort- 
gagor for  any  overplus  remaining  after  the  payment  of  the  mortgage 
indebtedness. 

On  page  681  Judge  Woodbury  states  why  the  conditional  sales  act 
was  passed  and  the  evils  it  was  desisrned  to  wipe  out,  in  these  words: 
**Long  prior  to  the  passage  of  this  statute,  contracts  of  this  character  had 
been  and  were  being  made  in  every  county  in  the  state,  by  the  vendors 
of  sewing  machines,  pianos  and  organs  more  especially,  and  of  some 
other  kinds  of  property.  Contracts  were  made  in  writing,  drawn  up 
with  substantially  the  same  stipulations  as  we  have  here,  but  not  called 
mortgages,  and  the  contracts  were  conditional  in  that  they  provided  that 
the  title  should  remain  in  the  vendor  imtil  the  other  party  should  pay 
for  the  article. 

''Great  abuse  had  been  perpetrated  by  means  of  these  contracts. 
The  Supreme  Court  of  this  state  had  unfortunately  held  that  that  kind 
of  contracts  was  valid  and  binding  upon  the  parties,  and,  therefore,  we 
were  unable,  under  the  holding  of  the  Supreme  Court  of  Ohio,  to  protect 
purchasers  under  such  circumstances,  and  under  it  the  vendors  of  these 
machines,  where  they  entered  into  contracts  of  this  kind,  were  ruining 
the  poo'-  people  of  the  state.  For,  whenever  they  could  get  a  party  in 
default  on  any  of  the  payments  of  the  installments,  whether  of  $1  or 
more,  they  took  possession  of  the  property  and  held  it  as  their  own,  and 
filched  from  the  people  their  machines  and  all  they  paid  on  them.  The 
time  had  come  when  there  was  a  necessity  for  the  legislature  to  act,  for 
the  Supreme  Court  had  gone  so  far  as  to  hold  that  no  matter  how  small 
the  amount  due,  the  company  could  gobble  up  the  machine.** 

But  was  the  conditional  sales  act  intended  to  destroy  the  entire  chattel 
mortgage  system  of  the  state?  We  think  not.  Perhaps  the  legislature 
may  correct  many  abuses  now  existing  under  this  system,  by  subsequent 
legislation.  Judge  Woodbury  did  not  think  his  opinion  would  affect  the 
chattel  mortgage  system,  because  at  page  682  he  says:  "It  is  said 
that  the  eflfect  of  this  holding  will  be  to  impair  the  validity  of  chattel 
mortgages  in  Ohio.     We  do  not  think  so.'* 

A  decision  of  the  circuit  court  of  Hamilton  county  in  Baker  v. 
Speyer,  5  O.  C.  D.,  335,  is  also  relied  upon  by  counsel  for  defendant. 
The  opinion  utterly  fails  to  disclose  what  the  terms  and  conditions  of  the 
mortgage  under  consideration  really  were,  but  Judge  Smith,  who 
delivered  it,  says:  "This  case  raises  the  question  whether,  when  one 
purchases  goods  on  the  installment  plan,  and  simultaneously  executes 
a  mortgage  thereon  to  the  seller  to  secure  the  deferred  payments  of  the 
purchase  money,  and  makes  substantial  payments  thereon  hut  afterwards 
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makes  default  as  to  other  of  the  payments,  the  seller  in  accordance  with 
the  terms  of  the  mortgage  may  legally  take  possession  of  the  mortgaged 
property  without  complying  with  the  provisions  of  sec.  2,  act  of  May  4, 
1895,  by  tendering  to  the  purchaser  the  sum  or  sums  of  money  so  paid, 
after  deducting  therefrom  a  reasonable  compensation  for  the  use  of  such 
property,  which  shall  in  no  case  exceed  fifty  per  cent,  of  the  amount  so 
paid;  that  is,  whether  a  transaction  of  this  kind,  when  a  mortgage  is 
given,  comes  within  the  letter  or  spirit  of  this  law.*' 

Then  he  goes  on  and  says  that  as  he  understands  it,  the  Supreme 
Court  affirmed  the  decision  in  Caldwell  v.  Singer  Co.,  supra,  upon  the 
ground  stated  in  the  opinion. 

Was  the  instrument  under  consideration  in  Baker  v.  Speyer,  supra^ 
of  such  a  character  as  to  enable  the  vendor  to  re-take  the  property  as  his 
own  without  being  obliged  to  account  to  anybody  for  it,  or  was  such 
vendor  under  its  provisions  obliged  to  account,  and,  therefore,  he  could 
not  take  it  as  his  own?  A  sale  of  personal  property  to  be  paid  for  in 
installments,  the  title  of  which  remains  in  the  vendor  imtil  paid  for,  is 
of  course  within  the  provisions  of  the  sales  act.  "Makeshifts,"  schemes 
of  the  sort  under  consideration  in  Caldwell  v.  Singer  Co.,  supra,  in 
pursuance  of  which  a  sale  was  made  in  one  breath  by  the  vendor  to  the 
vendee  but  in  the  very  next  breath  back  the  title  comes  again  to  the 
vendor,  who  never  parted  with  it  long  enough  to  enable  the  vendee  to 
fairly  turn  around,  are,  of  course,  mere  evasions  and,  therefore,  they 
come  clearly  within  the  provisions  of  the  act.  In  this  case  the  sale  of 
the  property  preceded  the  giving  of  the  mortgage  and,  therefore,  the 
defendant  became  the  absolute  and  unconditional  owner  of  the  property 
thus  sold  and  was  such  owner  at  the  time  of  the  execution  and  delivery 
of  the  mortgage.  Hence,  clearly,  beyond  even  the  shadow  of  a  linger- 
ing doubt,  the  title  did  not  remain  in  the  vendor,  that  is,  the  plaiiitiflf. 
The  instrument  under  consideration  very  plainly  shows  upon  its  face 
that  the  sale  of  the  chattels  therein  described  was  not  a  conditional  sale, 
but  an  absolute  transfer  of  the  title,  subject  to  the  performance  of  the 
conditions  set  forth  in  the  defeasance  clause  thereof. 

Under  the  terms  of  the  mortgage  itself  an  unconditional  liability 
was  imposed  on  the  defendant,  Anna  G.  Manning,  to  pay  the  purchase 
price,  and,  therefore,  the  sale,  from  the  very  nature  of  things,  was  not 
conditional  with  a  reservation  of  title  in  the  vendor  until  the  chattels 
sold  by  him  to  said  vendee  were  paid  for. 

Optional  payments  are  one  of  the  essential  elements  of  a  conditional 
sale. 

Construed  in  the  light  of  what  the  court  has  already  said,  it  is 
impossible  to  regard  the  transaction  between  the  parties  in  this  case  as 
a  conditional  sale,  because  the  defendant  absolutely  bound  herself  to  pay 
the  purchase  price.     By  the  execution  and  delivery  of  the  promissory 
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notes  to  the  plaintiff  her  liability  became  fixed  and  definite.  In  the  case 
at  bar,  at  all  times  the  mortgagor  had  an  insurable,  leviable  and  attach- 
able interest  in  the  mortgaged  property;  but,  on  the  other  hand,  if  the 
instrument  had  been  a  mere  conditional  sale,  giving  the  seller  of  the  prop- 
erty the  right  to  retake  it  as  his  own  at  any  time  without  obligating 
himself  to  accoimt  to  anybody  for  the  proceeds  of  the  sale,  and  the  title 
was  at  all  times  vested  unconditionally  in  him,  then  could  it  be  said 
that  there  would  be  any  such  thing  as  a  leviable,  attachable  or  insurable 
interest  in  the  property  thus  sold  ? 

The  crucial  test  for  the  purpose  of  determining  whether  an  instru- 
ment is  a  mortgage  or  a  conditional  sale  is  this:  Does  the  instrument 
enable  the  seller  to  retake  and  absolutely  own  the  chattels  which  the 
purchaser  may  have  paid  for  except,  perhaps,  a  mere  beggarly  pittance? 
If  it  does,  then,  in  my  opinion,  it  clearly  falls  within  the  provisions  of 
the  conditional  sales  act  because  it  is  wise  and  salutary  legislation 
intended  to  choke  and  throttle  dishonest  commercial  thimble-riggers 
who  conceive  and  engineer  crooked  schemes  of  this  sort  to  defraud  and 
rob  the  poor  and  unsuspecting. 

But,  on  the  other  hand,  if  the  provisions  of  the  instrument  are  such 
that  the  mortgagee,  the  vendor,  upon  taking  possession  of  the  chattels 
for  any  cause,  is  bound  to  account  to  the  mortgagor  for  the  value  thereof, 
and  after  satisfying  the  mortgage  indebtedness  pay  the  balance,  if  any,t 
to  said  mortgagor,  the  vendee,  then  such  instrument  is  not  a  conditional 
sale  within  the  pur\new  of  said  act. 

Now,  therefore,  with  the  law  as  our  only  guide,  we  are  forced  to 
hold: 

First — Where  goods  are  sold  on  weekly  or  monthly  payments  and  a 
chattel  mortgage  in  the  usual  and  ordinary  form  on  such  goods  given  to 
the  seller,  it  does  not  come  within  the  purview  of  sec.  4155-2,  Rev.  Stat., 
known  as  the  conditional  sales  act. 

Second — Under  the  provisions  of  the  chattel  mortgage  in  the  case  at 
bar,  the  mortgagee  had  the  right  to  take  the  property  and  sell  it  at  pub- 
lic or  private  sale  and  apply  the  proceeds  to  the  payment  of  his  claim 
without  first  repaying  the  mortgagee  fifty  per  cent,  or  any  other  portion 
of  the  payments  made  on  the  goods  thus  taken  and  sold. 

In  spite  of  the  fact  that  the  instrument  assailed  by  the  defendant  in 
this  case  is  a  mortgage  in  the  usual  and  ordinary  Ohio  form,  it  is 
claimed  that  evidence  is  admissible  for  the  purpose  of  showing,  under 
the  terms  of  a  parol  agreement  made  prior  to  or  contemporaneously  with 
the  execution  and  delivery  of  said  mortgage,  that  such  mortgage  squarely 
comes  within  the  provisions  of  the  sales  act.  Is  parol  evidence  on 
prior  or  contemporaneous  agreement  admissible  for  this  purpose  ?  We 
think  not. 
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I,  therefore,  hold  that  parol  evidence  is  inadmissible  for  the  purpose 
of  contradicting,  adding  to  or  varying  the  terms  of  a  valid,  written 
instrument,  that  is,  the  mortgage  in  this  case.  Whitney  v.  Powell,  83 
Me.,  318;  Kunkle  v.  Wolfersberger,  6  Watts  (Pa.),  130;  Sevan's  Treatise 
(16  Ed.),  sec.  7,  page  158  and  cases  cited;  Farr  v.  Ricker,  46  O.  S.,  266; 
Cummings  v.  Kent,  44  O.  S.;  Painter  v.  Painter,  16  O.  S,  473. 

Hamilton^  Hamiltofi  <Sf  Smithy  for  plaintiff. 

Judge  E.  /.  Blandin  and  C  F,  Morgan^  for  defendaant. 


CORPORATION— PARTNERSHIPS— EVIDENCE. 

[Superior  Court  of  Cincinnati,  Special  Term,  January,  1899.] 
Mbrchants'  National  Bank  v.  Standard  Wagon  Co.  et  al. 

1.  Profit  Sharing  Agrbbmbnt  Failing  to  Establish  Partnership. 

An  agreement  whereby  several  corporations  advam  e  certain  sums  of  money  to 
and  for  the  purpose  of  enabling  a  bu^gy  manufaciuring  company  to  manu- 
facture buggies  at  reduced  cost,  providing  that  the  contributing  corporations 
shall  have  the  right  to  purchase  buggies  of  said  manufacturing  company  at 
arbitrary  prices,  fixed  by  the  company,  and  that  at  the  end  of  tne  year,  when 
the  cost  can  be  ascertained,  that  they  shall  receive,  in  rebates,  the  difference 
^  between  the  arbitrary  prices  at  which  they  purchased  and  the  actual  cost 

price,  plus  ten  per  cent,  for  management,  which  department  of  the  manufact- 
uring company  is  conducted  separately  and  under  a  name  adopted  for  that 
purpose,  does  not  constitute  a  partnership  or  render  the  contributing  cor- 
porations liable  as  partners  on  paper  indorsed  by  the  buggy  company. 

2.  Rbbatbs  Cannot  bb  Regardbd  as  Partnership  Profits. 

Rebates  can  not  be  regarded  as  partnership  profits,  and  consequently  the  pre- 
sumption of  a  partnership,  arising  from  sharing  the  profits  of  a  business 
enterprise  by  way  of  rebates,  is  completely  rebutted  where  there  is  no  common 
ownership  and  no  mutual  agency. 

8.  Participation  in  thb  Profits  is  not  Necessarily  Decisive. 

Participation  in  the  profits  of  a  business,  though  cogent  evidence  of  a  partner- 
ship, is  not  necessarily  decisive  of  the  question.  The  evidence  must  show 
that  the  persons  taking  the  profits  shared  them  as  principals,  in  a  joint  busi- 
ness, in  which  each  had  an  express  or  implied  authority  to  bind  the  other. 

4.  Strong  Evidences  of  Partnership  Which  are  not  Conclusive. 

The  fact  that  one  of  the  contributing  corporations,  being  about  to  withdraw 
from  the  agreement,  wrote  the  buggy  company,  so  stating,  and  asking  to  be 
advised  as  to  all  outstanding  paper  bearing  the  name  of  the  concern  under 
which  the  business  was  conducted,  and  the  company  replied,  stating  the 
amount,  and  that  "all  the  companies  were  liable  as  partners,"  and  the  fact 
that  the  method  of  keeping  the  ^ooks  of  the  corporation  making  the  inquiry 
indicated  that  they  thought  that  there  was  a  partnership,  and  that  they 
were  liable  as  partners,  are  strong  evidences  of  a  partnership,  but  are  not 
'  necessarily  conclusive. 

6.  Corporations  Cannot  Form  Partnerships  with  Individuals  or  Corpora- 
tions. 
Corporations  are  endowed  with  such  powers  only  as  are  conferred  upon  them 
by  their  charters,  or  such  as  are  reasonably  necessary  to  carry  into  execu- 
tion the  powers  granted.  The  authority  to  form  partnerships,  with  individ- 
uals or  other  corporations,  is  not  conferred  directly  or  indirectly.  On  the 
contrary  the  formation  of  a  partnership  implies  the  giving  of  control  oyer 
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the  affairs  of  the  corporation  to  others  than  regularly  constituted  o£Scers 
and  board  of  directors,  which  is  expressly  forbidden  by  sec.  3248,  Rev. 
Stat. 

6.  Such  Partnerships  Subjects  Stockhoi.dbrs  to  Additional  Risks. 

The  formation  of  partnerships  by  corporations  subject  the  stockholders  to 
additional  risks  which  they  can  not  be  presumed  to  have  contemplated,  and 
is  furthermore  void  as  against  public  policy. 

7.  Distinction  Bbtwbbn  Recovering  Under  an  Ui.tra  Vires  Agreement  and 
the  Enforcement  op  Agreement. 

There  is  a  well  recognized  distinction  in  the  law  between  recovering  back 
money  paid  or  property  received  under  an  ultra  vires  agreement  and  the 
enforcement  of  the  agreement  itself.  If  the  agreement  is  ultra  vires  it  can 
never  be  affirmatively  enforced ;  even  the  doctrine  of  estoppel  cannot  be 
evoked  for  this  purpose;  but  where  one  party  receiving  a  benefit  under  an 
uitra  vires  contract  repudiates  the  contract,  then  the  money  or  property 
so  received  may  be  recovered  back  as  upon  an  implied  contract  for  what 
he  received,  and  has  no  right  to  retain. 

8.  Action  Which  is  upon  Ageeement  and  not  Within  above  Ruw5. 

But  an  action  against  several  corporations,  based  upon  a  negotiable  instru- 
ment endorsed  by  only  one  of  them,  and  on  which  it  is  claimed  the  others 
are  liable  as  partners,  is  upon  the  agreement,  which,  if  it  constituted  a  part- 
nership (and  on  which  the  liability  depends)  would  be  ultra  vires  and  not 
upon  a  quantum  tnerutt  or  implied  contract,  and,  must,  therefore,  fail  as  to 
such  corporations. 

Jackson,  J. 

The  Merchants*  National  Bank,  a  corporation  organized  under  the 
laws  of  the  United  States,  v.  the  Standard  Wagon  Co.,  the  Cook  Carriage 
Co.,  a  corporation;  the  Davis  Carriage  Co.,  a  corporation;  the  Overman 
Carriage  Co.,  a  corporation;  Secheler  &  Co.,  ^  corporation;  the  T.  T. 
Hay  dock  Co.,  a  corporation,  and  the  Emerson  &  Fisher  Co. 

The  plaintiff  seeks  to  recover  from  the  Standard  Wagon  Company,  aS 
maker,  and  for  the  other  corporations,  sued  as  defendants  herein,  as 
indorsers,  upon  two  certain  promissory  notes  which  were  discounted 
and  are  now  held  by  it. 

The  first  note,  for  $2,667.38,  was  executed  by  the  Standard  Wagon 
Company,  on  April  19,  1893,  payable  four  months  after  date,  to  the  order 
of  the  Golden  Eagle  Bug8:y  Company,  and  was  indorsed  Dy  the  payee 
and  discounted  by  the  plaintiff.  The  second  note,  for  $4,287.22,  dated 
May  23,  1893,  and  payable  four  months  after  date,  was  likewise  executed 
by  the  Standard  Wagon  Company,  to  the  order  of  the  Golden  Eagle 
Buggy  Company,  and  indorsed  hy  the  payee  and  discountd  by  the  plaintiff. 
There  is  still  due  and  unpaid  on  said  notes  the  sum  oi  $4,603  51,  which 
amount  plaintiff  claims  from  the  defendants,  together  with  interest  from 
April  10,  1895.  The  note  in  question  were  indorsed  only  by  the  Golden 
Eagle  Buggy  Company,  and  none  of  the  corporations,  defendants  herein, 
except  the  Standard  Wagon  Company  directly  appear  in  any  wise  upon 
them. 

But  it  is  contended  on   behalf  of  the  plaintiff,  that  the  Golden  Eagle  / 
Buggy  Company   was  in   fact    but  a   name  given    to   an   association    or 
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partnership,  composed  of  all  the  corporations,  defendants  herein,  and 
hence  it  is  sought  to  hold  the  individual  members  or  partners  upon  the 
indorsement  of  the  association  or  partnership  itself.  The  Standard 
Wagon  Company  is  in  default  for  answer,  and  is  clearly  liable  upon  its 
obligations  as  maker.  Therefore,  the  consideration  of  the  case  is  limited 
to  the  liability  of  the  other  defendants. 

There  is  no  evidence  in  the  case  tending  to  show  that  the  first  note, 
for  $2,667.38,  was  protested  for  non-payment,  and  notice  thereof  given 
to  the  Golden  Eagle  Buggy  Company,  or  to  any  of  the  defendants,  and 
hence  the  cause  of  action  based  on  said  note  must  be  dismissed  as  to  all 
of  the  defendants  except  the  Standard  Wagon  Company,  which  was  the 
maker  thereof.  It  isnot  contended  that  the  Golden  Eagle  Buggy  Company 
acted  as  the  agent  of  the  defendants,  in  the  sense  that  it  was  expressly 
authorized  by  them  to  borrow  the  money  in  question,  or  that  the  pro- 
ceeds of  the  note  when  discounted  were  accepted  or  used  by  defendants 
or  any  of  them;  but  the  liability,  if  any,  must  afise  from  a  general  agency, 
growing  out  of  a  partnership  relation  between  all  of  the  parties  concerned 
which  would  authorize  each  partner,  for  all  the  purposes  of  the  partner- 
ship, to  bind  the  others  by  his  individual  acts.  The  facts  relied  upon  to 
constitute  such  partnership,  are  substantially  as  follows:  The  Standard 
Wagon  Company,  a  corporation  of  Kentucky,  engaged  in  the  business  of 
manufacturing  and  selling  vehicles,  proposed  to  the  other  corporations 
that  if  each  would  advance  to  it  the  sum  of  $4,000,  by  which  it  would 
be  enabled  to  manufacture  a  certain  grade  of  buggies  at  a  reduced  cost,  it 
would  supply  said  corporations  with  buggies  at  cost  price,  plus  ten  per 
cent.,  for  management,  etc.  The  Standard  Wagon  Company  did  not 
agree  to  furnish,  and  the  other  corporations  did  not  agree  to  buy,  any 
specified  number  of  buggies. 

The  evidence,  in  this  respect  discloses  a  very  indefinite  agreement, 
from  which  it  must  be  inferred  that  the  companies  were  entitled,  at  any 
time,  to  demand  from  the  Standard  Wagon  Company  a  return  of  the 
$4,000  advanced  by  each  (there  being  no  agreement  with  regard  to 
interest);  that  the  buggies  so  manufactured  were  to  be  the  sole  property 
of  the  Standard  Wagon  Company,  and  that  the  other  companies  were 
merely  entitled  to  purchase,  from  time  to  time,  such  buggies  as  they 
desired,  upon  the  terms  hereinbefore  stated. 

From  the  evidence  in  the  case,  it  is  apparent  that  the  consideration 
forthe  advance  of  $4,000  by  each  company  was  the  ability  thereby  aflford- 
ed  the  Standard  Wagon  Company  to  manufacture  buggies  at  cheaper 
cost,  and  the  privilege  of  purchasing  such  buggies  at  cost  plus  ten  per 
cent,  for  management.  Each  year  the  Standard  Wagon  Company  fixed  an 
arbitrary  price  for  buggies  and  the  other  companies  purchased  buggies  at 
such  price,  and  at  the  end  of  the  year,  when  the  actual  cost  price  was 
ascertained,  they  received  by  way  of  rebate  the  difference  between  the 
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s^rbitrary  price,  at  which  they  purchased,  and  the  actual  cost  price,  plus 
the  ten  per  cent.,  for  management.  It  is  contended  that  the  advance- 
ment of  $4,000  by  each  company,  under  the  circumstances,  made  them 
jointly  interested  in  a  common  enterprise;  and  that  the  rebates  which 
they  received  at  the  end  of  each  year  are  to  be  regarded  as  profit  arising 
from  the  common  enterprise,  and  that  these  facts  would  in  law  constitute 
them  partners. 

The  Golden  Eagle  Buggy  Company  was  not  a  corporation  in  fact,  but 
was  merely  a  name  adopted  by  the  Standard  Wagon  company,  for  the 
management  of  a  pait  of  its  business,  some  time  prior  to  the  arrangemeat 
herein  referred  to.  After  this  arrangement,  the  Standard  Wagon  Com- 
pany set  apart  a  portion  of  its  land  for  the  conduct  of  that  part  of  the 
business,  in  which  the  other  companies  were  interested,  and  this  was 
carried  on  in  the  name  of  the  Golden  Eagle  Buggy  Company,  and  a 
separate  set  of  books  were  kept  in  the  name  of  the  latter,  devoted  to  the 
business  in  question.  But  the  Golden  Eagle  Buggy  Company,  was  but 
another  name  for  the  Standard  Wagon  Company  and  the  latter 
employed  all  labor,  purchased  all  material  and,  in  fact,  had  sole 
control  over  the  management  of  this  business.  The  companies  paid  for 
the  buggies  purchased  by  them  from  time  to  time,  by  notes,  which  were 
frequently  made  to  the  order  of  the  Golden  Eagle  Buggy  Company,, 
which  notes  were  discounted  in  bank  and  the  proceeds  passed  ,or 
deposited  to  the  credit  of  the  Standard  Wagon  Company. 

The  note  of  $4,287.22,  date  May  22,  1893,  with  which  we  are  here 
concerned,  was  the  renewal  of  a  note  made  b}  the  Standard  Wagon  Com- 
pany to  the  order  of  the  Golden  Eagle  Buggy  Company.  The  original  . 
note  was  discounted  by  the  plaintifil  and  paid  for  by  a  check  to  the  order 
of  the  Golden  Eagle  Buggy  Company,  and  this  check  was  indorsed  by  the 
said  company,  and  deposited  to  the  credit  of  the  Standard  Wagon  Com- 
pany. It  is  not  shown  that  the  defendants  or  any  of  them  received  any 
part  of  the  proceeds  of  this  loan,  nor  is  it  shown  for  what  purpose  the 
money  was  used  by  the  Standard  Wagon  Company.  It  may  be,  although 
the  evidence  does  not  disclose  the  fact,  that  it  was  used  in  the  business 
in  which  all  of  the  defendants  were  interested,  but  it  seems  that  none  of 
the  defendants  knew  of  the  execution  of  said  note,  by  the  Wagon  Com- 
pany, and  the  discount  thereof  by  the  bank  or  that  any  of  them  ever 
ratified  or  acquiesced  in  the  same.  But,  as  before  stated,  it  is  claimed 
that  the  indorsement  of  the  Golden  Eagle  Buggy  Company  makes  all  of 
the  defendants  liable  as  indorsers  by  reason  of  the  alleged  partnership 
relation. 

It  seems  that  all  of  the  defendants  received  back  from  the  Standard 
Wagon  Company  the  $4,000  advanced  by  them  and  one  of  the  defend- 
ants, Sechler  &  Co.,  wrote  to  the  Golden  Eagle  Buggy  Company,  saying 
they  desired  to  withdraw  from  the  arrangement,  and  wished  to  be  advised 
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as  to  all  **paper  bearing  the  name  of  the  Golden  Eagle  Buggy  Company, 
as  maker  or  indorser,  now  unpaid,  and  when  maturing.'*  The  Golden 
Eagle  Buggy  Company  replied  to  this  letter,  stating,  in  substance,  that 
there  was  outstanding  paper  to  the  amount  of  $14,000,  on  which  all  the 
companies  were  liable  as  partners.  Sechler  &  Co.  made  no  reply  to  this 
letter,  and  this  correspondence  is  strongly  relied  upon  as  tending  to  show 
a  partnership.  It  may  be  here  stated  that  the  correspondence  in  question, 
and  the  method  of  keeping  the  accounts  relating  to  this  business  on  the 
books  of  Sechler  &  Co.,  show  that  that  company  thought  there  was  a 
partnership,  and  that  it  would  be  liable  as  a  partner  for  the  obligations 
of  the  Golden  Eagle  Buggy  Company.  These  facts  are  indeed  strong 
evidence  of  a  partnership,  but  they  are  not  necessarily  conclusive. 

Two  questions  are  therefore  presented  for  consideiation:  First,  was 
there  a  partnership  in  fact?  and  second,  could  the  corporations  legally 
form  a  partnership,  so  as  10  make  them  liable  upon  the  note  in  question? 

Giving  to  the  facts  of  the  case  the  must  liberal  interpretation, 
claimed  by  the  plaintiff,  viz.,  that  all  of  the  defendants  had  a  common 
interest  in  the  joint  enterprise,  arising  out  of  the  contributions  made  by 
each,  and  their  consequent  right  to  purchase  buggies  at  cost,  ana  that 
the  rebate  annually  paid  the  defendants  constituted  a  share  in  the 
■profits  of  the  concern,  it  must  still  be  held  that  the  defendants  were  not 
partners  for  the  purposes  of  this  case. 

In  Harvey  v.  Childs,  28  U.  S.,  319,  it  was  held  that: 

''Participation  in  the  profits  of  a  business,  though  cogent  evidence  of 
a  partnership,  is  not  necessarily  decisive  of  the  question.  The  evidence 
must  show  that  the  persons  taking  the  profits  shared  them  as  principals 
in  a  joint  business  in  which  each  has  an  express  or  implied  authority  to 
bind  the  other." 

On  page  231  of  this  case  it  was  said: 

"Although  a  partnership  may  be  said  to  rest  upon  the  idea  of  a 
communion  of  profits,  nevertheless  the  foundation  of  the  liability  of  one 
partner  for  the  acts  of  another  is  the  relation  they  sustain  to  each  other 
as  being  each  principal  and  agent." 

It  was  accordingly  held,  in  that  case,  that  where  one  party  advanced 
money  to  another  to  purchase  hogs  and  was  to  receive  a  share  in  the 
profits  arising  from  a  sale  thereof — the  hogs,  however,  remaining  the  sole 
property  ot  the  party  to  whom  the  money  was  loaned  until  a  sale  was 
effected — no  partnership  was  created  which  would  n^ake  the  lender  liable 
for  other  obligations  incurred  by  the  borrower,  in  the  purchase  of  the 
hogs.  In  other  words,  it  was  held  that  sharing  in  profits  did  not  necessarily 
make  a  partnership,  where  the  facts  in  the  case  disprove  such  relation 
of  principal  and  agent. 

In  the  case  at  bar,  the  facts  clearly  disprove  such  relation  of  prin- 
cipal and  ^agent.  The  Standard  Wagon  Company  was  not  authorized    to 
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purchase  material,  employ  labor,  or  in  any  wise  contract  debts  on  behalf 
of  the  other  defendants.  It  was  simply  loaned  a  certain  sum  of  money,  by 
each  defendant  to  enable  it  to  manufacture  buggies  cheaply;  the  buggies 
did  not,  however,  become  the  joint  property  of  all  the  defendants,  but 
remained  the  sole  property  of  the  Standard  Wagon  Company^  and,  as 
such,  subject  to  all  individual  claims  against  said  Standard  Wagon  Com- 
pany until  they  had  been  purchased  by  the  defendants  pursuant  to 
agreement.  The  Standard  Wagon  Company  might  have  disposed  of  any 
and  all  buggies,  not  purchased  by  the  defendants,  to  any  other  persons 
or  corporations,  and  derived  the  sole  profits  therefrom.  There  is  evidence 
to  show  that  it  did,  in  this  way,  make  a  profit  from  the  sale  of  buggies 
which  was  not  shared  in  by  the  other  defendants.  The  bu}3:gies,  when 
manufactured,  were  not  to  be  divided  among  the  defendants,  but  pur- 
chased by  them,  and  if  no  buggies  were  purchased,  pursuant  to  the 
privilege  they  had,  the  Standard  Wagon  Company  might  sell  all  of  them 
and  keep  all  of  the  profits,  being  liable  only  to  return  to  the  defendants  the 
money  advanced  by  each.  It  simply  agreed  to  furnish  the  defendants,  at 
coiit,  buggies  which  it  should  manufacture,  in  its  individual  capacity  and 
on  its  own  responsibility,  in  consideration  of  a  loan  to  it  of  $4,000  by 
each, without  interest. 

Consequently,  the  presumption  of  partnership  arising  from  sharing 
in  the  profits  is  completely  rebutted  by  the  facts  of  this  case,  which 
show  that  there  was  no  common  ownership  of  property,  and  no  mutual 
agency. 

But  again,  the  rebate  received  by  the  defendants  can  not,  in  a 
partnership  sense,  be  regarded  as  profits.  The  rebates  simply  represented 
the  difference  between  the  arbitrary  price  fixed  each  year  and  the  con- 
tract price.  The  receipt  of  the  rebates  did  not  withdraw  from  the  common 
enterprise  any  assets,  to  which  credits  of  the  company  manufacturing 
the  buggies  would  be  entitled  to  look. 

As  said  in  Bostwick  v.  Champion,  11  Wend.,  571,  as  reasons  why 
sharing  in  profit  constitutes  a  partnership: 

**The  chief  reason  is  that,  by  the  effect  of  the  agreement  for  a  share 
in  the  profits,  the  party  takes  from  the  credits  a  part  of  the  fund  which 
proper  security  to  them  for  the  payment  of  the  debts." 

Now,  in  purchasing  buggies  from  the  Standard  Wagon  Company,  at 
an  agreed  price,  it  certainly  can  not  be  claimed  that  a  refunder  to  the 
pnrchaser  of  the  amounts  paid  in  excess  of  the  contract  price,  is  a  sub- 
traction of  any  fund  to  which  the  credits  of  the  Standard  Wagon  Com- 
pany would  be  entitled  to  look  for  payment  of  their  debts. 

A  case  in  all  respects  similar  to  the  one  at  bar  is  found  in  Slade  v. 
Paschal,  67  Ga.,  541,  the  syllabus  of  which  is  as  follows: 

*'If  N  furnished  money  to  P  to  conduct  business,  and  the  latter  was 
to  let  hiin  have  goods  at  cost  prices,  and  nothing  was  said  as  to  interest  or 
25    S  &  C  P    Vol.  9 
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profits  and  losses,  this  would  amount  to  a  loan,  and  would  not  constitute 
N  and  P  partners." 

A  reading  of  this  case  will  show  the  exact  similarity  to  the  case  at 
bar.  It  therefore  follows,  that  the  defendants  are  not  liable  as  indorser 
because  they  were  not  partners  in  fact. 

As  to  the  second  proposition,  it  must  also  be  said  that  it  is  beyond  the 
powers  of  corporations  to  enter  into  or  form  partnerships  with  individuals 
or  other  corporations.  Corporations  are  endowed  with  such  powers  only 
as  are  conferred  upon  them  by  their  charters,  or  such  as  are  reasonably 
necessary  to  carry  into  execution  the  powers  granted.  It  has  been  said 
that  the  enumeration  of  certain  powers  implies  the  exclusion  of  all 
others.  There  is  no  such  authority  conferred,  either  directly  or  indirectly 
in  the  present  case,  bcit  on  the  contrary  the  formation  of  a  partnership 
implies  the  giving  of  control  over  the  affairs  of  the  corporation  to  others 
than  their  regularly  constituted  officers  and  boards  of  directors.  This  is 
expressly  forbidden  by  a  statute  of  this  state,  sec.  3248,  which  provides, 
in  substance  that  the  affairs  of  corporations  must  be  under  the  manage- 
ment and  control  of  their  boards  of  directors  or  trustees. 

Again,  the  formation  of  partnerships  by  corporations  subjects  the  ' 
stockholders  to  additional  risks,  which  they  can  not  be  presumed  to  have 
contemplated;  and  is  furthermore  void  as  against  public  policy. 

While  the  precise  question  has  not  been  passed  on  by  the  Supreme 
Court  of  this  state,  it  has  nevertheless  been  held  in  Franklin  Bank  v. 
Commercial  Bank,  36  Ohio  St.,  35  and  Ry.  Co.  v.  Iron  Co.,  46  Ohio  St., 
44,  that  one  corporation  can  not  subscribe  for  stock  in  another  corpor- 
ation. 

In  California  Bank  v.  Kennedy,  167  U.  S.,  362,  it  was  held  that  the 
action  of  a  national  bank  in  subscribing  for  purchasing  stock  in  another 
banking  corporation  was  unauthorized  and  void,  and  that  it  could  not  be 
held  liable  as  such  stockholder,  notwithstandingit  had  received  dividends 
on  the  stock.  The  decision  of  the  question  was  based  on  the  following 
reasons,  viz. : 

**The  obligation  of  any  one  contracting  with  a  corporation  to  take 
notice  of  the  legal  limits  of  its  powers;  the  interest  of  the  stockholders 
not  to  be  subject  to  risks  which  they  have  never  undertaken;  and,  above 
all,  the  interest  of  the  public  that  the  corporation  shall  not  transcend  the 
powers  conferred  upon  it  by  law." 

The  court,  in  that  case,  further  said,  quoting  from  the  case  of 
Railway  Company  v.  Railway  Company,  163  U.  S.,  564: 

**A  contract  made  by  a  corporation  beyond  the  scope  of  its  powers 
express  or  implied,  on  a  proper  construction  of  its  charter,  cannot 
be  enforced  or  rendered  enforcible  by  the  application  of  the 
doctr  ne  of  estoppel." 

It  is  obvious  that  much  stronger  objections  would  apply  to  corpor- 
ations forming  a  copartnership  than  to  their  subscribing  for  stock  in 
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Other  corporations,  for  while  the  one  interests  the  corporation  in  the 
successor  failure  of  another  enterprise,  to  the  extent  only  of  the  stock 
held  by  it,  the  other  relation  delegates  to  the  partner  a  full  and  equal 
control  in  the  management  of  its  business,  and  makes  it  liable  for  all  the 
partnership  debts  incurred  by  the  partner.  Moreover,  the  best  author- 
ities have  expressly  held  that  a  partnership  relation  entered  into  by  cor- 
porations is  illegal  and  void. 

In  Pearce  v.  R.  R.  Co.,  21  How,  443,  it  was  said: 

"There  was  no  authority  of  law  to  consolidate  these  corporations 
and  to  place  both  under  the  same  management,  or  to  subject  the  capita) 
of  the  one  to  answer  for  the  liabilities  of  the  other." 

In  Canal  Co.  v.  Fulton  Bank,  7  Wend.,  412,  two  corporations  were 
allowed  to  recover  from  the  bank,  moneys  deposited  by  them  as  tenants 
in  common,  but  not  on  the  theory  of  partnership.  In  deciding  the  case 
the  court  said : 

**It  can  not  be  necessary  to  decide  whether  it  is  in  the  power  of  the  two 
corporations, who  are  plaintiflFs,  to  consolidate  their  stock  or  form  a  part- 
nership. General  principles  are  against  the  power  of  corporations  to 
do  such  acts." 

It  is  not  neceessary  to  refer  to  all  the  cases  cited  by  counsel  on  both 
sides  on  this  subject.  The  best  considered  case  cited  by  counsel  is  that 
of  Whittenton  Mills  v.  Upton,  10  Gray,  582.  In  that  case  the  Supreme 
Judicial  Court  of  Massachusetts,  after  an  able  and  exhaustive  consider- 
ation of  the  subject,  held  that  **a  manufacturing  corporation  under  the 
laws  of  the  commonwealth  can  not  form  a  partnership  with  an  individual." 

The  case  of  Catskill  Bank  v.  Horace  Gray,  14  Barbour,  471,  which 
is  strongly  relied  on  by  counsel  for  plaintiff,  was  where  the  court  found  a 
partnership  to  have  been  formed  by  a  corporation  and  an  individual; 
but  in  that  case  the  action  was  nut  upon  the  draft  which  was  accepted  by 
one  of  the  partners,  but  was  to  recover  back  the  proceeds  which,  it 
seems,  were  used  in  furtherance  of  the  joint  enterprise.  While  the  fact 
that  the  proceeds  of  the  draft  were  used  for  the  benefit  Of  the  partnership 
concern  does  not  expressly  appear,  from  the  facts  stated,  still  it  is 
manifest,  from  the  reasoning  of  the  court,  that  such  was  the  case.  It  is 
in  these  most  important  particulars  that  the  case  of  Bank  v.  Gray,  supra^ 
differs  from  the  case  at  bar.  In  the  case  at  bar  it  is  sought  to  recover 
OD  the  note,  indorsed,  it  is  claimed,  by  the  partnership.  It  is  not  sought 
to  recover  back  the  proceeds  of  the  note,  and,  as  a  matter  of  fact,  it  has 
not  been  shown  that  the  proceeds  of  the  note  inured  to  the  benefit  of  any 
of  the  so  called  partners,  except  the  Standard  Wagon  Company.  There 
is  a  well  recognized  distinction  in  the  law  between  recovering  back 
money  paid  or  properly  received  under  an  ultra  vires  agreement,  and  the 
enforcement  of  the  agreement  itself.  If  the  agreement  is  ultra  vires  it 
can  never  be  affirmatively  enforced;  even  the  doctrine  of  estoppel  can  not 
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be  evoked  for  this  purpose,  but  where  one  party  receiving  a  benefit  under 
an  ultra  vires  contract  repudiates  the  contract,  then  the  money  or  prop- 
erty, so  received,  may  be  recovered  back  as  upon  an  implied  contract  for 
what  it  has  received  and  consequently  has  no  right  to  retain. 

The  rule  has  been  clearly  stated  in  Railway  Co.,  v.  Bridge  Co.,  131 
U.  S.,  371,  389,  as  follows: 

**A  contract  made  by  a  corporation,  which  is  unlawful  and  void 
because  beyond  the  scope  of  its  corporate  powers,  does  not  by  being 
carried  into  execution  become  lawful  and  void,  but  the  proper  remedy 
of  the  party  aggrieved  is  by  disaffirming  the  contract  and  suing  to  recover, 
as  on  a  quantum  meruit^  the  value  of  what  the  defendant  has  actually 
received  the  benefit  of." 

This  has  been  followed  with  approval  in  a  long  line  of  the  cases  in 
the  United  States  Supreme  Court,  important  among  these  being  R,  R. 
Co.  V.  R.  R.  Co.,  145  U.  S.,  393,  and  Transportation  Co.  v.  Pullman  Co. 
189  U.  S.,  24.  In  the  latter  case  on  page  59,  Mr.  Justice  Gray,  after 
quoting  with  approval  the  above  language,  said: 

**A  contract  of  a  corporation,  which  is  ultra  vires^  in  the  proper 
sense,  that  is  to  say  outside  the  object  of  its  creation  as  defined  by  the 
laws  of  its  organization,  and  therefore  oeyond  the  powers  conferred  on 
it  by  the  legislature,  is  not  voidable  only,  but  wholly  void  and  of  no 
legal  effect.  The  objection  to  the  contract  is,  not  merely  that  the  cor- 
poration ought  not  to  have  made  it  but  that  it  could  not  make  it.  The 
contiact  can  not  be  ratified  by  either  party,  because  it  could  not  have  been 
authorized  by  either.  No  performance  on  either  side  can  give  the 
unlawful  contract  any  validity,  or  be  the  foundation  of  any  right  of  action 
upon  it." 

As  the  present  action  is  on  the  contract  which,  conceding  the  partner- 
ship in  fact,  has  been  shown  to  be  ultra  vires,  and  is  not  on  a  quantum 
meruit  or  implied  contract,  it  follows  that  as  to  all  the  defendants, 
except  the  Standard  Wagon  Company,  the  plaintiff's  petition  must  be 
dismissed. 

Herron,  Gatch  &  Herron,    for  plaintiff. 

Maxwell  &  Ramsey,  Thornton  Af,  Hinkle,  Marsh  &  Ritchie^  for 
defendants. 
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TELEPHONE  POLES  AND  WIRES— STREETS. 

[Cuyahoga  Common  Pleas,  January  3, 1900.] 

Sii^As  Auerbach  v.  Cuyahoga  Tblkphonb  Co.  kt  al,. 

1.  Additionai,  Servitude. 

Telephone  poles  and  wires  in  streets  do  not  constitute  an  additional  burden 
or  servitude,  requiring  consents,  or  for  which  an  abutting  owner  is  en- 
titled to  compensation. 

2.  Right  to  Decide  as  to  Powts  or  Conduits,  with  City. 

The  right  to  decide  whether  poles  should  be  erected  or  conduits  constructed  in 
the  streets,  for  the  purpose  of  making  possible  inter-communication  between 
citizens  by  means  of  telephone,  lies  with  the  city  in  the  discharge  of  the 
trust  which  attaches  to  the  fee  in  the  streets.  It  is  a  practical  question  in 
which  no  question  of  law  is  involved. 

3.  Doctrine  op  Stare  Decisis  not  Applicabi^. 

Inasmuch  as  development  of  the  public  uses  of  streets  is  intimately  connected 
with  the  progress  and  development  of  invention,  making  possible  enlarged 
use  and  enjoyment,  later  decisions,  rendered  with  a  better  appreciation  of 
public  demands  and  inventions,  should  have  more  weight  than  those  rendered 
*  at  earlier  periods.    The  doctrine  of  stare  decisis  is  not,  therefore,  applicable 

to  such  cases. 

Wing,  J. 

This  case  comes  before  me  upon  motion  to  dissolve  the  temporary 
restraining  order  heretofore  granted  to  the  plaintiff,  and  upon  agreement 
of  parties  that  this  shall  be  a  final  hearing  of  the  case. 

In  the  petition,  in  brief,  it  is  alleged  that  the  plaintiff  is  the  owner  of 
a  lot  of  land  in  the  city  of  Cleveland,  fronting  on  Hough  avenue,  upon 
which  is  an  apartment  house;  that  the  defendant,  the  Cleveland  Electric 
Illuminating  Company,  is  about  to  erect  a  pole  in  the  street,  in  front  of 
plaintiff's  building,  to  take  the  place  of  a  pole  now  standing  there,  up<m 
which  it  has  had  its  wires ;  the  new  pole  to  be  of  a  greater  height  than  the 
old  pole  and  to  be  used  for  the  additional  purpose  of  supporting  the  tele- 
phone wires  of  the  Cuyahoga  Telephone  Company;  that  the  erection  of 
this  new  pole  will  interfere  with  the  rights  of  the  plaintiff  and  will  occa- 
sion to  him  irreparaple  damage. 

The  defense,  disclosed  by  the  answer  and  testimony,  is  that  the  de- 
fendant, the  telephone  company,  has  a  right  to  the  occupancy  of  Hough 
avenue  for  telephonic  purposes,  by  reason  of  certain  ordinances  of  the  city 
of  Cleveland  and  a  contract  which  has  been  entered  into  by  the  defendant 
companies  for  the  joint  use  of  poles  of  the  defendant,  the  electric  illumi- 
nating company,  which  contract  was  entered  into  under  authority  of  an 
appropriate  ordinance  of  the  city,  and  that  permission  to  erect  the  pole  in 
question  has  been  given  by  the  director  of  public  works.  In  short,  that 
the  defendants  have  acquired  from  the  city  of  Cleveland  a  complete  right 
to  do  what  is  proposed  by  them,  and  that  no  property  right  of  the  plaintiff 
will  be  invaded. 
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The  question  raised,  the  answer  to  which  is  decisive  of  this  controv- 
ersy, is  whether  or  not  the  use;  of  the  streets  of  the  city  of  Cleveland  for 
telephonic  purposes,  in  the  manner  propesed,  in  such  a  burden,  additional 
to  the  proper  street  uses,  that  tlie  plaintiff  is  entitled  to  compensation  as 
for  property  appropriated  ? 

In  Ohio  there  has  been  no  decision  of  this  question  in  the  court  of 
last  resort. 

In  McLean  v.  Brush  Electric  Light  Co.>  8  Dec.  Re.,  619,  decided  in 
1883,  it  was  held  that  the  erection  of  poles  for  electric  light  purposes^  in 
the  city  of  Cincinnati,  was  such  additional  burden. 

In  Smith  v.  Telegraph  Co.,  i  Circ,  Dec.,  475,  decided  in  1886,  it  was 
held  by  the  circuit  court  sitting  in  Mahoning  county,  that  the  erection  of  a 
telephone  pole  in  a  rural  highway  in  front  of  plaintiff's  farm,  would  be 
such  additional  burden  and  should  be  enjoined. 

In  Prentiss  v.  Telephone  Co.,  i  Dec.,  97.  decided  in  the  common  pleas 
court  of  this  county,  it  was  held  that  the  erection  of  telephone 
poles  on  a  residence  street  in  this  city  should  be  enjoined,  but  that  th6 
telephone  wires  could  be  put  into  under-ground  conduits  in  such  street 

There  have  been  no  other  decisions  in  Ohio,  on  the  subject,  that  I 
am  aware  of. 

The  decision  of  Judge  Ranney  in  Cincinnati  and  Spring  Grove  Ave. 
St.  Ry.  Co.  V.  Cumminsville,  14  Ohio  St.,  523,  is  with  respect  to  the  rig^t 
of  the  public  in  streets,  as  distinguished  from  the  rights  of  abutting 
owners;  relates  to  the  use  of  streets  for  street  railway  purposes,  and  is» 
to  a  certain  extent,  the  basis  of  decisions  with  respect  to  such  rights  in 
Ohio,  but,  since  it  relates  only  to  the  uses  of  streets  for  street  railway 
purposes,  and  was  decided  with  respect  to  the  peculiar  onditions  of  in- 
terruption of  the  access  of  the  plaintiff  to  his  premises  occasioned  by  the 
street  railway,  it  cannot  be  regarded  as  in  point  upon  the  question  now 
before  me. 

That  municipalities  have  the  exclusive  right  to  control  the  uses  of 
streets  for  street  railway  purposes  may  now  be  regarded  as  settled  law 
in  this  state. 

The  statutes  of  Ohio,  in  terms,  permit  municipalities  to  enter  into 
contracts  with  telephone  companies  with  respect  to  use  and  occupation 
of  streets  for  telephonic  purposes. 

The  plaintiff  in  this  case,  for  the  support  of  his  contention,  relics 
chiefly  upon  the  statement  in  the  text  of  24  Am.  and  Eng.,  Ency.,  118,  to 
the  effect  that  the  weight  of  authority  is  in  favor  of  the  position  that 
telegraph  and  telephone  poles  and  v/ires  in  streets  constitute  an  additional 
burden  and  servitude  for  which  the  abutting  owner  is  entitled  to  com- 
pensation. 

I  have  carefully  read  the  cases  cited  in  support  of  this  statement  of  the 
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text,  and  other  cases  on  the  stibject,  not  there  cited;  and,  as  a  result,  have 
come  to  the  opposite  conclusion. 

The  Western  Union  Telephone  Co.  v.  Williams,  36  Va.,  696,  one  of 
the  cases  cited  in  the  last  volume  referred  to,  relates  to  the  erection  of 
telegraph  poles  on  a  rural  highway. 

Board  of  Trade  Telephone  Co.  v.  Bamett,  107  111.;  75,  was  also  A  case 
of  a  telegraph  pole  erected  in  a  rural  highway.  This  latter  case  was  de- 
cided largely  on  the  authority  of  I.  B.  &  W.  W.  Ry.  Co.  v.  Hartley,  67  111., 
893 ;  which  was  a  case  relating  to  the  construction  of  a  steam  railway  on 
a  public  highway.  Both  cases  were  in  trespass  quare  clausum  fregit, 
and  largely  turned  upon  the  fact  that  the  fee  of  the  highway  was  in  the 
abutting  owner. 

By  subsequent  decisions  in  Illinois,  the  force  of  these  authorities 
has  been  somewhat  limited. 

Telephone  Company  v.  Pearce,  71  Md.,  535,  does  not  touch  the 
question  under  discussion  at  all;  and  only  decides  that  in  a  grant  of 
a  right  of  way  to  a  steam  railway  company,  there  is  not  included  a  right  to 
erect  a  telegraph  line. 

Dusenbury  v.  Telegraph  Co.,  11  Abb.,  N.  C,  440,  relates  to  telegraph 
lines  only. 

Without  going  over  all  the  authorities  referred  to,  in  support  of  the 
statement  of  the  text  relied  upon  by  plaintiflf,  it  is,  perhaps,  enough  to  say 
that  many  of  the  cases  do  not  apply  to  the  use  of  the  streets  of  cities,  for 
telephone  purposes ;  and  few  of  them  are  of  weight  as  authority  by  reason 
of  the  fact  tfiat  they  were  made  at  a  time  when  the  use  of  telephones 
had  not  broadened  into  the  extensive  use  which  now  prevails. 

It  IS  a  well-settled  doctrine,  that  the  use  of  streets  by  the  public  is 
not  confined  to  the  method  and  manner  of  use  in  vogue  at  the  date  of 
dedication  or  appropriation  of  such  streets. 

In  Carter  v.  Northwestern  Co.,  60  Minn.,  539,  it  is  held  that  it  is  not 
material  that  these  new  and  improved  methods  of  use  were  not  contempt 
lated  by  the  owner  of  the  land  when  the  easement  of  the  land  was  ac- 
quired, and  are  more  onerous  to  him  than  those  in  use. 

A  very  little  reflection  on  this  subject  will  convince  any  one,  that  to 
hold  a  contrary  doctrine  would  be  to  petrify  the  state  of  usefulness  of  a 
street  or  road  in  the  condition  enlisting  at  the  time  of  its  creation ;  that  no 
new  uses,  unknown  to  the  original  grantor  at  the  time  of  the  grant,  could 
ever  be  enjoyed  by  the  public  with  respect  to  such  highway,  and  the  very 
purpose,  perhaps,  of  the  grantor  himself  be  defeated.  But  this  phase  of 
the  case  needs  no  discussion. 

It  is  held  that  there  is  an  essential  difference  between  urban  and  sub- 
urban servitudes.  It  is  plain  that  many  uses  of  streets  may  be  appropriate 
and  necessary  in  a  thickly  populated  city,  which  are  not  so  in  rural  high- 
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ways.  For  example,  it  is  absolutely  essential  in  a  city,  that  the  streets 
should  be  used  for  the  purposes  of  gas  pipes,  water  pipes  and  sewers,  and 
that  no  such  uses  are  necessary  in  a  rural  district. 

In  Kincaid  v.  Indianapolis,  124  Ind.,  577,  it  is  said:  "There  is  an 
essential  distinction  between  urban  and  suburban  highways,  and  the  rights 
of  abuttors  are  much  more  limited  in  the  case  of  urban  streets  than  they 
are  in  the  case  of  suburban  ways.  We  note  the  distinction  between  the 
classes  of  public  ways,  and  declare  that  the  servitude  in  the  one  class  is 
much  broader  than  it  is  in  the  other." 

In  Cincinnati  v.  White,  i  Ohio  Fed.  Dec,  419,  it  is  said :  "All  pub- 
lic dedications  must  be  considered  with  reference  to  the  use  for  which 
they  are  made ;  and  streets  in  a  town  or  city  may  require  a  more  enlarged 
right  over  the  use  of  the  land  in  order  to  carry  into  effect  the  purposes 
intended,  than  may  be  necessary  in  an  appropriation  for  a  highway  in  the 
country." 

The  question  before  me  is  not  confined  to  whether  the  streets  of  Cleve- 
land may  be  used  for  the  purposes  of  erecting  therein  telephone  poles 
and  wires  without  the  consent  of  the  abutting  property  owner  or  com- 
pensation lawfully  ascertained  and  paid  to  him,  but  is,  broadly,  whether 
or  not  the  use  of  the  streets  for  telephonic  purposes,  either  by  poles  or 
wires,  or  by  under-ground  conduits,  is  such  a  use  as  requires  such  con- 
sent of,  or  payment  to  the  abutting  owner.  If  it  is  within  the  proper 
public  use  of  a  street  in  a  city  to  lay  telephone  wires  in  underground 
conduits,  it  follows  that  it  is  equally  within  such  proper  public  use  to 
erect  poles  to  carry  wires.  The  right  to  decide  whether  poles  should  be 
erected  or  conduits  constructed  in  the  streets,  for  the  purpose  of  making 
possible  inter-communication  between  citizens  by  means  of  telephones, 
lays  with  the  city  in  the  discharge  of  the  trust  which  attaches  to  the  fee 
in  the  streets,  which  rests  in  such  city. 

The  doctrine  which  I  adopt  in  deciding  this  case  is,  that  the  reason- 
able use  of  the  streets  of  a  city  for  the  poles,  wires,  and  necessary  equip- 
ment of  a  telephone  system  is  not  a  new  and  additional  burden  for  which 
the  abutting  property  owner  is  entitled  to  compensation. 

This  doctrine  appears  to  me  to  be  abundantly  supported  by  authority. 
In  this  connection  it  is  proper  to  say  that,  because  the  subject  of  expansion 
and  development  of  the  public  uses  of  the  streets  is  intimately  connected 
with  the  progress  and  development  of  invention  which  makes  possible 
such  enlarged  use  and  enjoyment,  the  later  decisions  rendered  with  a 
better  appreciation  of  modem  public  demands  and  responding  inventions 
should  have  more  weight  than  those  rendered  at  an  earlier  time. 

The  doctrine  of  stare  decisis  is  not  applicable  in  cases  of  this  kind. 

I  find  satisfactory  support  to  the  conclusion  I  have  reached,  in  the 
following  cases : 
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Pierce  v.  Drew.  136  Mass.,  75;  Julia  Building  Association  v.  Bell 
Telephone  Co.,38  Mo.,  258;  Herschfield  v.  Rocky  Mountain  Co.,  12  Mon., 
102;  Hewitt  V.  Telegraph  Co,.  4  Mackey,  396;  the  dissenting  opinion  of 
Lewis,  P.  J.,  In  Western  Tel.  Co.  v.  Williams,  86  Va.,  708;  Telephone  Co. 
V.  Keesey,  5  Penn.,  Dis.  Rep.,  366;  McGee  v.  Overshiner,  150  Ind.,  127. 

All  of  these  citations  are  directly  in  point. 

McGee  v.  Overshiner,  supra,  was  decided  in  March,  1896. 

In  the  opinion.  Hackney,  J.,  has  made  a  very  clear  exposition  of  the 
whole  subject.  After  reviewing  all  the  authorities,  he  concludes :  "That 
the  reasonable  use  of  the  streets  of  a  city  for  the  equipment  of  a  telephone 
company  is  not  a  new  and  additional  servitude  for  which  the  abutting 
owner  is  entitled  to  compensation.  Nor  do  we  agree  that  the  ordinary 
poles  and  wires  are  necessarily  a  special  injury  to  the  enjoyment  of  the 
abutting  property." 

There  is  no  doubt  that  the  purposes  of  streets  properly  stated,  is  to 
furnish  means  of  inter-communication  between  citizens.  What  means 
shall  be  employed  for  such  inter-communication  rests  largely  with  the 
condition  of  improved  means  of  use  as  fumshed  by  inventors  and  as 
adopted  by  the  public. 

The  question  as  to  whether  or  not  sub-ways  should  be  substituted 
lor  poles,  is  a  matter  exclusively  for  the  decision  of  those  who  have  the 
public  streets  in  charge;  that  is  to  say,  the  municipality;  and  it  will  not 
do  for  courts  to  interfere,  unless  some  flagrant  violation  of  authority  by 
the  city  shall  be  made  apparent. 

The  decision  of  Judge  Ong,  in  this  court,  in  Prentiss  v.  Telephone 
Co.,  supra,  is  practically  a  decision  that  the  use  of  the  streets  for  telephonic 
purposes  is  not  an  additional  burden,  because,  in  the  order  entered  m  that 
case,  in  effect,  it  was  said  that  the  streets  might  be  used  without  compen- 
sation to  the  owners,  providing  only  that  they  were  used  by  means  of 
subways  instead  of  poles. 

Whether  subways  or  poles  shall  be  used  in  the  streets  for  the  purposes 
named  must  be  decided  by  those  in  authority  in  municipal  governments, 
whose  business  it  is  to  regulate  the  use  of  the  streets. 

There  is  no  question  of  law  involved  in  the  practical  question,  as  to 
whether  or  not  it  is  better  that  a  subway  should  be  built  than  poles  erected. 

Without  extending  this  explanation  of  my  reasons  for  my  decision 
further,  I  will  only  say:  The  motion  to  dissolve  the  preliminary  injunc- 
tion is  g^nted,  and,  under  the  agreement  of  parties  treating  this  hearing 
as  final,  the  petition  is  dismissed,  and  judgment  for  costs  rendered  in  be- 
half of  the  defendants. 

Boyd  &  Carr,  Johnson  &  Dunlap,  for  plaintiff. 

Ford,  Henry,  Snider  &  McGraw,  for  defendants. 
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MUNICIPAL  CORPORATIONS— FRANCHISES, 

[Hamilton  Common  Pleas,  May  16»  1899.] 

W.  M.  Ampt  etc.  V.  Cincinnati  (City). 

1.  Taxpayer's  Action  Against  a  City. 

Upon  the  refusal  of  corporation  counsel  to  bring  suit  for  an  injunction  arainst 
the  city  to  prevent  it  from  allowing,  and  to  prevent  a  private  corporation 
from  using,  its  public  streets  for  certain  purposes  (lajdng  pneumatic  tubes, 
for  carryiug  packages  by  means  of  compressed  air  and  supplying  compressed 
air)  a  taxpayer  has,  under  sees.  1777  and  1778,  Rev.  Stat.,  authority  to  bring 
such  suit. 

2.  Joinder  op  Parties  Dependant— Quo  Warranto  not  the  Remedy. 

Such  an  action,  seeking  to  restrain  the  city  from  allowing  and  the  corporation 
from  using  the  streets,  is  not  a  joinder  of  separate  causes  of  action  against 
several  defendants,  or  a  case  in  which  it  is  necessary  to  proceed  bv  quo  war' 
ranto  against  the  private  corporation.  The  action  is  to  enjoin  alleged  mis- 
use of  streets  and  the  defendant  company  and  all  parties  against  whom  relief 
is  sought  may  be  joined  as  defendants. 

8.  Pneumatic  Conductors  not  Authorized  by  Sec.  2661-17,  Rev.  Stat. 

An  ordinance  granting  to  a  corporation  the  right  to  the  use  of  the  streets 
for  pipes  or  conduits  for  the  purpose  of  supplying  compressed  air,  to  trans- 
mit packages  of  the  various  individuals  who  may  apply  and  pay  for  such 
service,  is  not  within  sec.  2651-17,  Rev.  Stat,  authorizing  franchises  for  the 
transmission  of  heat  and  power.  Such  ordinance  does  not  authorize  the 
conveyance  of  compressed  air  as  a  power  for  the  benefit  of  the  inhabitants 
of  the  municipality,  as  required  by  the  terms  of  that  section. 

4.  Perpetuai,  Franchise  is  Ui.tra  Vires. 

A  franchise  for  such  a  length  of  time  as  ''the  public  shall  be  served  hy  the 
delivery  of  power,  etc.,"  and  as  long  as  the  company  shall  pay  to  the  city  a 
certain  percentage  of  its  gross  receipts,  is  perpetual  and  the  act  of  the  city, 
in  thus  surrendering  control  over  its  streets,  is  ulira  vires. 

5»  Shoui«d  Fix  Maximum  and  Uniform  Ai«i«owance. 

And  if  in  other  respects  valid,  an  ordinance  for  purposes  mentioned  should 
fix  a  maximum  and  uniform  rate  to  be  charged  the  public  for  the  service 
contemplated.  Otherwise  it  would  be  unreasonable  and  against  public 
policy. 

6.  Shoui^d  Awo  Regui^ate  Construction. 

Such  ordinance  should  also  prescribe  the  number,  size,  dimensions  and 
material  of  the  pipes  or  conduits,  and  the  manner  in  which  they  shall  be 
laid,  or  the  details  necessary  to  a  complete  conduit  system,  so  that  the  city 
may  know  beforehand  exactly  what  is  to  be  built  and  may  protect  itself 
against  abuses  or  unreasonable  construction, 

7.  An  Exci,usive  Right  is  Invawd. 

Under  the  ordinance  in  question  and  above  referred  to,  the  grant  beine  for  an 
unlimited  time,  and  without  providing  that  other  companies  may  oe  per- 
mitted to  use  the  pipes  or  conduits,  the  right  is  granted  to  occupy  space 
beneath  the  surface  of  the  streets  of  the  city  perpetually,  to  the  exclusion  of 
all  other  purposes.    For  this  and  foregoing  reasons  the  ordinance  is  void. 

Smith  (S.  W.),  J. 

In  this  case  the  plaintiff,  as  a  tax  payer  of  the  city  of  Cincinnati,  seeks 
to  restran  the  defendant  city,  its  officers  and  agents,  and  the  Cincinnati  De- 
livery, Power  and  Refrigerating  Company  from  the  use  of  the  streets  of 
the  city  for  the  Ia)ring  of  pneumatic  tubes  by  said  company,  for  the  purpose 
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of  carrying  packages  by  means  of  compressed  air,  and  supplying  com- 
pressed air. 

To  this  petition  the  defendants  have  filed  a  demurrer.  The  question, 
therefore,  involves  the  validity  of  a  certain  ordinance  passed  by  the  board 
of  legislation  of  the  city  of  Cincinnati,  January  17,  1898,  authorizing 
Thomas  Quill,  his  heirs,  associates,  assigns  or  successors,  to  lay  pipes  in 
the  streets  of  Cincinnati,  to  make  connections  therewith  for  certain  pur- 
poses, under  the  terms  therein  stated,  and  which  said  right  after  having 
teen  g^nted  by  the  city  was  assigned  to  the  defendant,  the  Cincinnati  De- 
livery, Power  and  Refrigerating  Company. 

The  first  question  raised  to  the  plaintiff's  petition  on  the  demurrer  is 
as  to  the  capacity  of  the  plaintiff  to  sue.  The  suit  is  brought  under  sees. 
T777-1778,  Rev.  Stat.  The  plaimiff  being  a  tax  payer,  and  the  corporation 
counsel  of  the  city  of  Cincinnati  having  refused,  on  written  request,  to  sue, 
the  plaintiff  would  have  under  these  statutes  authority  to  bring  such  suit 
The  suit  is  for  an  injunction  against  the  city,  to  prevent  it  from  allowing 
the  defendant  company  to  use  its  public  streets  for  certain  purposes,  and 
also  to  enjoin  the  company  from  using  the  streets  for  the  purposes  set  out 
in  the  ordinance.  It  would  seem,  therefore,  that  the  statute  in  relation 
thereto,  where  the  corporation  counsel  has  refused  to  bring  such  a  suit, 
is  properly  brought  by  the  plaintiff,  and  this  is  the  practice  in  such  pro- 
ceedings as  is  now  before  the  court  See  sees.  1777-1778,  Rev.  Stat; 
Knorr  v.  Miller,  3  Circ.  Dec.,  297;  Cincinnati  St.  R.  R.  Co.  v.  Smith,  29 
Ohio  St,  291. 

The  second  ground  of  demurrer  is,  that  there  are  separate  causes  of  ac- 
tion against  different  defendants,  and  that  the  proper  proceeding  would  be 
to  bring  a  suit  in  quo  warranto  aganst  the  defendant  company,  to  test  its 
right  to  operate  the  franchise  granted  it.  This,  however,  is  not  necessary. 
The  action  being  one  to  enjom  the  alleged  misuse  of  the  streets  of  the  city, 
there  is  nothing  improper  in  the  way  of  pleading  to  make  the  city  of  Cin- 
cinnati, the  defendant  company,  and  all  the  parties  against  whom  relief  is 
sought,  parties  defendant 

The  next  question  raised  by  the  demurrer  to  the  plaintiff's  petition  is, 
that  there  is  no  legislative  authority  extant  in  Ohio  conferring  upon  the 
dty  of  Cincinnati  the  right  to  pass  this  ordinance.  The  law  under  which 
the  defendant  company  seeks  to  uphold  the  ordinance  are  sees.  3471a  and 
2651-17,  sec  I,  Rev.  Stat. 

Section  3471a,  Rev.  Stat.,  which  is  in  the  chapter  relating  to  magnetic 
telegraph  companies,  provides  that:  "The  provisions  of  this  charter,  so 
far  as  the  same  may  be  applicable,  except  sec.  3461,  shall  apply  also  to 
any  company  oiganized  for  the  purpose  of  suppl3ring  the  public  and  private 
buildings,  manufacturing  establishments,  streets,  alleys,  lanes,  lands, 
squares  and  public  places  with  electric  light  and  power,  or  automatic  pack- 
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age  carrier;"  and  sec.  2651-17,  Rev.  Stat.,sec.  i,  provides:  "Any  munic- 
ipal corporation  may,  by  ordinance,  use  or  grant  the  use  of  its  streets, 
avenues,  alleys,  lanes  and  public  places,  to  lay  pipes  and  drains  under  the 
surface  thereof,  to  be  used  for  the  purpose  of  supplying  its  inhabitants 
v/ith  heat  and  power,  upon  such  terms  as  such  corporation  may  deem 
proper." 

The  general  powers  of  a  municipality  outside  of  those  specifically 
granted,  are  contained  in  sec.  1692,  Rev.  Stat.,  and  it  is  a  well  settled  prin- 
ciple of  law  that  municipal  as  well  as  other  corporations  derive  their  power 
from  the  legislature,  and  can  exercise  none  not  confined  to  them.  It  is, 
therefore,  necessary  to  determine  whether  by  these  statutes,  the  l^sla- 
ture  has  conferred  upon  the  city  of  Cincinnati  sufficient  power  to  pass  the 
ordinance  and  grant  the  franchise  now  before  the  court.  There  is  no  men- 
tion of  an  autbmatic  package  carrier  in  any  section  of  the  statutes  except 
sec.  3471a,  Rev.  Stat. ;  and  the  defendants'  right  to  uphold  the  ordinance 
and  franchise  must  be  determined  by  sec.  2651-17,  sec.  i,  as  to  whether  or 
not  this  section,  which  authorizs  heat  and  power  to  be  supplied  to  the  in- 
habitants of  a  municipality,  can  include  witliin  its  terms  such  a  use  or  grant 
as  is  contemplated  by  the  ordinance  in  question.  Counsel  for  the  defend- 
ants cite  Toledo  v.  Natural  Gas  Co.,  3  Circ.  Dec,  273,  as  going  to  show 
that  this  section  is  broad  enough  to  mclude  within  its  terms,  that  which 
this  company  proposes  to  supply  by  this  franchise,  to-wit,  ccmipressed 
air,  as  coming  within  the  terms,  "beat  and  power."  In  that  case  the  cotut 
concluded  that  this  act,  commonly  called  tlie  heat  and  power  act,  was  broad 
enough  in  its  terms  to  cover  the  supplying  of  heat  and  power  by  means  of 
natural  gas,  and  therefore  held  that  the  city  had  authority  to  allow  the  use 
of  its  streets  for  the  purposes  named.  But  without  coming  to  a  definite 
conclusion  as  to  whether  or  not  compressed  air  might  be  used  as  a  power, 
^s  contemplated  in  that  section,  the  court  is  of  the  opinion  that  the  ordi- 
nance in  question  does  not  authorize  the  conveyance  of  compressed  air  as 
a  power,  for  the  benefit  of  the  inhabitants  of  the  municipality,  as  required 
by  the  terms  of  that  section.  The  purpose  of  sec.  2651-17,  Rev.  Stat,  is 
to  supply  the  inhabitants  of  the  municipality  with  heat  and  power.  Under 
the  ordinance  before  the  court,  there  is  nothing  that  requires  the  inhabit- 
ants of  the  city  of  Cincinnati  to  be  served  with  compressed  air  as  a  power, 
and  if  the  purpose  of  conveying  in  pipes  or  through  conduits,  compressed 
air,  is  not  for  the  service  of  the  public,  tlien  sec.  2651-17  is  not  complied 
with ;  and  the  argument  of  counsel  that,  in  the  working  of  the  automatic 
package  carrier  system,  when  an  individual  applies  for  the  transmission  of 
a  package,  and  that  package  is  transmitted  by  compressed  air,  that  thereby 
compressed  air  is  supplied  to  that  individual,  it  seems  to  the  court  to  be 
fallacious,  because,  after  all,  it  is  simply  the  company  furnishing  to  itself 
the  means,  to-wit,  compressed  air,  to  transmit  packages  of  the  various  in- 
dividuals who  might  apply  for  such  transmission. 


Digitized  by 


Google 


IX.  SUPERIOR  AND  COMMON  PLEAS  COURTS.  397 

Ampt,  etc,  V.  Cincinnati 

In  this  connection,  it  might  be  well  to  consider  the  objects  for  which 
the  corporation  is  organized,  which  are  as  follows :  "Said  corporation  is 
formed  for  the  purpose  to  build,  acquire,  operate,  maintain,  lease  and  own 
undergrotmd  pneumatic  systems  for  the  purpose  of  supplying  compressed 
air  to  consumers,  and  also  for  the  further  purpose  of  transmitting  letters, 
messages,  documents,  parcels,  packages,  and  other  things  movable,  by  the 
use  of  compressed  air,  electricity  or  other  motive  power  which  may  be  ap- 
plicable to  such,  and  sustain,  lay,  maintain  and  connect  pipes,  tubes  and 
other  appliances  therefor  through  the  streets,  alleys,  avenues  and  public 
places  of  Cincinnati,  Hamilton  county,  Ohio,  and  acquire  rights  of  way, 
and  to  do  things  incident  to  said  business,  and  all  things  requisite  to  the 
prosecution  thereof."  In  other  words,  it  proposes  to  furnish  for  a  com- 
pensation to  such  as  may  pay  this  compensation,  the  instrumentality  by 
means  of  which  they  may  subserve  the  public  interest,  and  it  is  evident 
that  what  the  company  proposes  to  do  is  for  the  benefit  of  the  company 
itself,  and  not  for  a  public  purpose. 

The  ordinance,  therefore,  the  court  is  of  opinion,  is  not  within  the 
terms  of  sec.  2651-17;  and  this  section  being  for  the  transmission  of  heat 
and  power  specially  named  in  that  statute,  would  not  include  the  business 
of  transmitting  packages,  articles,  merchandise,  etc.  See  State  v.  Mur- 
phy, 134  Mo.,  548. 

Plaintiff  further  makes  the  claim  that  if  the  city  had  power  to  pass  the 
ordinance  in  question,  nevertheless  such  ordinance  is  invalid  and  void  be- 
cause of  its  imreasonable  terms  and  provisions.  It  is  well  understood,  as 
a  matter  of  law,  that  ordinances  must  be  reasonable ;  Dillon  on  Municipal 
Corporations,  sees.  319-321 ;  and  that  the  reasonableness  is  a  question  for 
the  court.  Plaintiff  claims  that  the  grounds  for  the  unreasonableness  of 
the  ordinance  are  the  following : 

First — It  is  for  an  undetermined  period  of  time. 

Second — Is  unreasonable  in  its  provisions  in  not  reserving  in  the  city 
the  privilege  of  regulating  charges  thereunder  from  time  to  time,  and  in 
failing  to  fix  a  maximum  limit  of  charges. 

Third — In  failing  to  prescribe  the  number,  size,  dimensions  or  ma- 
terial of  the  conduits  or  pipes  to  be  laid,  and  the  manner  in  which  they  shall 
be  laid,  or  the  depth  under  the  surface  of  the  streets. 

Fourth — And  that  it  is  exclusive. 

First,  the  time  named  in  the  ordinance  is  for  such  length  of  time  as 
the  public  shall  be  served  by  the  delivery,  power,  etc.,  and  for  such  length 
of  time  as  it  shall  pay  to  the  city  as  provided  in  said  ordinance,  to-wit.,  for 
the  first  year  after  the  expiration  of  said  three  years,  an  amount  equal  to 
one  per  cent.,  the  second  year  an  amount  equal  to  two  per  cent.,  the  third 
year,  an  amount  equal  to  three  per  cent.,  and  the  fourth  year,  an  amount 
equal  to  four  per  cent.,  of  ttie  gross  revenues  or  receipts  of  said  company, 
and  thereafter,  annually,  s[n  amount  equal  to  five  per  cent,  gross  of  the 
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revenues  and  receipts  of  said  company.  In  this  particular  it  would  seem 
that  under  this  ordinance  the  franciiise  Would  be  perpetual,  and  if  such  is 
the  case,  if  the  city  surrenders  the  control  over  its  streets,  then  the  city  has^ 
done  an  act  ultra  vires.  A  municipality  has  not  tlie  power  to  make  an 
irrevocable  grant  of  the  use  of  its  streets,  for  it  is  intended  by  the  statute 
in  force  to  leave  the  control  and  regulation  of  streets  within  the  l^slative 
power  of  the  municipality.  Section  2640,  Rev.  Stat.,  provides  for  this : 
•*The  council  shall  have  the  care,  supervision  and  control  of  all  public 
highways,  streets,  avenues,  alleys,  sidewalks,  public  grounds  and  bridges 
within  the  corporation,  and  shall  cause  the  same  to  be  kept  open  and  in  re- 
pair, and  free  from  nuisance."  And  such  a  grant  without  any  limitation 
as  to  time  upon  it,  is  in  its  nature  peri)etual ;  and  if  such  a  grant  is  made, 
and  contracts  entered  upon  thereunder,  it  can  not  be  modified  or  changed 
unless  there  are  direct  provisions  for  so  doing  in  the  grant  itself.  See 
Milhan  v.  Sharp,  27  N.  Y.,  622. 

Second,  as  to  charges.  It  would  seem  that  there  should  be  a  maxi- 
mum rate  to  be  charged  the  public  for  the  services  contemplated  to  be  ren- 
dered under  the  ordinance.  There  is  no  rate  of  charges  fixes  in  the  ordi- 
nance, and  it  would  seem  to  be  against  public  policy,  and  against  the  best 
interests  of  the  public,  for  the  city  to  grant  the  use  of  its  streets  for  the 
purpose  mentioned  in  the  ordinance,  without  at  the  same  having  a  guar- 
antee or  promise  on  the  part  of  the  company,  that  the  public  would  be  pro- 
tected against  too  high  rates  or  overcharges.  Rates  of  fare,  price  of  light, 
price  of  gas,  are  all  regulated  by  statute  and  by  the  proper  authorities,  and 
for  such  purpose  as  this  ordinance  is  passed,  it  would  seem  that  some  fixed 
rate  of  charges  should  be  made;  otherwise  it  might  result  in  such  high 
rates  being  charged  that  discrimination  might  be  had,  and  instead  of  the 
public  being  served,  it  would  result  in  only  service  to  a  few.  Charges 
should  be  fixed  and  the  same  rates  should  exist  in  favor  of  all  citizens.  It 
seems,  therefore,  to  the  court,  that  such  a  provision  is  a  reasonable  one, 
and  for  an  ordinance  such  as  this  not  to  contain  a  provision  of  this  kind 
is  unreasonable. 

Third,  as  to  failing  to  prescribe  the  number,  size,  dimensions  or  ma- 
terial of  the  conduits  or  pipes  to  be  laid,  and  the  manner  in  which  they 
shall  be  laid,  etc.,  the  court  is  of  opinion  that  these  different  requirements 
should  have  been  included  in  the  ordinance.  The  ordinance,  provides 
specifically  that  the  construction,  repair  and  maintenance  of  the  appliances 
and  fixtures  shall  be  under  the  supervision  and  direction  of  the  board  of 
city  affairs,  and  shall  be  tested  before  they  are  operated,  but  nowhere  pro- 
vides as  to  what  the  size,  or  the  material  of  the  conduits  shall  be,  nor  what 
the  depth  in  the  street  is  to  be  at  which  they  shall  be  all  laid.  There  is 
nothing  in  the  ordinance  to  limit  the  defendant  company  in  its  construction 
of  the  conduits  and  subways  as  to  their  size.  They  may  be  large  or  small. 
The  conduits  may  contain  but  one  or  two  pipes  for  the  transmission  of 
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compressed  air  or  packages,  which  would  be  wholly  inadequate  for  the  use 
of  the  public ;  or,  on  the  other  hand,  the  conduits  may  be  so  large,  and  con- 
tain such  a  number  of  pipes  as  would  be  entirely  unreasonable  and  would 
incommode  and  interfere  with  other  rights  and  franchises  heretofore 
granted  by  the  city  for  public  purposes,  or  that  might  hereafter  be  granted 
for  such  purposes :  and  where  the  city  parts  with  certain  rights  in  the  use 
of  streets,  such  as  is  contemplated  by  the  ordinance  in  question,  it  does  not 
seem  unreasonable  to  require,  or  insert  in  the  ordinance,  the  details  neces- 
sary to  a  complete  conduit  system,  so  that  the  city  itself  may  know  before- 
hand exactly  what  is  to  be  built,  in  order  that  it  might  protect  itself  from 
abuses  that  might  arise  by  reason  of  unreasonable  construction  on  the  part 
of  the  grantee  of  such  grant. 

Fourth,  the  objection  is  also  made,  that  the  grant  is  an  exclusive  one. 
As  is  claimed  by  the  plaintiff,  and  as  heretofore  set  out,  the  grant  to  the 
defendant  company  being  for  an  unlimited  period  of  time,  the  right  has 
been  granted  to  occupy  space  beneath  the  surface  of  the  streets  in  the  city 
perpetually,  to  the  practical  exclusion  of  all  other  public  uses.  There  is 
no  provision  in  the  ordinance  providing  that  any  other  automatic  package 
carrier  company  or  any  other  company  furnishing  compressed  air  or  power 
should  have  the  right  to  use  the  conduits  of  the  defendant  company.  Of 
.  course,  the  ordinance  is  not  exclusive  in  the  sense  that  no  other  company 
for  the  delivery  of  compressed  air  or  automatic  package  carrier  company 
could  not  use  the  streets,  but  exclusive  in  the  sense  that  every  other  such 
company  is  excluded  from  the  use  of  its  own  pipes,  conduits  and  subways, 
to  whom  similar  rights  might  be  granted  by  the  city.  As  decided  in  Cin- 
cinnati St.  Ry.  Co.  V.  Smith,  29  Ohio  St.,  291,  a  franchise  in  the  street 
conferred  upon  a  street  railway  company,  which  provides  that  no  other 
company  shall  use  its  track  without  the  grantee's  consent,  was  decided  to 
be  exclusive  and  void.  Certainly,  if  under  this  ordinance  there  is  nothing 
providing  for  the  use  of  these  subways  or  conduits  by  any  other  grantees, 
surely  after  the  righi  has  once  been  acquired,  and  the  conduits  have  been 
laid  and  put  in  use  by  the  present  grantee,  such  company  would  not  give 
the  privilege  to  any  similar  company ;  and  unless  such  aprovision  is  made 
by  the  city  in  the  ordinance  in  the  first  instance,  the  city  can  not  thereafter 
compel  such  grantee  to  allow  others  to  use  jointly  their  conduits,  pipes, 
etc.  Such  requirements  are  made  of  street  railroad  companies,  telegraph 
companies  and  telephone  companies,  and  would  seem  to  be  right  and  rea- 
sonable. 

The  court  is,  therefore,  of  opinion,  for  the  reasons  herein  set  out,  that 
the  ordinance  in  question  is  void,  and  the  prayer  of  the  petition  will  be 
granted  and  injunction  allowed. 

W.  M.  Ampt,  for  plaintiff. 

Ellis  G.  Kinkead,  corporation  counsel,  for  city  of  Cincinnati. 

Herbert  Jenney  and  Thomas  C.  Campbell,  for  the  Cincinati  Delivery, 
Power  and  Refrigerating  Co. 
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JOINT  STOCK  COMPANIES— PARTNERSHIP. 

[Hamilton  Common  Pleas,  May,  1899.] 
WiLUAM  F.  Wbhrman  V.  Frank  B.  McFari^an  et  ai,. 

1.  Business  Association— Corporations  or  Partnerships. 

Artificial  business  organizations  in  Ohio,  except  clubs  and  organizations  not 
for  profit,  are  either  corporations  or  partnerships.  There  is  nothing  inter- 
mediate. 

2.  Partnership  with  Transfbrabi^b  Shares. 

Any  joint  stock  association  which  anticipates  the  use  of  a  joint  name,  the 
accumulatioa  of  a  joint  fund,  the  making  of  contracts,  the  creation  of  debts 
and  the  acquiring  of  pecuniary  profits  to  be  divided,  whether  the  purpose 
be  to  deal  in  commodities  or  in  land,  or  to  purchase,  lay  out  and  sell  a  par- 
ticular tract  of  land,  and  although  directly  managed  by  trustees,  is  a  part- 
nership. 

8.  LiABn;iTY  OF  Shareholders. 

Absolute  owners  of  shares,  whether  by  original  subscription  or  subsequent 
transfer,  are  liable  for  debts  contracted  during  such  ownership,  eyen  though 
they  have  or  had  no  beneficial  therein. 

4.  Basis  op  Liabii^ity  op  Shareholders.  . 

The  basis  of  the  liability  of  the  members  of  such  an  association,  as  partners, 
is  in  the  fact  that  thev  are  principals  in  any  and  every  transaction ;  not 
because  they  are  creditecl  or  held  out  as  partners. 

6.  Share  Taken  Without  Knowledge. 

Where  stock  is  subscribed  and  paid  for  by  one  person  in  the  name  of  another, 
who  does  not  know  of  or  consent  to  it,  and  has  not  ratified  it,  the  latter  is 
not  liable,  but  the  former  is. 

6.  Holding  as  Trustee  or  Pledgee,  no  Liability. 

If  a  shareholder   is  named  in    the  transfer  and  on  the   books   as  trustee  or 
pledgee,   he  is  not  liable,  for  notice  is  thereby  conveyed  that  he  does  not 
claim  to  be  owner.    In  such  case,  his  cestui,  the  real  owner,  although  not^ 
named,  is  liable  as  the  shareholder. 

7.  Transfer  dobs  not  Release  prom  Existing  Liabilities. 

Transfer  of  a  share  does  not  release  a  member  from  existing  liabilities  with- 
out the  consent  of  the  creditors. 

8.  Sale  with  Transfer  on  the  Books  Terminates  (liability  for  Puturb 
Debts. 

An  outright  sale  of  a  share  with  transfer  on  the  books,  terminates  liability  for 
future  debts,  even  if  the  vendee  is  insolvent. 

9.  Notice  to  Officers  or  Members  op  a  Sale  Without  Transfer  on  Books. 

Notice  to  officers  or  members  of  a  sale  of  shares,  without  a  transfer  on  the 
books,  is  not  equivalent  to  transfer,  and  the  shareholder  continues  liable, 
although  he  may  look  to  his  assignee  for  reimbursement 

10.  Effect  op  Purchase, 

The  purchaser  of  a  share  in  a  joint  stock  company  acquires  all  his  assignor's 
interest  in  the  assets,  his  surplus,  future  dividends  and  profits,  and  the 
right  to  maintain  a  suit  for  an  accounting  and  to  wind  up  the  company. 
And  the  acquisition  of  these  rights  carries  the  liability  belonging  to  them ; 
profit  and  loss  follow  the  certificate. 

11.  Charging  Purchaser  as  Partner. 

The  transfer  of  shares  of  stock  in  such  company,  by  a  person  conscious  of 
approaching  financial  difficulties  in  his  own  affairs,  to  the  cashier  of  a  bank 
as  trustee,  followed  by  a  surrender  of  notes  executed  by  such  person  in 
favor  of  the  bank  and  acts  in  relation  to  the  subsequent  management  of  the 
companv  which  were  consistent  with  the  ownership,  is  sufficient  to  charge 
the  bank  as  a  partner. 
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STATBMBNT  OF  PACTS. 

V  On  Febraary  13,  1889,  one  John  Woltz  obtained  from  J.  S.  and  G. 
W.  B.  Cleneay  a  ten  years,  lease  of  one  hundred  and  sixty-five  acres  of 
land  north  of  and  near  Cincinnati,  paying  $65,000  down,  and  agreeing 
to  pay  a  quarterly  rent  of  $2,000,  with  a  privilege  of  purchase  for  $200,- 
000.  The  ground  was  obtained  for  purpose  of  subdivision,  and  th 
lessors  agreed,  as  lots  were  sold,  to  execute  deeds  to  the  purchasers  an 
to  receive  all  the  purchase  money  at  the  rate  of  $2,000  per  acre,  includ- 
ing streets,  and  to  abate  the  rent  on  the  balance  proportionately. 

On  February  15,  1889,  Woltz  conveyed  the  lease-hold  to  M.  A. 
Spencer,  James  McArdle  and  Frank  B.  McFarlan,  as  trustees,  for  a  recited 
consideration  of  $100,000.  The  beneficiaries  of  the  trust,  together  with 
the  trustees,  formed  what  was  called  the  Elsmere  Syndicate,  and,  on 
Ifarch  11,  1889,  the  members  of  the  syndicate  executed  and  recorded  to 
the  trustees  a  deed  in  which  the  interest  of  the  members  was  recited  to 
be  in  the  proceeds  of  sales  of  lots,  and  in  the  rents,  issues  and  profits  of 
the  tract,  and  that  the  trustees  have  issued  to  each  shareholder  a  certifi- 
cate designating  the  number  of  shares  he  is  entitled  to.  The  trustees 
were  given  power  to  plat,  subdivide,  improve,  sell,  lease  or  convey,  and 
to  them  were  granted  all  the  rents,  issues,  profits  and  moneys  to  be 
derived  from  sales,  in  trust — **  First,  to  pay  for  surveys,  plats,  subdivi- 
sions and  all  other  expenses  for  improvements  necessary  for  the  selling 
and  leasing  of  said  property;  second,  to  pay  the  purchase  money  to  the 
Cleneays;  third,  to  pay  the  balance  to  the  certificate  holders.*' 

By  May  1,  1889,  the  members  had  perfected  their  by-laws,  which 
provided  for  officers,  viz.,  president,  vice-president,  secretary  and 
treasurer,  and  three  trustees,  the  present  trustees  to  remain  in  office 
during  the  life  of  the  syndicate,  and  to  have  all  the  powers  giren  by  the 
foregoing  declaration  of  trust,  sign  all  orders  to  pay  money,  make  and 
execute  all  contracts  of  the  syndicate,  and  have  general  supervision 
over  its  afiairs.  with  power  to  employ  counsel  and  contract  with  agents 
to  sell  the  property.  Annual  meetings  of  the  members  were  to  be  held 
every  April;  and  from  October  23,  1890,  monthly  meetings  of  share- 
holders were  held.  The  number  of  shares  was  forty,  each  costing  $3,000, 
A  further  loan  of  $300  per  share  was  resolved  upon  in  October,  1890. 

The  trustees  proceeded  to  subdivide,  grade,  pave  and  sell  lots. 

Without  detailing  the  various  vicissitudes  of  the  enterprise,  suffice 
it  to  say  that  it  resulted  in  loss.  Debts  outran  resources,  taxes  and 
ground- rentsbe  came  in  arrears,  and  the  lessors  foreclosed  in  the  United 
States  circuit  court  in  1897,  and  bought  in  the  unsold  land  at  marshal's, 
sale,  and  got  a  deficiency  judgment  against  the  trustees  for  over  $12,000. 

During  the  life  of  the  association,  many  of  the  individual  memberg 
sold  or  pledged  their  shares  which  on  their  face  provided  for  transfer  on 
the  books  in  case  of  sale. 

26.    S-  &  C.  P.    Vol.  9. 
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This  suit  is  brought  by  one  of  the  shareholders  for  an  accounting 

between  the  members  and  to  wind  up  the  affairs  of  the  syndicate. 
^  # 

Spiegbl,J. 

'^  I  desire  to  acknowledge  to  counsel  their  careful,  thorough  and 
searching  briefs  and  arguments  which  they  have  furnished  to  the  court. 
Before  proceeding  to  particulars  it  is  necessary  to  settle  on  the  general 
principles  of  law  underlying  the  case,  to- wit:  (1)  What  is  this  syndi* 
cate?  (2)  Who  of  the  assignees  of  shares  became  liable?  (3)  For  what 
did  they  become  liable? 

1.  Whether  the  syndicate  is  a  partnership  or  not  would  not  affect 
the  liability  of  the  shareholders  to  pay  debts  and  to  equalize  btu-dens 
among  themselves,  Kahn  v.  Smelting  Co.,  102  U.  S.,  641,  646. 

Although  the  defendants,  each  and  all,  earnestly  disclaim  any 
intent  to  become  partners,  the  association  is  doubtless  a  partnership 
rather  than  anything  else.  Artificial  business  associations  in  Ohio, 
that  is,  leaving  out  clubs  and  organizations  not  for  profit,  are  either  cor- 
porations or  partnerships.  There  is  nothing  intermediate.  Any  joint 
stock  association  which  anticipat'es  the  use  of  a  joint  name,  the  accumu- 
lation  of  a  joint  fund,  the  making  of  contracts,  the  creation  of  debts, 
and  the  acquiring  of  pecuniary  profits  to  be  divided,  whether  the  purpose 
be  to  deal  in  commodities  or  in  land,  or  to  purchase,  lay  out  and  sell  a 
particular  tract  of  land,  and  although  directly  managed  by  trustees,  is 
not  a  trust,  for  the  cesiuis  control  the  trustees,  and  all  are  equally 
interested;  nor  is  it  a  tenancy  in  common,  for  the  relation  of  the  partie^ 
to  each  other  is  not  a  property  relation,  but  a  contractual  relation.  It 
is,  therefore,  within  the  category  of  McFadden  v.  Leeka,  48  Ohio  St, 
613;  Carter  v.  McClure,  98  Tenn..  109;  Davidson  v.  Holden,  65  Ct., 
103;  and  is  a  partnership  with  transferable  shares.  The  ground  of  lia- 
bility, however,  is  not  because  the  members  are  credited  as  partners,  for 
the  concern  alone  may  have  been  knowa ;  nor  because  they  are  held  out 
as  such,  for  they  may  never  have  been  held  out;  but  because  they  are  in 
fact  the  principals  in  any  and  every  transaction.  See  Davidson  v.  Holden, 
66  Ct,  103. 

Hence  the  plaintiff  is  entitled  to  an  accounting  and  to  have  the  con- 
cern wound  up. 

2.  Who  are  .shareholders  liable  for  debts  where  there  are  original 
shareholders  and  assignees  of  shares,  some  of  whom  own  absolutely, 
some  as  pledgees  with  transfer  on  the  books,  and  some  without,  and 
some  with  transfer  to  third  persons  for  the  pledgee? 

(a.)  It  goes  without  saying  that  absolute  owners  of  shares,  whether 
by  original  subscription  or  subsequent  transfer,  are  liable  for  debts. 
Such  is  the  law  of  partnership.  Well  v.  Wilson,  3  Ohio,  426;  Rianhard 
V.  Hovey.  18  Ohio,  300. 
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The  only  limit  to  this  rule  is,  that  where  stock  is  subscribed  and 
paid  for  by  one  person  in  the  name  of  another,  who  does  not  know  or 
consent  to  it,  and  has  not  ratified  it,  the  latter  is  not  liable;  but  the  former 
is.  A  good  illustration  of  this  is  Wadsworth  v.  Duncan,  164  111.,  860. 
Beyond  this  the  rules  applicable  to  the  pledging  or  transfer  of  cor- 
porate stock  apply  here  also.  Gveryone  whose  name  appears  on  the 
books  as  absolute  owner  of  a  share  is  to  be  held  liable  as  a  partner. 
The  courts  will  not  look  beyond  the  legal  title;  and  hence,  one  who 
appears  as  shareholder  on  the  books  cannot  show  that  he  holds  merely 
as  collateral  security  for  a  loan.  Pullman  v.  Upton,  96  U.  S.,  328. 
Nor  that  he  is  in  fact  a  mere  trustee.  Lewis  v.  Switz,  74  Fed.  Rep., 
381;  Kerr  v.  Urie,  86  Md.,  72;  Davis  v.  Essex  Baptist  Society,  44  Ct., 
682;  Henkle  v.  Salem  Mfg.  Co.,  39  Ohio  St.,  547,  552;  Stewart  v. 
Triumph  Ins.  Co.,  7  Ohio  Dec.  Re.,  86. 

But  in  this  case  he  is  entitled  to  look  to  the  real  owner  or  reimburse- 
ment, since  the  latter  is  also  liable,  see  sec.  3259,  Rev.  Stat.,  and  credit- 
ors may  resort  to  both.     Foster  v.  Lincoln,  74  Fed.  Rep.,  382. 

(b.)  If,  however,  he  is  named  in  the  transfer  and  on  the  books  as 
trustee  or  pledgee,  he  is  not  liable,  for  notice  is  thereby  conveyed  that 
he  does  not  caim  to  be  owner.  PauUy  v.  State  Loan  and  Trust  Co., 
165  U.  S.  606;  Lucas  v.  Coe,  86  Fed.  Rep.,  972. 

In  this  case,  his  cestui,  the  real  owner,  although  not  named,  is  liable 
as  the  shareholder.  See  sec.  3259,  Rev.  Stat.,  and  Henkle  v.  Salem 
Mfg.  Co.,  39  supra, 

(c.)  An  assignment  of  a  share  as  collateral  without  transfer  on  the 
books  to  the  pledgee  will  not  make  him  liable.  Henkle  v.  Salem  Mfg. 
Co.,  supra, 

(d.)  If  the  pledgee,  never  having  had  the  shares  in  his  own  name 
on  the  books,  has  them  transferred  on  the  books  to  another  for  the  sake 
of  greater  security,  or  in  order  the  better  to  control  them,  even  if  such 
other  is  his  employee,  the  pledgee  is  not  liable  as  a  shareholder,  unless 
he  makes  himself  such  by  participating  in  the  management  or  otherwise 
acting  as  owner.  Anderson  v,  Philadelphia  Warehouse  Co.,  Ill  U.  S., 
479;  National  Park  Bank  v.  Harmon,  79  Fed.  Rep.,  891,  and  the  same 
case.  25  C.  C.  A.,  214;  Borland  v.  Nevada  Bank,  99  Cal.,  89. 

Here  also  the  pledgor  must  indemnify  the  person  in  whose  name  he 
has  transferred  his  share. 

3.     The  next  question  is:     When  does  the  liability  terminate? 
(a.)     A  member  who  transfers  his  shares,  remains  liable  to  then 
existin>^  creditors  as  a  matter  of  course,  for  being  once  liable  he  can  not 
by  an  act  of  his  without  creditors'  concurrence  release  himself.     All  the 
decisions  seem  to  recognize  this. 

(b.)  It  remains  to  examine  the  question  whether  in  the  absence  of 
special  i^reement  the  purchaser  of  a  share  assumes  only  subsequent 
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liabilities,  as  in  an  ordinary  firm  where  the  ]ncx>ming  of  a  new  member 
constitutes  a  new  partnership,  and  the  assets  al6ne  and  not  the  partner 
personally,  are  liable  for  old  debts — Moos  v.  Gleason,  64  N.  Y.,  204 — ot 
whether  the  rule  of  transfer  of  corporate  stock  applies,  viz.,  that  the 
buyer  of  the  share  takes  cum  onerey  for  better  or  worse,  his  assignor 
being  liable  only  if  he  is  unable  to  pay,  and,  in  inverse  order,  bade  to 
the  accruing  of  the  liability.     Mason  v.  Alexander.  44  Ohio  St. ,  318. 

In  Wells  V.  Wilson,  supra,  the  Supreme  Court  held  the  assignees  of 
shares  liable  for  prior  debts.  In  Rainhard  v.  Hovey,'j«^ra,  they  held 
the  assignee  of  a  share  liable  for  subsequent*debts  and  not  more,  and  did 
not  notice  their  former  decision.  It  is  urged  that  the  latter  case  states 
the  Ohio  law,  and  that  the  former  decision  can  be  reconciled  by  resting 
it  on  the  by-law,  **that  stock  shall  be  transferable  on  the  books  of  the 
company  in  such  manner  as  to  entitle  the  assignee  to  all  the  rights  and 
privileges  and  to  subject  him  to  the*  same  liabilities  and  penalties  as  the 
assignor.'* 

To  this  claim,  there  are  two  answers:  First,  the  court  did  not  rest 
its  decision  on  the  by-law,  nor  notice  it  in  its  opinion;  second,  such 
by-law,  read  in  the  light  of  Mayhew's  case  and  Cape's  Executor  case, 
and  the  Maine  case  cited  below,  is  prospective  only,  and  does  not  refer 
to  existing  debts. 

On  the  other  hand,  it  is  urged  that  the  earlier  decision  is  the  law  of 
Ohio,  and  that  in  the  latter,  the  court  was  merely  laying  down  the 
relative  liabilities  as  to  creditors. 

The  underlying  principle  would  favor  the  rule  of  corporations, 
rather  than  ordinary  partnerships.  The  purchaser  of  a  share  in  a  joint 
stock  company  acquires  all  his  assignor's  interest  in  the  assets,  his 
share  of  the  surplus,  if  there  is  any  on  hand,  and  of  future  dividends 
and  profits,  and  the  right  to  maintain  a  suit  for  ah  accounting  and  to 
wind  up;  and  his  acquisition  of  all  the  rights  naturally  carries  he  liabi- 
lity belonging  to  them  ,  and  profit  and  loss  follow  the  certificate.  And 
in  practice,  the  value  of  a  share  for  selling  purposes  cannot  but  be  reck- 
oned, like  corporate  stock,  on  the  value  of  assets  as  compared  with  liab- 
ilities. 

•  The  weight  of  authority  supports  this  view,  the  only  contrary  cas6 
being  Christie  v.  Sill,  131  Pa.  St.,  492,  while  in  Cape's  Executor's  case, 
2  De  G.,  M.  &  G.,  562,  the  lord  chancellor  says,  page  574:  **My 
opinion  would  be  that  a  person  buying  a  share  in  a  company  must  also 
take  a  share,  in  its  debts  and  liabilities  as  he  finds  them;*'  and  that  a 
clause  in  the  by-laws  that  the  transferrer  shall  be  exonerated  from  future 
debts  is  not  against  transferring  past  debts  to  the  assignee. 

In  Mayhew's  case,  5  De  G.,  M.  &  G.,  837,  848,  it  is  said  that,  apart 
from  any  by-law,  a  right  to  transfer  means  *'to  substitute  the  transferee 
to  all  intents  and  purposes  for  the  transferrer,"  and  to  carry  **an  almost 
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irresistible  evidence  that  it  means,  he  should  transfer  with  liabilities* 
htgnn  and  rights  that  were  to  come."  This,  however,  does  not  affect 
the  rights  of  persons  outside  the  company.  In  Smith  v.  Virgen,  9Z 
Me.,  148,  157,  it  was  stated  that  to  make  a  transfer  carry  both  privileges^ 
and  labilities,  would  render  settlements  with  the  company  easy  and 
simply.  The  income  would  follow  the  share,  whenever  dividends  were 
made,  the  share  would  be  subject  to  the  debts,  and  the  owner  liable  after 
the  assets  were  exhausted,  without  reference  to  the  time  when  the 
income  was  received  or  the  debts  contracted.  This  would  be  so  in  har- 
mony with  the  wants  of  the  association,  that  it  would  be  surprising  if  no 
such  provision  should  be  found  in  the  articles.  Accordingly  the  court 
found  such  provision  to  be  clearly  implied  in  an  article  reading:  '*No 
party  shall  be  discharged  from  his  obligations  as  a  member  by  transfer 
of  his  share  until  certified  to  the  secretary.*' 

In  Savage  v.  Putnam,  32  N.  Y.,  501,  it  is  held  that  the  buyer  of  a 
share  takes  ctim  anere,  and  this  is  decided  on  general  principles  and  not 
under  the  statutes  of  New  York. 

In  Wadsworth  v.  Duncan,  164  III.,  360,  362:  *'Each  member  is 
liiU[>le  for  debts  unless  he  has  shifted  his  liability  in  the  very  mode 
pointed  out  in  the  articles.  Between  themselves,  as  members,  and  third 
persons  this  liability  would  exist,  but  as  among  the  members  of  the 
association  a  different  rule  would  prevail.'*  It  was  said  to  be  like  a  new 
firm  buying  out  an  old,  and  (p.,  364)  it  is  difficult  to  escape  the  conclu- 
sion that  the  new  firm  assumed  all  debts. 

To  the  above  cases  may  be  added  Tyrrell  v.  Washburn,  6  Allen» 
46f>.  It  is  said  that  although  withdrawing  members  continue  liable  to 
creditors  for  existing  debts,  yet  in/er  se  they  are  relieved,  for  they  cannot 
sue  to  wind  up.  And  in  Phillips  v.  Blatchford,  137  Mass.,  510,  it  is 
said  that  the  liabilities  must  go  with  the  rights. 

Analogous  to  these  is  the  case  of  mining  partnerships,  for  they  differ 
only  from  ordinary  firms  in  having  no  delectus  personarum,  exactly  as 
does  a  joint  stock  company,  and  of  them  it  was  held  in  Jones  v.  Clark^ 
42  Cal.,  180,  that  transfers  of  shares  are  subject  to  debts,  and  the  assig- 
nor is  thereafter  only  consequentially  interested. 

The  above  reasons  and  authorities  require  me  to  believe  that  Wells 
v.  Wilson,  supra,  is  the  law  ofOhiowhether  Rianhard  v.  Hovey,  supra^ 
can  be  reconciled  with  it  or  not,  rather  than  vice  versa, 

(c.)  An  outright  sale  of  a  share  with  transfer  on  the  books  termi- 
nates liability  for  future  debts,  even  if  the  vendee  is  insolvent.  This  is 
the  law  of  Ohio,  whatever  it  may  be  elsewhere.  See  Peter  v.  Union 
Mfg.  Co.,  56  Ohio  St.,  181. 

But  notice  to  officers  or  members  of  a  sale  without  a  transfer  on  the 
books  is  not  equivalent  to  transfer;  Harpold  v.  Stobart,  46  O.  S.,  397; 
and  the  shareholder  continues  liable,  although  he  may  kM)k  to  his  assig. 
nee  for  reimbursement. 
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4.  Coming  now  to  the  individual  defendants,  it  is  obvious  on  the 
above  principles  that  there  is  no  liability  upon  the  Second  National 
Bank,  W.  W.  Brown,  trustee,  Gertrude  Marcus,  Rebecca  D.  Brown,  Ger- 
trude A.  Spencer,  and  George  M.  A.  Spencer,  and  they  will  be  accord* 
ingly  dismissed. 

From  the  facts  stated  in  the  answer  of  Peter  G.  Dunn's  executrix^ 
it  would  seem  that  no  judgment  on  his  liability  can  be  rendered  unless 
further  assets,  real  or  personal,  of  his  estate  are  discovered. 

Dr.  Tenney's  case  is  one  of  hardship.  Dr.  Spencer  owing  him 
something  and  desiring  to  secure  him,  had  his  own  certificate  No.  2,  then 
deemed  to  be  ample  and  valuable,  surrendered,  and  a  new  one,  No.  78, 
made  in  Dr.  Tenney*s  name  November  13,  1893,  and  delivered  it  to  the 
doctor.  The  doctor  never  participated  in  the  conduct  of  the  concern, 
nor  was  he  ever  present  at  the  meetings,  and  three  or  four  months  later 
re-assigned  and  redelivered  the  certificate  to  Dr.  Spencer.  Afterward, 
on  receiving  a  notice  of  meeting,  he  notified  Mr.  Brotherton,  the  secre- 
tary of  the  Elsmere  Syndicate,  that  he  had  reassigned  and  redelivered  the 
certificate  to  Dr.  Spencer,  and  that  he  had  no  interest  in  the  concern, 
but  he  did  not  notify  any  one  else.  Dr.  Spencer  did  not  have  the 
re-transfer  noted  on  the  books,  and  the  share  is  still  in  Dr.  Tenney's 
name.  The  doctor  clearly  never  intended  to  become  a  partner,  and  did 
not  realize  the  situation  into  which  he  has  unwittingly  entered.  His 
only  fault  is  the  neglect  to  see  that  a  re-transfer  on  the  books  was  made. 
But  while  Dr.  Spencer  in  law  must  hold  him  harmless,  under  the  princi- 
ples already  stated,  I  do  not  see  how  Dr.  Tenney  can  be  discharged  as 
to  creditors. 

Mr.  B.  F.  Ehrmann  became  a  member  only  by  receiving  a  certificate 
in  his  name  on  the  books  on  April  1,  1889,  which  was  transferred  to 
him  as  security  by  J.  Woltz,  and  to  whom  it  was  re-transferred,  and  so 
entered  on  the  books,  on  May  2,  1889;  hence  his  liability  is  confined  to 
debts  accruing  between  these  dates. 

The  case  of  Merchants*  National  Bank  is  more  perplexing.  In  Jan- 
uary, 1892,  F.  B.  McFarlan,  being  indebted  to  the  bank  as  indorser  on 
notes  of  the  McFarlan  I^umber  Company,  not  yet  matured,  conscious  of 
his  approaching  financial  difficulties,  delivere<f  to  the  bank  all  his  secur- 
ities of  various  kinds,  a  valuation  being  placeu  on  each,  aggregat- 
ing the  amount  of  his  debt.  Among  these  were  nine  shares  of  Elsmere 
stock,  transferred  to  the  name  of  W.  W.  Brown,  trustee,  he  being  cashier 
of  the  bank.  The  notes  of  the  McFarlan  Lumber  Company  on  which 
McFarlan  was  liable  were  surrendered  to  him,  and  no  new  notes  taken. 
Afterward  one  of  the  bank's  directors,  who  later  became  its  vice-presi- 
dent, actively  participated  by  virtue  of  these  shares  in  the  management 
oif  the  syndicate.  As  one  witness  says,  *' became  the  head  of  a  headless 
concern  and  did  his  best  to  make  it  a  success,  and  the  shares  valuable.'* 
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Nor  do  I  know  bat  that  he  had  a  right  to  make  this  effort  to  save  the 
bank's  interest.  Later,  when  the  syndicate  was  an  acknowledged  failure^ 
the  bank  negotiated  for  the  disposition  of  these  shares  exactly  as  if  it 
were  the  owner.  The  question  here  is,  for  whom  was  Brown  trustee^ 
smce  his  cestui  must  be  held  liable  in  this  case.  An  instructive  decision 
will  be  found  in  Borland  v.  Nevada  Bank,  99  Cal.,  89.  There  a  debtor 
of  a  bank  transferred  to  one  of  its  employees*as  trustee  certain  stocks, 
and  the  question  was  whether  the  bank  took  it  as  owner  or  as  collateral. 
Bach  party  claimed  the  other  to  be  the  owner,  the  endeavor  being  to 
escape  the  liability  of  ownership.  The  California  code  does  not  differ 
from  the  law  of  Ohio,  as  laid  down  above.  No  valuation  of  the  securi- 
ties had  been  agreed  upon,  nor  agreement  to  apply  them  as  a  credit  on 
the  debt.  Hence,  it  was  decided  not  to  be  a  sale  of  the  bank  nor  a  pay- 
ment; besides,  the  supposed  value  of  all  the  securities  turned  over 
exceeded  the  debt,  and  the  bank  retained  the  debtor's  notes.  Doubtless, 
as  there  stated,  if  the  parties  are  silent,  the  law  infers  that  a  transaction 
is  intended  to  be  one  of  natural  benefit  without  loss  to  either  or  giving 
either  an  advantage  not  contemplated.  But  the  elements  that  controlled 
in  that  case  to  relieve  the  bank  are  absent  here.  A  valuation  was 
placed  on  each  security,  did  not  exceed  the  debt,  and  yet  the  bank  sur- 
rendered the  notes,  and  its  subsequent  action  is  more  consistent  with 
ownership  than  any  other  relation.  McFarlan's  continuing  to  act  as 
trustee  of  the  syndicate  after  thus  party  with  his  stock,  is  of  no  signifi- 
cance, for  the  trusteeship  was  for  the  life  of  the  syndicate.  The  claim 
that  the  bank  cannot  be  held,  because  to  become  a  partner  is  ultra  vires 
will  not  avail.  It  had  the  right  to  take  the  shares  as  security,  either 
conditionally  or  absolutely,  and  with  all  the  burdens  of  the  title. 
National  Bank  v.  Case,  99  U.  S.,  628;  American  National  Bank  v. 
National  Wall  Paper  Co..  77  Fed.  Rep.,  85. 

It  follows  from  the  above  that  the  Second  National  Bank,  W.  W. 
Brown,  trustee,  Gertrude  Marcus,  Gertrude  A.  Spencer,  George  M.  A. 
Spencer  and  Rebecca  D.  Brown  will  be  dismissed,  and  that  the  plaintiff's 
prayer  for  an  accounting  will  be  granted  as  against  the  other  defendants. 

No  judgment  will  be  rendered  until  after  the  report  of  a  master,  and 
ttie  court  appoints  Judge  Clement  Bates  as  such  master. 


ARBITRATION. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

John  W.  Whitb  kt  al.  v.  Isaac  B.  Mann  et  al. 

IirjiniCTiON  Wux  not  Lm  to  Restrain  an  Arbitration. 

An  injunction  will  not  be  granted  to  restrain  an  arbitration,  because  one  of 
the  things  that  arbitrators  themselves  will  decide,  is  whether  the  case  is  one 
of  which  they  should  take  cognizance. 

Hbaro  on  motion  for  a  preliminary  injunction. 
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This  is  an  action  wherein  it  was  sought  to  enjoin  the  inspectors  of  the 
association  of  the  tobacco  trade  of  Cincinnati  from  presenting  certain 
claims  for  damages  of  the  Liggett  &  Myers  Tobacco  Company  to  the 
committee  of  claims  ot  said  asfociation  of  the  tobacco  trade.  The  claim 
grew  out  of  the  alleged  failure  of  two  lots  of  tobacco,  amounting  to  119 
hogsheads,  sold  by  the  plaintiffs  through  the  association  to  the  Liggett 
&  Myers  Tobacco  Co..  to  come  up  to  the  type  of  samples  by  which  it  was 
purchased.  The  allegation  of  the  plaintiffs  was  that  they  had  offered  to 
take  the  tobacco  back  amd  reftmd  the  purchase  money,  but  to  this  the  Lig- 
gett Si  Myers  Tobacco  Co.  had  refused  to  agree,  and  were  insisting  on 
tfie  matter  going  before  the  committee  of  claims  for  an  award  of  damages, 
which,  if  granted,  would  result  in  the  blacklisting  of  the  plaintiffs  and  the 
breaking  up  of  their  extensive  trade,  to  their  great  and  irreparable  dam- 
age. 

Hunt,  J. 

The  principle  is  firmly  entrenched  in  precedent  and  authority  that  an 
injunction  will  not  be  granted  to  restrain  an  arbitration,  because  one  of 
the  things  the  arbitrktors  themselves  will  decide  is  whether  the  case  is  one 
of  which  they  should  take  cognizance. 

Motion  for  a  preliminary  injunction  overruled. 

Laurence  Maxwell,  Jr.,  foi  the  motion. 

Judson  Harmon,  contra. 


TAXATION— PENAL  STATUTES. 

[Hamilton  Common  Pleas,  November  1898.] 

*  George  Mathers  et  al.  v.  Jas.  E.  Bull. 

1.  Tax  Laws  Exacting  Forfeitures  are  Penal. 

Tax  laws  exacting  forfeitures  are  classed  with  nenal  laws  in  this  state,  and 
must  be  strictly  construed ;  they  must  be  reaa  without  expansion  berond 
the  letter,  and  without  recourse  to  equitable  rules  of  interpretation  permitted 
in  the  construction  of  remedial  statutes. 

2,  Tax  Sales  in  Hamilton  County. 

Under  sec.  2864,  Rev.  Stat,  permitting  county  auditors  in  Cuyahoga  and  Hamil- 
ton counties  to  advertise  the  delinquent  lands  for  tax  sale  between  December 
20  and  the  first  Monday  in  February,  and  sec.  2870  Rev.  Stat,  instructing  the 
treasurer  of  Cuyahoga  county  to  begin  the  delinquent  tax  sale  on  the  first 
Monday  in  February,  and  all  other  county  treasurers  on  the  third  Tuesday  in 
January,  a  sale  in  Hamilton  county  on  the  first  Monday  in  February  is  invalid. 
Bven  if  the  sections  were  construed  in  part  materia,  sec.  2870  could  not  be 
extended  to  Hamilton  county. 

8.  Rule  of  Strict  Construction  Applied. 

Construing  said  sections  in  pari  maierta  is  not  permissible  under  the  mle 
as  to  penal  statutes.  The  court  is  restricted  to  the  language,  which  requiraa 
no  construction,  and  the  remedy  for  the  inconjg^ruit^  between  the  Xmo  sections 
must  be  supplied  by  the  law  making,  not  the  |udicial,  power. 

*  Appeal  in  this  case  was  dismissed  by  the  Circuit  Court,  see  10  Circ.  Dec,  Itf. 
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4.  Purchaser  Rbi«bgatbi>  to  Statutory  Rbmbdy. 

The  tax  sale  being  invalid,  for  reasons  stated,  the  purchaser  is  relegated  to  hia- 
remedy  under  aec.  2880,  Rev.  Stat,  providing  that  such  purchaser  shall  be 
entitled  to  receive  from  the  proprietor  of  the  land  the  amount  of  taxes,  inter- 
est and  penalty. 

6.  County  Treasurer  Protected. 

Tne  county  treasurer,  in  conducting  the  sale  held  to  be  invalid,  is  protected 
by  law  in  thus-  discharging  his  duty  as  be  understood  it. 

6u  Lis  Pendens— Costs  after  Tender. 

Purchasers  of  invalid  tax  certificates  receiving  the  same  subsequent  to  the 
commencement  of  an  action  to  quiet  title  to  the  land  iu  question,  are 
subject  to  the  rule  of  lis  pendens^  and  to  the  rule  as  to  payment  of  costs  after 
a  legal  tender  of  the  amount  due. 

Spiegel,  J. 

These  three  suits  were  brought  by  plaintiffs  May  14,  1898,  for  the 
purpose  of  quieting  their  title  to  lands  sold  at  delinquent  tax  sale  on  Feb- 
ruary I,  1S97,  by  the  county  treasurer  to  J.  E.  Bull,  plaintiffs  alleging  thaT 
said  tax  sale  was  illegal  for  munerous  reasons  stated  in  said  petitions. 
Numerous  preliminary  skirmishes  were  had,  the  defendant  denying  his 
ownership  of  said  tax  certificates,  until  the  case  was  finally  tried  Novem- 
ber 17,  1898. 

The  chief  question  involved  in  this  case  has  narrowed  down  to  the 
single  proposition :  Was  the  sale  of  delinquent  lands>  made  by  the  treas- 
urer of  Hamilton  county  on  the  first  Monday  of  February,  1897,  a  legal 
sale,  or  not?  The  answer  to  this  query  depends  upon  the  construction  ta 
be  given  to  sec.  2864  and  2870,  Rev.  Stat. 

The  first  section  named  originally  provided  that  each  county  auditor 
should  cause  the  list  of  delinquent  land  in  his  county  to  be  published  week- 
ly for  two  weeks  between  the  twentieth  day  of  December  and  the  third 
Tuesday  in  January  next  ensuing;  and  attached  to  this  section  was  the 
form  of  the  notice  to  be  published,  stating,  among  other  things,  that  the 
cotmty  treasurer  would  sell  said  delinquent  land  at  the  court  house  on  the 
third  Tuesday  of  January. 

Section  2870,  Rev.  Stat.,  originally  provided  that  the  county  treas- 
urer or  his  deputy  should  attend  at  the  court  house  on  the  third  Tuesday 
in  Januar}^,  and  then  and  there  proceed  to  sell 

On  April  18,  1892,  89  O.  L.,  395,  the  general  assembly  amended  sec 
2864,  Rev.  Stat.,  by  inserting :  "Except  in  counties  containing  a  city  of  the 
second  grade  of  the  first  class  (Cleveland)  in  which  such  list  shall  be 
published  between  the  twentieth  day  of  December  and  the  first  Tuesday 
in  February  \***  did  not  amend  the  notice  attached  to  said  section,  which 
still  read  that  said  lands  would  be  sold  by  the  county  treasurer  on  the 
third  Tuesday  of  January  next ;  but  proceeded  further  to  amend  sec.  2870, 
Rev.  Stat.,  by  inserting  a  provision  that  in  counties  containing  a  city  of 
the  second  grade  of  the  first  class,  the  sale  of  lands  should  begin  on  the 
first  Tuesday  of  February. 
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Section  2870,  Rev.  Stat.,  has  remained  thus  to  this  day. 

On  February  9,  1893,  sec.  2864,  Rev.  Stat,  was  again  amended,  9a 
O.  Lv  26,  changing  "except  in  counties  containing  a  city  of  the  second 
grade  of  the  first  class,  in  which  such  list  shall  be  published  between  the 
twentieth  day  of  December  and  the  first  Tuesday  in  February,"  to  ''excqA 
in  counties  containing  a  city  of  the  first  grade  of  the  first  class  (Cincin- 
nati), in  which  such  list  shall  be  published  between  the  twentieth  day 
of  December  and  the  first  Monday  in  February,"  again  leaving  the  notice 
unchanged. 

On  January  10,  1894,  sec.  2874,  Rev.  Stat.,  was  again  amended,  91 
O.  L.,  p.  I,  by  changing  *'a  city  of  the  first  grade  of  the  first  class"  to 
"except  in  counties  containing  a  city  of  the  first  or  second  grade  of  the 
first  class,"  which  included  Cincinnati  and  Cleveland  in  the  excepted 
classes  and  again  leaving  the  notice  unchanged,  and  leaving  unchanged  in 
both  tlie  latter  amendments,  substituting  and  including  Cincinnati  in  sec 
2864,  sec.  2870,  which  always  provided  since  the  amendment  of  1892,  89 
O.  L.,  395,  "that  in  coimties  containing  a  city  of  the  second  grade  of  the 
first  class  (Cleveland)  the  sale  of  lands  shall  begin  on  the  first  Tuesday 
of  February,"  entirely  omitting  Cincinnati,  and  making  the  beg^inning  of 
the  sale  in  the  excepted  class  not  the  first  Monday  but  the  first  Tuesday 
of  February. 

That  we  have  to  do  here  with  a  piece  of  slovenly  law  making,  such 
as  the  amendment  of  the  attachment  law  last  winter,  goes  without  doubt, 
and  the  court,  by  reason  thereof,  is  confronted  with  thje  problem  of  con- 
struing a  law  in  which  every  tax-payer  is  vitally  interested. 

Two  forms  of  constniction  are  known  to  the  law — a  liberal  con- 
struction and  a  strict  construction.  Two  classes  of  statutes  are  liberally 
construed — remedial  statutes,  and  statutes  which  conserve  the  public 
good  or  the  general  welfare.  But  penal  statutes  have  always  been  strictly 
construed;  and  by  strict  constniction  is  meant  a  close  and  conservative 
adherence  to  the  literal  or  textual  interpretation.  A  remedial  statute, 
not  clear  as  to  any  proposed  application,  admits  of  resort  to  many  rules 
of  construction  to  determine  what  the  courts  are  authorized  to  assume 
is  the  meaning  and  intention  of  the  law  maker ;  but  a  statute  which  must, 
on  account  of  its  subject  or  nature,  be  construed  stricdy,  must  be  read 
without  expansion  beyond  its  letter,  without  recourse  to  any  such  rules; 
it  is  to  be  confined  to  such  subjects  or  applications  as  are  obviously  within 
its  terms  and  purpose.  This  is  the  rule  laid  down  by  al>  modem  text 
writers,  and  approved  by  our  best  courts. 

Keeping  it  in  view,  a  number  of  citations  urged  upon  the  court  by 
counsel  will  be  found  to  be  applicable  to  cases  within  the  rule  of  libenl 
ccmstruction  and  not  of  strict  construction,  and  will  be  fotmd  not  to  be 
applicable  to  this  case,  if  the  subject  matter  of  the  laws  to  be  construed. 
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to-wit,  delinquent  tax  sales,  place  them  within  the   category   of   penal 
statutes. 

Counsel  for  defendant  has  cited  Judge  Cooley  upon  this  question,  and 
I  can  do  no  better  than  repeat  what  this  eminent  jurist  has  said  upon 
this  question: 

"The  general  rules  of  interpretation  require  this  in  the  case  of 
statutes  which  may  divest  one  of  his  freehold  by  proceedings  not  in  the 
ordinary  sense  judicial,  and  to  which  he  is  only  an  enforced  party.  It  is 
thought  to  be  only  reasonable  to  intend  that  the  legislature,  in  making 
provision  for  such  proceedings,  would  take  unusual  care  to  make  use 
of  terms  which  would  plainly  express  its  meaning,  in  order  that  ministerial 
officers  might  not  be  left  in  doubt  in  the  exercise  of  unusual  powers,  and 
that  the  citizen  might  know  exactly  what  were  his  duties  and  liabilities. 
A  strict  construction  in  such  cases  is  reasonable,  because  presumptively 
the  legislature  has  given  in  plain  terms  all  the  power  it  has  intended 
should  be  exercised.  It  has  been  very  generally  supposed  that  the  like 
strict  construction  was  reasonable  in  the  case  of  tax  laws.  Mr.  Dwarris 
in  his  Treatise  on  Statutes  has  the  following  remarks : 

"  'Statutes  made  for  the  advancement  of  trade  and  commerce  and  to 
regulate  the  conduct  of  merchants  ought  to  be  perfectly  clear  and  intelligi- 
ble to  persons  of  their  description.  By  the  use  of  ambiguous  clauses  in 
laws  of  that  sort,  the  legislature  would  be  laying  a  snare  for  the  subject^ 
and  a  construction  which  conveys  such  an  imputation  ought  never  to  be 
ad<q)ted.  Judges,  tlierefore,  where  clauses  are  obscure,  will  lean  against 
forfeitures,  leaving  it  to  the  legislature  to  correct  the  evil,  if  there  be  any.' " 

This  rule  thus  laid  down  by  the  most  eminent  authority  has  been 
followed  by  all  writers  and  adopted  by  the  courts  of  nearly  every  state 
As  the  court  says  in  Dean  v.  Charlton,  27  Wis.,  522 : 

"A  due  regard  for  individual  rights  and  the  plainest  principles  of 
justice  requires  that  taxing  statutes  shall  have  only  the  eflfect  which  the 
legislature  clearly  intended;  in  construing  them  all  reasonable  doubts  as 
to  such  intent  should  be  resolved  in  favor  of  the  citizen." 

The  same  rule  has  been  laid  down  by  our  Supreme  Court  In 
Woodward  v.  Sloan,  27  Ohio  St.,  592,  the  court  says : 

"Lands  cannot  be  claimed  as  forfeited  to  the  state  for  non-payment  of 
taxes  without  a  strict  compliance  with  the  statute  authorizing  the  forfei- 
ture." 

See  further  Magruder  v.  Esmay,  35  Ohio  St.,  221. 

In  White  v.  Woodward,  44  Ohio  St.,  347,  the  court  determines  that 
tax  laws  must  be  construed  strictly. 

And  in  Estabrook  v.  Royon,  52  Ohio  St,  318,  321,  the  court  says: 

''We  see  no  reason  why  the  same  strictness  should  not  be  required 
to  work  a  forfeiture  of  a  life  estate  for  the  non  payment  of  taxes,  under 
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the  provisions  of  sec.  2852.  Rev.  Stat.,  as  is  required  to  work  a  forfeiture 
to  the  state,  or  to  support  a  title  acquired  on  a  sale  of  delinquent  lands." 

And  on  page  324 : 

"And  it  is  these  considerations  that  have  uniformly  influenced  the 
courts  to  apply  the  law  with  great  strictness  -where  forfeitures  are  claimed. 
They  are  odious  in  law,  because  they  necessarily  work  a  sacrifice  of  the 
rights  of  the  party  whose  estate  is  forfeited.  Where  equity  may  relieve 
the  sacrifice  is  less ;  but  where,  as  in  this  case,  it  can  not  and  nothing  but 
the  pound  of  flesh  will  satisfy  the  demand,  it  is  the  duty  of  courts  to  see 
that  all  the  requirements  of  the  law  have  been  complied  with." 

Thus  it  will  be  seen  that  tax  laws,  exacting  forfeitures,  are  classed 
with  penal  laws  in  our  state,  and  must  be  strictly  construed.  In  other 
words,  they  must  be  read  without  expansion  beyond  its  letter,  and  with- 
out recourse  to  the  equitable  rules  of  interpretation  permitted  to  the  court 
in  the  construction  of  remedial  statutes.  Following  this  rule  we  find  that 
sec.  2864,  Rev.  Stat.,  permits  the  county  auditors  in  Cuyahoga  and  Hamil- 
ton counties  to  advertise  the  delinquent  land  for  tax  sale  between  the 
twentieth  day  of  December  and  the  first  Monday  in  February,  and  that 
sec.  2870,  Rev.  Stat.,  instructs  the  treasurer  of  Cuyahoga  county  to  be- 
gin the  delinquent  tax  sale  on  the  first  Tuesday  of  February,  and  alt 
other  coimty  treasures  on  the  third  Tuesday  in  January.  There  is  no  ex- 
ception in  favor  of  the  treasurer  of  Hamilton  county.  Can  I,  then^ 
construe  a  legislative  intent  into  this  section  authorizing  the  treasiu'er 
of  Hamilton  coimty  to  sell  the  lands  of  delinquent  tax  payers  at  any  day 
succeeding  the  cessation  of  the  advertisement?  That  is  the  only  con- 
struction I  could  possibly  give  sec.  2870,  Rev.  Stat.,  for  if  I  were  ta 
construe  sees.  2864  and  2870.  Rev.  Stat.,  in  pari  materi  ,  extending  the 
operation  of  sec.  2864,  Rev.  Stat.,  which  aflfects  both  Cuyahoga  and 
Hamilton  counties,  to  sec.  2870.  Rev.  Stat.,  1  would  still  be  compelled  to 
simply  extend  the  proviso  of  this  section  to  Hamilton  county,  and  this 
only  provides  for  the  commencement  of  the  sale  on  the  first  Tuesday  of 
February.  As  the  testimony  before  me,  however,  shows  that  the  lands 
in  question  were  sold  on  the  first  Monday  in  February,  the  sale  is  clearly 
invalid.  But  I  do  not  believe  that,  under  the  rules  cited,  I  have  the 
power  to  even  adopt  this  rule  of  construction.  1  am  bound  to  adhere 
strictly  to  the  language  of  sec.  2870,  Rev.  Stat.,  which  requires  no  con- 
struction, and  any  remedy  of  the  incongruity  between  the  two  sections 
must  be  applied  by  the  law  making  power;  not  by  the  judicial.  The  sale 
of  the  lands  in  controversy  was,  therefore,  invalid,  and  the  purchasers 
of  the  tax  titles  are  relegated  to  their  remedy  under  sec.  2880,  Rev.  Stat, 
as  follows: 

"Upon  the  sale  of  any  land  or  town  lot  for  delinquent  taxes,  the  lien 
which  the  state  has  thereon  for  taxes  then  due  shall  be  transferred  to  the 
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purchaser  at  such  sale ;  and  if  such  sale  should  prove  to  be  invalid  on  ac- 
count of  any  irregularity  in  the  proceedings  of  any  officer  having  any 
duty  to  perform  in  relation  thereto,  the  purchaser  at  such  sale  shall  be 
entitled  to  receive  from  the  proprietor  of  such  land  or  lot  the  amount  olE 
taxes,  interest  and  penalty  legally  due  thereon  at  the  time  of  such  sale, 
with  interest  thereon  from  the  time  of  payment  thereof,  and  the  amount 
of  taxes  paid  thereon  by  the  purchaser  subsequent  to  such  sale ;  and  such 
land  or  lot  shall  be  bound  for  the  paAonent  thereof." 

Altliough,  perhaps,  m  the  nature  of  a  dictum,  I  desire  to  say  here 
that  the  county  treasurer  is  protected  by  law  in  thus  discharging  his  duty 
as  he  understood  it.  This  is  not  only  essential  to  the  protection  of  public 
officers,  but  absolutely  required  for  the  due  dispatch  of  public  business. 

I  OMne  now  to  the  question  of  the  payment  of  costs  in  these  cases. 
The  petitions  were  filed  May  14  1898.  The  testimony  shows  conclusively 
that  a  legal  tender  was  made  to  Mr.  T.  E.  Bull,  at  Worthington,  Indiana, 
by  Messrs.  Fox  and  Mathers  of  the  amount  of  the  taxes,  with  interest 
and  penalty  to  the  day  of  the  sale,  and  with  interest  on  the  total  stun  to 
the  day  of  tender.  Mr.  Bull  then  admitted  that  he  was  the  owner  of  the 
tax  certificates,  but  m  his  answers  filed  in  these  suits  he  denies  that  he 
was  the  owner  on  the  day  the  petitions  were  filed.  I  find,  however,  from 
the  testimony,  without  going  into  its  details,  that  Mr.  Bull  was  the  owner 
of  these  certificates  when  the  suits  were  brotight,  and  that  the  different 
transfers  occurred  afterward,  thus  bringing  its  present  owners  within 
the  rule  of  lis  pendefts. 

The  judgment  of  this  court  is  therefore  that  the  costs  of  these  suits 
be  paid  by  defendant.  James  E.  Bull,  and  that  the  title  of  the  plaintiflfs 
to  these  lands  be  quieted  upon  payment  by  them  to  the  owners  of  the  tax 
certificates  as  disclosed  by  their  answers,  of  the  amount  of  the  tender, 
and  also  the  amount  subsequently  paid  for  taxes,  if  any,  and  a  judgment 
entry  may  be  drawn  accordingly. 

IVilby  &  Wald,  for  plaintiflf. 

F.   W,  Browne^  contra. 


ASSIGNEE  IN  INSOLVENCY— PARTITION. 

[Hamilton  Common  Pleas,  May,  1899,] 

ThBODORE  HorTSMAN,  AsSIGNEKi  V.  Frrd  Rittrr. 

AaaiONBK  BftAY  Maintain  Partition  Proceedings. 

An  assignee  in  trust  for  the  benefit  of  creditors  may  maintain  an  action  in  par 
tttion. 

HOLUSTER,   J. 

The  question  rai.sed  by  the  demurrer  to  plaintiff's  petition  goes  to  the 
right  of  an  assignee  in  trust  for  the  benefit  of  creditors,  who  takes  title 
for  the  purposes  of  his  trust  of  an  undivided  interest  in  real  estate,  to 
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maintain  an  action  in  partition.  The  petition  is  framed  in  the  usual 
form  under  the  code,  with  the  additional  allegation  that  "the  court  of  in^ 
solvency  of  this  county  has  autliorized  and  approved  the  bringing  of 
this  action  in  partition  as  for  the  best  interest  of ^  the  estate." 

Such  doubts  as  may  arise  of  the  propriety  of  the  proceeding  gfrow- 
ing  out  of  the  nature  of  a  conveyance  in  trust  for  the  benefit  of  creditors, 
and  the  operation  of  the  laws  and  the  decisions  of  the  Supreme  Court  On 
the  subject  of  the  administrator  of  estates  of  insolvent  debtors  will  be 
resolved  in  -favor  of  the  plaintiff. 

The  partition  statute,  sec.  5754,  Rev.  Stat,  provides  that: 

"Tenants  in  common  and  coparceners  of  any  estate  in  lands,  tene- 
ments or  hereditaments  within  the  state,  may  be  compelled  to  make  or 
suffer  partition  thereof    *    *    *." 

That  an  assignee  might  be  compelled  to  suffer  partition  can  not  be 
doubted.     If  so,  it  is  difficult  to  see  why  he  should  not  make  it  himsell 

Express  authority  for  the  affirmative  of  the  question  may  be  found 
in  Van  Arsdale  v.  Drake,  2  Barb.,  599;  Gallic  v.  Eagle,  65  Barb.,  583; 
Jcwett  V.  Perrette,  127  Ind.,  97. 

Demurrer  overruled. 

IVm.  W.  Pease,  for  the  demurrer. 

Theo.  Hortsman,  contra. 


MUTUAL  BENEFIT  INSURANCE— ATTACHMENT. 

[Hamilton  Common  Pleas,  April,  1899.) 

Edward  H.  Wiluams  v.  Nancy  J.  Donogh. 

Mutual  Benefit  Insurance  Exempt  from  Attachment. 

The  legislature  has  the  right  to  extend  immunity  from  attachment,  as  was  done 
by  sec.  3631-18,  Rev.  Stat.,  to  funds  arising  from  contracts  of  insurance  in 
mutual  benefit  associations  organized  or  doing  business  under  sec.  3631-11^ 
Rev.  Stot. 

Smith  (S.  W.),  J. 

In  this  case  the  court  is  of  the  opinion  that  sec.  3631-18,  Rev.  Stat, 
is  constitutional,  and  that  the  legislature  has  the  right  to  extend  immunity 
from  attachment  to  funds  arising  from  contracts  of  insurance  in  mutual 
benefit  associations  organized  or  doing  business  under  said  sec.  3631-11, 
Rev.  Stat.  Where  such  statutes  exist  it  has  been  held  that  such  funds 
are  exempt  from  attachment  by  reason  of  the  object  for  which  such  in- 
surance was  taken  out,  and  that  such  object  would  be  defeated  if  the  pro- 
ceedings as  in  this  case  were  favored.  Section  328,  Niblack  Benefit  So- 
cieties; Saunders  v.  Robinson,  144  Mass.,  306. 

As  bearing  upon  the  constitutionality  of  the  act  in  question,  and  that 
the  legislature  has  the  power  to  pass  such  an  act,  the  court  will  call  at- 
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teoticm  to  Meyer  v.  Supreme  Lodge  K.  &  L.  of  H.,  72  Mo.  Appeals,  350^ 
in  which  the  exemption  was  allowed,  but  solely  upon  the  ground  that 
there  was  no  statute  in  Missouri  so  exempting  such  funds. 

In  its  opinion  the  court  says,  page  354: 

''There  is  nothing  in  the  statute  as  it  existed  at  the  time  of  the  death 
of  Mrs.  Heitz  which  gives  any  countenance  whatever  to  the  proposition 
that  the  legislature  intended  to  free  money  to  be  paid  by  benefit  socie- 
ties from  liability  for  the  debts  of  the  bendiciaries,  and  no  case  has  been 
dted  which  iiolds  except  where  the  exemption  was  expressly  declared 
by  a  local  statute.  The  history  of  the  legislation  of  this  state  on  the  sub- 
ject of  insurance  shows  that  the  subject  has  not  been  overlooked,  but,  on 
the  contrary,  it  is  manifest  that  prior  to  1897  the  legislative  purpose  was 
that  the  proceeds  of  such  certificates  should  not  be  exempt." 

A  study  of  this  case  will  show  that  where  the  legislature  has  ex- 
empted, by  statute,  funds  from  the  payment  of  the  debts  of  the  benefic- 
iary, the  courts  enforce  such  exemptions. 

The  attachment,  therefore,  will  be  discharged. 

Bd.  H.  JViUiams,  for  plaintiff. 

Campbell,  Bates,  Clen  Dening  &  Meyer,  for  defendants. 


DEEDS— TITLE—PURCHASE— DESCENT. 

[Clark  Probate  Court.] 

John  G.  Navb.  Administrator,  v.  Euza  J.  Marshai^l  bt  al. 

L  CONVSYAMCH  VaWD  WITHOUT  CONSmBRATlON. 

A  person,  if  he  chooses,  may  make  a  yalid  conveyance  of  his  real  estate  with- 
out receiving  either  a  good  or  a  valuable  consideration  therefor. 

1  Bbtwbbn  thb  Partibs  Considbration  not  Matbriai«. 

Where  no  creditors  are  interested  and  the  only  parties  to  be  affected  are  tho«e 
to  whom  grantor  was  under  no  legal  obligation,  the  amount  of  the  consider- 
ation cannot  affect  the  character  of  the  transaction. 

1  Want  op  Considbratjon— Eppbct. 

The  want  of  a  consideration,  therefore,  passing  between  grantor  and  grantee, 
will  not  alone  constitute  the  conveyance  a  deed  of  gift.  There  must  also  be 
an  intention  on  the  part  of  grantor  to  cast  upon- the  grantee  a  title  by  descent 
as  distinguished  from  a  title  by  purchase. 

4.  Parol  Bvidencb  Inadmissibu  to  Vary  Dbbd  as  to  Considbration. 

Parol  evidence  is  inadmissible  to  alter,  vary,  or  contradict  the  consideration 
expressed  in  a  deed,  when  the  purpose  or  effect  of  such  alteration,  variation 
or  contradiction  would  be  to  change  the  effect  or  legal  operation  of  the  deed. 
And  this  rule  is  more  strictly  applied  against  grantor,  and  those  claiming 
under  him,  than  against  strangers  to  the  instrument. 

•.  PftlNaPLB  OP  BSTOPPBL. 

The  principle  of  estoppel  is,  that  when  a  man  has  entered  into  a.  solemn  en- 
gagement by  deed  under  his  hand  and  seal  as  to  certain  facts,  he  shall  not  be 
pennitted  to  deny  any  matter  which  he  has  asserted. 
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6.  Rbcitai,  as  to  Consideration  op  $1.00. 

The  recital  of  a  valuable  consideration,  which  is  the  distinguishing  feature  of  a 
title  by  purchase  from  a  title  by  deed  of  gift,  is  supported  by  the  mentioning 
of  a  consideration  of  $1.00. 

7.  RUI^B  APPWBD — TlTI,B  BY  PURCHASE. 

Property  conveyed  b^  a  husband  to  a  stranger  and  by  the  latter  to  grantor's 
wife,  in  consideration  of  $1.00,  is  within  the  rule  last  stated  and  casts  upoa 
the  wife  a  title  by  purchase. 

ROCKEI*,  J. 

John  G.  Nave,  administrator  of  Matilda  Todd,  filed  his  petitkm 
herein  to  sell  certain  real  estate,  therein  described,  to  pay  debts  of  de- 
cedent ' 

By  leave  of  court  Eliza  J.  Marshall  et  al.  filed  an  answer  and  cross* 
petition  alleg^g  that  they  are  the  children  of  John  H.  Todd,  the  deceased 
husband  of  said  Matilda  Todd,  by  a  former  wife;  that  the  premises  in 
the  petition  described  were  held  by  said  Matilda  Todd  under  a  deed  of 
gift  from  their  father,  John  H.  Todd ;  that  said  Matilda  Todd  died 
seized  of  other  real  estate,  the  title  to  which  was  not  acquired  by  deed 
of  gift  from  John  H.  Todd ;  they,  therefore,  ask  that  all  the  real  estate  of 
said  Matilda  Todd  be  sold,  and  after  a  proportionate  share  is  taken  out 
of  the  proceeds  derived  from  the  sale  of  the  real  estate  in  the  petition  de- 
scribed, that  the  remainder  of  said  proceeds  be  distributed  to  them  as 
heirs  at  law  of  said  John  H,  Todd. 

A  demurrer  to  this  answer  and  cross-petition  has  been  filed  by  the 
plaintiff,  and  the  deeds  conveying  title  to  said  Matilda  Todd  have  been 
offered  in  evidence. 

The  questions  upon  whicli  it  is  sought  to  have  the  opinion  of  the 
^court,  are :  First — Do  the  deeds  upon  their  face  show  that  Matilda  Todd 
acquired  said  real  estate  by  deed  of  gift  from  John  H.  Todd?  Second — 
If  said  deeds  upon  their  face  fail  to  show  that  said  Matilda  Todd  acquired 
said  real  estate  by  deed  of  gift  from  John  H.  Todd,  can  parol  evidence  be 
introduced  to  establish  such  fact? 

The  statutes  under  which  these  defendants  claim,  is  sec.  4162,  Rev. 
Stat,  which  reads  as  follows: 

"When  the  relict  of  a  deceased  husband  or  wife  shall  die  intestate 
and  without  issue,  possessed  of  any  real  estate  or  personal  property  which 
came  to  such  intestate  from  any  fonner  deceased  husband  or  wife  by  deed 
of  gfift,  devise  or  bequest,  or  under  the  provisions  of  sec.  4159,  then  such 
estate,  real  and  personal,  shall  pass  to  and  vest  in  the  children  of  said  de- 
ceased husband  or  wife,  or  their  legal  representaties  of  such  children. 
*    *     * " 

If  said  Matilda  Todd  acquired  the  real  estate  in  the  plaintiff's  peti- 
tion, by  deed  of  gift  from  John  H.  Todd,  then  the  claim  of  these  cross- 
petitioners   should  be  sustained. 
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The  deeds  introduced  in  evidence  show  that  on  November  13,  1858, 
Owen  D.  Garlough,  "in  consideration  of  the  sum  of  $1  to  him  in  hand 
paid  by  Matilda  Todd,  the  receipt  whereof  is  hereby  acknowledged,  does 
hereby  bargain,  sell  and  convey  to  the  said  Matilda  Todd,  her  heirs  and 
assigns  forever,  the  following  real  estate:"  (Describing  the  premises 
in  the  petition  described.)  "Together  with  all  the  privileges  and  ap- 
purtenances at  the  same  belonging:  To  have  and  to  hold  the  same  to 
the  said  Matilda  Todd,  her  heirs  and  assigns  forever;  the  grantor,  his 
heirs  and  assigns  hereby  covenanting  with  the  grantee,  her  heirs  and 
assigns  that  the  title  so  conveyed  is  clear,  free  and  unimcumbered  by  any 
act  of  the  graiitor  herein." 

On  the  same  date  a  deed  with  exactly  the  same  recital  is  made  by 
John  H.  Todd  to  Owen  B.  Garlough.  It  is  claimed  by  the  cross-peti- 
tioners that  these  two  deeds  are  but  one  transaction.  That  as  the  law 
stood  in  1858,  a  husband  could  not  directly  transfer  his  real  estate  to  his 
wife,  and  that  the  deed  made  by  John  H.  Todd  to  Owen  B.  Garlough  was 
n)ade  to  him  in  trust  that  he  would  convey  the  premises  therein  described 
to  his  wife,  Matilda  Todd. 

The  deeds  on  their  face  do  not  show  any  trust,  and  further,  that  such 
a  trust  could  be  shown  to  control  or  direct  the  course  of  descent  is  a 
question  not  free  from  difficulty.  The  descent  of  real  estate,  as  determined 
by  a  number  of  judicial  determinations,  is  controlled  by  the  legal  title. 
The  legal  title  in  the  case  at  bar  passed  from  John  H.  Todd  to  Owen 
Garlough,  and  from  Owen  Garlough,  a  stranger,  to  Matilda  Todd. 

John  H.  Todd,  therefore,  was  not  the  immediate  person  from  whom 
the  legal  title  came  to  said  Matilda  Todd,  and  in  this  view  of  the  case, 
under  the  decisions  of  our  Supreme  Court,  the  same  could  not  be  con- 
sidered as  ancestral  property  coming  from  said  John  H.  Todd.  Brower 
V.  Hunt,  18  Ohio  St.,  311 ;  Patterson  v.  Lamson,  45  Ohio  St.,  jj. 

Under  our  statutes,  as  at  common  law,  real  estate  is  held  to  be  ac- 
quired in  to  methods,  to-wit,  descent  and  purchase.  At  common  law, 
title  was  acquired  by  descent  in  but  one  way,  that  is,  where  an  heir  at 
law  inherited  the  real  estate  from  an  ancestor. 

The  inclusion  of  title  by  gift  or  bequest  was  an  addition  made  by 
statute.  The  distinction  between  these  two  methods  of  acquiring  title 
to  real  estate  was  that  the  first  was  acquired  by  operation  of  law,  and  the 
latter  by  act  of  the  parties  themselves. 

A  deed  of  gift  at  common  law  was  held  to  transfer  a  title  by  pur- 
chase to  the  grantee  because  it  took  an  act  of  the  grantee  to  perfect  such 
a  conveyance,  in  that,  in  order  to  secure  its  validity,  there  must  be  an 
acceptance  of  the  gift.  lakewise  it  was  held  that  real  estate  coming  by 
bequest  gave  to  the  devisee  a  title  by  purchase,  because  it  required  ac- 
tion on  his  part  to  perfect  the  devise. 

27    S.&C.  P.    Vol.9 
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These  two  methods  of  acquiring  and  owning  title  to  real  estate,  as 
'.now  recognized  by  our  statutes,  are  well  defined  by  Judge  White  in 
Brower  v.  Hunt,  i8  Ohio  St.,  311,  333.  Here  it  is  said:  "All  intestate 
.estates  are  by  our  law  divided  into  two  clases,  and  the  line  or  order  of 
accession  is  to  be  determined  by  the  class  to  which  they  belong.  The 
first  section  creates,  defines  and  prescribes  the  course  of  the  first  class* 
and  all  estates  embraced  within  this  section  have  been  appropriately 
called  ancestral.  All  estates  not  included  in  the  first  class  necessarily  be- 
long to  the  second,  are  non-ancestral  in  their  character,  and  pass  und^ 
the  second  section." 

It  rather  seems  that  the  courts,  when  considering  whether  a  title  is 
held  by  purchase  or  descent  for  the  purpose  of  determininjg^  its  ancestral 
qualities,  look  with  more  favor  upon  title  by  purchase.  It  seems  that  they 
have  been  very  technical  in  applying  rules  of  common  law  in  determinit^ 
this  question. 

What  will  constitute  a  deed  of  gift,  such  as  will  cast  upon  the 
grantee  a  title  by  descent  as  distinguished  from  a  title  by  purchase,  the 
authorities  fail  to  disclose. 

It  is  claimed  that  the  reascm  for  making  title  acquired  by  deed  of 
gift  to  descend  the  same  as  title  acquired  by  inheritance,  is  because  the 
property  came  from  a  certain  ancestor  and  should  be  enjoyed  or  go  back 
to  persons  of  his  blood. 

While  this  may  have  been  the  object  of  the  classification,  yet  it  is  not 
always  carried  Jnto  effect.  There  are  several  noticeable  cases  in  Ohio^ 
in  which  the  consideration  for  the  purchase  was  either  ancestral  property 
or  furnished  directly  by  an  ancestor. 

The  first  case  that  will  be  noticed  is  that  of  Brower  v.  Hunt,  supra. 
Here  a  man  devised  real  estate  in  certain  proportions  to  his  children. 
The  land  was  allotted  or  divided  to  the  children  as  directed  in  the  wilL 
Afterwards  two  of  the  children  concluded  to  exchange  tracts.  The  con- 
sideration mentioned- in  the  deed  was  a  monied  consideration,  but  in  &ct 
the  contract  of  land  was  the  consideration  for  the  other  tract,  and  the 
court  held  that  these  devisees  by  this  sale  had  cast  upon  each  other  a 
title  by  purchase  and  that  they  did  not  hold  by  descent.  Here  it  will  be 
seen  that  no  new  consideration  passed,  and  tliat  ancestral  property  was 
solely  and  alone  the  consideration.  But  the  court  reasons  that  these  de- 
visees did  not  hold  or  have  cast  upon  them  the  title  to  their  several  tracts 
of  land  by  operation  of  law,  but  by  their  own  acts.  This  case  is  followed 
in  Wilson,  Exr..  v.  Hall,  3  Circ.  Dec.,  589.  The  same  rule,  I  understand^ 
was  applied  by  our  common  pleas  court  in  a  case  of  Harris  v.  Harris 
(unreported),  of  quite  recent  date. 

In  this  case  the  ancestor  had  directed  the  executor  to  sell  the  reil 
estate  and  divide  the  proceeds  among  certain  devisees.    These  devisees, 
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by  agreement  among  themselves,  concluded  to  take  certain  tracts  of  the 
real  estate  instead  of  the  proceeds  arising  from  the  sale.  To  carry  out 
this  agreement,  the  executor  transferred  tlie  property  to  a  third  person^ 
and  such  third  person  made  deeds  to  the  various  devisees  for  the  tracts 
of  property  agreed  upon. 

The  deeds  stated  a  monied  consideration,  when  the  fact  was  that 
no  money  whatever  was  used  in  the  transaction,  but  each  devisee  only 
gave  a  receipt  for  the  amount  of  his  share  of  the  proceeds  of  sucli  lands 
tinder  the  will  of  the  decedent.  It  was  here  held  that  the  title  acquired 
tiy  these  devisees,  under  this  arrangement,  was  one  of  purchase  and  not 
of  descent 

The  most  important  case  in  lyhich  our  court  has  held  that  the  mere 
izct  that  an  ancestor  furnished  the  consideration  for  the  purchase  of 
property  does  not  make  it  a  deed  of  gift,  is  tliat  of  Patterson  v.  Lamson, 
45  Ohio  St,  77. 

In  this  case  a  father,  desiring  to  g^ve  his  daughter  a  present  upon 
ber  marriage,  purchased  a  certain  piece  of  real  estate.  The  deed  was  made 
to  his  daughter,  and  delivered  to  him  and  by  him  placed  upon  the  records 
in  the  recorder's  office.  On  the  eve  of  her  wedding,  he  delivered  the 
deed  to  her.  The  deed  stated  that  she  had  paid  the  sum  of  $6,000.00 
for  the  real  estate,  while  the  facts  were  that  she  never  paid  anything  for 
the  real  estate,  and  that  all  the  consideration  therefor  was  paid  by  her 
father.  Yet  the  court  holds  that  she  did  not  acquire  this  property  by 
deed  of  gift,  but  held  it  under  a  title  by  purchase. 

In  all  of  these  csfses,  the  person  receiving  the  title  parted  with  no  new 
consideration.  The  considefetion  was  either  furnished  directly  by  an 
ancestor  or  was  exclusively  made  up  of  ancestral  property. 

Whether  a  valid  conveyance  of  real  estate  in  Ohio  must  be  founded 
upon  either  a  good  or  valuable  consideration,  has  never  been  determined 
by  our  Supreme  Court.  There  seems  to  be  no  good  reason  why  a  per- 
son may  not  make  a  valid  conveyance  of  his  real  estate  if  he  so  chooses, 
without  the  receipt  of  either  a  good  or  valuable  consideration.  The 
ownership  of  property  implies  the  free  power  of  disposition.  Upon  the 
subject  under  consideration,  the  following  is  taken  from  Chancellor 
Kent: 

"A  good  consideration  is  founded  upon  natural  love  and  affection 
between  near  relations  by  blood;  (h)  but  a  valuable  one  is  founded  on 
something  deemed  valuable  in  a  pecuniary  sense,  as  money,  goods,  ser- 
vices ;  and  to  these  must  be  added,  though  depending  on  a  different  idea, 
marriage.  There  are  some  deeds  to  the  validity  of  which  a  consideration 
need  not  have  been  stated. 

"It  was  not  required  at  common  law,  in  feoffments,  fines  and  leases, 
in  consideration  of  the  fealty  and  homage  incident  to  every  such  convey- 
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ance.  The  law  raised  a  consideration  from  the  tenure  itself,  and  the 
solemnity  of  the  act  of  conveyance.  The  necessity  of  a  consideratioa 
came  from  the  courts  of  equity,  where  it  was  held  requisite  to  raise  a  use; 
and  when  uses  were  introduced  at  law  the  courts  of  law  adopted  the  same 
idea,  and  held  that  a  consideration  was  necessary  to  the  validity  of  a 
deed,  of  bargain  and  sale. 

"It  has  been  long  the  settled  law  that  a  considerati(Hi,  expressed  or 
proved,  was  necessary  to  g^'ve  effect  to  a  modem  c<Mive)rance  to  uses, 
(a)  The  consideration  need  not  be  expressed  in  the  deed,  but  it  must 
exist.  The  mention  of  the  consideration  in  a  deed  was  to  prevent  a  re- 
sulting trust,  but  it  is  not  prima  facie  evidence  of  the  amount,  and  may 
be  varied  by  parol  proof.  It  is  sufficfent  if  the  deed  purports  to  be  for 
money  received  or  value  received,  without  mentioning  the  certainty  of 
the  sum;  and  if  any  sum  is  mentioned,  the  smallest  in  amount  or  value 
will  be  sufficient  to  raise  the  use.**    4  Kent,  465. 

In  reference  to  conveyances  without  consideration,  Pomeroy  uses 
the  following  language: 

"It  was  a  doctrine  of  the  English  equity,  in  pursuance  of  the  ancient 
principle,  that  the  use  followed  or  was  raised  by  the  consideration;  that 
when  land  was  conveyed  by  deed  without  any  consideration,  and  without 
any  use  or  trust  being  declared,  a  tmst  resulted  to  the  feoffer,  the  feoffcr 
taking  only  the  naked  legal  title.  This  doctrine,  however,  had  no  appli- 
cation to  conveyances  which  operated  under  the  statute  of  uses,  since  a  use 
was  raised  in  favor  of  the  mediate  grantee  by  a  'bargain  and  sale'  between 
strangers,  and  by  a  'covenant  to  stand  seised'  between  relatives. 

"If  the  doctrine  had  any  existence  under  the  conveyancing  system 
of  this  country,  so  that  a  trust  should  result  to  the  grantor  from  the  ab- 
sence of  a  consideration,  it  can  only  be  where  the  deed  dimply  contains 
words  of  grant  or  transfer,  and  does  not  recite  nor  imply  any  considera- 
tion, and  does  not  in  the  habendum  clause  or  elsewhere  declare  any  use 
in  favor  of  the  grantee,  and  the  conveyance  is  not  in  fact  intended  as  a 
gift. 

,  "In  all  the  instances  belonging  to  this  first  form  of  resulting  trust, 
the  intention  that  the  donee  is  not  to  enjoy  the  beneficial  interest  but  that 
a  trust  is  to  result,  or  the  contrary  intention,  must  appear  expressly  or 
by  implication  from  the  terms  of  the  instrument  itself  by  which  the 
property  is  conveyed.  If  the  instrument  is  a  will,  then  no  extrinsic  evi- 
dence is  ever  admissible  to  show  the  testator's  meaning,  nor  even  to  show 
a  mistake.  If  the  instrument  is  a  deed,  no  intrinsic  evidence  of  the 
donor's  intention  is  admissible,  unless  fraud  or  mistake  is  alleged  and 
shown. 

"If,  therefore,  there  is  in  fact  no  consideration,  but  the  deed  recites 
a  pecuniary  consideration,  even  merely  nominal  as  paid  by  the  grantee. 
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(this  Statement  raises  a  conclusive  presumption  of  an  intention  that  the 
grantee  is  to  take  the  beneficial  estate,  and  destroys  the  possibility  of  a 
trust  resulting  to  the  grantor,  and  no  intrinsic  evidence  would  be  admit- 
ted to  contradict  the  recital  and  to  show  that  there  is  in  fact  no  considera-^ 
tion— except  in  a  cose  of  fraud  or  mistake."  Pomeroy  Eq.,  sees.  1035 
and  1036. 

The  deeds  introduced  in  evivlence  arc  both  deeds  of  bargain 
and  sale,  and  have  a  stated  valuable  consideration.  The  mere 
fact  that  the  consideration  is  a  small  one  does  not  affect  the 
character  of  the  transaction  as  between  the  parties  themselves  or  their 
privies.  If  this  were  a  case  jn  which  it  is  sought  to  impeach  a  deed,  be- 
cause a  conveyance  was  made  to  <Iefratid  creditors,  then  I  have  no  doubt 
the  court  would  look  into  the  amount  of  the  consideration;  and  where 
this  amount  stated  in  th.e  deed  is  such  as  to  show  that  it  is  only  nominal, 
the  conveyance  will  be  set  aside. 

But  where  no  creditors  are  interested,  and  the  only  parties  to  be 
affected  are  those  to  whom  the  grantor  was  under  no  legal  obligation, 
the  amount  of  the  consideration  cannot  affect  the  character  of  the  trans- 
action. 

It  seems  to  me,  therefore,  that  the  want  of  consideration  passing 
between  a  grantor  and  a  grantee  will  not  alone  constitute  the  convey- 
ance a  deed  of  gift ;  but  there  must  also  be  an  intention  upon  the  part  of 
the  grantor  to  cast  upon  the  grantee  a  title  by  descent  as  distinguished 
from  a  title  by  purchase. 

The  face  of  the  deeds  show  Matilda  Todd  to  be  the  owner  of  the 
premises  in  the  petition  described  by  purchase.  This  brings  us  to  the 
second  question,  that  is,  whether  parol  evidence  may  be  introduced  to 
show  that  it  was  the  intention  of  John  H.  Todd  through  Owen  Garlough 
to  confer  upon  Matiida  Todd  a  title  by  purchase  to  the  real  estate  in  the 
premises  described.  It  is  a  general  rule  of  law  that  parol  evidence  is 
inadmissible  to  vary  or  contradict  an  instrument  in  writing.  What 
parol  evidence  may  be  introduced  to  affect  the  consideration  expressed 
in  the  deed  was  exhaustively  examined  by  the  court  in  McCrea  v.  Pur- 
mort,  16  Wend.,  460. 

There  it  is  said:  "Looking  at  the  strong  and  overwhelming  bal- 
ance of  authority,  as  collectible  from  the  decisions  of  American  courts, 
the  claim  in  question,  even  as  between  the  immediate  parties,  comes 
down  to  the  rank  of  prima  facie  evidence,  except  for  the  purpose  of  giv- 
ing effect  to  the  operative  words  of  the  conveyance.  To  that  end  and 
that  alone,  it  is  conclusive.  Such  effect  I  have  no  doubt  has  been  long 
ascribed  to  it  by  conveyancers  of  real  estate." 

In  Kimball  v.  Walker,  30  111.,  51  r,  it  is  said:  "Perhaps  the  rule  is 
well  laid  down  in  the  Sprigg  v.  Bank  of  Mount  Pleasant,  1  Ohio  Fed. 
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Dec.,  635,  (14  Peters,  206),  where  the  court  said  that  parol  evidence  is  in- 
admissible to  contradict  or  substantially  vary  the  legal  import  of  a  written 
instrument.  Now  the  legal  import  of  a  deed  of  bargain  and  sale,  is  simp- 
ly that  there  is  no  resulting  trust  in  the  grantor,  and  he  is  estopped  from 
ever  thereafter  denying  that  the  deed  was  executed  for  the  uses  and  pur- 
poses mentioned  in  it,  but  not  that  the  money  was  paid  him.  This  it 
the  reasonable  rule,  and  ought  to  be  applicable  to  all  writings,  whether 
under  seal  or  not.  There  legal  import  can  not  be  varied  by  parol,  but 
other  facts  recited  in  them  may  be." 

The  following  is  from  Van  Rensallaer  v.  Kearney,  ii  How.  325:  "A 
deed  of  this  character  (quit  claim)  imports  to  convey  and  is  understood 
to  convey  nothing  more  than  the  interest  or  estate  of  which  the  grantor 
is  seized  or  possessed  at  the  time,  and  does  not  operate  to  pass  or  bind 
an  interest  not  then  in  existence.  The  bargain  between  the  parties  pro- 
ceeds upon  this  view :  and  the  consideration  is  regulated  in  comformity 
with  it.  If  otherwise,  and  the  vendee  has  contracted  for  a  particular 
estate,  or  for  an  estate  in  fee,  he  must  take  the  precaution  to  secure  himself 
by  the  proper  convenant  of  title. 

''But  this  principal  is  applicable  to  a  deed  of  bargain  and  sale  by  re- 
lease or  quit  claim  in  the  strict  and  proper  sense  of  that  species  of  con- 
tract. 

"And  therefore,  if  the  deed  beats  on  its  face  evidence  that  the  gran- 
tors intended  to  convey,  and  the  grantee  expected  to  become  invested  vnihf 
an  estate  of  particular  description  or  quality,  or  that  the  bargain  had  pro- 
ceeded upon  that  footing  between  the  parties,  then  although  it  may  not 
contain  any  convenants  of  title  in  the  technical  sense  of  the  terms,  still  in 
legal  operation  and  effect  the  instrument  will  be  as  binding  upon  the 
grantor  and  those  claiming  under  him,  in  respect  to  the  estate  described,  as 
if  the  final  covenant  to  that  effect  had  been  inserted." 

In  Bowman  v.  Taylor,  Lord  Denmen,  Ch.  J.  obser^'ed  that,  "As  to  the 
doctrine  laid  down  in  Co.  Litt.  352  b,  that  a  recital  doth  not  conclude,  be- 
cause it  is  no  direct  affirmation,  the  authority  is  a  very  great  one;  but  still, 
if  a  party  has  by  his  deed  recited  a  specific  fact  though  introduced  by  a 
'whereas'  it  seems  to  me  impossible  to  say  that  he  shall  not  be  bound  by 
his  own  assertion  so  made,  under  seal." 

And  Taunton,  J.,  remarked,  in  the  same  case,  that  the  law  of  estoppel 
is  not  so  unjust  or  absurd  as  it  has  been  too  much  the  custom  to  repre- 
sent. 

The  principle  is  that  when  a  man  has  entered  into  a  solemn  engage- 
ment by  deed  under  his  hand  and  seal  as  to  certain  facts,  he  shall  not  be 
permitted  to  deny  any  matter  which  he  has  asserted. 

Again  in  Stone  v.  Wise,  71  Conn.,  214,  "Without  mtdtiplying  author** 
ity  on  a  point  rendered  clear  by  numerous  cases,  it  is  sufficient  to  state 
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^t  where  a  party  ha$  solemnly  admitted  a  fact  by  deed  under  his  hand 
smd  seal,  he  is  estopped  not  only  from  disputing  the  deed  in  itself,  but 
every  fact  it  recites." 

In  Goodspeed  v.  Fuller,  46  Me.,  147,  "The  only  effect  of  a  co^sidera-. 
tion  clause  on  a  deed  is  to  estop  the  grantor  from  alleging  that  it  was 
executed  without  consideration  and  to  prevent  a  resulting  trust  in  the 
grantor.  For  every  other  purpose,  it  may  be  varied  or  explained  by  parol 
proof." 

In  Bassett  v.  Bassett,  55  Me.,  130,  it  is  said:  "The  law  is  now  well 
settled  that  notwithstanding  a  deed  acknowledged  the  receipt  of  a  con- 
sideration, the  grantor  may  show  that  none  was  in  fact  received,  when  his 
purpose  is  to  recover  the  consideration,  and  not  defeat  the  operation  of  the 
deed." 

So  in  Gardner  v.  Lightfoot,  32  N.  W.  R.,  511,  it  is  said — 

"The  only  consideration  made  in  the  conveyance  is  $1.  This  it  will  be 
conceded  is  coily  nominal.  That  parol  evidence  is  admissible  to  show 
that  the  consideration  named  in  a  conveyance  is  other  or  different,  will 
be  conceded :  But  a  very  different  question  is  presented  when  it  is  pro- 
posed to  show  by  parol  that  there  was  no  consideration  whatever,  for  the 
purpose  of  rendering  the  conveyance  void." 

These  decisions  seem  to  draw  the  line  very  clearly  that  parol  evidence 
is  inadmissable  to  alter,  vary,  or  contradict  the  consideration  expressed  in 
a  deed,  when  the  purpose  or  effect  of  such  alteration,  variation,  or  contra- 
diction would  be  to  change  the  effect  or  legal  operation  of  the  deed. 

They  also  show  that  the  nt!e  is  more  strictly  applied  against  the 
grantor,  which  would  include  those  claiming  under  him,  than  against 
strangers  to  the  instrument. 

Now  reverting  again  to  the  case  of  Patterson  v.  Lamson,  45  Ohio  St, 
77.  We  will  quote  from  this  decision  at  some  leng^.  While  bearing  in 
mind  that  in  this  case  the  consideration  was  for  a  considerable  amount 
and  the  person  from  whom  it  was  sought  to  establish  that  the  deed  of  g^ft 
came  from,  never  held  the  legal  title  to  the  property,  and  that  in  the  case 
at  bar,  the  consideration  was  $1,  and  the  legal  title  at  one  time  was  in  the 
person  from  whom  it  is  sought  to  establish  that  the  deed  of  gift  came  td 
the  intestate ;  the  reasoning  of  the  court  is  very  appUcable.  On  page  87 
it  is  said :  "The  controversy  which  chiefly  engages  the  discussion  in  this 
case,  arises  from  the  necessity  of  showing  facts  outside  of  this  deed 
which  are  expected  to  impart  to  it  the  essential  qualities  of  a  deed  of  gift 
from  Lamson  to  Lillian." 

Now  follows  a  sentence  which  would  seem  to  decide  the  case  at  ban 
The  court  continuing  says :  "Counsel  are  practically  in  accord  that  oral 
evidence  is  not  admissible  to  contradict  the  material  recitals  of  the  deed 
for  the  puipose  of  fixing  its  character  as  a  deed  of  gift  from  an  ancestor. 
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fhe  defendants  in  error  maintain  that:  'The  recital  in  said  deed  which 
we  seek  to  contradict,  is  not  of  the  character  which  t;he  law  forbids  con- 
tradiction cm ;  and  it  is  not  necessary  for  us  to  contradict  any  recital  in  said 
deed.'  The  claim  is  that  the  recital,  'In  consideration  of  $6,ooo»  received 
to  our  full  satisfaction  of  Lillian  E.  HolbrocJc/  is  not  contradicted  by 
showing  that  the  consideration  paid  was  the  money  of  Lamson. 

"That  the  deed  is  silent  u|X)n  this  fact.  The  right  to  show,  by  oral 
evidence,  that  the  consideration  was  in  fact  furnished  by  another  than 
the  grantee  named  in  the  deed,  is  predicted  upon  the  legal  proposition 
that  recitals  in  a  deed  are  estoppls  only  when  they  are  of  the  essence  of 
the  contract ;  that  is,  where,  unless  the  facts  recited  exist,  the  contract,  it 
will  be  presumed,  would  not  have  been  made ;  and  upon  the  assumed  faxt 
that  neither  party  to  this  deed  intended  to  determine  the  course  of  descent 
the  property  should  follow ;  that  they  were  not  negotiating  with  a  view  to 
such  contingency. 

"In  this  connection  counsel  asserts  tliat:  *The  idea  that  any  recital 
contained  therein  would  thereafter  determine  the  line  of  descent,  never 
entered  their  heads,  except  so  far  as  the  transfer  of  title  from  one  to 
the  other  would  control  the  same,  etc. 

"In  this  we  are  left  entirely  to  conjecture.  How  may  we  know  that 
this  form  of  transfer  of  title  to  Lillian  was  not  deliberately  adopted  by  the 
ancestor,  Lamson?" 

So  in  the  case  at  bar,  how  may  we  know  but  what  it  was  the 
deliberate  intention  of  John  H.  Todd  to  confer  upon  his  wife  a  title  by 
purchase  to  the  premises  in  the  petition  described? 

And  in  the  language  of  the  court  in  the  Patterson  case :  "While  we 
are  left  entirely  to  conjecture,  it  seems  most  reasonable  that  we  should 
rest  our  conclusion  upon  the  natural  and  legal  hypothesis  that  the  parties 
at  least  intended  to  do  7vhat  they  did.  and  do  it  as  they  did.  It  seems  to 
us  rather  free  construction  of  this  deed  to  assume  that  it  is  silent  upon  the 
question  of  who  furnished  the  consideration  named  in  it.  But  one  in- 
ference can  be  gathered  from  it,  and  that  is  that  Lillian  was  the  purchaser 
of  the  property,  and  paid  the  named  consideration  for  it.  It  is  this  recital 
which,  more  than  any  other  in  the  deed,  imparts  to  it  the  character  of  a 
deed  of  purchase,  as  distinguished  from  a  deed  of  gift  from  one  whose 
name  nowhere  appears  in  it.  Here  is  a  deed  which,  upon  its  face,  justifies 
but  one  construction ;  that  it  is  a  deed  of  purchase  frcmi  Sked  to  Lillian 
IS,.  Holbrook. 

"To  say  that  it  is  not  contradicting  its  recitals  to  prove  that  in  fact 
it  is  a  deed  of  gift  from  one  \vho  is  not  named  in  it  the  grantee,  is  a 
theory  which  we  are  not  prepared  to  adopt.  That  the  consideration  clause 
of  the  deed  may  not,  in  any  case,  be  contradicted,  we  are  not  called  upon 
to  declare.     In  manv  cases — in  fact  in  most  cases — ^the  consideration  re- 
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dtals  in  a  deed  have  little  or  nothing  to  do  with  the  effect  of  a  deed  or 
With  the  title  conveyed.  But  in  the  case  at  bar,  how  can  it  be  said  that 
tiiese  recitals  have  no  relation  to  the  effect  of  the  deed,  or  the  nature  of 
the  title  conveyed?  While  it  may  be  said  that  the  quality  of  real  estate 
as  ancestral  or  non-ancestral  property  is  never  inherent  in  the  estate  it- 
self, it  does  not  follow  that  the  character  of  a  deed,  as  a  deed  of  purchase 
or  a  deed  of  gift,  has  no  relation  to  the  quality  of  the  estate  as  ancestral 
property  or  otherwise*. 

"The  character  of  a  deed  as  a  deed  of  purchase  or  a  deed  of  gift  was 
determined  at  the  time  it  was  made  and  delivered.  How  can  it  be  said 
that  the  form  of  the  deed,  as  respects  its  recitals  of  consideration,  can 
have  no  effect  upon  the  kind  of  estate  it  conveyed,  when  the  one  question 
which  has  so  long  protracted  the  contention  in  this  case,  is  whether  the 
deed  was  a  deed  of  gift  or  purchase? 

"Our  conclusion  upon  this  question  is,  that  in  determining  whether 
an  instrument  for  the  conveyance  of  land  is  a  deed  of  purchase  or  a  deed 
of  gift,  we  may  look  to  its  recitals,  and  that  a  recital  in  such  a  deed  that 
the  conveyance  by  the  named  grantor  is  made  in  consideration 
of -a  named  sum  of  money  received  by  such  grantor  from  the  gn:antee, 
is  of  the  essence  of  the  deed,  and  so  far  concerns  its  operation  and  effect 
as  that  it  is  not  competent  to  show,  by  parol  proof,  that  in  fact  such  deed 
was  a  deed  of  gift  from  a  person  not  named  in  the  deed,  and  that  the 
named  consideration  was  in  fact  paid  by  him.*' 

I  am  aware  that  the  case  at  bar  might  5e  distinguishable  fonn< 
the  case  just  quoted  from,  and  that  our  Supreme  Court  might  hold  that 
Matilda  Todd  from  the  fact  that  the  consideration  made  was  but  $i,  and 
that  her  husband  John  H.  Todd  at  one  time  held  the  legal  title  to  the 
premises,  that  she  might  have  held  a  title  By  deed  of  gift.  But  to  do  so, 
would  be  to  hold  that  the  recital  of  a  valuable  consideration,  which  has 
always  been  the  distinguishing  feature  of  a  title  by  purchase  from  a  title 
by  a  deed  of  gift,  is  not  supported  by  the  mentioning  of  a  $t  consideration. 

The  court  would  need  to  hold  that  when  such  a  consideration  was 
mentioned  in  the  deed,  that  it  was  not  the  intention  of  the  party  to  cast 
upon  the  grantee  a  title  by  deed  of  purchase.  It  is  very  difficult  for  me  to 
see  how  the  court  could  declare  such  to  be  the  intention  of  the  parties, 
wheh  the  legal  import  of  such  intention,  placed  by  them  in  writing,  carries 
out  a  contradictory  intention. 

In  a.  recent  case  arising  in  Miami  county,  our  circuit  court  passed 
upon  the  admissibility  of  parol  evidence  to  show  the  character  of  the  con- 
sideration of  a  deed.  The  case  was  entitled  Teague  v.  Weis,  and  I  be- 
lieve has  not  been  reported.  In  this  case  the  fourth  item  of  Samud' 
Stephens'  will  was  as  follows : 

"At  the  death  of  my  wife,  I  give  and  bequeath  to  my  daughters  Mary 
Lott,  Rachael  Garrison,  Hoke  Weiss  and  Lucy  Teague,  each  (Hie-fourth* 
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part  of  the  estate  that  may  be  left  unconsumed  in  the  support  of  my  wile 
as  aforesaid.  And  it  is  my  will  that  my  said  children  divide  the  estate 
into  four  equal,  equitable  parts,  each  taking  a  part  But  should  they  be 
unable  to  agree,  then  in  that  case,  to  choose  two  or  three  judicious  men  to 
make  the  division  and  allotment  for  them,  and  in  case  any  of  said  children 
die,  leaving  no  child  or  children,  then  in  that  case,  their  portion  shall  re- 
vert back  to  my  heirs." 

During  the  lifetime  of  the  widow,  she  and  her  four  daughters  entered 
into  a  written  agreement  whereby  in  consideration  of  $40  per  year,  agreed 
to  be  paid  to  her  by  each  of  her  daughters,  the  mother  agreed  to  convey 
the  real  estate  of  the  testator  to  the  four  daughters,  by  deed  of  quit  claim, 
and  thereupon,  the  mother  and  Rachael  Garrison  and  Hoke  Weiss  ex- 
eatted  a  quit  claim  deed  to  Lucy  Teague.  Similar  deeds  were  made  to 
the  other  daughters ;  each  of  the  deeds  recited  a  ccmsideration  of  $2,100.00 
and  no  other. 

In  the  common  pleas  court,  against  the  objecticm  of  parties,  evidence 
was  introduced  showing  that  no  money  consideration  passed  from  either 
sister  to  the  other,  and  that  the  only  consideration  was  the  ccMiveyance  by 
each  of  the  other.  This  was  held  to  be  error.  The  court  in  the  opinions 
say:  "We  think  it  sufficient  to  say  that  parol  evidence  is  inadmissible  to 
show  a  different  consideration  from  that  expressed  in  a  deed  for  the  pur- 
pose of  giving  a  different  effect  to  the  operative  words  of  a  deed.  Patter- 
son V.  Lamson,  45  Ohio  St.,  yy;  McCrea  v.  Purmont,  16  Wend.,  460;  30 
Am.  Decis.  103,  and  note.  Parol  testimony  is  not  admissible  to  vary  the 
kind  of  consideration  mentioned  in  a  deed  for  land.  Wright,  J.  in  Holmes 
V.  Sullivan,  9  Ohio,  Dec.  Re.,  499.  It  follows  therefore  that  the  court 
erred  in  receiving  the  parol  evidence,  the  purpose  of  which  was  to  change 
the  effect  of  the  deed,  and  for  this  error  the  judgment  will  be  reversed 
and  the  cause  remanded/' 

This  case  ought  to  be  decisive  upcm  the  admissibility  of  parol  evidence 
in  the  case  at  bar. 

It  is  proposed  in  the  case  under  consideration  to  show  what  purpcMts 
to  be  a  deed  with  a  valuable  consideration  is  in  fact  a  deed  of  gift  In  the 
case  of  Burrage  v.  Beardsley,  16  Ohio,  468,  it  was  held  that  parol  evidence 
could  not  be  introduced  to  show  that  a  deed  reciting  a  valuable  considera- 
tion, was  in  fact  a  deed  upon  a  good  consideration  of  love  and  affection. 
This  rule  is  laid  down  in  Taylor  on  Evidence,  sec.  1040. 

The  only  way  in  which  this  court  can  accede  to  the  claim  of  the  cross- 
petitioner  is  to  hold  that  the  deeds  from  John  H.  Todd  to  Owen  Garlougfa 
and  from  Owen  Garlough  to  Matilda  Todd,  form  but  one  transaction,  and 
that  Matilda  Todd  held  title  immediately  from  John  H.  Todd;  and  far- 
ther, that  a  consideration  of  one  dollar  expressed  in  the  deed  is  not  a 
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valuaUe  consideration,  but  only  nominal,  and  therefore  it  should  be  pre- 
sumed to  be  a  deed  of  gift,  and  cast  upon  Matilda  Todd  a  title  by  descent^ 
and  not  by  purchase  within  the  meaning  of  the  statute  of  descent  and 
distribution. 

I  am  in  doubt  whether  the  decisions  wilL  justify  the  holding  that 
Matilda  Todd  held  title  to  the  premises  directing  by  deed  of  gift  from 
John  H.  Todd,  and  if  she  did  not,  the  cross-petitioner  must  fail. 

In  Brown  v.  Hunt,  i8  Ohio  St.,  311,  it  was  held— "The  title  to  real 
estate  which  must  come  to  an  intestate  by  devise,  or  deed  of  gift  from 
an  ancestor  to  continue  ancestral  property,  is  the  title  under  which  the 
intestate  immediately  held." 

This  case  is  cited  with  approved  in  Patterson  v.  Lamson,  45  Ohio 
St,  91. 

In  Hershizer  v.  Florence,  39  Ohio  St.,  516,  525,  where  the  wife  and 
her  husband  held  an  undivided  interest  in  some  real  estate,  and  for  the 
purpose  of  division,  between  themselves,  they  conveyed  it  to  a  trustee  to  be 
rcconveyed  to  them,  in  severalty,  it  was  held:  "That  the  wife  by  the 
conveyance  took  a  new  title,  and  that  the  rule  laid  down  in  Tabler  v. 
Wiseman,  2  Ohio  St.,  207,  and  in  McBain  v.  McBain,  15  Ohio  St.,  337, 
applicable  to  partition  proceedings,  but  no  new  title  is  created  thereby, 
does  not  apply  to  the  deliberate  conveyance  of  th  parties." 

The  case  of  Nesbit  v.  Trindle,  64  Ind.,  183,  is  important.  In  Indiana 
there  is  a  statute  preventing  a  husband  or  wife  frcmi  alienating  lands  de- 
rived from  either,  during  a  second  marriage.  A  wife  inherited  lands 
from  her  husband ;  a  few  days  prior  to  her  second  marriage  she  conveyed 
the  lands  for  a  consideration  of  $100.00.  She  retained  possession.  On 
the  same  day  after  her  marriage  the  lands  were  reconveyed  to  her.  It 
was  held  that  she  acquired  a  new  title  to  the  property,  other  than  by 
descent  frc»n  her  husband,  and  that  she  held  the  property  by  purchase. 
This  case  also  holds  that  parol  evidence  is  inadmissible  to  change  or  vary 
the  effect  of  the  deed.  In  the  case  at  bar,  accepting  the  view  of  the  cross- 
petitioners  that  Owen  Garlough  was  a  mere  trustee,  yet  he  held  the  l^;al 
title,  and  he  transferred  that  legal  title  to  Matilda  Todd.  Between  John 
HL  Todd  and  Owen  Garlough  there  may  have  been  a  trust.  But  there 
was  no  trust  between  Owen  Garlough  and  Matilda  Todd.  If  JcAn  H. 
Todd  held  any  title  or  interest  in  the  premises  after  he  made  the  con- 
veyance to  Owen  Garlough,  it  was  nothing  more  than  an  equitable  title, 
and  upon  Owen  Garlough  executing  the  trust  imposed  on  him,  convey- 
ing the  premises  to  Matilda  Todd,  this  equitable  title,  if  such  there  was, 
followed  the  legal  title,  and  she  became  the  holder  of  both.  If  this  were 
true,  the  legal  title  would  control.  Thus  in  Patterson  v.  Lamson,  45  Ohio 
S^*  77 f  9^  ^^  court  say :  "In  determining  whether  real  estate  is  ancestral 
or  otherwise,  the  course  of  desert  is  to  be  controlled  by  the  legal  title. 
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In  Shepard  v.  Taylor,  (R.  I.)  3  Atlantic  Rep.,  382,  it  was  held:  'When 
a  legal  estate  in  realty  and  an  equitable  one,  coming  through  different 
persons,  unite  in  the  same  holder,  the  course  of  the  legal  estate,  and  not 
that  of  the  equitable,  determines  whether  the  holder  of  both  does  or  does 
not  have  an  ancestral  estate.'  ** 

Matilda  Todd  surely  'did  not  receive  the  legal  title  to  the  real  estate 
in  the  premises  described  from  John  H.  Todd,  and  if  the  legal  title  controls 
and  must  be  held  directly  from  the  ancestor,  the  real  estate  under  consid- 
eration is  not  ancestral. 

Upon  the  proposition  that  the  court  should  hold  these  deeds  to  be 
deeds  of  gift,  because  they  contain  a  one  dollar  consideration,  I  find  no 
authority.  The  validity  of  a  contract  does  not  depend  upon  the  amount 
of  the  consideration,  unless  \t  is  sought  to  impeach  it  for  fraud.  A  one 
dollar  consideration  in  a  deed  has  been  held  to  be  nominal  when  used  with 
the  recital  of  other  good  considerations.  13  Ohio,  543.  Holmes  v,  Sulli- 
van, 9  Ohio  Dec.,  Re.,  499. 

John  H.  Todd  was  under  no  legal  obligation  to  preserve  this  property 
for  an  inheritance  to  these  cross-petitioners.  No  one  inherits  anything 
by  any  inherent  right  of  his  own.  He  gets  only  what  the  law  says  he  may 
receive.  John  H.  Todd  had  a  perfect  right  to  convey  the  property  to 
Matilda  Todd  and  cast  upon  her  a  title  by  purchase. 

By  the  ordinar>'  use  of  the  English  language,  as  generally  used  in 
the  law  of  conveyancing,  he  has  done  so.  He  has  deliberately  chosen  his 
words  under  his  own  seal  and  signature.  By  what  right  can  we  say  he 
did  not  intend  that  which  his  own  words  say  he  did  intend? 

In  Brower  v.  Hunt,  18  Ohio  St.,  34,  339,  it  is  said — 

I.  "The  ancestral  principle  found  in  our  former  and  present  statutes 
of  descent  is  not  a  preference  of  the  blood  of  the  ancestor  to  the  exclusion 
of  the  blood  of  the  intestate,  but  a  preference  of  those  of  the  kindred  of  the 
intestate  who  are  of  the  blood  of  the  ancestor;  and  where  a  preference  is 
given  to  the  blood  of  either,  to  the  exclusion  of  the  other,  it  is  given  to  the 
blood  of  the  intestate." 

So  if  I  had  doubts  in  the  case  at  bar,  I  would  decide  in  favor  of  the 
plaintiff,  for  that  will  give  a  preference  to  the  blood  of  the  intestate. 

I  confess  the  case  has  been  one  of  considerable  difficulty,  but  I  be- 
lieve the  decisions  of  the  courts  warrant  my  conclusions,  that  Matilda 
Todd  held  the  premises  by  deed  of  purchase,  and  that  parol  evidence  is 
inadmissible  to  show  otherwise. 

0.  S,  Olinger,  for  plaintiff. 

T.  /.  Pringle  &  Geo.  A.  Beard,  for  cross-petitioner. 


Digitized  by 


Google 


8UPBRIOR  AND  COMMON  PLBAS  COURTS 42f 

BsUte  of  Roth. 


HUSBAND  AND  WIFE—YEAR'S  ALLOWANCE— DOWER. 

[Oark  Probate  Court,  1899.] 

In  Re  Estate  of  Wm.  Roth. 

1.  Year's  A]:,u>wancb  to  Widow. 

Bstabluhing  the  mere  fact  that  the  marriage  relation  once  existed,  and  waa 
ncrer  legally  severed,  is  not  sufficient  to  establish  the  widow's  claim  to  the 
year's  allowance.  The  claimant  must  show  in  addition  that  the  maniagie 
relation  actually  existed  at  the  time  of  decedent's  death,  or,  if  it  did  not  exists 
that  it  was  so  without  her  wish  and  without  her  fault. 

iL  Coktract  Releasing  Aixowancb  and  Share  in  Bstate. 

A  contract  by  which  a  wife,  for  a  value  consideration,  released  all  claim  npoii 
her  husband,  and  renounced  and  waived  all  matrimonial  rights,  is  a  bar  to 
the  year's  allowance  as  his  widow  and  to  a  distributive  share  of  his  personal 
property. 

1.  Death  Defeating  Claim  for  Dowqr. 

There  is  no  provision  in  the  statutes  of  Ohio  whereby  any  one  except  a  widow 
or  widower  can  bring  an  action  for  the  assignment  of  dower  and  it  either  die 
before  such  action  is  begun,  the  estate  passes  free  from  dower. 

ROCKEI.,  J. 

In  1865,  William  Roth,  the  deceased,  was  married  in  Germany  to 
Amelia  Schwappacher.  A  son  was  born  to  them,  who  is  still  living^. 
They  did  not  live  happily  together.  Just  what  the  reason  Was,  has  not  been 
▼cry  clearly  shown.  About  the  year  1870  or  1871,  William  Roth  left  his 
wife  in  Germany  and  came  to  the  United  States.  He  also  left  all  his 
property  there,  which  amounted  to  about  $100,  which  his  wife  Amelia 
received.  It  was  rumored  that  he  eloped  with  another  woman,  but  this 
was  not  proven.  He  came  to  Pennsylvania  and  remained  there  some  two 
years,  and  is  claimed  to  have  married  his  second  wife  Thereafter  he  and 
his  second  wife  came  to  Spring^eld,  Ohio,  where  they  lived  as  man  and 
wife  until  she  died.  About  two  years  after  her  death  he  married  Margaret 
Roth,  ivvho  is  still  living.  William  Roth's  conduct  to  his  second  and  third 
wives,  and  generally,  was  that  of  an  exemplary  German  citizen.  He 
was  industrious  and  frugal,  and  with  the  aid  of  his  American  wives  ac- 
cumulated several  thousand  dollars  of  property. 

So  far  as  we  are  informed  neither  of  his  American  wives  knew  any- 
thing of  the  German  wife  until  about  two  years  ago. 

After  Roth  left  Germany  her  parents  assisted  his  wife  in  the  mainten- 
ance of  their  children.  Just  what  this  wife's  conduct  was  after  he  left 
her  or  before,  so  far  as  being  a  moral,  chaste  wife,  is  not  shown  otherwise 
than  she  bore  two  illegitimate  children,  after  he  left  her. 

Whether  she  ever  made  any  effort  to  find  out  where  her  husband  was, 
or  displayed  any  anxiety  to  continue  the  married  relations,  does  not 
appear. 

Indeed,  it  is  ver>-  doubtful  if  she  would  ever  have  come  to  the  Unitefl 
States  at  all,  except  through  the  persuasion  of  her  son.    This  son,  through 
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bis  father's  relatives,  had  discovered  where  his  fother  resided,  and  also 
learned  that  his  father  had  accumulated  some  property,  and  came  to 
America.  After  he  got  here  he  wrote  to  Germany  and  persuaded  his 
mother  to  come  here,  saying  that  if  she  came  she  could  get  some  of  his 
father's  property. 

Thereafter,  more,  it  seems,  to  get  a  share  of  his  property  tfian  to 
continue  the  marital  relations,  she  came  to  Amercia. 

About  the  first  thing  she  did  was  to  enter  a  suit  for  alimony.  While 
this  was  pending,  having  had  some  difficulty  with  the  son,  she  wanted  to 
return  to  Germany,  as  she  said,  to  live  with  her  other  children. 

In  the  absence  of  the  attorneys  on  both  sides,  the  parties,  through  a 
German  friend,  met  and  their  difficulties  were  adjusted  by  the  following 
contract. 

"I,  the  undersigned,  Amelia  Roth,  nee  Schwappacher,  do  hereby, 
certify  that  1  have  received  from  William  Roth,  one  hundred  and  fifty 
dollars  ($150.00-)  as  payment  in  full  of  all  my  accounts  and  claims  upon 
him.  I,  Amelia  Rotli,  do  hereby  absolutely  renounce  and  waive  all  mat- 
rimonial rights  and  legal  claims  upon  the  said  William  Roth.  Further 
I  promise  to  annul  my  suit  against  William  Roth  now  pending  in  the 
court  of  common  pleas,  Sprine:field,  Ohio,  and  never  to  enter  a  law  suit 
against  him  nor  raise  any  claim  whatever. 

"Springfield,  Ohio,  April  10,  1895. 

"Amelia  Roth/' 

"L.  H.  I-^renz,  Phillip  Holl,  witnesses." 

The  money  was  paid  over  to  Amelia  Roth,  to-wit,  $150  and  a  ticket 
was  purchased  for  her  to  Germany.  She  started  on  her  way ;  got  as  far 
as  Baltimore,  and  then  returned,  and  attempted  to  repudiate  the  contract 
She  did  not  remain,  however,  very  long,  but  went  back  to  Germany  and 
remained  there  until  her  death. 

I  think  it  is  clearly  shown  that  she  willingly  signed  this  contract,  and, 
as  she  was  a  woman  of  education,  it  is  presumed  she  understood  its  pur- 
port. One  significant  thing  appears,  that  while  these  negotiations  were 
pending,  she  made  no  claim  on  William  Roth,  either  legal  or  moral.  She 
did  not  assert  that  William  Roth  deserted  her  without  cause.  She  rather 
acted  as  if  the  separation  was  her  fault  as  much  as  his. 

On  December  6,  1895,  William  Roth  died,  cohabiting  with  Margaret 
Both  as  his  wife.  His  will  was  probated,  and  L.  H.  Lorenz  qualified  as 
executor.    Appraisers  were  appointed  to  appraise  the  personal  estate. 

In  their  return  of  appraisement  they  recognize  Margaret  Roth  as 
the  widow  of  William  Roth,  and  set  off  to  her  year's  support  the  siun  of 

$350. 

To  thi3  action  of  the  appraisers  in  setting  this  amount  off  to  Mar- 
garet Roth,  Amelia  Roth  excepts,  and  claims  that  she,  never  having  been 
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divorced  from  William  Roth»  is  his  widow  in  law,  and  entitled  to  said 

»3SO. 

Since  these  exceptions  were  filed,  Amelia  has  also  died.  But,  by  con- 
sent of  parties,  the  case  is  to  be  treated  as  revived  in  the  name  of  her  per- 
sonal representatives. 

Sections  6040  and  6041,  Rev.  Stat,  require  that  the  year's  mainten- 
ance be  set  off  to  the  widow  and  minor  children  of  the  decedent 

Amelia  Roth  having  been  married  to  the  decedent  and  never  divorc- 
ed, is  legally  the  widow  of  said  William  Roth. 

This  being  true,  the  first  question  to  arise,  is :  Can  the  court  consider 
any  other  matter,  or  will  this  fact  alone  entitle  her  to  the  year's  allow- 
ance provided  by  sees.  6040  and  6041,  Rev.  Stat? 

The  provisions  of  our  law  are  not  very  plain  upon  this  proposition. 
It  is  generally  presumed,  that  but  one  person  will  claim  to  be  the  widow 
of  a  deceased  person,  and  the  legislature  always  speaks  of  such  person  as 
the  widow,  etc. 

Section  6043,  Rev.  Stat.,  provides  that  the  court  may  increase  or  de- 
crease the  allowance,  but  does  not  seem  to  give  the  court  original  juris- 
diction to  fix  the  allowance. 

But,  in  a  case  like  the  present,  as  the  court  must  act  upon  the  re- 
turn of  the  appraisers,  this  matter  comes  in  an  indirect  way,  in  determin- 
ing Whether  the  appraisers  have  properly  discharged  their  duty. 

The  object  and  purpose  of  the  year's  allowance  is  to  furnish  the 
means  of  support  to  the  familv  of  a  deceased  person,  for  a  short  time, 
until  the  estate  may  be  ready  for  distribution,  or,  if  there  is  no  estate  for 
distribution,  until  some  other  means  of  support  is  found. 

It  always  seems  to  have  its  basis  upon  the  existence  of  a  family  re- 
lation. 

In  the  case  at  bar,  the  legal  wife  of  William  Roth,  is  not  the  person 
with  whom  he  sustained  the  family  relations  at  the  time  of  his  death. 
Thus,  if  judged  by  the  words  of  the  statute  alone,  Amelia  Roth  is  enti- 
tled ta  the  set-offs.  • 

If  we  are  to  consider  the  objects  and  purposes  of  the  year's  allow- 
ance, Margaret  Roth  is  the  proper  one  to  have  this  allowance. 

Which  shall  prevail?    Both  cannot. 

Whatever  may  have  been  the  faults  of  William  Roth,  Margaret  was 
gnilty  of  none.  The  illegal  relations  she  sustained  to  William  Roth  was 
not  with  her  knowledge. 

Until  the  appearance  of  Amelia  she  knew  of  no  such  previous  rela- 
tion. William  Roth  had  lived  here  for  many  years  with  another  woman 
known  as  his  wife  until  her  death.  The  family  relation  between  Wil- 
liam Roth  and  Amelia  had  not  existed  for  at  least  twenty-five  years  be- 
fore his  death.    This  is  one  of  the  few  cases  where  truth  is  almost  as 
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-Strange  as  fiction.  There  have  been  some  cases  where  even  a  legal  wife 
was  refused  the  year's  allowance.  Thus  in  Kersey  v.  Bailey,  52  Mc, 
201,  where  it  is  said  : 

"The  appellant,  though  the  legal  wife  of  the  deceased,  had  not 
lived  or  cohabited  with  him  for  more  than  forty  years.  True  be  had 
deserted  her,  but  subsequently  she,  supposing  him  to  be  dead,  married 
another  man  with  whom  sbe  lived  and  cohabited  as  man  and  wife»  for 
thirty  years  and  more,  ana  imtil  his  decease. 

"The  intestate,  on  his  return  to  this  state  many  years  ago,  finding 
that  she  had  formed  new  ties,  allied  himself  to  another  woman  by  whom 
he  had  a  family,  and  in  conection  with  whom  the  little  property  left  by 
liim  at  his  decease  would  seem  to  have  been  acciunulated. 

"The  appellant,  entangled  with  her  new  connection,  does  not  appear 
to  have  made  any  claim  upon  him  for  support,  during  the  long  tiine 
that  had  elapsed  after  his  return  to  this  state  before  his  decease.  She 
lost  nothing  by  his  death  which  she  had  not  before  possessed. 

"In  fact  there  seems  to  have  been  a  tacit  relinquishment  by  each  of 
all  claims  upon  the  other  for  more  than  a  quarter  of  a  century.  It  is 
plain  she  contributed  nothing  by  her  industry  and  prudence  to  the  ac- 
aunulation  of  the  three  or  four  hundred  dollars  out  of  which  she  now 
claims  an  allowance.  But  while  we  impute  no  blame  for  the  sundering 
of  this  old  connection,  we  do  not  see  that  tl\e  judge  of  probate  erred  in 
refusing  an  allowance  under  the  circiimstances." 

With  a  few  exceptions,  this  case  is  very  similar  to  the  case  under 
consideration.  These  exceptions  are,  that  in  the  case  at  bar,  it  is  not 
known  that  the  separation  was  the  fault  of  the  husband,  and  it  is  not 
shown  that  the  wife  had  for  any  great  leno^h  of  time  known  the  where- 
abouts of  her  husband.  Yet  it  is  probable,  if  it  had  not  been  for  the  pur- 
pose of  getting  some  money  from  him,  she  never  would  have  come  to 
America. 

While  Amelia  Roth  never  wedded  again,  she  did  that  which  was  • 
worse,  in  asstmiing  improper  relations  which  resulted  in  the  birth  of  two 
illegitimate  children. 

I  am  not  sure  but  that  the  case  at  bar  is  a  stronger  case  against  the 
legal  widow  than  the  case  of  Kelsey  v.  Bailey,  52  Me.,  201,  just  quoted 
fioni. 

In  Spiers'  appeal,  26  Pa.,  233,  the  intestate  died  at  Philadelphia  on 
June  10,  1853.  He  left  a  widow,  Anna  M.  Spiers,  surviving  him,  who,  at 
the  time  of  his  death,  was  living  in  the  city  of  Gettingen,  Hanover.  Spiers 
had  been  in  this  country  about  fifty  years.  A  short  time  before  his  deatih 
he  had  written  to  her  to  join  him  in  this  country,  which  she  promised  by 
letter  to  do.  In  the  mean  time  Spiers  died,  and  his  property  was  tak^ 
X>osscfsion  of  by  an  administrator,  and  converted  into  cash,  after  which 
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Mrs.  Spiers  arrived  in  this  country,  and  she  claimed  her  $300  for  a  year's 
allowance.    This  was  done  tinder  a  law  of  that  commonwealth. 

In  the  opinion  the  court  says  :• 

"That  act  was  designed  to  prevent  the  family  of  a  decedent  from 
being  deprived  of  a  home  immediately  upon  his  death,  and  the  proper^ 
which  the  law  exempts  is  to  be  retained  by  the  widow.  Neither  the  in- 
istitution  nor  the  language  of  the  act  apply  to  the  case  of  a  wife  who  has 
lived  in  a  foreign  country  for  years,  separated  from  her  husband,  and 
never  formed  a  part  of  his  family  here." 

In  a  recent  case  in  the  same  court,  the  husband  and  wife  had 
married  in  Canada  in  1873,  and  lived  together  four  or  five  years,  during 
which  time  three  children  were  bom  to  them,  and  he  abandoned  them  in 
188 1,  and  went  where  they  knew  not. 

In  two  or  three  years  he  wrote  to  his  wife,  requesting  her  to  meet 
him  in  Hamilton,  Ontario.  She  did,  and  they  were  reconciled.  About 
October  i,  1884,  he  left  for  the  States  with  an  understanding  that 
he  would  secure  a  home  for  her  and  she  should  remain  until  he  sent 
for  her.  He  occasionally  wrote  until  November,  1884,  after  which  she 
heard  nothing  from  him.  Neither  did  she  know  at  any  time  where  hi 
was.  In  fact  he  settled  in  Lancaster,  Pa.,  in  1888,  and  in  1889  he  mar- 
ried another  woman  who  lived  with  him  there  tmtil  August  28,  1893,  when 
he  died.  His  first  wife  was  never  divorced.  She  had  been  supporting 
herself  for  several  years  in  Pennsylvania. 

In  the  opinion  the  court  says :  "All  the  evidence  points  to  the  con- 
clusion that  the  appellee  was  a  devoted  wife  and  mother.  There  was  no 
time  after  his  departure  in  1884  that  she  would  not  have  gladly  welcomed 
a  redemption  of  his  promise,  and  rejoiced  in  a  re-united  family.  It 
was  no  fault  of  hers  that  she  was  not  a  member  of  his  household  at  the 
time  of  his  death.  It  was  his  illegal  acts  and  bad  faith  that  excluded  her 
from  it. 

"In  contemplation  of  law  the  family  relation  still  existed  and  his 
domicile  was  hers.  Why  then  should  she  be  denied  the  exemption  which 
the  law  allows  the  widow?  Surely  a  refusal  of  her  claim  for  it  must 
have  something  more  to  rest  upon  than  his  repudiation  of  his  marital 
Ydws'and  duties. 

"The  only  case  which  seems  to  lend  some  support  to  the  appellant's 
contention  is  Spiers'  appeal,  26  Pa.  St.,* 233. 

"In  that  case  the  wife  lived  in  a  foreign  country,  and  never  formed 
a  part  of  her  husband's  family  here.  There  is  nothing  in  the  report  of 
the  case  explanatory  of  their  apparent  separation,  nor  an3rthing  which 
suggests  that  he  deserted  her.  All  that  appeared  was  the  bare  fact  that  • 
she  did  not  come  to  this  country  with  him  or  while  he  lived,  although 
his  home  was  here  for  nearly  five  years  before  his  death.    The  case  can- 

28    a  &  C  P.    Vol.  9 
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tiot  therefore,  be  regarded  as  an  authority  for  the  proposition  that  a  hus- 
band's causeless  and  wilful  desertion  his  wife  constitutes  a  bar  to  her 
claim  for  the  exemption  of  1851. 

'"In  the  subsequent  cases  in  which  the  claim  was  disallowed  on  the 
ground  of  severance  of  the  family  relation,  the  separation  was  the  volun- 
tar>'  act  of  the  wife,  the  result  of  her  misconduct,  or  founded  upon  an 
agreement  for  alimony,  and  a  release  of  all  her  claims  upon  the  husband's 
esute." 

Grier's  estate,  30  Att.,  727, 

This  case  is  important  as  showing  that  where  the  separation  was  the 
Toluntary  act  of  the  wife,  the  result  of  her  misconduct,  or  founded  on 
agreement  for  alimony,  or  a  release  of  all  her  claims  upon  the  husband's 
estate,  she  will  not  be  entitled  to  claim  the  year's  allowance. 

All  these  cases  recognize  tliat  the  establishment  of  the  mere  fact  that 
the  marriage  relation  once  existed  and  was  never  legally  severed  will 
not  be  sufficient  to  establish  the  widow's  claim  to  the  year's  allowance. 
The  claimant  must  show  in  addition  that  the  marriage  relation  actually 
existed  at  the  time  of  the  decedent's  death,  or  if  it  did  not  exist,  that  it 
was  against  her  wish  and  without  her  fault. 

Measured  by  these  rules  what  is  the  result  in  the  case  at  bar?  Was 
the  separation,  and  the  continued  severance  of  the  marriage  relation  with- 
out Amelia  Roth's  consent?  There  is  nothing  to  show  such  to  be  the 
case. 

She  never  made  any  effort  to  find  him  or  resume  marital  relations. 
When  she  did  find  him  she  brought  a  suit  for  alimony.  No  where  do  we 
find  her  showing  any  signs  of  sorrow  at  the  separation,  or  any  desire  to 
again  live  as  the  wife  of  William  Roth.  She  did  not  write  to  her  hus- 
band. When  she  signed  the  contract  hereinbefore  referred  to,  she  did 
not  say  anything,  which  showed  that  she  thought  he  left  her  against  her 
wish.  From  all  the  circumstances,  I  cannot  say  that  the  separation  and 
the  continuance  of  the  same  was  against  her  wish  or  consent  Was  the 
separation  without  her  fault? 

It  is  shown  that  she  caused  some  trouble  about  living  at  the  domicile 
provided  by  the  husband,  and  thteatened  to  or  did  leave  him  several 
times  before  he  left  her.  Whether  she  was  virtuous  all  the  time  is  not 
known,  but  we  do  know  that  within  a  few  years  after  her  husband  came 
to  America  she  bore  children  who  could  not  claim  Wm.  Roth  as  father. 
By  this  act  she  certainly  gave  recognized  grounds  for  a  legal  separation. 

There  is  no  evidence  that  at  any  time  she  was  a  good,  faithful  wife  to 
Wm.  Roth.  It  may  have  been  from  the  immoral  acts  and  tendencies  of 
'  Amelia  Roth  that  her  husband  deserted  her  and  came  to  America.  As  a 
rule  virtuous  women  do  not  readily  become  immoral. 
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Bstate  of  Roth. 

There  is  something  all  tlirotigh  this  matter  that  strongly  suggests 
that  Amelia  Roth  recognized  tliat  the  separation  was  largely  her  fault 
William  Roth  married  here  and  provided  well  for  his  American  wife  and 
family.  He  was  not  licentious,  or  qitarrclsomc,  but  moral,  kind  and 
industrious,  and  it  is  hard  to  escape  the  thought  that  if  Amelia  Roth 
would  have  been  a  good,  faithful  wife,  he  would  not  have  deserted  her. 
I  cannot  find  that  the  separation  and  its  continuance  was  without  her 
fault  And  in  the  absence  of  the  contract  she  made  with  William,  I 
believe  she  would  still  not  be  entitled  to  the  year's  allowance,  as  the  widow. 
6f  William  Roth, 

In  the  case  of  the  estate  of  Wm.  Hough  in  this  court  it  was  held 
that  there  where  was  a  minor  child,  a  contract  could  not  be  made  barring  a 
widow  from  claiming  a  year's  allowance. 

But  in  the  same  case  it  was  intimated  that  where  there  was  no  such 
child,  she  could  make  such  contract.    And  such  is  probably  the  law. 

Having  found  no  other  grounds  that  Amelia  Roth  is  not  entitled  to 
such  allowance,  this  matter  need  not  further  be  considered,  except  to  say 
tnat  I  am  rather  of  the  opinion  that,  taken  in  consideration  with  her 
ccmtinued  separation,  return  to  Germany,  with  no  minor  child,  the  con« 
tract  between  Wm.  Roth  and  Amelia  is  sufficient  to  bar  her  of  her  year's 
maintenance. 

It  was  desired  by  parties  that  the  court  also  express  an  opinion 
whether  Amelia  is  barred  of  dower  in  William  Roth's  real  estate,  and  dis- 
tributive share  of  the  personalty. 

To  my  mind,  Amelia  Roth  having  died  before  assignment  of  dower, 
the  same  cannot  now^  be  enforced. 

Our  statutes  make  no  provision  for  any  one  bringing  a  suit  to  assign 
dower,  except  a  widow  or  a  widower.  Provision  is  made  if  the  widow 
or  widower  die  after  the  suit  is  commenced  that  it  may  be  continued  in 
the  name  of  the  administrator.  But  the  bringing  of  such  suit  by  an  admin- 
istrator is  not  provided  for  by  statute  or  sustained  by  the  principles  of  the 
common  law,  for  reason  so  palpable  in  the  law  of  dower  as  not  to  require 
further  discussion  here. 

I  am  also  of  the  opinion  that  the  contract  or  release  signed  by 
Amelia  Roth  is  a  bar  to  her  right  to  a  distributive  share  of  the  personalty 
of  the  decedent. 

/.  L.  Zimmerman,  for  Amelia  Roth. 

Geo.  Arthur,  for  estate. 
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ASSIGNMENT  FOR  CREDITORS— HOMESTEAD. 

[Hamilton  Common  Pleas,  November,  1898.] 
F.  S.  Starkey,  Assignbb,  etc.,  v.  H.  C.  Wainright,  kt  ai<. 

1.  Exemptions— Rents  Coi<i«ected  by  Assignee. 

An  assignor  is  not  entitled  to  homestead  exemption  from  rents  collected  dar- 
ing the  assignment  by  the  assignee,  as  against  the  claim  of  a  mortgagee  of 
the  leased  property,  where  the  proceeds  from  the  sale  of  the  property  were 
not  sufficient  to  satisfy  the  mortgage. 

2.  Duty  of  Assignee  to  Pay  Taxes  Which  had  Accrued  Upon  Said  Reax, 
Estate. 

As  between  the  assignor,  who  is  also  the  mortgagor,  and  the  mortgagee,  the 
latter  is  entitled  to  the  payment  of  taxes*  which  have  accrued  upon  the  mort- 
gaged real  estate  during  the  official  term  of  the  assignee,  from  the  rental 
derived  from  the  properly  itself. 

8.  Purchase  Money  Against  Homestead  Right. 

Until  the  purchase  money  is  paid,  the  purchaser  has  no  such  estate  in  land  at 
will  support  a  homestead  right  in  the  i>roperty  or  to  rents  collected  against 
the  party  to  whom  the  purchase  money  is  due. 

Appeal  from  Probate  Court. 
Spiegel,  J. 

This  case  comes  into  this  court  upon  an  appeal  from  an  order  of 
the  probate  court,  as  follows: 

"And  this  cause  coming  on  further  to  be  heard  upon  the  application 
of  Henry  C.  Wainright,  the  assignor  herein,  and  upon  his  affidavit  on 
file,  for  an  allowance  to  him  in  lien  of  homestead  exemptions,  a  sum  of 
money  not  exceeding  $500,  out  of  the  rent  collected  by  said  assignee,  and 
derived  from  the  real  estate  sold  in  this  cause  during  the  administration  of 
said  estate,  the  court  finds  that  the  assignee  had  collected  rents,  up  to 
the  time  when  the  assignor  filed  his  claim  for  homestead  exemption  here- 
in, the  sum  of  $382 ;  and  that  said  assignor  was  and  now  is  a  married  man 
and  the  head  of  a  family,  not  an  owner  of  a  homestead,  but  a  resident  of 
the  state  of  Ohio,  living  with  and  supporting  his  family  in  said  county  and 
state ;  that  the  wife  of  said  assignor  is  not  the  owner  of  a  homestead,  and 
that  the  said  assignor,  Henry  C.  Wainright,  has  claimed,  demanded  and 
selected  the  rents,  not  exceeding  $500,  now  in  the  hands  of  said  assignee, 
exempt  to  him  in  lieu  of  a  homestead  under  the  laws  of  Ohio,  and  by 
reason  of  the  said  mortgage  of  the  St.  Clair  Building  &  Loan  Company, 
the  said  assignor  is  not  entitled  to  hold  said  rents,  or  any  part  thereof, 
exempt,  to  all  of  which  the  said  Henry  C.  Wainright  excepts,  gives  notice 
of  appeal  and  appeal  bond  is  fixed  at  $200. 

"It  is,  therefore,  ordered  tliat  said  assignee  pay: 

"First — The  taxes  and  penalty,  including  December  installment, 
1897,  a  lien  upon  said  real  estate,  amounting  to  $140.35. 

"Second — That  he  pay  the  street  assessments,  a  charge  upon  said 
real  estate,  amounting  to  $52.10. 
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"Third — ^That  he  be  allowed  herein^the  siim  of  $106.03,  money  ex- 
pended by  him  for  bond,  expense  cleaning  vault  and  repair  to  premises^ 
water  rent,  etc. 

"Fourth — ^That  he  pay  the  court  costs,  taxed  at  $133.16. 

"Fifth — ^That  he  reserve  to  himself  his  allowance  as  assignee,  in- 
cluding statutory  and  attorney's  fee,  heretofore  found  due  him  by  the 
court,  amounting  to  $130;  to  which  said  plaintiff,  F.  S.  Starkey,  excepts. 

"Sixth— That  he  distribute  to  the  St.  Clair  Building  &  Loan  Com- 
pany the  balance  of  the  proceeds  in  his  hands,  including  the  rents  collected 
by  him,  of  said  real  estate  on  account  of  is  claim  as  heretofore  found 
due  it." 

Counsel  for  plaintiff  claims  that  the  assignor  is  entitled  to  a  home- 
stead exemption,  to-wit,  or  $500  in  lieu  thereof,  or  such  amount  as  has 
been  collected  by  the  assignee  as  rental  for  the  assigned  premises  during 
said  assignment. 

I  do  not  believe  this  claim  to  be  well  founded. 

The  total  amount  collected  as  such  rents  was  about  $400;  and  it  can- 
not be  controverted  that  the  fourth  item  of  the  order  of  the  probate  cotuii 
lo-wit»  the  court  costs,  precedes  the  homestead  exemption. 

The  next  question  to  be  determined  is  whether  it  was  the  duty  of 
the  assignee,  during  his  official  term,  to  pay  the  taxes  which.had  accrued 
upon  said  real  estate.  As  between  the  assignor,  who  was  also  the  mort- 
gagor, and  the  building  association,  it  seems  to  me  there  can  be  no  ques- 
tion that  the  latter  is  entitled  to  the  payment  of  said  taxes  from  the  rental 
derived  from  the  property  iself. 

The  next  question,  whether  the  assignor  is  entitled  to  any  part  of 
said  rents  collected,  in  payment  of  his  homestead  claim,  the  amount  due 
to  the  building  association,  under  its  mortgage,  not  being  paid  in  full 
from  the  proceeds  of  the  sale  of  the  real  estate  itself,  must  be  decided  in 
favor  of  the  mortgage,  to-wit,  the  building  association. 

In  Hutchinson  v.  Straub  et  al.,  9  Circ.  Dec,  171,  the  syllabus  of  the 
case  reads  as  follows:  "Rents  from  the  land  so  mortgaged  partake  of  the 
nature  of  the  land  itself,  and  an  assignee  holds  the  same  as  trustee  of  the 
mortgagee  rather  than  for  general  creditors,  who  had  no  lien  upon  the 
land  itself  or  of  the  proceeds  thereof." 

The  amount  still  due  the  building  association  after  the  sale  exceeds 
the  amount  collected  as  rents,  and  of  itself  would  be  sufficient  to  justify 
the  dismissal  of  the  appeal. 

But,  in  addition  to  the  foregoing  rules  deduced  from  the  facts  beiore 
we,  the  testimony  further  shows  that  the  mortgage  given  to  the  building 
association  by  the  assignor  was  for  a  balance  of  unpaid  purchase  money 
for  his  homestead.  I  think  the  rule  is  well  established  that  until  the  pur- 
chase money  is  paid  the  purchaser  has  not  such  an  estate  in  land  as  wilt 
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mipport  the  homestead  right  against  the  party  to  whom  the  purcbaie 
money  is  due.  The  building  association  having  advanced  the  money  for 
the  purchase  of  the  homestead  of  the  assignor,  its  lien  is  paramount  to  bit 
homestead  right ;  and  the  sale  of  the  property  not  having  realized  the  full 
amount  of  its  claim,  the  probate  court  did  not  err  in  adding  to  the  amount 
thus  realized  the  rentals  collected  by  tlie  assignee. 

The  judgment  of  the  court  is,  therefore,  that  said  appeal  be 
dismissed. 

P.  S.  Starkey  for  plaintiflF. 

Burch  and  Johnson  and  J.  G.  Htidson,  for  Wainright. 

Cobb  &  Howard,  for  the  St.  Clair  Building  &  Loan  Company. 

Corporation  counsel  for  the  city. 


MUNICIPAL  CORPORATIONS— CONTRACTS. 

[Hamilton  Common  Pleas,  1899.] 
Cincinnati  (City)  v.  Edison  Bi<bctric  Co. 

1.  LlABU<lTY  UNDBR  A  CONTRACt  MaTnAI.I«Y  BnTBRBD  IMTO. 

A  party  to  a  contract  mutually  entered  into,  cannot  by  his  own  action,  reliere 
himself  of  liability  thereunder,  where  no  right  to  do  so  is  resenred  in  the 
contract  itself. 

%  Rui^B  AppiSed.  i 

A  municipal  corporation  has  no  right,  without  notice,  to  rescind  such  contract, 
entered  into  in  good  faith,  after  the  other  party  has  undertaken  its  fulfillment 
and  expended  a  large  sum  of  money,  to  its  detriment  and  loss  if  the  dty 
should  unreasonably  rescind  the  contract 

8.  BxBRCisB  OP  Right  to  Rbscind  a  Contract. 

A  right  to  rescind  a  contract,  must  be  exercised  within  a  reasonable  time. 
Dealing  with  the  other  party  and  permitting  large  expenditures  of 
money  to  be  made,  upon  the  theory  that  there  is  a  subsisting  contract,  or  an 
unreasonable  delay  in  exercising  the  right  of  rescission,  amounts  to  a 
waiver  of  such  right. 

4.  Dbi^y  Paiung  to  Work  Abandonmbnt. 

Delay  in  completing  a  lighting  contract  with  a  municipal  corporation,  cansed 
by  the  submission  of  certain  questions  to  arbitration,  as  provided  for  in  the 
contract,  and  by  a  suit  against  the  company  to  determine  the  validity  of  the 
contract,  is  not  such  an  unreasonable  delay  as  to  work  an  abandonment  of 
the  contract  by  the  lighting  company. 

Smith  (S.  W.).  J.  h^ 

In  this  case  the  plaintiff  alleges  that  it  brings  this  action  pursuant 
to  instructions  from  the  board  of  legislation  of  the  city  of  Cincinnati, 
passed  by  resolution  on  February  2y,  1899  to  enjoin  the  defendant,  the 
Cincinnati  Edison  Electric  Company,  from  lighting  certain  districts  with 
electricity,  to-wit,  the  seventh,  eighth  and  ninth  districts,  as  designated  by 
the  board  of  legislation,  on  the  ground  that  the  said  Edison  Electric  Com- 
pany has  abandoned  its  contract  with  the  city  of  Cincinnati,  and  that 
acquiescing  in  said  abandonment,  the  said  city  asks  the  courts  to  declare 
and  adjudge  that  the  defendant,  the  Cincinnati  Edison  Electric  Corn- 
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|iany,  has  forfeited,  waived  and  abandoned  its  rights  under  a  certaio 
contract  to  light  said  district  or  any  of  them,  and  that  said  company  be 
enjoined  from  asserting  as  against  said  city  any  right  to  light  any  of 
said  districts,  or  receive  compensation  for  the  same,  or  maintain  posts^ 
poles,  fixtures,  appliances  or  wires  in  said  districts,  and  that  the  city 
authorities  be  enjoined  from  issuing  any  permits  for  the  carrying  out  of 
said  contract,  and  for  an  order  of  injunction  against  the  officers  of  said 
city  from  issuing  warrants  for  the  payment  therefor. 

To  this  the  defendant  company  files  an  answer  in  which  it  sets  up 
that  it  has  a  certain  contract  for  the  lighting  of  the  said  city  of  Cincinnati 
with  electricity,  and  denies  certain  allegations  contained  in  the  petition^ 
and  alleges  that  it  has  not  abandoned  its  contract,  and  that  the  city  of  Cin* 
dnnati  is  not  entitled  to  the  relief  prayed  for. 

To  this  the  plaiutifT  files  a  reply  in  which  the  city  denies  all  the  new 
matter  contained  in  the  answer  of  the  defendant  Issues  have  been 
joined  in  the  case,  and  were  submitted  to  the  court  upon  the  evidence. 

It  appears  from  the  evidence  that  on  May  31,  1892,  the  city  of  Cin- 
cinnati entered  into  a  contract  for  the  lighting  of  the  city  with  electricity 
with  the  Cincinnati  Edison  Blectric  Company;  that  after  the  first  district 
was  lighted  the  defendant  company  undertook  the  lighting  of  the  second 
district  and  other  contiguous  territory  as  designated  by  ordinance,  but 
by  reason  of  certain  delays  the  city  of  Cincinnati  claims  that  the  com- 
pany abandoned  its  contract  and  by  reason  of  that  abandonment,  enacted 
on  October  24,  1898,  the  ordinance  known  as  number  237,  which  repealed 
the  ordinance  known  as  number  647,  which  designated  certain  districts 
which  the  Edison  Electric  Company  should  light. 

The  question,  therefore,  before  the  court  to  be  determined  is  whether 
or  not  the  contract  as  originally  made  between  the  city  of  Cincinnati  and 
the  Edison  company  was  abandoned  by  the  company,  and  whether  or 
not  the  city  has  acquiesced  in  that  abandonment. 

The  court  is  of  the  opinion,  from  the  evidence  adduced  at  the  hearing 
of  this  case,  that  the  Cincinnati  Edison  Electric  Company  did  not  aband- 
on its  original  contract  with  the  city.  The  contract  as  passed  by  the  ordi- 
nance was  one  that  could  not  be  determined  or  set  aside  at  the  will  of 
the  city.  On  the  faith  of  the  contract  a  large  expenditure  of  money  was 
made  for  the  building  of  the  plant ;  and  the  reasons  urged  by  the  city  of 
Cincinnati  to  substantiate  its  claim  that  the  company  abandoned  its  con- 
tract, to-wit,  that  the  company  delayed  in  its  work,  cannot  be  held  by  the 
court  to  be  a  reasonable  delay,  by  reason  of  the  fact  that  certain  questions 
were  submitted  to  arbitration,  for  which  the  contract  provides,  and  by  rea- 
son of  the  suit  brought  against  the  electric  light  company  to  determine  the 
validity  of  the  contract.  There  was  no  unreasonable  delay  in  the  perform- 
ance of  work  on  the  part  of  the  electric  light  company,  for  the  testunony 
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ihows  that  as  soon  as  reasonably  could  be  expected,  after  permits  were 
granted  by  the  board  of  administration,  the  work  upon  the  districts  to  be 
lighted  was  undertaken,  and  as  soon  as  notified  by  the  city  authorities  the 
dectric  light  company  undertook  to  perform  its  part  of  the  contract.  The 
right  to  rescind  such  a  contract  was  not  exercised  by  the  city  within  a  rea- 
sonable time.  The  city  never  complained,  and  never  gave  notice  to  the 
electric  light  company  of  its  purpose  to  cancel  the  contract ;  and  while  it 
is  true  that  an  ordinance  was  passed  which  attempted  to  repeal  the  ordi- 
Usahce  designating  the  seventh,  eighth  and  ninth  districts  to  be  lighted  with 
electricity,  the  city  could  not  relieve  itself  from  the  obligations  of  its  con- 
tract in  this  manner.  The  right  to  so  terminate  this  contract  in  this  way 
was  not  reserved  to  the  city  in  the  original  contract,  and  it  is  not  possible 
for  one  party  by  its  own  action  to  relieve  itself  from  liability  under  a  con- 
tract mutally  entered  into,  where  no  right  to  do  so  is  reserved  in  the  con- 
tract between  the  parties. 

Not  only  this,  but  if  the  delay  of  the  electric  light  company  to 
promptly  undertake  to  light  these  districts  and  its  failure  to  perform  was 
80  unjustifiable  that  the  city  has  a  right  to  rescind  the  contract,  it  was 
necessary  to  the  exercise  of  that  right  that  the  city  should  have  taken 
prompt  and  reasonable  action  on  the  discovery  of  the  breach  of  the  con- 
tract in  this  respect  by  the  electric  light  company. 

The  electric  light  company  has  been  endeavoring  to  carry  out  its 
contract.  The  testimony  shows  that  it  has  now  a  larger  and  more  com- 
modious plant  than  it  had  at  the  time  the  contract  was  made.  It  has  in- 
vested a  considerable  sum  of  money  in  this  respect.  The  city,  in  view  of 
all  this,  has  without  notice  of  any  sort  to  the  company,  allowed  these  ex- 
tensive improvements  to  be  made,  and  instead  of  claiming  a  right  to  re- 
scind, it  has  remained  quiet  and  allowed  and  permitted  the  electric  light 
company  to  proceed -with  a  view  of  carrying  out  its  contract.  In  the 
light  of  such  testimony/  the  court  must  necessarily  consider  that  the  city 
regarded  the  contract  as  a  subsisting  one  up  to  and  including  the  time 
when  the  repeal  of  the  ordinance  was  had. 

It  is  a  well  settled  principle  of  law  that  if  a  party  has  a  right  to  re- 
scind a  contract  he  must  exercise  the  right  within  a  reasonable  time,  and 
not  wait  until  a  rescission  will  work  a  great  injury  to  the  opposite  party. 
Tf  he  deals  with  the  other  party,  and  permits  large  expenditures  of  money 
to  be  made,  upon  the  theory  that  there  is  a  subsisting  contract,  he  waives 
the  right  of  rescission,  and  unreasonable  delay  on  the  part  of  hun  to 
whom  the  right  of  rescission  belongs  is  generally  deemed  to  be  a  waiver 
of  such  right.  Mills  v.  Osawatomie,  53  Pac,  470,  decided  June  11,  1898; 
Winfield  v.  Water  Co.,  51  Kas.,  70. 

In  this  case,  the  court  is  of  the  opinion,  upon  the  testimony  submit- 
ted, that  there  has  been  no  abandonment,  of  this  contract  by  the  electric 
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fight  company;  that,  on  the  contrary,  the  company  has  used  all  reason- 
able endeavors  to  fulfill  its  contract,  and  that  the  city  has  no  right  without 
notice  to  undertake  to  rescind  a  contract  entered  into  in  good  faith,  aftetc 
the  other  party  has  undertaken  its  fulfilhnent  and  expended  a  large 
amount  of  money,  to  its  detriment  and  loss  in  case  the  city  should  unrea- 
sonably undertake  to  rescind  its  contract. 

The  judgment  of  the  court,  therefore,  will  be  that  he  injunction 
» will  be  denied. 

BlHs  G.  Kinkead.  corporation  coimsel;  Wade  H.  Ellis,  Wm.  M. 
Ampt,  for  plaintiff. 

Poraker,  Outcalt,  Granger  &  Prior,  for  defendant. 


RIGHT  TO  SOLEMNIZE  MARRIAGES. 

[Cuyahoga  Probate  Court,  1899.] 

In  thb  Mattbr  op  Rbv.  Buibr  W.  Rbinhart. 

L  Hbanuvg  of  thb  Word,  "Gospbi^/'  in  Marriaob  Laws. 

The  word  "  gotpel/'  as  used,  in  Sec.  6886  Rev.  8ut»  designating  the  class  wha 
may  receive  license  to  solemnize  marriages,  does  not  restrict  the  right  ta 
christian  ministers.  The  word  is  used  in  its  broadest  sense  and  means  "any 
minister  of  religion." 

f.  Tbrm,  " Ordained  Minister." 

And  the  term  *'  ordained  minister/'  in  the  marriage  laws  of  Ohio,  had  no  regard 
to  any  particular  form  of  administering  the  rite  or  any  special  form  of  ctre*. 
mony. 

t.  I«ICBNSB  to  SOI^MNIZB  BAARRI46B8,  TO  WHOM. 

The  license  may  be  issued  to  officers  of  the  Salvation  Army,  who  are  en^faged 
under  such  authority  in  ministering  in  religious  affairs,  and  to  all  Proiea-> 
tant  ministers.  Catholic  priests,  Jewish  rabbis,  teachers  and  ministers  of  spir- 
itualistic philosoph;^,  and  to  all  who  have  been  appointed  or  are  recognized 
in  the  manner  required  by  the  regulations  of  their  denominations,  and  are 
devoting  themselves  generally  to  the  work  of  officiating  and  ministering  in 
the  leligious  interests  and  affairs  of  such  societies  or  bodies. 

4.  Church  op  Disciplbs  op  Christ— Ministbr. 

A  person  chonen  and  elected  as  minister  by  a  congregation  of  Disciples  of  Christ, 
which  is  the  unit  of  organization  and  generally  the  source  of  corporate 
authority,  and  ordained  by  another  clergyman,  as  the  church's  agent,  is 
within  sec.  6386,  Rev.  Stat,  authorizing  **  a  regular  ordained  minister  of  any 
religious  society  or  congregation  **  to  receive  a  license  empowering  him  to 
solemnize  marriages. 

i.  Ordaining  Minister  Cannot  Revoke  Ordination. 

Where  a  Church  of  the  Disciples,  having  chosen  and  and  elected  a  minister^ 
calls  upon  another  ministet  to  perform  the  ordination,  as  agent  for  the 
church,  the  essential  authority  transmitted  in  the  ordination,  in  the  legal 
sense,  emanates  from  the  act,  election  and  authority  of  the  churrh,  and  the 
minister  performing  the  ordination  has  no  authority  to  independently  revoke 
the  rights  thus  conferred  or  divest  the  minister  of  his  ordination. 

6.  Must  Continue  as  Minister  to  Hold  License. 

To  entitle  the  regular,  ordained  minister  of  any  religious  society  or  congrega- 
tion to  the  privelege  of  solemnizing  marriages  under  his  license,  he  must, 
under  sec.  6386,  Rev.  Stat.,  officiate  as  such  within  the  county  where  the 
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•  - 
license  is  granted  and  *'  continue  a  regular  minister  in  such  society  or  con- 
gregation.'* The  fact  that  he  was  once  ordained  and,  in  a  spiritual  or  profes- 
sional sense,  remains  a  minister,  is  not  sufficient 

7.  Pbli^owship  Withdrawn  and  Rbi^tionship  Endbd. 

A  minister  of  a  congregation  of  Disciples  of  Christ  from  whom  the  congregft> 
tion  has  withdrawn  lellowship,  and  whose  ministerial  relationship  has  ter- 
minated, does  not  ''continue  a  regular  minister  in  such  society  or  congreg** 
tion,"  within  sec.  6386,  Rev.  Stat,  and,  unless  the  action  of  the  church  was 
absolutely  void,  his  license  to  solemnize  marriages  should  be  suspended  or 
revoked  without  prejudice. 

8.  BVIDBNCB  UPON  APPUCATION  TO  RBVOKE  LiCBNSR. 

In  application  for  revocation  of  a  license  issued  to  a  minister  to  solemnise 
marriages,  on  the  ground  that  such  minister  is  not  a  member  of  the  church 
and  is  not  an  ordained  minister  in  that  church  or  religious  body,  evidence 
touching  the  merits  of  the  cause  for  the  action  of  the  church  in  terminating 
the  relationship,  is  incompetent 

P.  MoRAi«  Charactbr  and  Ministrriai,  Conduct. 

Bvidence  bearing  on  the  moral  character  or  ministerial  conduct  of  such 
minister  before  he  was  connected  with  or  employed  by  such  church,  is  also 
irrelevant  and  uncompetent 

10.  Ofpiciai,  Status  the  Soi.r  Question. 

The  question  in  such  case  is  solely  as  to  the  minister's  official  status,  and  the 
justice,  wisdom  or  moral  quality  of  the  action  cannot  be  called  in  question 
except  as  evidence  is  allowed  to  be  given  concerning  the  procedure  oi  the 
church. 

Application  to  revoke  Clergyman's  License. 
White,  J. 

Elmer  W.  Reinhart  received  from  this  court  March  ii,  A,  D.  1899^ 
a  license  in  due  form,  authorizing  him  to  solemnize  marriages  in  the  state 
of  Ohio.  This  license  was  granted  and  issued  on  his  written  application^ 
verified  by  his  oath,  which  stated  tliat  he  was  an  ordained  minister  of  the 
gospel  according  to  the  rules  and  regulations  of  the  religious  society, 
congregation  or  denomination  known  as  the  Disciples  of  Christ,  or 
Christian  church,  in  November,  1895,  at  Norbome,  in  the  state  of  Mis- 
souri. 

That  he  was  officiating  as  such  minister  at  the  church  of  said  denom* 
ination,  known  as  the  Disciple  church,  in  Solon,  Cuyahoga  county,  Ohio» 
and  also  produced  to  the  judge  of  said  court  a  certificate  of  his  ordina- 
tion, signed  by  one  Elder  W.  F.  Richardson,  of  Kansas  City,  Mo.,  in  or- 
dinary form. 

It  is  proper  to  say  in  addition  to  the  facts  stated  in  the  application^ 
Mr.  Reinhart  stated  and  testified  in  substance  that  he  was  having  some 
trouble  with  the  Solon  Disciple  church;  that  the  church  had  attempted 
to  suspend  him  in  his  ministerial  and  pastoral  functions,  but  that  he  was 
every  Sunday  presenting  himself  to  the  congregation  offering  to  serve 
and  was  still  occupying  the  parsonage. 

Just  what  action  the  church  had  taken  against  him  he  did  not  state, 
nor  the  reasons  for  it,  and  it  is  only  fair  to  say  that  he  was  not  specially 
inquired  of  concerning^  the  causes  and  reasons  for  his  relation  to  the  am- 
gregation. 
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This  license,  called  a  "minister's  license,"  was  granted  and  issued 
tinder  and  in  virtue  of  sec.  6386,  Rev.  Stat,  which  reads  as  follows: 

"Any  mmister  of  the  gospel,  upon  producing  to  the  judge  of  the  pro^ 
bate  court  of  any  county  within  this  state  in  which  he  officiates  creden- 
tials of  his  being  a  regular,  ordained  minister  of  any  religious  society 
or  congregation,  shall  be  entitled  to  receive  from  said  court  a  license,  au- 
thorizing him  to  solemnize  marriages  witliin  this  state  so  long  as  he  shall 
continue  a  regular  minister  m  such  society  or  congregation." 

On  April  24,  1899,  Alanson  Wilcox,  who  is  a  minister  of  the  gospel 
of  the  society,  denomination  or  church  called  Disciples  of  Christ,  or 
Christian,  and  who  is  officiating  as  an  evangelist  in  the  state  of  Ohio, 
under  the  appointment  of  the  staie  missionary  society,  filed  in  this  court 
an  application,  praying  the  court  to  revoke  the  license  so  granted  to  Mr. 
Reinhart ;  which  application  stated  in  substance  that  said  Elmer  W.  Rein- 
bart,  when  he  so  applied  for  said  license,  was  not  a  member  of  the  church 
called  Disciples  of  Christ,  and  was  not  an  ordained  minister  in  that 
church  or  religious  body. 

On  this  application  for  revocation  of  this  license,  Mr.  Reinhart  re- 
ceived due  notice,  and  on  April  24,  1899,  ^^  ^he  complainant  Wilcox 
and  Reinhart  appeared  in  person  and  by  counsel,  and  the  matters  of  the 
application  have  been  heard  on  the  evidence. 

On  the  hearing  the  court  refused  to  permit  evidence  to  be  offered 
as  touching  the  merits  of  the  causes  for  the  action  of  tlie  Disciples  church 
of  Solon,  in  terminating  the  pastoral  relation  with  Mr.  Reinhart,  nor  did 
the  court  permit  either  party  to  go  into  the  merits  of  the  controversy  be- 
tween the  church  society  and  Mr.  Reinhart.  The  court  also  refused  to 
hear  any  evidence  on  the  subject  of  the  charges  made  by  said  church 
against  him,  or  as  to  the  truth  or  falsity  of  any  charges,  stories,  suspic- 
ions or  alleged  offenses  which  had  been  made  or  charged  against  the 
moral  character  or  ministerial  conduct  of  Mr.  Reinhart,  growing  out  of 
his  conduct  before  he  was  connected  with  or  employed  by  the  Solon 
church.  It  appeared  to  the  court  on  the  trial,  and  still  appears  to  the 
court,  that  the  question  before  it  on  this  motion  does  not  involve  tlie  trial 
of  Mr.  Reinhart  on  any  of  the  matters  referred  to  as  causes  for  the  action 
of  the  Solon  church. 

Nor  IS  the  justice,  wisdom  or  moral  quality  of  that  action  to  be  re- 
viewed here,  or  otherwise  called  in  question,  except  as  evidence  was  al- 
lowed to  be  given  concerning  the  course  of  procedure  of  the  church  so- 
ciety in  withdrawing  fellowship  from  him,  and  in  terminating  by  its  ac- 
tion the  contract  of  cmplojTnent  with  Reinhart  as  preacher  or  minister. 

The  sole  and  only  purpose  of  admitting  any  evidence  as  to  the  facts 
resulting  in  the  severance  of  relation  was,  if  possible,  to  ascertain  the  re- 
sult and  effect  of  such  action  on  the  official  and  ministerial  status  of  Mr. 


Digitized  by 


Google 


OHIO  DBCISIONS.  VoU 


Cuyahoga  Probate  Court. 


Remhart  in  view  of  the  stattite  in  question.  To  have  allowed  a  trial  as 
to  the  foundation  and  merits,  truth  or  falsity  of  the  matters  and  things 
allied  to  be  offenses  committed  by  Mr.  Keinhart  before  coming  to  Ohio 
and  long  before  his  union  and  employment  with  the  church  at  Solon, 
would  have  opened  up  a  limitless  and  uncertain  field  of  inquiry,  necessi- 
tating the  taking  of  evidence  at  distant  places,  and  would  have  caused 
tedious  and  vexatious  delay  and  great  expense  without  the  slightest  war- 
rant in  law,  as  it  would  not  have  been  material  in  any  proper  view  to  be 
taken  of  the  questions  legitimatelv  before  the  court. 

There  is  no  claim  that  Mr.  Reinhart  has  committed  any  breach  of 
morals,  or  misconducted  himself  as  a  man  or  minister  since  his  cngage- 
inent  at  Solon. 

The  questions  then  involved  in  this  inquiry  are: 

First — ^Was  Elmer  W.  Reinhart  ever  a  r^ilar,  ordained  minister  of 
any  religious  society  or  congregation,  officiating  in  Cuyahoga  county  or 
elsewhere  in  Ohio? 

Second — If  he  was  such  regular,  ordained  minister,  does  he  con- 
tinue, or  did  he  continue  on  March  ii,  1899,  to  be  a  regular  minister  in 
stidi  society  or  congregation? 

Whilst  the  discussion  and  determination  of  these  questions  may  call 
for  the  consideration  and  the  construction  of  sec.  6386,  Rev.  Stat,  and 
the  scope,  spirit,  meaning  and  correct  application  of  the  law  to  the  case, 
yet  the  case  does  not  require  or  justify  the  court  in  considering  the  moral 
conduct  or  character  of  the  licensee  any  more  than  it  does  his  religious 
soundness,  or  the  reasonableness  of  his  religious  beliefs. 

It  is  a  question  of  official  status,  function  and  character  solely  and 
•imply. 

This  law  is  to  receive  a  liberal,  and  not  a  strict  construction.  Mar- 
riage is  exclusively  a  civil  contract,  as  viewed  by  the  state.  The  statutes 
of  Ohio  undertake  to  prescribe  the  conditions  of  civil  marriage,  and  pro- 
vide a  course  of  procedure  for  parties  contracting  it,  and  designate  of- 
ficers who  may  be  authorized  to  officiate  at  its  celebration  and  who  are 
responsible  to  the  state  for  the  proper  public  registry  of  their  official  - 
aas.  In  making  these  regulations,  and  especially  in  prescribing  the  qual- 
ifications of  those  who  may  solemnize  the  marriage  ceremony,  it  makes 
no  distinction  or  discrimination  as  to  any  particular  religious  form  of  or- 
dination or  religious  belief  or  church  affiliation.  In  designating  the 
class  who  may  receive  the  license  to  solenmize  marriages,  the  section  be- 
gins with  the  words  "any  minister  of  the  gospel."  Is  this  a  description 
of  exclusion  or  inclusion?  If  the  section  should  be  strictly  and  tech- 
nically construed,  on  the  generally  received  meaning  of  the  expression 
"minister  of  the  gospel,"  it  would  confine  licensees  exclusively  to  christ- 
ian ministers.    Yet  reading  the  whole  section,   and   considering  for  a 
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single  moment  the  real  purpose  of  the  law,  it  is  clear  it  should  not  receive 
such  a  narrow  construction.  Such  an  interpretation  would  deny  the 
license  to  the  learned  and  reverend  Jewish  rabbi,  and  many  other  min- 
isters of  religion  who,  while  not  christian  in  name,  look  upon  marriage 
as  a  sacred  and  religious  institution.  The  law  here  means  to  use  the  word 
*'gospel"  in  its  broad  general  sense,  and  keeping  in  view  the  entire  act 
and  its  manifest  purpose,  should  be  made  to  mean  ''any  minister  of  re- 
Kgion."  This  view  of  the  section  of  the  statute  and  its  meaning  is  made 
conclusive  by  a  glance  at  the  preceding  section,  defining  generally  who 
may  solemnize  marriages.  Section  6385,  Rev.  Stat.,  provides:  "It 
shall  be  lawful  for  any  ordained  minister  of  any  religious  society  or  con- 
gregation *  *  *  to  join  together  as  husband  and  wife,  all  persons 
not  prohibited  by  law."  Take  the  expression  "any  ordained  minister," 
designating  those  qualified  to  receive  the  license.  What  do  these  words 
mean?  What  is  the  meaning  of  ordination?  The  Standard  dictionary 
defines  "ordination"  as  ''the  act  or  rite  of  admitting  and  setting  apart  to 
the  christian  ministry  or  to  holy  orders,  especially  in  the  Roman  Cath- 
olic, Anglican  and  Greek  churches;  consecration  to  the  ministry  by  the 
laying  on  of  hands  of  a  bishop  or  bishops :  in  other  churches,  consecra- 
tion by  a  presbytery,  synod  or  council  of  ministers." 

It  cannot  be  conceived  that  the  use  of  the  term  "ordained  minister," 
in  tlie  marriage  laws  of  Ohio,  has  regard  to  any  particular  form  of  ad- 
ministering the  rite,  or  any  special  form  of  ceremony.  The  moment  an 
attempt  is  made  to  limit  or  restrict  ordination  to  some  special  form  or 
ceremony  we  beg^nto  discriminate  between  the  diverse  modes  and  forms 
of  ordination  practiced  by  the  various  religious  societies.  The  laws  of 
Ohio  make  no  discriminations  in  any  respect,  between  Catholic  or  Protes-^ 
tant,  Greek,  Gentile,  Jewish  or  any  other  religious  societies  or  denomina- 
tions ;  much  less  do  they  attempt  to  prescribe  any  mode  or  form  of  min* 
isterial  ordination.  It  has  been  the  practice  in  this  court,  therefore,  to 
grant  the  license  to  authorize  the  solemnization  of  marriages,  to  duly 
conunissioned  officers  in  the  Salvation  Army,  who  are  engaged  under 
such  authority  in  ministering  in  religious  affairs ;  to  all  Protestant  min- 
isters. Catholic  priests,  Jewish  rabbis,  teachers  and  ministers  of  spirit- 
ualistic philosophy,  and  in  fact  all  persons  who  can  prove  to  the  satis- 
faction of  the  court  that  they  have  been  duly  appointed  or  recognized 
in  the  manner  required  by  the  regulations  of  their  respective  denom- 
inations, and  are  devoting  themselves  generally  to  the  work  of  officiating 
and  ministering  in  the  religious  interest  and  affairs  of  such  societies  or 
bodies.  I  cannot  conceive  of  any  other  reasonable  and  just  constructioa 
of  this  statute. 

Under  these  requirements  thus  liberally  interpreted,  it  need  not  be 
asserted  that  to  inquire  concerning  the  moral,  spiritual,  intellectual  or 
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iK>cial  standing  of  the  applicant  would  be  the  height  of  absurdity. 

We  are  not  left  without  some  judicial  authority  as  to  the  scope  and 
meaning  of  ministerial  ordination.  To  such  authority  I  wish  briefly  to 
advert.  The  case  of  Kibbe  v.  Antram,  4  Conn,.  134,  is  a  decision  some- 
what in  point.  The  question  was  whether  a  marriage  solemnized  by  a 
Alethpdist  minister  was  valid  and  legal.  The  statute  in  that  state  pro- 
vided "that  no  person  whatsoever  in  this  state  other  than  a  magistrate  or 
justice  of  the  peace,  and  that  within  his  own  county  or  jurisdiction,  or 
ordained  minister,  and  that  only  in  the  county  where  he  dwells,  and  dur- 
ing the  time  he  continues  settled  in  the  work  of  the  ministry,  shall  join 
any  persons  in  marriage.'* 

The  learned  chief  justice  in  deciding  the  case,  stated  that  two  ques- 
tions were  presented:  "First,  was  Mr.  Dimick  (who  performed  the  cere- 
mony) an  ordained  minister  according  to  this  statute?"  The  other  ques- 
tion has  no  pertinency  to  this  case. 

In  dealing  with  the  first  question  the  court  says :  ''To  ordain,  ac- 
cording to  the  etymology  and  general  use  of  the  term,  signifies  to  appointt 
to  institute,  to  clothe  with  authority.  When  the  word  is  applied  to  a 
clergyman,  it  means  he  has  been  invested  with  ministerial  ftmctions,  or 
sacerdotal  power.  *  *  *  Ordination,  properly  speaking,  is  restrain- 
ed to  the  investiture  of  authority ;  and  it  is  entirely  owing  to  want  of  due 
discrimination  that  it  ever  has  been  carried  further.  In  a  state  where  the 
person  ordained  is  invested  with  spiritual  authority,  and  at  the  same  time 
receives  the  charge  of  a  particular  church  and  congregation,  it  is  not  won- 
derful that  all  the  rights  of  the  clergyman,  on  the  visible  exercise  of 
which  he  contemporaneously  enters,  should  inaccurately  be  referred  to 
his  ordination.  But  in  reality  they  are  derived  from  different  sources. 
His  authority  to  preach  the  gospel  and  celebrate  its  ordinances  results 
from  the  ordination  of  the  clergy ;  but  the  right  to  perform  his  ministerial 
functions  in  a  particular  church  depends  on  compact,  and  implies  the  as- 
sent of  the  persons  over  whom  they  are  exercised.  Hence  it  follows  that 
the  ordination  of  a  clerg^yman  remains  after  his  separation  from  a  church 
of  which  he  once  had  the  charge;  and  his  spiritual  authority  continues 
although  he  is  not  settled  over  a  particular  congregation." 

Recognizing  this  double  aspect  of  ordination,  the  learned  justice 
found  that  Mr.  Dimick  was  ordained  in  both  senses,  to-wit,  with  spiritual 
function,  and  was  connected  with  and  settled  over  a  charge  in  that  county, 
as  the  Connecticut  statute  required. 

It  is  not  difficult  to  see  that  the  learned  magistrate  was  here  treating 
of  the  clergyman's  ordination  as  understood  in  the  polity  of  the  Episco- 
palian or  Anglican  church.  In  this  respea  the  Methodist  Episcopal 
church  does  not  differ.  Hence  the  court  cited  Blackstone's  Commen- 
taries as  authority  for  his  position. 
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Where  resides  the  authority  to  ordain  a  minister  according  to  the 
poKty  of  the  religious  body  known  as  the  Disciples  of  Christ?  Much 
prominence  is  g^ven  by  the  custom  and  practice  of  this  religious  denom- 
ination to  that  minister  who  is  called  an  ''evangelist/'  He  exercises  hit 
oflBce  in  the  organization  of  church  societies,  and  becomes  the  official  and 
public  functionary  in  setting  churches  and  their  officers  in  order.  When 
you  come  to  inquire  after  his  legal  authority  and  the  scope  and  extent  of 
that  authority,  as  the  ultimate  source  and  sanction  of  official  power  con- 
ferred upon  the  minister  at  whose  ordination  he  may  officiate,  the  subject 
becomes  one  of  some  difficulty.  The  movement  resulting  in  the  founda- 
tion of  the  brotherhood  known  as  tlie  Disciples  of  Christ  was  a  decided 
revolt  from  the  ecclesiasticism  into  which  it  was  conceived  protestant 
religion  had  fallen;  and  in  all  organic  and  fundamental  polity  authority 
was  alone  sought  in  the  doctrines  of  the  New  Testament,  and  the  authen* 
tic  practice  of  the  Apostles  themselves. 

In  a  corporate  sense,  the  Church  of  the  Disciples  is  essentially  con- 
gregational. The  congregation  is  the  unit  of  organization,  and  gener- 
ally the  source  of  corporate  authority.  In  its  government  the  church 
has  discarded  all  councils,  synods,  and  presbyteries.  It  recognizes  no 
court  of  appeal  or  of  last  resort,  representing  and  standing  for  the  entire 
brotherhood  of  believers.  Its  church  officers  are  generally  called  "elders" 
or  "overseers,"  "deacons"  and  "evangelists"  or  "ministers."  In  its  later 
history,  as  a  matter  of  practice,  is  has  become  the  custom  to  have  its  min- 
isters set  apart  to  their  work  by  the  public  ceremony  of  ordination,  so- 
called.  But  earlier,  its  ministry  was  not  in  the  technical  sense  an  ordained 
ministry;  and  many  of  its  ablest  preachers  and  evangelists  have  devoted 
lives  of  faithful  service  in  the  calling  of  minister,  who  were  never  or- 
dained by  any  formal  or  public  ceremony  whatever.  In  many  cases  now 
the  entire  official  board  of  a  church,  including  elders  and  deacons,  are 
publicly  ordained  by  the  laying  on  of  hands  and  prayers,  anj  receiving 
diarges  and  directions  in  their  several  duties  and  capacities.  Whence  is 
the  authority  derived  to  perform  this  office  of  ordination?  In  every  case 
preceding  their  ordination  it  is  necessary  that  these  officers  should  be 
called  and  elected  by  the  individual  congregation  or  church  society,  or 
It  most  by  the  voluntary  co-operation  of  two  or  more  neighboring  con- 
gregations. 

It  is  insisted  in  this  case  that  Mr.  Reinhart  was  invested  with  his 
ministerial  character  by  Elder  W.  F.  Richardson,  of  Kansas  City,  who 
was  then  an  evangelist  in  the  state  of  Missouri  of  the  Disciples  church, 
and  by  no  other  authority  whatsoever.  True,  in  the  usual  phraseoIog]r 
of  the  church,  the  evangelist  is  said  to  ordain  the  minister;  as  in  this 
case,  Mr.  Richardson  says  he  "ordained"  Mr.  Reinhart.  Whence  did 
Mr.  Richardson  derive  his  authority  on  his  own  act  and  will  to  invest 
one  with  this  high  and  sacred  function? 
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I  do  not  make  the  inquiry  in  the  spiritual  nor  strictly  religious,  but 
in  the  legal  sense  and  meaning.  Without  attempting  any  elaborate'  or 
learned  exposition  of  the  subject,  I  must  conclude  that  the  congrq;atioQ 
of  Disciples  of  Christ,  being  and  worshiping  at  Norbome,  Missouri 
first  choosing  Mr.  Reinhart  to  be  their  minister,  and  electing  him  to  that 
office,  called  upon  Mr.  Richardson,  as  a  minister,  to  act  as  the  diurch'f 
agent  in  conducting  the  ceremony  of  ordination.  The  essential  author* 
ity  which  was  transmitted,  in  the  ordination,  in  the  official  and  l^;al 
sense,  emanated  from  the  act,  election  and  authority  of  the  churdu  If 
Mr.  Richardson  had  ordained  elders  and  deacons  for  that  church,  thej 
could  have  derived  their  authority  from  exactly  the  same  source,  viz.,  the 
vote  and  election  of  the  church,  and  not  from  the  minister  or  evangelist 
who  performed  the  ceremony  of  ordination.  So  far  as  it  comes  to  be  t 
question  of  corporate  or  legal  authority,  all  these  church  officers  stand 
on  the  same  footing.  If  the  power  and  authority  to  ordain  a  minister 
are  legally  lodged  in. the  evangelist  who  is  called  to  conduct  the  cere- 
mony ;  who  lives  and  labors  in  another  state,  and  who  becomes  only  caa- 
ually  acquainted  with  his  brother  minister ;  and  after  years  have  elapsed, 
and  while  his  brother  minister  is  in  a  remote  state,  he  having  no  relatioQ 
or  connection  with  him,  can,  of  his  own  will  and  on  his  own  judgment, 
revoke  his  ordination,  and  strip  him  of  his  ministerial  authority  and 
function,  the  "evanglist"  becomes  an  officer  more  potent  and  authentic 
than  the  bishop  of  any  hierarchy  or  church  within  my  knowledge.  In 
saying  this,  I  am  in  no  wise  reflecting  upon  Mr.  Richardson.  It  is  the 
opinion  of  the  court  that  the  act  of  revocation  sought  to  be  exercised  bf, 
Mr.  Richardson,  as  shown  in  this  case,  was  not  operative  to  divest  Rein- 
hart  of  his  ordination  as  a  minister,  in  the  meaning  of  the  word  ''ordina- 
tion" as  used  in  the  statutes  of  Ohio. 

This  conclusion,  however,  does  not  end  this  matter,  nor  mitigate 
very  much  the  difficulty  arising  from  other  questions  in  the  case. 

Of  what  import  or  efficacy  was  the  action  of  the  Disciples  church  of 
Solon,  Ohio,  in  withdrawing  fellowship  from  Reinhart  and  terminating 
his  ministerial  relation,  in  the  purview  of  sec.  6386,  Rev.  Stat.?  Thi«. 
after  all,  i^  the  vital  question  in  the  case. 

Mr.  Reinhart  became  a  member  of  the  Solon  congregation  by  trans- 
mission of  membership  originally  from  the  church  of  Norbome,  Mis- 
souri, on  the  credit  of  a  church  letter.  True,  his  immediate  transfer  of 
membership  to  Solon  was  through  some  other  church.  He  has  ceased 
to  be  a  member  of  the  cong^regation  of  Solon,  and  is  not  now,  technically, 
a  member  of  any  congregation  of  the  Disciples  church.  He  is  no  longer 
officiating  as  a  minister  of  the  Solon  congregation  nor  is  he  officiating  as 
minister  of  any  society  or  congregation  in  Cuyahoga  county,  Ohio.  His 
suspension  of  the  ministerial  office  is  not  voluntary  nor  due  to  any  acci- 
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dental  suspension  of  service,  temporary  or  otherwise.  In  the  view  I 
take  of  the  duty  of  the  court  here,  the  court  cannot  review  the  action 
taken  by  the  church  at  Solon,  nor  try  the  question  whether  its  action  in 
dealing  with  Mr.  Reinhart  as  a  member  or  minister  was  just,  regular  or 
strictly  legal,  in  the  last  analysis.  Under  this  statute,  to  entitle  the  reg- 
laVly  ordained  minister  of  any  religious  society  or  congregation  to  enjoy 
and  exercise  his  privilege  of  solenmizing  marriages  under  his  license,  he 
must  officiate  as  such  in  this  county,  and  ^'continue  a  regular  minister  in 
such  society  or  congregation."  The  language  here  is  plain  and  unam- 
biguous. It  is  not  a  question  as  to  whether  a  minister  once  ordained  by 
the  proper  authority  may  not  continue,  in  a  spiritual  or  professional 
sense,  still  to  be  a  minister.  I  am  inclined  to  believe  that  the  distinction 
made  in  the  Connecticut  case  in  this  regard  is  sound.  Mr.  Reinhart 
may  be  a  minister  de  jure,  and  not  de  facto,  in  the  light  of  this  law. 
There  may  be  a  sense  in  which  once  a  minister,  always  a  minister.  Such 
profession  may  continue  so  long  as  the  individual  has  set  himself  apart 
to  the  noble  calling,  and  consecrates  his  best  powers  with  pure,  unselfish 
devotion  and  high  character  to  his  duties.  Hut  this  statute  takes  a  lower 
range  of  view  than  that.  Having  been  ordained  in  the  legal  sense  by  a 
congregation  of  Disciples  of  Christ  in  Missouri,  and  having  carried  his 
membership  and  ministerial  office  to  the  church  in  Solon,  that  church,  by 
action  not  absolutely  void,  have  revoked  the  membership  and  ministerial 
relation.  He  no  longer  continues  to  officiate  as  a  regular  minister  in 
such  society  or  congregation.  It  is  a  question  finally  of  official  status. 
It  may  be  necessary  to  find  even  that  ordination  has  been  revoked. 
It  certainly  is  not  necessary  for  the  court  to  intimate  the  slightest  opinion 
upon  the  merits  of  the  unfortunate  circumstances  which  led  to  the  action 
of  the  Solon  church.  In  deciding  this  case  I  desire  specially  to  avoid 
casting  any  reflections  upon  the  conduct  or  moral  character  of  Mr.  Rein- 
hart. I  would  not  add  a  sinqfle  iota  to  the  embarrassments  with  which 
he  seems  to  be  beset.  And  I  sinccrelv  hope  the  result  of  this  inquiry  may 
not  in  the  sligtest  degree  be  construed  as  an  impeachment  of  his  action 
in  procuring  this  license,  nor  stand  to  his  prejudice  in  any  controversies 
growing  out  of  his  relations  and  service  in  this  county.  If  I  thought 
this  inquiry  had  been  invoked  in  a  spirit  altogether  censorious,  I  might 
have  had  less  patience  with  its  progress. 

For  the  reasons  stated  the  conclusion  is  that  in  the  opinion  of  the 
court  the  license  granted  and  issued  to  E.  W.  Reinhart,  March  4,  1899, 
should  be  and  is  suspended,  or  revoked  without  prejudice  to  a  future 
license  if  Mr.  Reinhart  should  resume  his  regular  ministerial  functions 
hereafter. 

F,  B,  Skeels,  for  Reinhart. 

O.  C.  Pinney  and  G,  C.  Hansen,  for  Elder  Wilcox. 
29     S.  &  C.  P.     Vol.  9 
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DEBTORS  AND  CREDITORS— ADMINISTRAT0RS--N0N4^ESIDENTS. 

[Clark  Probate  Court,  1895.] 

*In  rk  John  A.  McCreight. 

1.  Appointment  of  Administrator  Without  Notice. 

A  notice  to  next  of  kin  or  other  parties  in  interest  is  not  required  iu  the 
appointment  of  an  administrator  under  sec.  fioJ3,  Rev.  Slat.,  in  relation  to- 
non-residents  engaged  in  business  in  Ohio. 

2.  Cannot  bk  Coi^latkrali.y  Attacked. 

An  appointment  under  the  statute  in  question  cannot  be  collaltraliy  attacked. 

3.  Parties  Entiti^ed  to  a  Hearing. 

But  where  the  appointment  is  made  without  notice,  simply  upon  fac  s  stated  by 
the  creditor,  without  special  hearing,  it  is  the  duty  ol  the  court  within  a  rea- 
sonable time  thereafter,  upon  the  application  ol  a  |  arty  in  interest,  to  open 
up  the  matter  and  have  a  hearing  thereon ;  «nd  if  it  then  appears  that  the 
appointment  should  not  have  been  made,  to  annul  it. 

4.  Proof  that  Appwcant  is  a  Creditor. 

The  proof  required  as  to  whether  or  not  the  applicant  for  the  a|  pomiinent  of 
an  administrator,  under  sec  001 X,  Rev  Stat.,  is  a  creditor,  is  a  matter  within 
the  discretion  of  the  court. 

5.  Deceased  Must  Havk  Been  in  Business  in  Ohio. 

In  order  to  entitle  a  creditor  to  the  appointment  oi  an  administrator  under  sec. 
60\'ni,  Rev.  Stat,  it  must  appear  that  deceased,  at  the  tunc  ol  i  i>»  «lraih,  was- 
engaged  in  busine-s  in  this  stale. 

ROCKIX,  J. 

Anna  A.  Blount  filed  her  application  in  this  cottrt  alleging  that  John 
A.  McCreigiit  died  in  the  state  oi  New  Jersey,  having  been  engaged  in 
business  in  this  cotnity,  and  that  she  is  a  creditor  of  said  John  A.  Mc- 
Creight, whose  claim  is  founded  on  a  contract  made  in  this  state. 

Without  notice  and  upon  this  application,  Geo.  H.  Frey,  sr.,  was 
appointed  administrator  of  said  John  A.  McCreight.  The  application 
and  appointment  were  made  under  sec.  6013,  Rev.  Stat.,    which  provides: 

*'In  all  cases  where  any  person  lias  heretofore  died  or  shall  hereafter 
die,  whether  testate  or  intestate,  such  person  not  being  at  the  time  of  his 
decease  a  resident  of  this  state,  but  having  been  engaged  in  the  prosecu- 
tion of  a  business  therein,  as,  a  partner  or  otherwise,  and  leaving  in  this 
state  any  property  belonging  in  whole  or  in  part  to  his  estate,  the  pro- 
bate court  of  the  coimty  in  which  such  business  may  have  been  prose- 
cuted as  aforesaid,  or  of  any  county  in  which  such  property  may  be 
situated,  or  where  any  debtor  of  such  decedent  may  reside,  shall,  upon 
the  application  of  any  creditor  of  such  decedent,  whose  claim  is  founded 
oh  contract  made  or  a  right  of  action  which  accrued  within  this  state, 
gr^int  to  such  creditor  or  to  some  other  person,  administration  of  all  and 
singular  assets  of  such  decedent  situate  within  this  state     *     *     *." 


*  I'^or  a  later  decision  in  this  case,  see  post  454  tnext  CHsej. 
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Within  a  short  time  thereafter  the  widow  of  said  John  A.  McCreight 
filed  her  motion  to  set  aside  the  appointment,  alleging  therefor  the  fol- 
lowing grounds : 

First — This  court  has  no  jurisdiction  to  appoitit  an  administrator 
herein. 

Second — No  notice  has  been  given,  either  personal  or  constructive, 
to  the  heirs  and  widow  of  saic!  John  A  McCreight  of  the  pendency 
of  such  application.  / 

Third — An  administratrix  of  the  estate  of  John  A.  McCreight  was 
duly  appointed  and  qualified  by  the  surrogate  of  Camden  county,  New 
Jersey,  and  such  administratrix  duly  administered  upon  said  estate,  and 
fully  settled  said  estate,  of  all  of  which  said  applicant  had  knowledge. 

Fourth — ^That  said  applicant  is  not  a  creditor  of  said  decedent. 

Fifth — That  the  facts  as  to  the  decease  of  said  John  A.  McCreight, 
Jiis  residence,  business  and  administration  of  said  estate,  do  not  authorize 
the  appointment  of  an  administrator  herein. 

Sixth — That  said  John  A.  McCreight  at  the  time  of  his  decease  was 
not  engaged  in  the  prosecution  of  any  business  in  this  state,  cither  as 
partner  or  otherwise 

The  just  ground  alleged  in  the  motion  is  one  embodying  in  a  general 
way  that  which  is  set  up  specifically  in  some  of  the  other  alleged  grounds, 
and,  therefore,  will  not  be  independently  considered. 

The  second  allei^es  that  no  notice  was  *^iven  of  the  pendency  and 
the  time  of  hearins^  of  the  application  for  the  appointment  of  an  adminis- 
trator in  this  cause. 

It  will  be  observed  that  nothing  is  said  in  sec.  6013,  Rev.  Stat.,  re- 
quiring notice  to  be  given  to  any  one  or  in  any  form.  Neither  am  I 
aware  that  provision  for  such  notice  is  found  anywhere  else  in  our 
statute  laws.  I  am.  therefore,  of  the  opinion  that  a  legal  appointment 
may  be  made  under  this  section  without  notice,  and  the  same  could  not 
be  attacked  in  any  collateral  proceeding,  nor  would  the  want  of  such 
notice  aflPect  in  any  way  the  legah'ty  of  the  acts  of  the  administrator  so 
appointe<l. 

It  might  be  well,  as  a  matter  of  practice,  to  require  notice  to  be  given, 
cither  by  summons  or  publication  in  such  a  way  that  infonnation  would 
be  conveyed  to  the  next  of  kin  or  other  parties  in  interest,  that  such  an 
application  was  pending'.  But  in  all  rases  where  no  such  notice  is  given 
and  the  appointment  is  made  in  a  pro  forma  way,  alone  upon  the  facts 
stated  upon  the  application  nf  the  creditor  without  any  special  hearing 
thereon,  it  is  the  duty  of  the  court  within  a  reasonable  time  thereafter, 
upon  the  application  of  a  party  in  interest  and  from  one  not  having  had 
notice,  to  open  up  the  matter  and  have  a  hearing  thereon,  and  if  it  appear 
tliat  the  court  ha<^  no  iurisdicion,  or  that  the  appointment  ought  not  to 
have  been  made,  to  annul  it  and  set  it  aside. 
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For  it  is  an  inherent  power  in  every  judicial  tribunal  to  correct  an 
error  which  it  may  have  committed,  and  where  no  positive  law  forbids. 
I  Werner  on  Administration,  570.  It  appearing  to  the  court  that  C.  E. 
McCreight  is  a  party  in  interest,  and  having  had  no  notice  of  the  applica- 
tion for  the  appointment  of  an  administrator  herein,  her  motion  to  set 
the  same  aside  will  and  ought  to  be  entertained. 

The  fourth  ground  of  her  motion  is  "that  said  applicant  is  not  a  cre- 
ditor of  said  decedent.'  One  of  the  reqiiisites  of  sec.  6013,  Rev.  Stat, 
before  the  court  can  make  an  appointment  thereunder  is  that  the  appli* 
cant  is  a  creditor  of  the  decedent.  This  is  a  fact  which  the  court  must 
find  to  exist.  It  is  a  condition  upon  which  rests  the  jurisdiction  of  this 
court. 

If  the  applicant  has  no  claim,  if  there  is  nothng  due  him,  he  is  no 
creditoi,  and  the  appointment  cannot  be  made.  But  how  far  the  pro- 
bate court  should  go  into  this  matter,  or  what  amount  of  proof  it  should 
require,  is  a  question  not  free  from  difficulty.  Is  the  affidavit  of  the  appli- 
cant .sufficient,  or  shoi^ld  other  proof  be  required  and  the  testimony  of 
parties  in  interest  heard? 

It  occurs  to  me  that  the  court  should  not  go  into  a  trial  of  the  mat- 
ter, as  the  term  is  generally  used ;  for  that  might  result  in  the  determina- 
tion of  a  question  10  which  the  parties  are  entitled  by  law  to  a  trial  by 
jury. 

But  1  think  the  court  should  go  into  the  matter  and  hear  testimony 
of  witnesses,  if  it  deems  it  advisable,  in  order  to  arrive  at  a  conclusion, 
and  that  unless  the  court  is  satisfied  that  there  is  a  strong  possibility  in 
favor  of  the  applicant's  claim  that  he  is  a  creditor  of  the  decedent,  the 
appointment  should  not  be  made.  If  it  is  clearly  and  convincingly 
pro /en  to  the  court  that  the  applicant  is  no  creditor,  it  would  be  an 
act  of  folly  and  injustice  to  grant  an  administration  upon  decedent's 
estate  upon  his  application. 

It  is  a  matter  which  must  rest  in  the  sound  discretion  of  the  court,  a 
discretion  wisely,  carefully  and  cautiously  exercised.  Whether  or  not 
the  proof  shows  the  applicant  to  be  a  creditor,  within  the  meaning  of  the 
statute  in  the  present  case,  it  is  not  necessary  for  me  to  decide,  as  a  de- 
tennination  of  the  question  arising  from  the  fifth  and  sixth  grounds  of  the 
motion  herein  filed  will  determine  whether  the  motion  should  be  sustained 
or  overruled.     It  is  agreed  in  the  case  at  bar  that  John  A.  McCreight 

died  on  the -day  of ,  1889,  intestate,  being  at  the  time  of  his 

death  a  non-resident  of  this  state,  not  being  engaged  in  business  in  this 
state  for  twenty  years,  but  having  been  engaged  in  business  in  the  city  of 
Springfield,  Clark  county,  Ohio,  prior  to  the  year  1874. 

This  raiseci  the  question  whether  it  is  sufficient  to  warrant  the  court 
in  making  an  appointment  under  sec.  6013,  Rev  .Stat.,  that  the  decedent 
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had  been  at  any  time  engaged  in  business  in  this  state,  or  whether  it  re- 
quires a  decedent  to  have  been  engaged  in  business  in  this  state  at  the 
time  of  his  decease. 

To  my  mind  it  is  clear  that  the  statute  means  that  the  decedent  must 
have  been  engaged  in  the  prosecution  of  business  in  this  state  at  the  time 
of  his  decease,  in  order  that  an  appointment  may  b^  made  thereunder. 
The  first  part  of  this  section  reads :  **In  all  cases  where  any  person 
*  *  *  has  died,  *  *  *  such  person  not  being  at  the  time  of  his 
decease  a  resident  of  this  state,  but  having  been  engaged  in  the  prosecu- 
tion of  business  therein,  *  *  *  etc.  If  this  does  not  mean  that  the 
deceased  must  have  been  engagea  in  the  prosecution  of  business  in  this 
state  in  order  that  an  appointment  may  be  made  under  this  section,  at 
the  time  of  his  decease,  then  these  words  '*at  the  time  of  his  decease," 
have  no  significance  or  import  in  the  statute,  and  might  as  well  have  been 
omitted,  and  the  statute  might  as  well  read:  *'In  all  cases  where  any 
person  has  died,  *  *  *  such  person  not  being  a  resident  of  this  state, 
but  having  been  engaged  in  business  therein,"  etc.  This  would  have  con- 
veyed the  meaning  contended  for  by  the  administrator  that  it  would  be 
sufficient  to  warrant  the  appointment  of  an  administrator  under  this  sec- 
tion, if  the  decedent  had  been  at  any  time  engaged  in  the  prosecution  of 
business  in  this  state.  I  am,  however,  not  permitted  to  eliminate  certain 
parts  of  this  statute. 

It  is  a  well  known  rule  in  the  construction  of  statutory  laws  that 
every  word  therein  contained  is  to  be  g^ven  a  meaning  where  it  is  possible 
to  be  done  and  preserve  good  sense ;  and  that  a  construction  which  would 
leave  without  effect  any  part  of  the  language  used  should  be  rejected, 
if  any  interpretation  which  will  give  it  effect  can  be  found.  23  Am.  & 
Eng.  of  Law,  311. 

No  violence  is  done  to  the  language  or  meaning  ordinarily  con- 
veyed by  words  in  holding  that  the  phrase,  "at  the  time  of  his  decease," 
applies  to  the  time  when  he  was  engaged  in  business  in  this  state,  as  well 
as  the  fact  of  his  non-residence  in  this  state. 

If  it  is  not  required  tiiat  the  decedent  be  engaged  in  business  in  this 
state  at  the  time  of  his  decease,  at  what  time  must  he  have  been  engaged?. 
Must  it  have  been  ten,  twenty  or  fifty  years  prior  to  his  death  ?  No  other 
time  is  fixed  by  the  statute. 

It  is  one  of  the  provinces  of  the  conjunction  "but"  to  introduce  a 
statement  in  restriction  or  modification  of  a  preceding  statement,  and 
that  is  the  office  it  performs  here,  when  it  introduces  the  statement, 
''having  been  engaged  in  the  prosecution  of  business  therein,"  following 
the  preceding  statement,  "that  such  person  not  being  at  the  time  of  his 
decease  a  resident  of  Ohio."  It  restricts  this  latter  statement  in  this, 
that  it  is  only  necessary  that  the  decedent  must  have  been  non-resident 
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trf  this  State  at  the  time  of  his  decease^  but  he  must  also  have  been  en- 
gaged in  the  prosecution  of  business  therin  at  that  time. 

It  being  admitted,  therefore,  that  the  decedent  was  not  at  the  time  of 
his  decease  engaged  in  the  prosecution  of  business  in  this  state,  this  court 
is  without  jurisdiction  to  appoint  an  administrator  over  his  estate  by 
virtue  of  the  provisions  of  sec.  6013,  Rev.  Stat.,  and  said  appointment  of 
Geo.  H.  Frey,  sr.,  will  be  set  aside  and  held  for  naught. 

The  third  ground  of  said  motion,  I  have  not  deemed  it  necessary 
to  consider. 


ANCILLARY  ADMINISTRATION. 

[Clark  Probate  Court.  1895.] 
*  In  re  John  v.  McCreight 

1.  Ancii^i^ary  Administration  is  not  Favored  bv  the  Laws  of  Ohio. 

Ancillary  administration  is  not  favored  by  the  laws  of  Ohio,  and  should  onl^ 
be  granted  when  required  lo  preserve  an  estate,  or  secure  the  payment  of  a 
claim  of  a  resident  creditor. 

2.  Power  op  a  Foreign  Administrator  under  the  Statutes  of  Ohio. 

The  statutes  of  Ohio  clothe  a  foreign  administrator  with  full  power  and  author- 
ity to  make  a  complete  settlement  of  the  estate  of  a  deceased  non-resident 

3.  Duty  of  State  and  Duty  of  Citizen. 

It  is  the  duty  of  every  sovereignty  to  protect  and  enforce  the  just  claims  of  its 
own  citizens,  but  it  is  equally  the  duty  of  the  citizen  to  proceed  in  a  diligent 
m  nner  to  secure  his  demands,  and  not  to  slumber  upon  his  rights,  to  the 
annoyance,  hurt  or  inconvenience  of  other  of  its  citizens. 

4.  Law  Controlwng  Administration  of  Estates  is  Closely  Allied  to  the 
Principals  of  Equity  Jurisprudence. 

The  law  controlling  the  administration  of  estates  is  more  nearly  allied  to  the 
principles  of  equity  jurisprudence  than  to  the  precepts  of  the  common  law; 
and  the  axiom  of  equity,  that  it  aids  the  vigilant  but  not  those  who  slumber 
on  their  rights,  is  applicable. 

5.  Under  Certain  Conditions  the  Court  May  Refuse  to  Appoint  an  Ancil- 
lary Administrator. 

Where  a  resident  creditor  has  been  guilty  of  laches  in  not  formally  presenting 
and  securing  claims  and  the  estate  is  solvent,  the  court  will  not  appoint  an 
ancillary  administrator  until  at  least  every  other  remedy  has  been  exhausted 
by  the  creditor,  particularly  where  the  only  property  in  Ohio  has  passed  into 
other  hands  with  the  knowledge  and  consent  of  clainiatit. 

Application  for  Administrator. 

ROCKEL,  J. 

In  December,  1889,  Tohn  A.  McCreight  died  a  resident  of  Camden, 
N.  J. 

At  the  time  of  his  death  he  was  the  owner  as  tenant  in  common  with 
the  applicant.  A-  McCreight  Wilson :  the  claimant,  Anna  D.  Blount,  and 
the  administratrix,  Celia  A.  McCreight,  of  a  one-twelfth  interest  in  cer- 


*  For  a  previous  decision,  see  preceding  case. 
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tain  real  estate  in  this  country.  There  was  no  personal  property  within 
this  jurisdiction  belonging  to  him. 

Oii  December  31,  1889,  Celia  A.  McCreight  was  appointed  adminis- 
tratrCx  imdei  the  laws  of  New  Jersey,  and  proceeded  in  the  due  adminis- 
iration  of  said  trust,  and  is  still  acting)  in  that  capacity. 

Anna  D.  Blount,  a  sister  of  the  deceased  and  a  resident  of  this 
county,  asserts  tliat  she  has  a  claim  against  the  estate  of  said  John  A. 
McCreight,  and  for  the  purpose  of  securing  and  enforceing  the  pay- 
ment of  her  claim,  A.  McC.  Wilson,  a  resident  of  this  county,  makes 
application  to  be  appointed  administrator  of  said  John  A.  McCreight. 
Celia  E.  McCreight  resists  the  appointment  and  files  the  following 
motion : 

"And  no.w  comes  Celia  E.  McCreight,  widow  of  John  A.  McCreight, 
deceased,  and  not  entering"  her  appearance  herein,  but  protesting  against 
the  filing  of  said  application,  moves  the  court  that  said  application  be 
dismissed,  because. 

** First — That  she  is  the  administratrix  of  said  John  A.  McCreight, 
deceased,  duly  appointed  by  the  surrogate's  court  at  Camden,  N.  J.,  the 
domicil  of  said  decedent. 

*' Second—That  she  has  personal  assets  sufficient  to  pay  any  in- 
debtedness against  said  decedent. 

**Third — That  there  are  no  vah'd  claims  against  said  decedent 
unpaid. 

"Fourth — ^That  there  are  no  assets  in  this  county  which  should  be 
subjected  to  the  payment  of  this  indebtedness. 

*'I'ifth — Tlie  appointment  of  an  administrator  here  will  result  in 
litigation  affecting  the  rights  of  third  parties,  and  is  unnecessary. 

•*Sixth — The  creditor  who  seeks  this  appointment  is  estopped  by  her 
own  arts  and  delay  in  presenting  her  claims,  and  by  sale  and  transfer  of 
real  estate,  from  asking  this  appointment. 

"Seventh — This  court  has  no  jurisdiction  to  appoint  an  administra- 
tor herein." 

I  have  no  doubt  but  what  this  court  has  jurisdiction  in  the  matter, 
but  wliether  it  should,  under  all  the  circumstances,  exercise  it,  is  a  ques- 
tion of  great  doubt.  Ancillary  administration  is  not  favored  by  the  laws 
of  Ohio,  and  sbotikl  only  be  j^ranted  when  required  to  preserve  an  estate 
or  secure  the  pavment  of  a  claim  of  a  resident  creditor. 

We  find  that  at  common  law  the  principal  reason  given  for  ancillary 
adpiinistration  to  W  that  an  admmistrator  could  not  sue  or  be  sued  be- 
yond the  confines  of  the  sovereignty  from  which  he  received  his 
authority. 

This  cause  is  ent'rely  eliniinater]  in  Ohio  by  sec.  6129-6133.  Rev. 
Stat. 
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These  sections  not  only  admit  the  foreign  administrator  to  sue  and 
be  sued  in  the  state,  but  they  make  all  the  laws  of  this  state  in  reference 
to  the  i-etllement  of  estates  applicable  to  such  foreign  administrator,  pro- 
viding only  that  he  be  residing  in  this  state  or  have  assets  or  property  in 
the  same.  Foreign  administrators  receive  further  recognition  by  the 
laws  of  (3hio,  when  the)'  are  permitted  by  filing  an  authenticated  copy  of 
their  appointment  to  commence  a  proceeding  to  sell  real  estate.  Sec. 
6668,  xlev.  Stat. 

Thus  it  seems  to  me  that  the  statutes  of  Ohio  clothe  a  foreign  ad- 
ministrator with  fiili  power  and  authority  to  make  a  complete  settlement 
of  the  estate  of  a  deceased  non-resident. 

Ancillary  administration  maVes  additional  costs,  and  is  likely  to  call 
mlo  the  settlement  of  an  estate  conflicting  parties  and  conflicting  inter- 
ests. Further  tlie  laws  of  our  state  as  well  as  the  common  law  favors  an 
expeditious  settlement  of  the  estate  of  deceased  persons. 

With  full  power  for  the  administration  of  this  estate,  and  with  am- 
ple opportunity  to  present  her  claim,  Mrs.  Blount  permitted  more  than 
five  years  to  elapse  before  she  seeks  the  appointment  of  an  administraton 

Celia  E.  McCreight,  the  administratrix,  has,  since  her  appointment, 
visited  the  claimant  a  number  of  times,  and  for  more  than  a  year  was  a 
resident  of  Ohio,  within  forty  niiles  of  her  place  of  residence. 

Mrs.  Blount  was  in  New  Jersey  at  the  time  the  appointment  was 
made. 

Thus  ample  opportunity  was  afforded  her  to  present  her  claim  and 
have  it  formally  accepted  or  rejected,  and  she  could  have  had  her  choice 
of  forums  in  which  to  have  entered  suit  thereon,  either  under  the  laws 
of  New  Jersey  or  those  of  Ohio. 

Mrs.  Blount  had  full  knowledge  during  all  this  time  of  the  existence 
of  her  claim  and  the  disputed  validity  of  the  same,  long  prior  to  the  time 
the  matter  was  brought  to  the  adminisratrix's  attention  by  her  attorney. 

**She  had  frequently  mentioned  the  .subject  to  the  administratrix, 
but  she  always  evaded  the  subject,  never  promising  and  never  refusing  to 
pay  the  same.'* 

This  oueht  to  have  been  sufficient  notice  to  Mrs.  Blount  that  the 
claim  was  disputed. 

The  administratrix  says  she  knew  nothing  of  the  claim  until  Judge 
Kagan  corresponded  with  her,  which  was  two  years  after  the  appoint- 
ment. It  is  true  that  shortly  after  the  claim,  which  was  founded  on  a 
promissory  note,  was  brought  to  the  knowledge  of  Mrs.  McCreight  by 
Judge  Hagan,  it  was  lost :  and  was  not  found  until  about  a  year  ago, 
when  shortly  thereafter,  at  her  instance,  application  was  made  for  an  ad- 
ministrator under  sec.  ^73,  Rev.  Stat.,  which  was  refused. 

But  even  if  tlie  note  was  lost,  the  claim  could  still  have  been  pre- 
sented to  the  administratrix  while  she  lived  in  Ohio,  and  if  rejected,  suit 
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could  have  been  had  in  this  state.  The  very  least  that  can  be  said  for 
Mrs.  Blount  is  that  she  has  not  been  a  very  diligent  creditor,  and,  there- 
iore,  is  not  entitled  to  that  favorable  degree  of  consideration  which  courts 
are  inclined  to  confer  upon  that  class  of  creditors.  The  law  controlling 
^  the  admin idtration  of  estates  ib  more  nearly  allied  to  the  principles  of 
equity  jurisprudence  than  to  the  precepts  of  the  common  law.  It  is  an 
axiom  of  equity  that*  it  aids  the  vigilant,  but  not  those  who  slumber  on 
their  rights. 

This  is  a  practicable  rule  controlling  and  restricting  the  awards  of 
lelief,  and  is  designed  to  promote  diligence  on  the  part  of  suitors,  to  dis- 
courage laches,  by  making  it  a  bar  to  relief,  and  to  prevent  the  enforce- 
ment of  stale  demands  of  all  kinds  wholly  independent  of  any  statutory 
period  of  limitations,     i  Pom.  Eq.,  sec.  418. 

Since  the  time  that  Mrs.  Blount  knew  that  the  vafidity  of  this  claim 
was  disputed  by  the  administratrix,  all  the  lands  of  which  John  A.  Mc- 
Creight died  seised  in  this  county,  have  passed  out  of  the  name  of  said 
John  A.  McCreight.  witli  the  full  knowledge  and  consent  of  this  appli- 
cant and  claimant.  A  considerable  portion  was  transferred  to  third  per- 
sons by  deed  in  which  the  claimant  joined  with  her  tenant,  the  adminis- 
tratrix. 

Tn  April,  1894,  a  nmtual  partition  was  had  of  the  remainder  of  said 
land  under  a  contract  which  contained  the  following  recitals: 

"Whereas,  Anna  D  Blount,  Alexander  McC.  Wilson  and  Celia  E. 
McCreight  are  each  owner  of  an  undivided  one-third  in  the  real  estate 
described  in  the  deed  to  George  H.  Frey,  trustee,  which  deed  is  of  even 
date  herewith,  and  whereas  each  of  said  parties  desire  to  hold  their  said 
interest  in  severalty,  free  and  clear  of  any  claim  of  either  of  said  parties, 
or  any  other  parties  through  them,  they  the  said  Anna  A.  Blount,  Alex. 
McC.  Wikon  and  Nellie  Wilson  his  wife,  and  Celia  E.  McCreight  do 
agree  each  with  the  other,  etc."  This  contract  was  carried  into  execu- 
tion. 

Celia  E.  McCreicht  became  the  owner  of  John  A.  McCreight's  said 
1-12  interest  by  purchase  of  the  same  from  his  children.  Thus  in  fact 
at  this  time  there  is  no  estate  of  John  A.  McCreight  of  any  kind  whatever 
in  this  county  to  be  administered  upon. 

Ail  that  now  exists  within  the  state  of  the  residence  of  the  creditor 
is  a  right  to  subrogate  this  land  to  this  disputed  debt  of  the  decedent, 
it  is  the  duty  of  every  sovereignty  to  protect  and  enforce  the  just  claims 
of  its  own  citizens,  but  it  is  equally  the  duty  of  the  citizen  to  proceed  in 
a  dil'gent  manner  in  the  way  pointed  out  by  its  laws  to  secure  his  de- 
mand, and  not  slumber  upon  his  rights  to  the  annoyance,  hurt  or  incon- 
venience of  other  of  its  citizens. 

Mrs.  Blount  may,  by  being  a  resident  of  this  state,  be  entitled  to  a 
more  favorable  consideration  of  her  claims  than  the  administratrix,  a 
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lesideiit  of  New  Jersey;  but  her  residence  gives  her  no  superior  claini 
to  that  held  by  the  purchasers  of  these  lands. 

Her  conduct  as  to  these  purchasers  presents  strong  grounds  for  ap- 
plication of  an  equitable  cstoppd.  It  is  true  that  they  are  not  parties  to 
this  proceeding,  but  as  the  land  they  purchased  is  the  only  thing  that  cas 
possibly  give  this  court  jurisdiction,  their  rights  should  not  be  entirely 
ignoscd.  And  the  court  should  be  slow  in  permittting  a  tardy  creditor 
lossessing  a  disputed  claim  to  cast  a  possible  cloud  over  their  title.  At 
iomnion  law  the  'ands  of  the  deceased  were  not  placed  in  the  hands  of 
an  admiiistrator  to  be  administered  upon  for  the  purpose  of  paying  h?^ 
debts;  for  that  purpose  they  co»dd  only  be  reached  by  a  Wll  in  equity. 
And  even  now  the  real  estate  can  only  be  administered  upon  where  the 
personal  property,  is  insufficient  to  pay  the  debts  of  decedent.  The  title 
to  the  lands  of  a  deceased  person  passes  directly  to  his  heirs  at  law.  In 
the  case  at  bar  it  was  admitted  that  there  are  sufficient  assets  in  the  hands 
of  the  administratrix  arisint^  from  personal  property  to  pay  claimant's 
demand  in  full.  The  heirs  have  a  right  that  this  fund  be  used  in  liquida- 
ting claimant's  demand  before  the  real  estate  is  sold,  and  their  purchasers 
are  subrogated  to  such  right.  How  far  such  right  could  be  enforced  in 
the  case  of  the  sale  of  the  lands  of  a  deceased  non-resident,  by  a  resident 
administrator,  ]  am  not  prepared  to  say. 

Sufficient  ni  Ihe  present  case  that  such  complications  are  largely  li«e 
result  of  thie  acts,  commission  or  omission  of  the  claimant. 

It  may  be  if  this  appointment  is  refused,  Mrs.  Blount  will  be  com- 
pelled to  seek  an  adjudication  of  her  claim  in  a  foreign  court.  If  this 
be  a  hardship,  for  that  's  all  that  it  ctm\(\  he  in  the  present  case,  it  is  one 
the  result  of  her  own  laches/ 

The  adminisratrix  was  a  resident  of  this  state  for  more  ban  a  year, 
and  was  often  in  Springfield  and  could  have  been  sued  here  as  is  spec- 
ially provided  in  sees.  6129-6133,  Rev.  Stat.  I  am  not  sure,  however, 
but  that  Mrs.  IVounr  may  still  find  relief  m  the  courts  of  this  state  under 
these  sections. 

In  the  consideration  of  this  case  the  court  has  been  compelled  to 
traverse  an  unbroken  field,  without  Knc  or  mark  to  indicate  the  way  to 
be  followed  or  the  destination  to  be  chosen. 

The  matter,  with  its  peculiar  surrounding  of  law  and  fact,  has  re- 
ceived the  careful,  thoughtful  attention  of  the  court  and  in  exercise  of  a 
sound  discretion,  taking  into  consideration  the  just  rights  of  all  the 
parties  probably  affected,  I  am  led  to  the  conclusion  that  the  application 
ought  to  be  denied  and  for  the  present  at  least  no  administrator  be  ap- 
pointed. 

The  followhig  are  the  chief  reasons  for  such  conclusions : 

First — ^That  no  administration  is  necessary  to  preserve  such  estate. 
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Second — Th^t  there  is  now  no  property  or  estate  in  the  name  of  John 
A.  McCreight  in  this  coimty,  to  be  administered  upon. 

Third— That  the  debt  is  in  dispute. 

Fourth — That  the  estate  is  solvent. 

Fifth — That  sufficient  assets  derived  from  the  personal  property  tc 
pay  said  claim  are  now  in  the  hands  of  said  foreign  administratrix. 

Sixth — ^That  the  claimant  has  been  guilty  of  laches  in  not  formally 
presenting  her  claim  to  said  administratrix  while  she  resided  in  Ohio  or 
^hile  within  this  jurisdcton. 

Seventh — That  all  the  property  wtWn  this  jurisdiction  belonging  to 
said  decedent  having  passed  out  of  the  name  of  said  decedent  with  the 
consent  and  approbation  of  the  claimant,  she  ought  not  to  be  allowed  to 
disturb  the  title  to  the  same  by  the  appointment  of  an  administrator,  until 
at  least  every  other  remedy  to  secure  her  said  claim  has  been  exhausted. 

Bowfnan  &  Bozvman,  for  application. 

Oscar  T.  Martin,  for  administratrix. 


LABELS— INFRINGEMENT. 

[Hamilton  Common  Fleas.  March,  1898.] 

♦Cigar  Maker's  Intrrnational  Union  op  America  v.  Burkhardt 

KT  al. 

).  iMrrATiONS  Constituting  Infringement. 
Any  imitation  which  may  or  can   produce   upon  the  mind  of  the  purchaser  of 
ordinary  caution  the  impression  and  belief  that  the  imitating?  label  is  that  of 
a    trademark  owner,  wiih    whose    goods  he    is    familiar,  will    constitute    an 
infrinj^eraent 

2.  Rui«B  Poi,w)WED  Strictly. 

As  labels  are  arbitrarily  adopted  for  the  sole  purpose  of  indicating  origin  or 
ownership,  the  rule  is  more  strictly  followed  and  less  latitude  is  allowed  to 
imitations. 

Jelke,  J. 

The  petition  alleges,  and  on  the  hearing  it  was  admitted,  that  the 
plaintifir,  tiie  Cigar  Makers'  International  Union  of  America,  is  an  asso- 
ciation of  working  men  and  working  women ;  that  its  main  office  is  in  the 
city  of  Chicago,  in  the  state  of  Illinois  and  that  it  has  local  or  branch 
miions  in  Cincinnati  and  Columbus  and  other  cities  of  the  state  of  Ohio ; 
that  under  and  in  pursuance  of  the  provisions  of  an  act  of  the  legislature 
of  the  state  of  Ohio,  passed  March  30,  1892,  O.  L.,  87,  p.  166,  sec.  3464- 
49,  Rev.  Stat.,  said  plaintiff  adopted  a  label  intending  to  designate  the 
products  of  the  labor  of  the  members  of  the  Cigar  Makers'  International 
Union  of  America,  and  filed  duplicate  copies  of  such  label  with  the  sec- 


♦Por  decisions  holding  law  as  to  cigar  makers  label,  89.  O.  L,  !6«,  constiiu- 
tional,  see  Cigar  Maker*s  Protective  Union  v.  Lindner,  3  Dec,  244. 
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retary  of  state  of  the  state  of  Ohio  on  April  ii,  1894,  and  received  from 
said  secretary  of  state  a  certified  copy  of  the  filing  of  the  same,  which 
said  label  is  as  follows : 


Except  that  the  factory  stamp  upon  said  label  in  red  letters  consti- 
tutes no  part  of  said  label,  and  that  said  plaintiff  and  the  members  of  the 
said  the  Cigar  Makers'  International  Union  of  America  have  ever  since 
said  date  and  do  now  label  the  cigars  manufactured  by  them  with  said 
label. 

I  find  a  very  interesting  and  instructive  essay  on  the  origin  of  this 
label,  and  the  principles  underlying  its  adoption  by  M.  E.  J.  Kelly  in  the 
North  American  Review  for  the  month  of  July,  1897,  p.  26.  From  the 
testimony  it  appears  that  the  defendant,  Anna  Burkhardt,  owns  and  nms 
a  small  cigar  manufacturing  business,  and  that  the  defendants,  Jacob 
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Burkhardt  and  Fred  Lindemann,  are  in  her  employ.  Jacob  Burkhardt 
18  her  husband.  Jacob  Burkhardt  was  for  many  years  a  member  of  the 
Cigar  Makers'  International  Union  of  America,  but  for  reasons  satisfac- 
tory to  him  and  it,  he  some  years  ago  severed  his  connection  with  the 
union. 

He^testifies  that  since  then  he  has  gathered  together  a  body  of  from 
ten  to  fifteen  veterans  of  our  civil  war  and  formed  them  into  an  associa- 
tion which  meets  about  once  a  month  at  his  house.  The  association  is 
not  incorporated  and  has  no  connection  with  his  business,  other  than  to 
buy  his,  or  rather,  Mrs.  Burkhardt's  cigars. 

lie  says  that  Mrs.  Burkhardt,  in  order  to  identify  her  cigars  to  her 
husband's  comrades  and  to  veterans  generally,  has  adopted  the  follow- 
ing label : 
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The  factory  i^tamp  is  no  part  of  said  label,  but  it  is  customarily 
placed  in  the  same  place  by  defendants  as  it  is  placed  on  the  union  label. 

Mr.  Biirkh;:rdt  testifies  that  th^y  made  the  label  blue  because  that 
was  the  color  of  the  coals  and  **|)ants"  worn  by  them  in  the  army. 

Section  4364-50,  Rev.  Stat.  (sec.  2,  of  act  of  1892),  provides: 
"Every  tmion  or  association  of  workingmen  or  women  adopting  such 
label,  mark,  name,  brand  or  device,  and  filing  the  same  as  specified  in  the 
first  section  of  this  act,  may  proceed  by  suit  in  any  of  the  courts  of  rec- 
ord in  the  state  to  enjoin  the  manufacture,  use  display  on  sale  of  coun- 
terfeits or  colorable  imitations  of  such  label,  mark,  name,  brand  or  de- 
vice, or  of  goods  bearing  the  same;  etc.,  et<?.,  etc." 

Plaintiff  claims  that  the  label  adopted  by  defendants  is  a  "color- 
able imitation"  of  its  label,  and  prays  that  defendants  be  perpetually  en- 
joined from  using  the  same.  Defendants  have  never  registered  their 
label. 

Defendants  claim  that  their  label  differs  sufficiently  not  to  be  an  in- 
fringement, and  that  it  is  not  a  ''colorable  imitation,"  and  on  this  ques- 
tion the  case  is  submitted.  Laying  these  labels  side  by  side  by  careful 
comparison,  I  find  them  similar  in  the  following  particulars : 

I.  Kind  of  paper.  2.  Color.  3.  Size.  4.  Shape.  5.  Location  of 
date.  6.  In  having  border.  7.  In  kind  of  border.  8.  Circular  seal.  9. 
Rising  sun.  10.  Eagle.  11.  Shield.  12.  Inscription  on  seal.  13.  Name 
— Cigar  Makers  Veteran  Union  of  America.  14.  Place  (or  local  stamp. 
15.  Arrangement  of  printed  matter.  16.  Substftnce,  and  statements  of 
printed  matter.  17.  Black  letter  beginning  of  certificate.  18.  Kinds  of 
type  used  in  same  places.  19.  Script  signature.  20.  Designation  of 
'signer. 

These  labels  are  likewise  different  in  each  of  the  foregoing  particu- 
lars. They  differ  as  widely  as  the  distance  between  similarity  and  iden- 
tity.    In  their  toitt  cnsemhle  the  labels  are  strikingly  similar. 

DefeTidant^  rely  uixni  r»r'l'.  v.  Manufacturing  Co.,  41  Ohio  St.,  127; 
and  especially  this  part  of  the  opinion  per  Dickman,  J.,  on  page  140: 
"How  far  the  similarity  is  likely  to  deceive,  must  be  determined,  not  by 
the  impression  made  upon  a  heedless  and  inobservant  buyer,  but  upon 
one  of  at  least  ordinary  intelligence  and  observation.  To  entitle  a  com- 
plainant to  relief  against  colorable  imitation  of  a  trade-mark,  he  must 
clearly  show  not  only  a  property  right  in  himself,  but  also  that  the  re- 
semblance between  the  original  and  the  imitation  is  such  as  would  mis- 
lead persons  purchasing  with  ordinary  caution." 

Very  little  of  that  case  is  an  authority  in  the  case  at  bar,  not  being  a 
label  case,  but  rather  having  to  do  with  the  goods  themselves. 

The  court  found  in  that  case,  that  the  name  Singer  had  ceased  to 
have  a  significance  of  "origin  or  ownership"  only,  but  had  acquired  a 
qualitative  signification  also,  and  to  that  extent  was  a  generic  word,  in- 
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dicating  machines  constructed  on  certain  principles  and  according  to  a 
particular  mechanism  which,  owing  to  the  etxpiration  of  patents,  had  be- 
come common  property  to  the  world. 

Plainti£fs  in  the  case  at  bar  are  not  seeking  to  maintain  a  trade- 
mark in  any  particular  kind,  quality,  size,  form,  shape  or  style  of  cigar; 
it  is  purely  a  case  of  label,  and  as  a  label  is  arbitrarily  adopted  for  the 
sole  purpose  of  indicating  origin  or  ownership  only,  the  rule  is  more 
strictly  followed  and  less  latitude  allowed  to  imitations. 

Of  course,  a  particular  color  or  a  piece  of  paper  of  certain  size  or 
shape  cannot  be  made  a  valid  trad«-mark,  but  the  combination  and  ar- 
rangement of  matter  and  qualities  herq  presented  by  plaintiff  certainly 
constitutes  a  valid  trade-mark.  Furthermore,  plaintiff's  label  has  been 
admitted  to  registry  by  the  secretary  of  state  as  a  trade-mark. 

Adopting  and  following  the  rule  laid  down  in  Brill  v.  Singer  Mfg. 
Co.,  supra,  I  am  of  the  opinion,  that  defendants*  label  is  a  colorable  imi- 
tation of  plaintiffs',  and  contrary  to  law. 

Each  case  must,  however,  depend  upon  its  own  particular  circum- 
stances. 

No  man,  the  most  extraordinarily  cautious,  buys  a  cigar  with  the 
same  painstaking  care  he  does  a  sewing  machine. 

Men  of  ordinary  habits  (jf  observation  do  not  read  the  fine  print  on 
a  box  of  matches,  on  the  wrapper  on  a  cake  of  soap,  or  on  the  labels  on  a 
box  out  of  which  they  are  picking  a  cigar. 

The  general  rule  applicable  to  the  imitation  of  labels  is,  that  any 
such  imitation  as  may  or  can  produce  upon  the  mind  of  the  purchaser  of 
ordinary  caution  the  impression  and  belief  that  the  imitating  label  is  that 
of  a  trade-mark  owner,  with  whose  goods  he  is  familiar,  will  constitute 
an  infringement.  It  is  unbelievable  for  defendants  to  say  that  their  label 
was  not  gotten  up  in  limitation  of  plaintiffs'. 

It  v/ould  be  as  idle  to  s^y  that  such  similarity  was  without  design, 
as  to  say  that  the  ( ireek  alphabet  could  fall  out  of  a  dice-box  in  order  to 
compose  the  Iliad. 

If  such  imitative  design  were  present,  ft  was  not  honest. 

The  artful  differences  convict  defendants  of  deliberate  bad  faith. 

These  differences  show  the  old  desire  to  violate  the  spirit  and  yet 
keep  withm  the  letter  of  the  law. 

I  am  therefore  of  opinion  that  <lefondants'  label  is  an  intentionally 
dishonest  colorable  imitation. 

It  is  no  defense  to  say  that  a  reading  of  the  label  would  reveal  the 
truth.  In  the  Official  Gazette  U.  S.  Patent  Office,  vol.  t8,  July-Decem- 
ber, 1880,  page  1277,  Blodgett,  J.,  said:  "In  regard  to  the  last  point  made, 
that  by  rea.son  of  the  defendants  using  their  own  name  upon  the  wrapper 
or  envelope  the  public  are  not  deceived,  it  would  perhaps  be  enough  to 
say,  that  when  qfoods  acquire  a  specific  name,  the  purchaser  rarely  looks 
to  see  who  lias  manufactured  the  goods  by  that  name,  as  for  instance,  if 
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as  a  matter  of  fact,  these  needles  have  acquired  among  the  trade  or 
among  consumers  or  users  the  designation  *  Parabola'  that  the  purchaer 
would  simply  ask  for  Tarabola'  needles,  he  might  be  supplied  with 
'Parabola'  needles,  made  by  Clark  &  Sons,  instead  of  those  manufactured 
by  the  complainant,  to  the  direct  injury  of  the  complainant,  and  the 
abriding  of  his  trade."  The  argument  of  the  learned  court  is  equally  ap- 
plicable to  "blue  label  cigars." 

The  coupling  of  a  pirated  trademark  with  one's  own  name  has 
been  held  to  be  an  aggravation  rather  than  a  justification.  Having  come 
to  this  conclusion  under  the  law,  I  am  moved  in  the  same  direction  by 
my  sentiments  of  love  and  veneration  for  the  old  soldiers.  It  is  a  fair 
and  dignified  business  method  for  Burkhardt  to  bid  for  the  patronage 
of  the  veterans,  and  it  is  beautiful  and  praiseworthy  in  the  veterans  to 
remember  their  comrade  in  purchasing  their  cigars,  and  to  facilitate  this 
end  it  is  proper  to  adopt  a  label  which  will  certainly  indentify  the  goods, 
but  as  this  is  commendable  let  it  be  done  in  a  brave  above-board  manner, 
and  by  a  label  which  in  unmistakable  and  above  supicion  of  taint  of  un- 
worthy motive. 

Furthermore  I  am  afraid  that  on  account  of  the  similarity  of  these 
labels  some  of  the  old  soldiers,  vvhose  eyes  are  not  as  bright  as  they 
were  in  the  sixties,  might  buy  union  blue  label  cigars  when  they  intended 
to  buy  those  of  defendants.  It  is  an  prostitution  of  the  spirit  of  patriot- 
lam  to  attempt  to  tangle  the  old  soldiers  up  with  a  device  so  manifestly  dis- 
honest as  that  adopted  by  defendants.  The  motion  to  dissolve  the  re- 
straining order  will  be  overruled  and  the  injunction  made  perpetual 


JUSTICES  OF  THE  PEACE— JURISDICTION— COSTS. 

[Licking  Common  Pleas,  April  Term.  1898] 

Elizabeth  Carlile  v.  George  W.  Cain  et  al. 

1.  Damages  for  Brbach  op  Rbal  Estate  Contract  are  not  within  Juris* 
DICTION  OP  A  Justice. 

An  action  to  recover  damages  for  breach  of  a  contract  to  purchase  real  estate 
is  an  action  on  a  contract  (or  real  fsiate,  within  the  meaning  of  sec.  591,  Rev. 
Stat.,  and  is  not  within  the  jurisdiction  of  a  justice  o(  the  peace,  irrespective 
of  the  amount  claimed. 

2.  Plaintiff  is  Liable  for  Costs,  although  Judgment  is  in  His  Favor. 

Inasmuch  as  a  justice  has  no  jurisdiction  over  such  an  action,  the  costs  are  %oy- 
erned  by  sec.  8348,  Rev.  Stat.,  and  not  by  sec.  5:^49,  Rev.  Stat.,  and  plainti6E^ 
although  judgment  is  in  his  favor,  is  liable  therefor. 

Jones,  J.  (orally).  \ 

This  suit  is  brought  on  a  coinlract  for  the  sjle  ol  real  estate,  bj 
Elizabeth  Carlile  v.  George  W.  Caine'et  al.  She  alleges  thai  she  made 
a  contract  to  sell  a  piece  of  real  est;ate  to  the  Cains ;  that  they  were  to 
buy  it  and  pay  $3,000  for  it ;  that  she  complied  with  the  provisions  and 
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conditions  on  her  part  to  be  performed ;  tendered  a  deed  to  the  Cains  at 
the  time  when  it  ought  to  have  been  tendered ;  that  they  refuhed  to  pay 
the  money  and  take  the  property,  and  asks  tor  damages  lor  failure  to 
comply  with  the  contract. 

The  case  was  tried,  and  the  jury  returned  a  verdict  for  plaintifl  for 
one  cent ;  and  it  is  now  submitted  to  the  court  upon  a  question  of  costs, 
it  being  contended  on  behalf  of  the  defendants  that  the  judgment  being 
less  than  one  hundred  dollars  does  not  cafry  costs. 

^  Section  6349,  Rev.  Stat.,  is  as  follows:  **  If  it  shall  appear  that  a 
justice  of  the  peace  has  jurisdiction  of  an  action,  and  the  same  has  been 
brought  in  any  other  court,  and  the  judgment  is  less  than  one  hundred 
dollars,  unless  the  recovery  be  reduced  below  that  sum  by  counter-claim 
or  set  off,  each  party  shall  pay  his  own  costs.** 

Section  5348,  Rev.  Stat.,  is  as  follows:  *  When  it  is  not  otheiwise 
provided  by  statute,  costs  shall  be  allowed,  of  course,  to  the  plaintif) 
upon  a  judgment  in  his  favor,  in  actions  for  the  recovery  of  money  only 
or  lor  the  recovery  of  specific  real  or  personal  property.*' 

This  was  an  action  for  the  recovery  of  money  only,  and  a  verdict  in 
favor  of  .the  plaintiff.  Unless  the  justice  of  the  peace  had  jurisdiciipn 
of  this  action,  then  judgment,  under  sec.  6348,  Rev,  Stat.,  should  go,  as 
of  course,  in  favor  of  the  plaintifl  against  the  defendant. 

Section  686,  Rev.  Stat.,  provides:  "Under  the  restrictions  and  lim- 
itations herein  provided,  justices  of  the  peace  shall  have  exclusive  orig- 
inal jurisdiction  of  any  sum  not  exceeding  one  hundred  dollars,  and  con- 
current jurisdiction  with  the  court  of  common  pleas  in  any  sum  over  one 
hundred  dollars  and  not  exceeding  thiee  hundred  dollars.** 

Section  591,  Rev.  Stat.,  provides:  *' Justices  shall  not  have  cogni- 
zance of  any  action : 

"1.  To  recover  damages  for  an  assault,  or  assault  and  battery ;  on 

*•  2.     In  an  action  for  malicious  prosecution  ;  or, 

'•  3.  In  actions  against  justices  of  the  peace  or  other  officers,  for 
misconduct  in  ofl&ce,  except  in  the  cases  provided  tor  in  this  chapter  ;  or, 

"4.     In  actions  for  slander,  verbal  or  written  ;  or, 

'*  6.     In  actions  on  contracts  for  real  estate  ;  or,**  etc. 

In  Crafts  v.  Prior,  61  Ohio  St.,  21,  the  syllabus  reads  :  "  1.  Actions 
for  the  purchase  price  of  real  property,  when  founded  on  the  contract  of 
sale,  are  actions  *  on  contracts  for  real  estate,*  within  the  meaning  of 
sec.  591,  Rev.  Stat.,  and  Jiot  within  the  jurisdiction  of  justices  of  the 
peace. 

"The  court  of  common  pleas  has  original  jurisdiction  of  such 
actions,  though  the  amount  claimed  is  less  thm  one  hundred  dollars.*' 

On  page  22,  Williams,  J.,  in  discussing  the  case,  says:  **  Various 
restrictions  and  limitations  upon  the  jurisdiction  of  justices  of  the  peace 
are  imposed  by  sec.  691,  Rev.  Stat.,  one  of  which  is  that  they  shall  not 

80    S.  &  C.  P.    Vol.  9 
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have  cognizance  of  'actions  on  contracts  for  real  estate;'  and  it  is  con* 
tended  b)'  defendant  in  error  that  the  action  below  was  of  that  character. 
Whether  it  was  or  not,  is  the  question  for  decision  here.  It  is  said  by  the 
court,  in  Bridgmans  v.  Wells,  13  Ohio,  43,  that  *  a  contract  for  real  estate, 
in  the  sense  in  which  the  words  are  used  in  their  ordinary  acceptation, 
would  mean  some  bargain  or  agreement  for  the  purchase  or  conveyance 
of  real  property;*  and,  we  think,  the  words  are  used  in  the  statute  in 
that  sense.  It  is  to  be  observed  that  the  actions  of  which  justices  are 
denied  jurisdiction  by  the  provision  of  sec.  691,  Rev.  Stat.,  alluded  to, 
are  those  *  on  contracts  for  real  estate.*  These  are  not  limited  to  actions 
to  compel  a  conveyance  of  the  land  or  for  damages  for  the  failure  to 
execute  the  conveyance,  or  other  breach  of  the  contract  by  the  sellers 
but  include  all  actions  founded  on  any  stipulation  of  the  contract^ 
whether  to  be  performed  by  the  seller  or  purchaser.** 

That  is  this  case,  and  the  court  here  assumes  that  that  would 
apply  to  actions  to  compel  the  conveyance,  and  to  actions  for  damages 
for  the  failure  to  execute  the  conveyance  or  breach  of  the  contract  by  the 
seller.  Th>is  is  a  breach  oPthe  contract  on  the  part  of  the  purchaser,  and 
it  is  founded  on  this  contract  for  the  purchase  of  real  estate ;.  so  that 
justices  of  the  peace  do  not  have  jurisdiction  of  that  action  under  that 
section,  and  the  costs  are  not  controlled  by  sec.  5349,  Rev.  Stat.,  but  are 
controlled  by  sec.  5348,  Rev.  Stat. 


WILLS— TITLE. 


[Licking  Common  Pleas,  April  Term,  1897.] 

Michael  Fribdnour  v.  Barbara  Fribdnour  bt  al. 

TiTLK  TO  PROPBRTY  CoNVBYBD  UnDBR  A  WlLI,  PaRTI^Y  bsSTROYBD. 

While  the  presumption  is,  in  the  absence  of  other  showing,  that  a  man  leaves 
his  property  to  his  heirs  equally,  yet,  in  the  case  at  bar,  the  will  having  been 
partly  destroyed  by  fire,  and  remaining  portions  seeming  to  bequf  ath  the 
property  lo  the  wicfow,  a  deed  from  her  to  the  eldest  son,  drawn  by  a  lawyer 
who  made  an  examination  of  the  will  before  it  was  partly  destroyed,  prior 
to  making  the  deed,  is  sufficient  to  establish  title  in  such  eldest  son. 

JONBS.  J. 

The  case  of  Michael  Friednour  v.  Barbara  Friednour  et  al.  is  sub- 
mitted to  the  court  upon  the  pleadings  and  the  testimony.  It  is  a  suit 
brought  by  Michael  Friednour  against  Barbara  Friednour  and  others, 
being  the  heirs  of  his  father,  to  quiet  his  title  in  a  lot  a(  Lockport,  West 
Newark.  He  alleges  that  he  is  in  possession,  and  that  the  defendants 
claim  title  to  the  lot,  or  some  title  to  it,  inconsistent  with  his  title ; 
alleges  that  he  has  title  to  it. 

It  is  alleged  here  that  the  father  of  Michael  Friednour  died  and  left 
a  will;  and,  on  the  part  of  the  defendants,  that  the  will  was  that  this  land 


Digitized  by 


Google 


IX.  SUPERIOR  AND  COMMON  PLEAS  COURTS.  467 

Friednour  v.  Friednour. 

should  go  to  the  widow  of  the  elder  Friednour,  during  her  lifetime,  and 
afterwards  be  equally  divided.  It  happened  that  in  the  burning  of  the 
court  house,  in  1876,  this  will  and  the  record  were  destroyed!  A  copy 
of  the  will  is  presented  here,  excepting  that  one  paragraph,  or  the  most 
of  one  paragraph,  is  not  with  it.  That  paragraph  is  the  one  that  pro- 
vides for  a  division  of  this  estate  some  way.  There  is  a  part  of  the  par- 
agraph here,  that  gives  part  of  the  estate  to  the  widow,  and,  so  far  as 
that  part  of  it  which  is  here  is  concerned,  it  seems  that  she  has  it  abso- 
lutely ;  but  the  portion  of  the  paragraph  that  is  gone  might  qualify  that 
estate  of  hers,  and  it  would  not  be  inconsistent  with  what  is  here  if  the 
estate  was  qualified  to  a  life  estate,  and,  so  far  as  the  context  and  writing 
are  concerned,  would  be  perfectly  natural,  and  would  come  in  that  way. 

What  is  to  be  done  with  the  estate  after  her  decease,  or  if  there  is 
any  other  provision  made  with  relation  to  this  real  estate,  nobody  can  tell 
from  the  portions  of  this  will  that  are  presented. 

Tennel  Buehler,  a  witness,  testifies  that  he  was  a  witness  to  the  will ; 
that  it  was  read,  and  it  provided  that  the  widow  should  hold  the  real 
estate  during  her  life,  and  that  afterwards  it  should  be  divided  equally 
among  the  heirs.  Mr.  Dennis  wrote  the  will  and  was  present  at  the 
time.  Mr.  Dennis  does  not  know  anything  about  what  the  will  con- 
tained. He  does  not  remember.  He  remembers  making  this  deed  from 
the  widow  to  Michael  Friednour,  her  son,  for  this  lot.  He  remembers 
requiring  the  will  to  be  brought  to  his  office  before  he  drew  the  deed, 
presumably  to  see  what  title  the  widow  had;  and  he  remembers  that  after 
that  he  drew  this  deed.  While  I  think  the  presumption,  in  the  absence 
of  any  other  showing,  is  that  a  man  leaves  his  property  to  his  heirs 
equally,  yet,  in  the  state  of  the  proof,  without  knowing  what  the  will 
does  provide,  except  that  a  large  part  of  this  paragraph  seems  to  leave  it 
to  the  widow,  the  fact  that  Michael  Friednour  is  in  possession,  the  fact 
that  Mr.  Dennis  drew  this  deed  after  looking  at  the  will — while  that  may 
not  be  the  proper  way  of  proving  the  matter,  it  has  some  influence  upon 
court ;  and  I  cannot  say,  from  this  testimony,  but  that  Michael  Friednour 
is  the  owner  of  this  land,  against  the  claim  of  these  other  children. 

I  have  a  suspicion  that  injustice  is  done  by  this  decision,  but  I  see 
no  other  way  of  deciding  it,  and  the  decree  may  be  taken  accordingly. 

5*.  L,  James^  for  plaintiff. 

Fulton  V.  Fulton,  for  defendant. 


Digitized  by 


Google 


468 OHIO  DECISIONS. Vol. 

Superior  Court  of  Cincinnati.  I 


WARRANTY— EVIDENCE. 

[Superior  Court  of  Cincinnati,  Special  Term,  1890.] 

*CuRRAN  &  Wolf  v.  Hauser,  Krambr  &  Co. 

1.  Verba.!,  Rbprksentatioks  Failing  to  Establish  Warranty. 

Verbal  representations  made  by  an  agent  in  the  sa'e  of  a  lumber  dryer,  consist- 
ing  of  general  statements  as  to  the  excellence  of  the  machine,  its  superiority 
over  others  and  promises  that  it  wouid  do  the  work  required  by  vendee, 
which  representations  and  promises  were  made  prior  to  the  signing  of  the 
contract,  are  incompetent  to  engraft  upon  the  latter  an  express  warranty. 

2.  Also  Fail  to  Create  Implied  Warranty. 

Such  statements  are  also  incompetent  to  create  an  implied  warranty. 

3.  No  Implied  Warranty  prom  Sale. 

No  implied  warranty  arises  in  the  sale  of  a  definitely  described  and  known 
article  of  particular  construction,  that  it  is  fit  for  the  purpose  for  which 
vendee  buys  it,  although  such  purpose  is  known  to  vendor.  This  rule  applied 
to  sale  ol  a  lumber  dryer,  to  be  constructed  according  to  vendor's  patents  ol 
a  given  size. 

4.  A  Resci>sion  on  Account  op  Representations, 

No  rescission  of  such  a  contract,  at  law  or  in  equity,  can  be  had  for  verbal 
misrepresentations  without  fraud,  where  the  contract  has  been  executed  and 
it  would  be  impossible  to  restore  the  parties  to  the  status  quo  ante. 

Taft,  J. 

This  is  an  action  to  recover  the  balance  due  on  a  contract  under 
which  plaintiffs  erected  for  the  defendant  firm  a  dry  kiln  for  seasoning 
lumber,  upon  a  piinciple  the  patent  for  which  belonged  to  the  plaintiffs. 
Defendant  admits  the  contract,  but  denies  its  performance  by  the  plain- 
tifls.  As  a  second  defense,  defendant  says  that  **it  is  a  firm  engaged  in 
business  as  coopers  in  the  city  of  Cincinnati,  and  as  such  makes  barrels, 
kegs,  vats  and  other .  articles  ordinarily  made  by  coopers;  that  in  its 
business  it  is  necessary  to  have  wood  well  dried,  in  order  that  it  may  be 
properly  worked  and  that  there  may  be  no  shrinkage  afterwards,  and  for 
the  drying  of  wood  many  kilns  have  been  patented  so  as  to  save  the 
time  lost  in  drying  of  wood  by  the  sun;  that  the  plaintifls  were  the 
makers  of  a  certain  drying  kiln,  covered  by  letters  patent,  and  their 
agent,  who  was  selling  the  same  for  them,  called  upon  the  defendant 
and  represented  that  the  kiln  made  by  the  plaintiffs  was  the  kiln  needed 
by  the  defendant  for  the  drying  of  wood  used  in  its  business. 

**Said  agent  was  well  acquainted  with  the  defendant's  business,  and 
knew  what  kind  of  wood  they  needed,  and  the  kiln  was  sold  to  the 
defendant  by  said  agent  for  the  specific  purpose  of  drying  wood  for  the 
defendant's  business.  And  defendant  says  that  said  kiln  was  an  utter 
and  entire  failure,  and  they  were  not  able  to  dry  their  wood  in  it  at  all.** 

Then  follows  an  allegation  that,  upon  discovery  of  such  failure, 

•Judgment  reversing  judgment  at  special  term  reversed  and  final  judgment 
for  defendants  in  error,  Curran  &  Wolf,  October  17, 189y,  61  O.  S.  000.  See  also  4 
Dec.  449,  also  8  Dec.  495  and  lb.  670. 
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defendant  notified  plaintifis  to  remove  the  kiln  and  demanded  repay- 
ment of  the  money  already  paid  under  the  contract  and  $2,500  damages 
for  the  expense  to  which  defendant  had  been  put  in  erecting  a  building 
for  the  kiln,  and  for  the  lumber  ruined  by  defendant  in  testing  the  same. 
For  these  two  amounts,  defendant  asks  judgment  by  way  of  counter- 
claim. 

The  evidence  discloses  the  following  state  of  facts:  Defendant  was 
a  firm  of  coopers  in  this  city,  engaged  in  making  beer  kegs,  barrels  and 
vats.  The  barrels  and  kegs  were  made  of  thick  oak  staves,  and  the  vats 
of  cypress  boards.  }.  S.  Bates  visited  the  members  of  the  firm  and  stated 
that  he  represented  the  plaintiffs'  firm  in  selling  their  dry  kiln;  that  it 
was  a  much  better  kiln  than  the  Spear  dry  kiln,  which  defendant  firm 
was  considering  the  purchase  of,  and  that  it  would  dry  the  green  oak 
staves  and  cypress  vat  sides  which  were  shown  to  him.  He  referred  the 
senior  member  of  defendant's  firm  to  a  number  of  persons  having  plain^ 
tiffs'  dryer  in  use,  so  that  by  inquiries  of  his  own  he  might  satisfy  him* 
self.  One  of  plaintiffs'  dryers  was  in  use  at  the  Cincinnati  cooperage 
:  works,  where  it  was  drying  whisky  barrel  staves  and  where  one  member 
of  the  defendant  firm,  at  least,  had  seen  it  in  operation.  At  the  same 
place,  the  Spear  dryer  was  in  use,  and  to  that  defendant  had  sent  some  of 
its  own  staves  to  be  dried,  and  they  were  dried  successfully.  The  mem- 
bers of  defendant  firm  deny  that  they  made  any  such  test  of  plaintiffs* 
dryer,  although  there  are  some  circumstances  in  the  case  which  indicate 
that  some  such  test  was  made.  Through  their  agent,  plaintiffs  were 
informed  of  the  character  of  the  staves  and  lumber  which  defendant 
wished  the  kiln  to  dry.  The  agent  had  a  circular  issued  by  the  plain- 
tiffs which  he  showed  to  the  members  of  defendant,  dwelling  on  the 
excellence  of  the  plaintiffs'  dryer,  its  capacity  for  drying  all  kinds  of 
soft  and  hard  wood,  and  setting  out  with  illustrations  the  testimonials  of 
persons  who  were  using  it.  When  the  plaintiffs'  agent  had  obtained 
from  defendant  its  consent  to  take  the  kiln  of  plaintiffs,  he  notified  the 
latter,  and  a  contract  signed  by  plaintiffs  was  forwarded  to  detendant 
for  signature. 

The  contract  was  as  follows: 

"This  agreement  made  the  17th  day  of  June,  A.  D.  188t),  by  and 
between  Curran  &  Wolff  of  the  city  of  Chicago,  and  state  of  Illinois,  the 
sole  and  exclusive  owners  of  the  toUowing  patents  (then  follows  a  state- 
|nent  of  a  dozen  or  more  patents  by  date,  number  and  patentee)  of  the 
fcrst  part  and  Hauser,  Kramer  &  Company  ot  Cincinnati  in  the  c«)unty 
|)f  Hamilton,  and  state  of  Ohio,  of  the  second  part,  have  agreed,  and  by 
these  presents  do  agree  to  sell,  grant  and  convey  unto  the  said  party  of 
the  second  part,  the  right  to  construct  and  use  one  kiln  or  dry  house,  size 
22x50  feet  each,  under  the  patents  as  aforesaid,  for  and  within  the  county 
of  Hamilton,  state  of  Ohio,  and  to  furnish  the  heating  apparatus  for 


Digitized  by 


Google 


470  OHIO  DECISIONS,  Vol. 

Superior  Conrt  of  Cincinnati. 

the  same,  according  to  the  specifications  on  the  back  thereof,  free  on 
board  of  cars  at  Chicago;  and  set  up  the  same  at  the  place  of  construc- 
tion. The  parties  of  the  second  part  agree  to  have  the  building  ready 
to  receive  said  heating  apparatus  within  thirty  days  from  this  date  and 
pay  the  freight  on  the  said  heating  apparatus  from  Chicago  to  the  place 
of  construction.  It  is  agreed  that  the  said  party  of  the  second  part  has 
a  right  to  move  the  kiln  to  any  part  of  Ohio  after  giving  notice  to  the 
party  of  the  first  part.  And  the  said  party  of  the  second  part  covenants 
and  agrees  to  pay  unto  the  said  parties  of  the  first  part  for  the  same,  the 
sum  of  twelve  hundred  dollars  to  be  paid  as  follows:  $300  on  the  receipt 
of  the  iron  materials  at  Cincinnati,  Ohio,  and  the  remaining  $900  to  be 
paid  by  two  notes,  as  follows:  a  ninety  day  note  for  $300,  to  be  given  and 
dated  on  receipt  of  iron  materials,  and  a  four  months'  note  for  $600,  to  be 
given  and  dated  on  completion  and  acceptance  of  kiln.  And  it  is  further 
agreed  that  the  title  in  the  kiln  is  to  remain  in  the  vendors  till  all  pay- 
ments are  made  as  per  contract  herein  stated.  In  witness  whereof,  the 
parties  to  these  persents  have  hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written,  signed,  sealed  and  delivered  in  presence  of: 

Albbrt  J.  Hauser, 

Curran  &  Wolff  (Seal), 

John  I.  Bates, 

Hauser,  Kramer  &  Co.  (Seal). 

Upon  the  back  of  the  contract  was  an  inventory  of  the  various 
articles  to  be  furnished  by  plaintiffs  in  setting  up  the  dry  kiln  conclud- 
ing as  follows.  **Also  any  article  in  pipe,  fittings,  or  valves  necessary 
to  complete  the  within  mentioned  dry  kiln  according  to  our  plans  and 
specifications.  Curran  &  Wolff  also  agree  to  set  up  in  proper  place  and 
shape,  in  a  good  and  workmanlike  manner,  the  heating  apparatus  for 
said  dry  kiln  and  furnish  foreman  to  superintend  construction  of  said 
kiln,  not  to  exceed  thirty  days."  Plaintiffs  constructed  the  dry  kiln  as 
they  had  agreed  to  under  the  contract. 

The  weight  of  the  evidence  seems  to  establish  that,  upon  the  staves 
and  lumber  of  the  defendants,  the  kiln  did  not  work  successfully.  After 
the  first  trial,  under  directions  of  plaintiffs,  defendant  added  a  steam 
box  to  the  dryer,  but  the  trouble  was  not  remedied.  Defendant  paid 
the  $300  cash  when  the  materials  were  delivered  in  Cincinnati,  and  paid 
the  $300  note  given  at  the  same  time.  The  note  had  been  negotiated 
before  due.  The  $600  note  never  was  given.  In  January  defendant 
notified  plaintiffs  to  remove  the  kiln  and  return  the  $600  already  paid. 
In  testing  the  kiln,  defendant  attempted  to  dry  lumber  amounting  in 
value  to  $800  and  the  result  was  that  the  lumber  became  unfit  for  use. 

Two  questions  arise  here.  First,  were  the  representations  of  plain- 
tiff's agent  good  grotmd  for  a  rescission  of  the  contract? 
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Second,  was  there  an  implied  warranty  in  the  contract  that  the  kiln 
as  constructed  should  dry  the  particular  kind  of  lumber  used  by  the 
defendant  in  its  business? 

The  first  question  must  be  answered  in  the  negative  for  several 
treasons.  The  representations,  when  analyzed,  will  be  found  to  consist 
of  general  statements  of  the  excellence  of  the  plaintiff's  kiln  contained 
in  the  circular,  of  the  opinion  of  the  agent  upon  the  comparative  merits 
of  the  Curran  &  Wolff  (plaintiff's)  dryer  and  the  Spear  dryer,  and 
promises  by  him  that  the  plaintiffs'  dryer  would  dry  the  particular  size 
and  kind  of  wood  which  defendant  wished  it  to  dry.  The  statements  of 
the  circular  are  shown  to  be  true.  The  opinion  of  the  agents  about 
plaintiffs'  machine  could  not  of  course  be  a  false  representation,  justily- 
ing  rescission,  first,  because  it  wms  a  matter  of  opinion,  and  second, 
because,  under  the  circumstances,  it  was  mere  dealers'  talk.  What  the 
agent  said  to  the  defendant  firm  in  reference  to  plaintiffs'  kiln*  drying 
defendant's  lumber  was  a  verbal  promise  or  warranty  that  it  would  do 
so.  I  do  not  think  it  could  be  construed  into  a  statement  of  an  existing 
fact.  Moreover,  no  fraud  in  such  representations  is  either  charged  or 
proven.  Plaintiffs  had  fully  performed  their  contract  when  defendant 
sought  to  rescind.  A  return  of  the  material  furnished  by  plaintiffs 
tendered  by  defendant  would  no  more  have  restored  plaintiffs  to  the  con- 
dition existing  before  the  contract  than  a  carpenter  would  be  put  in  statu 
quo  ante  by  tendering  him  his  lumber,  nails  and  hardware  after  the 
house  was  built.  To  justify  a  rescission  and  return  under  such  circum- 
stances, the  representations  inducing  the  contract  must  have  been  made 
with  intent  to  deceive.  Bennett's  Edition,  Benjamin  on  Sales,  pp.  390, 
863. 

Finally,  these  representations  do  not  constitute  a  warranty,  because 
they  are  incompetent  tb  prove,  it.  It  has  sometimes  been  held  that, 
as  the  warranty  is  a  collateral  undertaking. to  the  main  contract,  parol 
evidence  is  admissible  to  establish  warranty  though  the  terms  of  the 
sale  are  in  writing.  See  8  Baxter.  But  by  the  great  weight  of  author- 
ity the  rule  is  that  where  the  parties  reduce  their  contract  to  writing,  no 
additional  warranty  can  be  engrafted  on  it  by  parol,  or  the  other  writ- 
ings not  a  part  of  the  formal  contract.  Thus,  in  Randall  &  Stead  v.  J. 
&  P.  Rhodes,  1  Curtis  C.  C.  R.,  90,  the  action  was  on  a  warranty  in  the 
sale  of  a  ship,  that  it  was  of  white  oak.  It  was  sought  to  prove  the  war- 
ranty by  a  letter  from  the  defendant  to  the  plaintiff  containing  a  repre- 
sentation that  the  ship  was  of  white  oak.  Subsequent  to  the  letter,  a 
written  contract  of  sale  was  signed  which  contained  no  reference  to  the 
wood  of  which  the  vessel  was  made.  Mr.  Justice  Curtis  held  that  the 
statement  in  the  letter  must  be  regarded  merely  as  a  representation,  and 
not  a  warranty,  and  gave  no  right  of  action  for  a  breach.  See  also  Kain 
V.  Old,  2  B.  &  C.  627;  Lambs  v.  Craft,  12  Mete,  363;  Van  Ostrand  v. 
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Reed,  1  Wend.,  424;  Galpin  v.  Atwatar,  29  Conn.,  93;  MuUan  v.  Thomas, 
48  Conn.,  252;  Reed  v.  Wood,  9  N.,  286;  Bond  v.  Clark,  36  N.  677; 
Pt^nder  v.  Forbes  17  N.  C  25J.  In  Prideaux  v.  Bennett,  1  C.  B.  N.  S., 
613,  a  case  very  like  the  one  at  bar,  in  more  respects  than  this,  it  was 
helii  that  no  warranty  grew  out  of  a  circular  sent  to  the  purchaser  on 
which  he  relied  in  sending  in  his  order,  although  it  appeared  that  he  had 
no  other  knowledge  ot  the  article  bought.  It  follows,  therefore,  that 
no  warranty  is  established  either  by  the  parol  statements  of  {)laintiffs' 
agent,  or  by  the  circular  handed  by  him  to  defendant. 

We  come,  then,  to  the  main  question  in  the  case,  was  there  an  implied 
warranty  of  fitness?  In  the  first  place,  it  is  well  to  understand  what 
evidence  is  competent  to  assist  us  in  answering  this  question.  The  fact 
that  the  agent  repeatedly  said  that  he  would  warrant  the  fitness  of  the 
machine  must  of  course  be  excluded,  because  it  was  not  put  into  writ- 
ing, li  it  were  competent,  it  would  prove  an  express  warranty,  not  an 
implied  one.  Only  those  facts  are  competent  which  are  generally  com- 
petent in  construing  any  written  contract,  /.  ^.,  the  surrounding  circum- 
stances, and  of  these  may  be  mentioned  the  fact  that  plaintilfs  knew  the 
particular  use  for  which  defendant  bought  the  kiln.  Except  to  show 
this  knowledge  by  plaintiffs,  the  conversations  between  plaintiffs*  agent 
and  members  of  defendant  are  wholly  irrelevant  and  incompetent. 

It  is  a  principle  in  construing  contracts  of  sale,  that  where  the 
vendee  orders  an  article  of  a  manufacturer  for  a  particular  purpose, 
-know  to  the  laUer,  there  is  an  implied  warranty  that  the  articles  shall  be 
reasonably  fit  for  the  purpose.  Rodgers  v.  Niles,  11  Ohio  St.,  48;  Byers 
V.  Chapin  28  Ohio  St.,  300;  Dayton  v.  Hoogland,  39  Ohio  St.,  671; 
Randall  v.  Newson,  2  Q   B.  D.,  109. 

There  is  an  exception  to  this  rule,  however,  stated  in  Rodgers  v. 
Niles  as  follows:  * 'Other  cases  have  imposed  jDroper  limitations  on  this 
doctrine,  as  in  the  cases  of  Chanter  v.  Hopkins,  4  M.  &  W.  399;  'and 
Olivant  v.  Bay  ley,  5  Adolphus  &  Ellis  N.  S. ,  288.  In  these  cases  it  was 
held  that  where  a  known  and  ascertained  article  is  ordered  and  furnished, 
though  intended  tor  a  particular  use,  the  liability  of  the  maker  and 
-vendor  extends  only  to  defects  in  the  materials  and  workmanship,  and 
not  to  such  as  arise  from  the  principle  or  mode  of  construction." 

The  reas  )n  for  the  exception  is  not  at  first  apparent.  If  a  man  sells 
an  article  for  a  purpose,  and  impliedly  warrants  its  fitness  for  the  pur- 
pose, it  would  seem  that  where  he  sells  a  principle  embodied  in  an 
article  to  eflect  a  purpose,  he  should  impliedly  warrant  the  principle 
reasonably  fit  to  accomplish  the  purpose.  When  we  come  to  examine 
the  rule  itself,  however,  we  find  that  the  so-called  implied  warranty  is 
not  a  warranty  at  all  in  the  sense  of  a  collateral  undertaking  as  to  the 
quality  of  the  article  sold;  that  it  is  in  fact  an  implied  term  in  the  des- 
cription of  the  article  itself,  and  that  when  an  article  furnished  does  not 
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answer  the  purpose,  it  simply  does  not  fulfill  the  contract  because  it  is 
not  the  article  which  is  described  in  the  contract  when  the  implied  term 
in  the  description  is  supplied.  Thus  Judge  Scott,  in  Rodgers  v.  Niles^ 
quotes  from  1  Smith's  Leading  Cases,  250,  upon  this  feature  of  the  rule 
•as  follows:  "The  sounder  view  seems  to  be  that  no  engagement  of  this 
sort  can  be  implied  against  the  vendor,  save  where  the  contract  is  par- 
tially or  wholly  executory ;  and  that,  in  this  case,  it  is  nqt  in  the  nature 
of  a  warranty,  but  of  an  implied  stipulation,  forming  part  of  the  sub. 
stance  of  the  contract."  And  in  Randall  v.  Newson,  2  Q.  B.  D.,  109, 
where  the  question  was  whether  there  was  an  implied  warranty  against 
a  latent  detect  in  a  carriage  pole,  in  a  very  full  consideration  of  all  the 
various  so-called  implied  warranties  in  sales,  Lord  Esber  Nf.  R.,  (then 
Mr.  Justice  Brett),  states  the  conclusion  of  the  court  of  appeal  as  fol- 
lows: ''In  some  contracts,  the  undertaking  of  the  seller  is  said  t^  be 
only  that  the  article  shall  be  merchantable;  in  others,  that  it  shall  be 
reasonably  fit  for  the  purpose  to  which  it  is  to  be  applied.  In  all  it 
seems  tcf  us,  it  is  either  assumed  or  expressly  stated  that  the  funda- 
mental undertaking  is,  that  the  article  offered  or  delivered  shall  answer 
the  description  of  it  contained  in  the  contract.  That  rule  comprises  all 
*the  others;  they  are  adaptations  of  it  to  particular  kinds  of  contracts  of 
purchase  and  sale.  You  must  therefore  first  determine  from  the  words 
used,  or  the  circumstances,  what  in  and  according  to  the  contract  is  the 
real  mercantile  or  business  description  of  the  thing  which  is  tlie  subject 
matter  of  the  bargain  of  purchase  or  sale,  or  in  other  words,  the  con- 
tract. If  that  subject  matter  be  merely  the  commercial  article  or  com- 
modity, the  undertaking  is  that  the  thing  offered  or  delivered  shall 
answer  that  description;  that  is  to  say,  shall  be  that  article  or  commodity, 
saleable  or  merchantable.  If  the  subject  matter  be  an  article  or  com- 
modity for  a  particular  purpose,  the  thing  ottered  or  delivered  must 
answer  that  description,  that  is  to  say,  it  must  be  that  article  or  com- 
modity, and  reasonably  fit  lor  the  particular  purpose.  The  governing 
principle,  theretore,  is  that  the  thing  offtred  and  delivered  under  a  con- 
tract of  purchase  and  sale  must  answer  the  description  of  it  which  is 
contained  in  the  words  of  the  contract,  or  which  would  be  so  contained 
if  the  contract  were  accurately  drawn  out." 

With  this  explanation  of  the  doctrine  of  so-called  implied  warranty, 
it  is  not  hard  to  understand  the  limitation  upon  th^  doctrine,  that  where 
the  mode  or  principle  of  construction  is  specifaed  in  the  contract,  no 
implied  warranty  arises  that  the  principle  so  ordered  shall  be  fit  and 
proper  for  the  purpose.  For  if  the  principle  is  in  fact  unfit  for  the  pur- 
pose, and  you  imply  a  term  describing  it  as  fit,  you  supply  a  term  which 
makes  the  article  described  an  impossible  article.  In  other  words,  you 
may  be  implying  a  term  of  description  in  the  contract,  wholly  inconsis- 
tent with  and  contradictory  of  wha(  has  been  expressed  when  the  prin- 
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ciple  or  mode  of  construction  is  specified.  If  the  term  to  be  supplied 
were  merely  a  collateral  undertaking,  like  a  warranty  proper,  the  fact 
,tliat  the  warranty  must  fail  would  perhaps  be  no  objection  to  implying 
it.  But  when  it  is  implied  in  the  substance  of  the  contract  as  part 
description  of  the  article  itself,  it  would  be  manifestly  opposed  to  com- 
mon sense  and  reason,  from  the  contract  itself  and  surrounding  circum- 
stances, to  say  that  the  parties  tacitly  agreed  that  something  should  be 
.understood  in  the  description  of  the  article  in  the  contract  inconsistent 
with  what  is  expressly  set  out.  Whether  this  be  the  true  explanation 
of  the  exception  or  not,  the  existence  of  the  exception  is  supported  so 
fully  by  authority  that  it  is  now  too  late  to  question  it. 

Coming  now  to  the  facts  of  the  case  at  bar.  I  think  that  the  excep- 
tion to  the  general  rule  must  apply,  and  that  no  implied  warranty  arises 
th£^  the  dry  kiln  would  properly  season  the  particular  wood  which  the 
defendant  firm  Uses.  The  contract  is  in  fact  the  sale  of  the  use  of  the 
patents  for  one  dry  kiln,  with  an  agreement  to  construct  the  same  in  a 
good  and  workmanlike  manner  and  to  furnish  certain  necessary^naterials* 
No  question  is  made  of  the  good  workmanship  in  the  construction  or  of 
the  character  of  the  materials  furnished.  If  <he  kiln  failed  to  fulfill 
defendant's  purpose,  it  was  because  it  was  not  in  principle  adapted  tS 
dry  wood  of  the  size,  thickness  and  hardness  of  the  wood  the  defendant 
firm  uses.  There  are  four  thousand  lumber  dryers  of  plaintifi's  make 
and  patent  in  use  in  the  United  States.  At  least  one  member  of  the 
defendant  firm  had  seen  such  a  dryer  in  use  at  the  Cincinnati  cooperage 
factory,  drying  oak  whisky-barrel  staves.  It  is  very  plain  that  the  kiln 
tor  the  construction  of  which  the  contract  called  was  a  known  and  ascer- 
tained article  and  was  understood  to  be  such  when  the  contract  was  signed, 
by  both  parlies.  It  follows  that  no  implied  warranty  of  fitness  arises. 
Defendant's  counsel  contend  that  the  true  reason  for  the  rule  of  implied 
warranty  is  in  the  inequality  of  opportunity  of  parties  to  inspect  and  test 
the  article,  that  in  cases  where  the  purchaser  is  bound  to  rely  upon  the 
judgment  of  the  vendor,  the  implied  warranty  arises,  and  that  as  the 
article  was  not  made  in  the  case  at  bar,  and  defendant  was  therefore  obliged 
to  rely  on  plaintifl*s  judgment  without  opportunity  of  inspection  or  test, 
an  implied  warranty  does  here  arise  as  in  other  cases.  This  is  true  of  the 
construction  of  the  kiln  and  the  materials  furnished  and  if  the  fault 
arose  from  a  defect  in  either,  plaintiffs  could  not  recover  because  the 
implied  term  of  the  description  would  not  have  been  fulfilled*  But 
plaintiffs  were  not  to  make  or  originate  the  principle  of  the  machine. 
That  was  already  known.  Defendant  was  referred  by  plaintififs'  agent 
to  persons  using  it.  It  might  easily  have  satisfied  itself  of  its  efficiency 
if  it  desired.  It  appears  that  it  had  sent  samples  of  its  wood  down  to 
be  tested  by  the  Spear  machine.  There  was  no  good  reason  why  it 
might  not  have  had  a  similar  test  of  the  Curran  &  WolflE  dryer,  except 
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that  it  was  content  to  rely  on  >a  verbal  warranty,  or  rather  representation, 
of  piaintifi'a  agent  that  it  would  do  their  work.  As  we  have  shown,  no 
defense  can  be  predicated  on  these  verbal  statements  not  inserted  in  the 
contract.  The  failure  to  insist  upon  having  the  warranty  in  the  contract 
was  where  **the  defendant  firm  made  its  mistake,*'  to  use  the  candid 
-language  of  one  of  its  members  upon  the  stand.  The  opportunity  of 
defendants  to  test  the  principle  which  they  were  buying  the  use  of,  is 
what  distinguishes  the  case  at  bar  from  Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  S.,  108,  so  much  relied  upon  the  defendant's  counsel.  In  that 
case,  the  plaintiff  company  had  partially  executed  a  contract  for  the 
execution  of  the  bridge,  and  in  doing  so  had  driven  false  work  into  the 
bed  of  the  river  for  the  further  construction  of  the  bridge,  when  defend- 
ant Hamilton  agreed  to  take  the  contract  off  their  hands  and  to  assume 
and  pay  for  all  work  done  and  material  furnished  up  to  that  time  by  the 
-company.  No  representation  was  made  by  the  company  as  to  the  quality 
of  the  work  it  had  done.  On  completing  the  work,  the  false  work,  put 
in  by  the  company  was  found  to  be  improperly  driven.  This  was  not 
.apparent  on  inspection.  It  was  held  that  the  law  implied  a  warranty 
that  the  talse  work  sold  by  the  company  to  Hamilton  was  reasonably 
sufficient  for  the  purpose  for  which  the  company  knew  it  was  designed, 
on  the  ground  that  the  bridge  company  held  itself  out  as  competent  to 
properly  drive  false  work,  and  no  inspection  of  the  mode  pursued  in 
driving  the  piling  being  then  possible,  Hamilton  was  obliged  to  rely  on 
their  judgment.  From  these  circumstances  it  could  be  inferred  that 
the  parties  tacitly  intended  such  a  warranty. 

An  examination  of  the  authorities  where  the  warranty  of  fitness  is 
not  implied  because  the  mode  of  construction  is  specified,  shows  that 
present  case  comes  clearly  within  the  exception  which  they  support,  to 
the  general  rule  of  implied  warranty. 

In  Chanter  v.  Hopkins,  4  M.  &  W.,  399,  the  defendant  sent  to  the 
plaintiff  the  patentee  of  an  invention  known  as  Chanter*s  smoke  con- 
suming furnace  the  following  written  order:  **Send  me  your  patent 
hopper  and  apparatus  to  fit  up  my  brewing  copper  with  your  smoke  con- 
suming furnace.  Patent  right  ;^15  15  s.;  iron  work  not  to  exceed  £5 
55;  engineer's  time  fixing,  7s.  6d.  per  day.'*  The  plaintiff  accordingly 
put  up  on  the  defendant's  premises  one  of  his  patent  furnaces,  but  it  was 
found  not  to  be  of  any  use  foi  the  purpose  of  a  brewery,  and  was 
returned  to  the  plaintiff.  It  was  held  that  no  fraud  being  imputed  to  the 
plaintiff,  that  there  was  not  an  implied  warranty  on  his  part  that  the 
furnace  supplied  should  be  fit  for  the  purpose  ot  a  brewery ;  but  that  the 
defendant  having  defined  by  the  order  the  particular  machine  to  be 
supplied,  the  plaintiff  performed  his  part  of  the  contract  by  supplying 
that  machine,  and  was  entitled  to  recover  the  whole  price. 

In  Olivant  v.  Bayley,  5  Adolphus  &  Ellis  N.,  5  288,  plaintiff  was 
the  patentee  and  manufacturer  of  a  two  color  printing  machine  which 
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was  called  ''01ivant*s  Patent  Printing  Machine."  The  defendant,  a 
cotton  printer,  called  at  plaintiff's  premises  and  said  he  wanted  a  two 
color  printing  machine.  An  estimate  was  sent  him  next  day.  He 
called  again  and  ordered  a  two  color  machine  on  plaintiff's  patent 
principle.  Plaintiff  gave  the  following  memorandum  in  writing:  ''I 
undertake  to  make  you  a  two  color  printing  machine  on  my  patent  prin- 
ciple (stating  dimensions  and  prices)  of  course  it  is  understood  that 
you  do  the  masonry,  etc."  The  machine  was  put  up  on  plaintiff's 
premises,  but  failed,  the  colors  running  into  each  other  and  soiling  the 
work.  The  defendant's  witnesses  stated  that  for  this  reason  it  was  of 
no  use  as  a  two  color  machine*  and  that  defect  was  inseparable  from  a 
machine  constructed  as  those  of  the  plaintiQ  were.  The  judge  in  sum* 
ming  up  told  the  jury  if  the  machine  described  was  a  known,  ascertained 
article  ordered  by  the  defendant,  he  was  liable,  but  if  not,  and  plaintiff 
merely  agreed  to  supply  a  machine  printing  two  colors,  then  the  defend* 
ant  was  not  liable  unless  the  instrument  was  reasonably  fit  for  the  pur* 
pose.  The  jury  found  for  the  plaintiff,  and  the  verdict  was  upheld  by 
the  court  of  Queen's  Bench  on  the  principle  of  Chanter  v.  Hopkins. 
There  is  no  extended  judgment,  but  the  reason  for  the  action  of  the 
court  is  clearly  been  in  the  remarks  of  the  judges  during  the  argument. 
Thus  Wrightson,  J.,  says  to  counsel:  **The  plaintiff's  undertaking 
here  is  expressly  *to  make  you  a  two  color  printing,  machine  on  my 
patent  principle.'  "  To  which  counsel  replies:  **StiJl  the  contract  is, 
substantially,  to  supply  an  instrument  which  shall  be  reasonably  fit  for 
printing  in  two  colors;"  to  which  Wrightson,  J.,  makes  the  following 
signification  rejoinder;  **You  contend  that,  if  the  principle  is  not  really 
adapted  to  the  purpose,  he  must  send  something  not  according  to  the 
principle. "  This  remark  contains  the  suggestion  I  have  already  made, 
that  the  contention  of  the  counsel  there  as  here  is  that  a  term  must  be 
implied  in  the  description  inconsistent  with  the  express  provision  that 
it  should  be  made  on  a  certain'  principle.  Of  course,  this  could  not  be 
done,  and  therefore,  as  Lord  Denman  finally  and  in  effect  saj's:  **The 
purchaser  may  have  taken  the  risk  of  the  usefulness  of  the  principle;  he 
may  be  supposed  to  have  examined  it,*'  although  the  evidence  showed 
he  had  not  done  so. 

In  Prideaux  v.  Bennett,  1  C.  B.  N.  S.,  613,  the  defendant  sent  to 
the  plaintiff,  the  patentee  of  a  smoke  preventing  valve,  an  order  for  his 
valve,  giving  the  dimensions  required  by  the  furnace  door,  and  referr- 
ing in  the  order  to  a  circular  received  from  the  patentee  with  blanks  to 
be  filled  by  the  intending  purchaser.  The  circulars  and  cards  contained 
representations  of  the  excellence  of  the  invention  and  what  it  would  do. 
Defendant  had  never  seen  the  article  itself.  In  an  action  for  the  price, 
defendant  proved  that  the  article  sent  was  a  complete  failure,  and  relied 
on  an  implied  warranty  that  it  should  be  a  smoke  preventing  valve,  as  a 
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defense.  It  was  held  that  as  an  ascertained  patented  article  was  ordered, 
and  as  that  was  supplied,  the  contract  had  been  lulfilled,  and  the  full 
price  must  be  paid.  See  also  Wilson  v.  Dun\ille,  4  Irish  Law  Reports, 
249,  where  Pallis,  C.  B.,  gives  a  lucid  explanation  of  the  distinction  I 
am  here  making.     These  authorities  have  been  followed  in  this  country: 

Mason  v.  Chappell,  12  Grattan,  572;  Rice  v.  Forsyth,  41  Md.,  103* 
Rasin  v.  Conley,  58  Md.,  59;  Cosgrove  v.  Bennett,  32  Minn.,  371; 
Walker  v.  Pue,  57  Md.,  155;  Tilton  Safe  Co.  v.  Tisdale,  48  Vt.,  83; 
Port  Carbon  Iron. Co.  v.  Grovers,  68,  Pa.  St.,  149;  Douace  v.  Dow,  64 
N.  Y.,  411;  McGraw  v.  Fletcher.  35  Mich.,  104. 

I  think  the  case  at  bar  can  not  be  distinguished  from  the  cases 
cited.  It  follows  that  plaintiflFs  are  entitled  to  the  contract  price  for  the 
dry  kiln.  The  $600  note  for  the  balance  unpaid  was  to  be  dated  and 
given  when  defendant  accepted  the  machine.  Defendant  never  did 
accept  the  machine.  The  plaintiffs  having  complied  with  their  contract, the 
defendant  can  not  be  permitted  to  defeat  recovery.  The  $600  was  due 
when  they  ought  to  have  accepted  the  machine,  which  was  in  November. 
The  machine,  was  completed  earlier,  but  plaintiffs  waived  their  right  to 
the  note  then  by  conseiiting  that  the  time  for  giving  it  might  be  post- 
poned until  November.  In  addition  to  the  six  hundred  dollars  paid, 
defendant  has  also  paid  $35.00.  The  judgment  must  therefore  be  for 
$565  with  interest  from  November  22.  1896. 

For  the  same  reasons  the  counter  claim  of  defendants  must  be  dis- 
missed. 

Judgment  accordingly. 


SHOOTING  ON  LANDS  OF  ANOTHER. 

[Hamilton  Common  Pleas,  Feb.  7  1899.] 

John  Fogarty  v.  State  of  Ohio. 
1*  Ownership  Prosecution  for  Hunting  on  Land  of  Another. 

Although  the  affidavit,  in  a  prosecution  for  shooting  or  hunting  on  the  lands  of 
another,  describes  complainant  as  the  owner  of  the  premises,  it  is  not  necessary 
to  show  that  he  was  the  owner  in  fee.  The  word  **  owner*'  is  applicable  to  a 
lesser  estate  and  the  fact  that  complainant  was  in  possession  as  lessee  is  suffi- 
cient to  sustain  the  prosecution. 

2.  Parol  Evidbncb  op  a  Lbasb. 

Where  it  is  not  the  contents  of  but  the  fact  of  the  existence  of  a  lease,  that  is 
sought  to  be  proved,  parol  evidence  is  admissible. 

3.  No  Particular  Description  op  Land  Necessary. 

A  prosecution  under  sec.  6966,  Rev.  Stat.,  for  shooting  or  hunting  upon  the 
lands  ot  another,  which  simply  provides  punishment  for  an  unlawful  entry 
upon  the  lands  of  another,  locality  and  place  are  not  essential  ingredients 
oi  the  offense,  and  no  particular  description  of  che  land  is  necessary. 

Heard  on  petition  in  error. 
S.  W.  Smith,  J. 

.   The  ofiense  charged  against  the  plaintiff  in  error  is  shooting  or 
hunting  on  lands  of  another  without,  permission,  under  sec.  6966,  Rev. 
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Stat.,  and  plaintiff  in  error  claims  that  the  evidence  does  not  show  that 
the  party  upon  whose  land  it  is  charged  that  he  was  shooting  was  the 
owner  of  such  lands,  the  term  owner  being  used  in  the  affidavit,  and 
therefore  he  should  have  been  dismissed. 

The  evidence,  however,  shows  that  Newton  was  in  possession  of 
the  land  and  had  lived  on  it  for  fourteen  years;  therefore,  for  the  purpose 
of  this  statute,  it  made  no  difference  what  his  estate  in  the  land  might 
be,  as  the  term  **owner**  is  applicable  not  only  to  a  fee  simple  estate, 
but  to  any  lesser  tenancy  in  lands,  and  in  this  case  Ne^wton  was  a  lessee 
of  the  lands.  There  was  no  error  in  admitting  parol  evidence  of  the 
existence  .of  the  lease;  it  was  not  the  contents  of  the  lease  that  were 
sought  to  be  proved,  but  the  fact  of  having  a  lease,  and  to  this  fact 
Newton  could  testify. 

Second.  It  is  claimed  the  lands  were  not  described  sufficiently. 
Where  a  statute  simply  provides  punishment  for  an  unlawful  entry  upon 
lands  of  another,  without  making  any  provision  for  the  restoration  of 
the  land  to  the  rightful  owner  or  occupant,  and  where  locality  or  place 
is  not  an  essential  ingredient  of  the  offense*  no  particular  description  is 
necessary.  A  charge  in  the  language  of  the  statute  is  sufficient.  If  the 
proceeding  is  to  be  had  against  the  property  in  rem,  then  there  should 
be  sufficient  description  to  point  it  out  with  reasonable  certainty  The 
case  of  State  v.  French,  120  Ind. ,  229,  cited  by  counsel,  is  not  in  point,  as  in 
Winlock  V.  the  State,  121  Ind.,  531-533,  the  lormer  is  explained  and  not 
followed,  the  distinction  being  put  upon  the  term  **premises'*  used  in  the 
affidavit  and  not  the  term  **lands.'' 

There  was  no  error  in  the  proceeding  and  judgment  will  be  affirmed. 

C  W.  Hoffman,  for  plaintiff  in  error.  • 

E,  P.  Bradstreet^  contra. 


CRIMINAL  LAW— EVIDENCE. 

[Hamilton  Common  Pleas,  May,  1899.] 

State  of  Ohio  v.  Wbhr. 

1.  What  Constitutes  Corpus  Delicti. 

Corpus  Delicti  consists  of,  first,  the  fact  of  the  death  of  the  deceased ;  and.  sec- 
ond, the  fact  of  the  existence  of  criminal  agency  as  the  cause  oi  death,  but 
not  **  the  defendant's  criminal  agency,"  as  is  erroneously  stated  in  State  v. 
Leuth,  3  Circ.  Dec,  48,  63. 

2.  How  Corpus  Delicti  must  be  Shown. 

The  rule  that  the  corpus  delicti  must  be  shown  by  testimony  extrinsic  of  a  con- 
fession, is  not  the  law  in  Ohio. 

8.  Object  of  Confessions. 

The  main  and  sole  object  of  confessions  is  to  connect  the  accused  with  the 
offense  charged. 

Pfleger,  J. 

The  defendant  moved  the  court  to  direct  the  jury  to  return  a  verdict 
of  not  guilty  by  reason  ot  the  fact  that  the  state  failed  to  prove,  irrespective 


Digitized  by 


Google 


IX.  SUPERIOR  AND  COMMON  PLEAS  COURTS.  479 

State  V.  Wehr. 

of  the  confessions,  the  corpus  delicti^  o£Fering  as  his  main  authority  State 
V.  Leuth,  scire.  Dec,  48,  63,  in  which  the  court  say  that  the  r^r^wj  a^^/zW/ 
consists  of  two  elements:  First,  the  criminal  act;  second,  the  defend-- 
ant's  agency  in  the  production  of  such  act. 

The  authorities  outside  of  Ohio  sustain  defendant's  contention,  that 
the  corpus  delicti  must  be  shown  by  evidence  extrinsic  of  confessions, 
if,  then,  the  definition  laid  down  by  this  circuit  is  correct,  it  practically 
excludes  the  state  from  establishing  convictions  in  cases  where  circum- 
stantial evidence  only  can  be  produced. 

The  main  and  sole  ofiject  of  confessions  is  to  connect  the  accused 
with  the  offense  charged.  The  rule  adopted  that  such  confessions  can 
only  be  oflfered  or  are  relevant  only  when  the  corpus  delicti  is  shown  by 
other  evidence,  is  based  upon  the  danger  incident  to  convcitions  of  per- 
sons charged  with  crime,  when  no  crime  was  in  fact  committed.  Persons 
have  been  convicted  and  executed  for  murder  upon  mere  confessions, 
when  their  alleged  victims  reappeared  in  life.  To  avoid  such  results, 
the  doctrine  that  proof  of  the  body  of  the  offense  by  testimony  other 
than  confessions,  became  necessary. 

If,  then,  the  learned  judge,  in  State  v.  Leuth,  supra,  was  correct  in 
defining  the  term  corf>us  delicti  to  include  the  defendant's  agency,  the 
state  would  fail  in  many  cases  and  criminals  go  unpunished.  To  ascer- 
tain the  foundation  for  this  strange  ruling  I  searched  for  its  basis. 
Reference  Js  made  to  Wharton's  Criminal  Evidence,  sec.,  325.  The 
marginal  note  covers  the  exact  language.  The  text  does  not.  The 
text  recites  thai  corpus  delicti  * 'consists  of  a  criminal  act;  and  to  sustain 
a  conviction  there  must  be  proof  of  the  defendant's  guilty  agency  in  the 
production  of  such  act.'*  The  latter  clause,  however,  refers  not  to  the 
definition  but  to  other  proof  of  guilt.  I  took  the  labor  to  examine  all 
the  authorities  to  which  the  text  refers  and  none  sustain  it.  As  did  the 
judge,  in  State  v.  Leuth,  supra,  so  the  cases  in  14,  27  and  28  Texas  and 
78  Missouri  have  followed  the  marginal  note  in  Wharton.  The  Texas 
cases,  however,  were  practically  overruled  by  Jackson  v.  State,  29  Tex. 
App.,  458.  The  language  used  in  State  v.  Leuth,  supra,  also  refers  to 
sees.  632  and  633  of  Wharton.  So  does  the  case  in  78  Missouri,  but 
indicates  that  it  is  taken  from  the  8ih  Edition  of  Wharton.  The  9th  edi- 
tion contains  no  such  language. 

I  believe  that  the  erroneous  definition,  for  such  it  is,  was  by  some 
error  confused  with  the  proper  definition  of  corpus  delicti,  cited  in  a 
number  of  cases  of  homicide,  namel}':  **lst.  The  fact  of  the  death  of 
the  deceased.  2d.  The  fact  of  the  existence  of  criminal  agency  as  the 
cause  of  death,"  not  the  defendant's  criminal  agency.  Pitts  v.  State,  43 
Miss.,  480;  People  v.  Bennett,  49  N.  Y.,  137;  Greenleaf  on  Evidence,, 
sec.  30;  People  v.  Palmer,  109  N.  Y..  113;  People  v.  Taylor,  115  Cal., 
67;  Campbell  v.  People,  159  H.,  19;  State  v.  Martin,  47  S.  Car.,  67; 
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Bouvier'sand  Rapalje's  Law  Dictionaries.  It  is  apparent,  therefore,  that 
the  circuit  court  his  thus  been  led  into  an  erroneous  definition  which  I 
can  not  and  shall  not  adopt. 

I  also  believe  that  the  rule  that  the  corpus  delicti  must  be  shown  by 
testimony  extrinsic  of  a  confession  is  not  the  law  of  Ohio.  The  Supreme 
Court,  in  Blackburn  v.  State,  2:3  Ohio  St..  146,  say  that  *  ^although  extra- 
judicial confessions  alone  are  not  sufficient  to  prove  the  body  of  the 
crime  in  cases  of  homicide,  they  ma}'  be  taken  and  used  for  that  purpose 
in  connection  with  other  evidence." 

La.<5tly,  I  think  that  there  were  certain  probative  fact >  shown  out- 
side of  the  written  and  oral  confessions,  namely,  that  defendant  and 
family  lived  at  that  house  in  question  at  the  commission  of  the  oflfense; 
that  it  was  his  hammer,  kept  in  a  tool-box  in  that  room,  which  was 
used  in  the  commission  of  the  crime,  and  that  it  was  found  wet  with 
blood  and  brains,  all  of  which  tended  in  some  degree  to  connect  the 
defendant  with  the  crime. 

The  motion  will  therefore  be  overruled. 

Dan  Thrw  Wright,  for  defense. 

Raymond  Rathff  and  Victor  Schaefer,  for  state. 


CONTRACT— DAMAGES— PLEADING. 

[Superior  Court  of  Cincinnati,  Special  Term,  May,  1899.] 

Gus.  Hill  v.  M.  C.  Anderson. 

1.  Rule  as  to  Spbcial  Damages. 

Where  the  prospective  profits  to  be  derived  from  the  performance  of  a  contract 
are  so  probleiiiaiical  as  to  be  within  the  rule  of  remoteness  barring  recovery, 
plaintiff  may  recover,  as  special  damages,  lor  the  expenbes  incurred  by  him 
in  preparing  for  the  execution  of  the  contract. 

2.  Grnbral  and  Special  Damages  May  Bb  Pleaded. 

An  allegation  of  general  damages  lor  breach  of  contract  does  not  preclude  an 
a  les^ation  of  spt- cial  damages,  covering  the  expenses  incurred  by  plaintiff  in 
,  preparing  for  the  execution  of  the  contract. 

3.  Itemizing  Grnrkal  Damages. 

General  damages  need  not  be  specifically  itemized. 

4.  Pleading  Special  Damages. 

Special  damages  must  always  be  pleaded  and  proven. 

Motion  to  Strike  Out. 
Dempsey  J. 

The  matter  sought  to  be  stricken  out  of  the  petition  consists  of 
items  of  damage  in  the  nature  of  special  damages,  and  must  be  based 
upon  the  theory  that  they  are  immaterial  in  view  of  the  general  claim  of 
damage  to  the  extent  of  $5,000.      Special    damages  must    always  be. 
pleaded  and  proven;  general  damages  need  not  be  specifically  itemized. 
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but  it  is  not  always  easy  to  distinguish  between  general  and  special 

damage. 

The  item  of  damages  in  this  case  will  very  likely  be  a  vital  one  and 
one  much  contested.  The  problematical  nature  of  what  plaintiff's  profits 
might  have  been  under  the  contract,  if  it  had  been  carried  out,  may  bring 
his  case  within  the  rule  of  remoteness  and  bar  any  recovery  so  far  as  the 
value  of  his  contract  was  concerned.  If  such  should  turn  out  to  be  the 
case,  plaintiff  would  then  be  entitled  to  reimbursement  for  all  of  tne 
expense  he  has  been  to  in  preparing?  on  his  own  side  for  the  execution 
of  the  contract;  and  the  items  sought  to  be  stricken  out  are  expenses  of 
that  nature.  See  Bernstein  v.  Meech,  130  N.  Y.,  S54;  Sedgwick's 
Elements  of  Damages.  208-209.  That  he  has  itemized  them  and  not 
pleaded  them  generally  is  to  defendant's  advantage,  as  he  is  now  informed 
ot  what  plaintili's  claims  are,  and  he  ought  not  to  complain  on  that 
score. 

The  motion  will  be  overruled  and  twenty  days  allowed  to  answer. 

Jones  &  fimeSy  for  plaintiff. 

Shay  &  Cogariy  contra. 


CONTRACTS— CORPORATIONS— DIRECTORS. 

[Hamilton  Common  Pleas,  January,  1899.] 

Wallace  F.  Browne  et  al.  v.  U.  S.  Board  &  Paper  Co.,  etc. 

1.  Contract  Between  Corporation  and  Directors  Voidable. 

So  much  of  a  contract  as  is  purely  executory,  between  a  corporation  and  one  of 
its  directors,  in  the  making  of  which  said  director  participated  as  a  member 
of  the  board,  is  voidable  at  the  option  of  the  corporation  if  there  are  no 
vested  interests,  and  if  such  option  is  exercised  within  a  reasonable  time. 
This  rule  is  applied,  in  ca^e  a*  bar,  to  a  contract  with  directors  as  sales  agents, 
which,  though  without  fraud,  was  more  advantageous  than  the  corporation 
intended  to  grant. 

2.  Corporation  cannot  Repudiate  for  Money  Loaned. 

Where  the  diroptor  of  a  corporation  has  'oaned  money  to  the  corporation,  the 
l<itter  is  not  permitted  to  repudiate  the  contract  under  which  it  is  obligated 
to  pay  it  back.  • 

S.  Contract  of  Sale  to  a  Director. 

Where  a  director  has  purchased  the  property  of  the  corporation  and  such  sale 
has  been  adowed  to  stand  so  long  that  there  would  be  an  inequitable  intrr- 
ference  with  vested  rights  to  set  it  aside,  the  corporation  will  not  be  allowed 
to  avoid  surh  contract. 

4.  Director  Allowed  to  Recover  for  Services. 

In  contracts  of  employment  between  a  corporation  and  one  of  its  directors, 
where  the  services  have  been  performed  and  the  compensation  is  not  unreas- 
onable or  evidence  of  fraud,  the  director  may  recover  on  a  quantum  meruit, 

Jelkb,  J. 

In  the  hearing  of  this  case  I  have  dismissed  from  consideration  all 
matters,  pertaining  to  the  promotion  and  organization  of  the  defendant 
comf>any  and  confined  myself  to  the  matters  immediately  relating  to 
31    S.  &  C.  P.    Vol.  9 
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the  contract  for  the  breach  of  which  this  action  is  maintained.  I  look 
only  to  the  situation  of  the  parties  shortly  prior  to  the  making  of  the 
contract — the  contract,  as  set  out  in  the  resolution  appointing  Browne 
and  Stuart  sales  agents  for  the  defendant  company,  and  under  by-law 
8 — and  to  the  business  done  by  the  parties  under  such  contract.  I  will 
speak  of  Wallace  F.  Browne  as  the  representative  of  Browne  and  Stuart 
in  these  matters. 

I  find  that,  so  far  as  the  making  of  this  contract  was  concerned, 
said  Wallace  F.  Browne  made  no  misstatement,  nor  concealment,  in  regard 
to  any  material  fact  entering  into  this  contract.  This  contract  was  to  run 
for  one  year  from  the  date  of  its  inception.  The  parties  entered  upon  it 
and  operated  under  it  for  four  months,  during  which  time  both  parties 
lived  up  to  it,  and  respectively  performed  their  duty  to  its  strictest  letter. 
At  the  time  of  the  termination  of  the  business  relation  under  this  con- 
tract, the  time  of  the  alleged  breach,  Browne  and  Stuart  were  entitled 
to  nothing  on  account  of  their  performance  under  said  contract  up  to 
that  time  which  they  had  not  received.  And  I  am  inclined  to  the 
opinion  that  the  construction  placed  upon  such  contract  by  Browne  and 
Stuart  was  the  true,  literal  construction  of  such  contract,  and  that,  on 
account  of  the  business  done  under  such  construction  said  contract,  the 
defendant  company  was  entitled  to  nothing  from  Browne  and  Stuart 
which  it  had  not  received. 

At  this  time  there  remained  eight  months  of  this  contract,  tor  which 
time,  as  to  both  parties,  this  contract  was  executory,  and  as  to  such 
executory  part  of  this  contract  there  had  been  no  performance  on  one 
side  or  the  other,  and  there  had  been  no  vesting  of  interests  which 
would  estop  inquiry  into  the  voidability  of  the  balance  of  the  contract. 

This  being  so,  we  squarely  confront  the  question  of  the  right  of 
the  defendant  corporation,  under  this  contract  entered  into  by  its  board 
of  directors  and  Wallace  F.  Browne,  who  was  also  a  member  of  said 
board  of  directors,  and  participated  as  such  in  the  making  of  the  con- 
tract. 

As  I  have  said,  there  was  no,actual  fraud  i^racticed  in  the  making 
of  this  contract;  yet  I  find  that  the  directors  of  said  defendant  company, 
other  than  Wallace  F.  Browne,  did  not  realize  what  a  good  thing  this 
contract,  taken  together  with  by-law  8,  was  for  Browne  and  Stuart;  and 
it  was  not  until  afier  it  had  been  operated  under  for  four  months  that 
they  awoke  to  a  realization  of  how  extremely  profitable  it  was  to  Browne 
and  Stuart,  and  that  it  was  a  better  thing  than  they  had  intended  to 
give  them,  or  than  they  then  wanted  them  to  have. 

I  am  of  opinion  that  this  contract  was  vpidable  at  the  option  of  the 
defendant  corporation  if  there  were  no  vested  interests,  and  if  such  option 
were  exercised  within  a  reasonable  time.  I  am  also  of  opinion,  in  view 
of  all  the  facts  and  circumstances  of  the  case,  that  the  exercise  of  this 
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Option  by  the  defendant  corporation  and  the  avoiding  of  the  contract 
were  within  a  reasonable  time,  and  within  such  time  as  I  find  no  reason 
which  would  put  it  in  the  mouth  of  Browne  and  Stuart  to  complain 
was  unreasonable. 

I  believe  the  general  proposition,  that  a  contract  entered  into  between 
a  corporation  and  one  of  its  directors  is  voidable  at  the  election  ot  the 
corporation,  provided  that  no  reason  exists  which  would  estop  the  cor- 
poration, or  make  it  inequitable  for  it  to  avoid  the  contract,  to  be  true. 
I  am  aware  that  statements  can  be  found  in  the  text  books  which  would 
seem  at  variance  with  this  proposition,  and  I  find,  upon  examination  of 
the  notes  of  cases  upon  which  such  text  is  based,  that  there  are  a  large 
number  of  cases  where  contracts  have  been  sustained,  both  at  law  and 
in  equity,  between  a  corporation  and  its  directors;  but  an  examination 
of  the  cases  themselves  shows  that  while  the  courts  recognize  the  gen- 
eral principal  which  I  have  enunciated,  there  is  some  particular  reason 
in  each  case  why  it  would  not  be  equitable  or  just  for  the  corporation  to 
seek  to  avoid  the  contract,  and  hence  the  courts  have  sustained  the 
same.     I  find  that  these  cases  might  be  grouped  under  three  heads: 

1.  Where  the  director  has  loaned  money  to  the  corporation. 

In  all  these  cases,  the  corporation  having  received  the  money  and 
holding  it,  is  not  permitted  to  repudiate  the  contract  under  which  it  is 
obligated  to  pay  it  back. 

2.  Cases  where  the  director  has  purchased  the  property  of  the  cor- 
poration and  such  sale  has  been  allowed  to  stand  so  long  that  there 
would  be  an  inequitable  interference  with  vested  rights  to  set  it  aside; 
and, 

3.  In  contracts  of  employment  between  a  corporation  and  its 
director  where  the  services  have  been  performed,  and  the  services  and 
the  compensation  stipulated  for  in  the  contract  are  not  such  as  to  be  called 
unreasonable,  or  to  become  evidence  of  a  fraud,  the  courts  have  held 
that  the  director  would  be  entitled  to  recover  on  a  qitantum  mervit^  and 
the  compensation  named  in  the  contract  was  not  an  unreasonable 
measure  of  his  deserts. 

Speaking  very  generally,  the  phrase  ** vested  interest"  would  cover 
them  all. 

I  find  that  the  contract  involved  in  the  case  at  bar  falls  under  none 
of  these  heads;  neither  do  I  find  a  parallel'  case  in  the  books.  The 
nearest  to  an  authority  in  this  country,  or  in  England,  and  the  one 
which  is  urged  upon  the  most  strongly  by  counsel  for  plaintiffs  is  United 
States  Rolling  Stock  Co.  v.  A.  &  G.  W.  R.  R.,  34  Ohio  St.,  450,  459. 
But  the  more  carefully  I  read  that  case  and  the  reasoning  of  the  learned 
court,  in  my  endeavor  to  6nd  out  exactly  what  was  there  decided,  the 
more  I  am  convinced  that  it  tends  rather  against  than  for  the  conten- 
tion of  plaintiffs'  counsel.     The  case  construes  the  relation  of  the  director 


Digitized  by 


Google 


484 OHIO  DBCISIONa V^ 

Hamiltoti  Common  Pleas. 

to  his  corporation  on  principles  of  agency  involving  a  fiduciary  relation; 
and,  in  working  up  to  its  conclusion,  the  court  examines  the  relation 
of  minority  directors  common  to  the  two  corporations,  and  finds  it  to  be 
that  of  an  agent  representing  two  principles.  In  such  case  the  court 
find  that  there  is  no  presumption  that  the  agent  of  two  principals  will 
deal  unfairly  with  either. 

This  being  so  in  a  contract  between  two  corporations  through  theii" 
respective  Doards  of  directors,  in  each  of  which  there  is  an  untrammeied 
majority,  there  is  on  each  ot  such  contra,  t  a  bo  ly  of  independent  wits 
dealing  at  arm's  length  in  fair  business  warfare,  with  the  common  airect- 
ors  in  the  role  of  neutrals. 

In  the  case  at  bar  the  principal  on  one  side  of  the  common  agent 
is  the  agent  himself.  And  in  such  relation  the  presumption  is  different 
and  directly  contrary  to  that  mentioned  above.  The  law  recognizes  that 
the  promptings  of  selfishness  are  so  insidious  and  so  coercive  in  their 
power  as  to  override  duty  in  spite  of  one's  intention.  This  being  so,  the 
law  will  not  examine  into  the  fairness  of  the  contract;  but  a  director  in 
dealing  with  his  corporation  must  realize  that  up  until  the  time  that 
there  is  an  actual  vesting  of  interests  he  is  at  the  peril  of  the  corporation 
avoiding  it  at  any  minute. 

The  court  said  in  Stewart  v.  Lehigh  Valley  R.  R.  Co..  38  N.  J, 
Law,  523: 

**Nor  is  it  proper  for  one  of  a  board  of  directors  to  support  his  con- 
tract with  his  company,  upon  the  ground  that  he  abstained  from  partic- 
ipating as  director  in  the  negotiations  for  and  final  adoption  of  the 
bargains  by  his  co-directors;  the  very  words  in  which  he  asserts  his  right 
declare  his  wrong.  He  ought  to  have  participated  and  in  the  interest 
of  the  stockholders,  and  if  he  did  not,  and  they  have  thereby  suffered 
loss,  of  which  they  shall  be  the  judges,  he  must  restore  the  rights  he 
has  obtained—he  must  hold  against  them  no  advantage  that  he  has  got 
through  neglect  of  his  duty  towards  them." 

I  find  that  at  the  time  of  the  making  of  this  contract  Wallace  F. 
Browne  was  the  shrewdest  member  of  the  board  ol  directors  in  regard  to 
matters  of  this  kind,  and  that  while  he  told  them  no  He,  and  concealed 
no  material  fact,  yet  he  was  the  only  one  who  had  any  full  realization  of 
how  enormously  profitable  the  workings  of  this  contract  would  be  to 
Browne  and  Stuart.  I  am  thoroughly  convinced  that  if  Mr.  Browne 
had  been  acting  in  the  place  of  Duncan  or  Wrigley,  no  living  soul  could 
have  obtained  this  contract.  If  Mr.  Browne  had  been  acting  in  the 
place  of  Duncan  or  Wrigley,  and  had  exercised  his  business  talents  up  to 
their  highest  bent,  as  we  are  justi6ed  in  presuming  he  did  on  his  own 
behalf,  all  the  future  profits  under  this  contract  would  have  been  antici- 
pated, and  I  am  of  opinion  that  it  was  a  t  ting  too  good  tor  reasonable 
men  to  have  given  to  a  stranger,,  and  I  see  no  reason  why  Browne  and 
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Stuart,  in  the  weighing  of  the  reasonableness  of  this  contract,  should 
stand  in  any  better  relation.  Mr.  Browne  could  not  lay  aside  his 
capacity  as  a  director  like  a  garment.  The  corporation  was  entitled  to 
the  best  exercise  of  his  intelligence  in  its  interest. 

It  is  true  that  it  is  in  testimony,  that  it  was  generally  understood  in 
the  organization  and  promotion  of  this  company  that  Browne  and  Stuart 
were  to  have  the  sales  agency,  and  it  is  only  fair  to  presume  that  such 
sales  agency  was  to  be  upon  the  usual  terms.  I  have  given  this  testi- 
mony weight  to  the  extent  ef  finding  that  there  was  generally  a  cordial 
disposition  on  the  part  of  everybody  interested  in  the  corporation  toward 
Browne  apd  Stuart,  and  that  as  to  any  desirable  contract  they  were  to 
have  preference  over  a  mere  stranger.  But  when  it  comes  to  saying 
that  they  were  to  have  a  contract  on  terms  more  favorable  than  a 
stranger,  because  Browne  and  Stuart  had  done  anything  which  would 
entitle  them  to  it,  would  bring  into  this  case  the  whole  matter  of  the 
promotion  and  the  organization,of  this  company,  which  I,  on  the  objec- 
tion of  plaintiffs'  counsel,  have  excluded  from  it. 

I  am  aware  that  this  is  an  action  at  law,  and  that  at  common  law,  in 
the  absence  of  express  statutory  prohibition,  contracts  were  sustained 
between  a  corporation  and  its  director,  but  I  am  of  opinion  that  equity 
would  have  done  just  what  this  board  of  directors  took  upon  themselves 
to  do,  and  such  equitable  action  by  said  board  can  not  be  made  the  basis 
of  an  action  at  law  for  damages. 

In  addition  to  the  difference  which  I  have  indicated  above  between 
the  case  at  bar  and  that  of  the  Rolling  Stock  Co.  v.  A.  &  G.  W.  R.  R., 
stipra,  there  are  two  further  points  of  diflerence:  One,  that  in  said  case 
there  had  been  an  actual  vesting  of  interests,  and  the  other,  the  court 
found  that  the  corporation  had  delayed  its  eflEort  to  avoid  the  contract 
an  unreasonable  time. 

It  is  my  opinion  that  the  directors  had  a  right  to  avoid  this  con- 
tract, and  be  themselves  the  judges  as  to  its  fairness  and  reasonableness, 
and  that  a  court  ought  not  inquire  into  this.  If,  however,  I  am  wrong 
in  this,  and  the  fairness  and  reasonableness  of  the  contract  are  to  be  the 
test  of  the  directors*  right  to  exercise  this  option,  I  would  say  that  this 
contract,  construed  together  with  b>-law  8.  and  as  acted  upon  by  these 
parties,  was  one  which  no  stranger  could  reasonably  have  expected  to 
get,  and  that  Brown  and  Stuart  should  stand,  in  this  case,  in  no  better 
position  than  that  of  a  stranger,  excepting  that  they  enjoyed  a  general 
friendliness  which,  other  things  being  equal,  would  give  them  a  preier- 
ence  over  a  stranger.  If  it  were  the  intention  to  give  Browne  and  Stuart 
an  extraordinarily  good  thing  in  consideration  of  and  as  a  reward  for 
their  services  in  the  organization  and  promotion  of  the  company,  it 
would  be  another  case,  and  a  contract  which  the  plaintiffs  in  this  case 
and  their  counsel  have  expressly  disclaimed. 
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It  is  urged  that  this  contract  should  be  allowed  to  stand  as  a  subsist- 
ing contract  between  these  parties,  and  its  breach  furnish  a  basis  for 
plaintiffs'  action  for  damages,  on  the  ground  that  all  the  shareholders 
knew  of  this  contract  and  acquiesced  in  it.  I  do  not  find  this  to  be  the 
case.  The  shareholders  knew,  in  a  general  way,  that  Browne  and 
Stuart  were  to  be  the  selling  agents  of  the  mill.  It  does  not  appear  that 
they  knew  of  the  exact  terms  of  this  contract  and  of  its  relation  to  by- 
law 8,  and  the  construction  put  upon  it  by  the  parties  thereunder.  The 
directors  were  not  awake  to  this  for  four  months,  still  less  the  share- 
holders. 

If  we  were  concerned  about  anything  which  had  been  done,  and 
were  engaged  in  an^  adjustment  of  rights  and  liabilities  arising  out  of 
accomplished  facts  under  this  contract,  the  question  would  be  different; 
but  we  must  remember  that  we  are  dealing  only  with  the  executory  part 
of  it. 

I  am  of  opinion  that,  as  a  pure  matter  of  law,  plaintiffs  can  not 
maintain  this  action;  and  will,  therefore,  give  judgment  for  the  defend- 
ant. 

C  B.  Matthews^  Robert  B.  Bowler  and  Province  M.  Pogue^  for 
plaintiffs. 

Gorman  &  Thompson^  for  defendant. 


EXCAVATIONS— DAMAGES. 

[Hamilton  Common  Pleas,  1899.] 

John  Taylor  v.  J.  H.  Day. 

L  Common  Law  Rulb  as  to  Lateral  Support. 

The  common  law  right  to  lateral  support  was  incident  to  the  land  and  did  not 
extend  to  buildings;  with  respect  to  them,  the  only  liability  was  for  with- 
drawing the  support  negligently,  and  a  person  excavating  upon  his  own  land, 
with  reasonable  care,  was  not  required  to  underpin  or  shore  up  a  building 
.  upon  an  adjoining  lot 

2.  Construction  of  Skcs.  2676  and  2677,  Rev.  Stat.,  Relating  to  Injuries 
Resulting  From  Excavations. 
Section  2677,  Rev.  Stat.,  restricting  the  right  of  a  property  owner  in  excavat- 
ing, to  the  depth  of  adjoining  owner^s  foundutiou  walls  or  to  a  depth  of  nine 
feet  below  the  curb,  without  incurring  liability  under  sec.  2676,  Rev.  Stat, 
for  damages  caused  by  the  excavation,  applies  only  to  lots  abutting  q^  the 
same  street. 

8.  Property  Owner  Held  to  Knowledge  of  Established  Grades. 

A  property  owner  erecting  a  building  after  the  grade  of  an  intersecting  street 
has  been  established,  and  upon  which  his  lot  also  abuts,  must  be  held  to  a 
knowledge  that  at  some  time  th^  adioining  property  on  such  street  would  be 
improved  with  reference  to  the  grad,«  established.  ...^^-^-----^ 

4.  Rules  Applied. 

In  case  at  bar,  it  is  held,  under  rules  stated,  that  a  property  owner  on  one  street, 
the  grade  of  which  is  lower  than  that  of  an  intersecting  street,  is  not  liable 
in  excavating  less  than  nine  feet  below  the  curb,  and  without  negligence,  for 
damages  to.  or  expenditures  required  to  preserve,  the  foundation  of  a  build- 
ing on  land  abutting  on  such  intersecting  street 
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HOLLISTBR,  J. 

The  plainti£F  is  the  owner  of  a  lot  of  land  abutting  about  220  feet 
on  the  west  side  of  C^lerain  avenue  and  extending  westwardly  to 
Bogen  street,  on  which  it  abuts  about  123  feet.  The  south  line  of  the 
lot  is  about  418  feet.  Fronting  on  Colerain  avenue  and  extending  back 
something  less  than  one-thiid  of  the  depth  of  the  lot  is  an  ancient  stone 
building.  In  the  rear  of  that  and  separated  from  it  by  about  ten  feet  is 
a  brick  building  on  the  south  line  of  the  lot,  built  since  1870,  the  year 
the  curb  of  Bogen  street  was  established.  The  west  wall  of  this  build- 
ing is  at  a  point  considerably  more  than  one-half  the  distance  from 
Colerain  avenue  to  Bogen  street.  Fronting  on  that  street  there  is  a 
wagon  shed,  constructed  on  plaintiflF's  lot. 

In  May,  1896.  and  for  many  years  prior  thereto,  the  property  south 
of  plaintiff's  lot  was  part  of  the  estate  of  Hiram  Clearwater,  deceased. 
This  property  had  for  its  eastern  front  the  west  line  of  Colerain  avenue  for 
a  distance  of  about  343  fest,  and  abutted  on  the  east  line  of  Bogen  street, 
about  154  feet.  Its  northern  boundary  was  plaintifif's  south  line,  about 
418  feet.  The  southern  boundary  was  irregular,  a  block  of  lots  fronting 
about  100  feet  on  the  east  side  of  Bogen  street  by  about  132  feet  fronting 
on  the  south  side  of  Harrison  avenue,  forming  what  would  otherwise 
have  been  the  south  west  corner  of  the  tract.  To  the  east  of  this  block 
the  property  fronted  some  80  feet  on  the  north  side  of  Harrison  avenue. 
The  curb  of  Colerain  avenue  was  established  in  1872.  That  street  has 
a  much  greater  altitude  than  Bogen  street.  The  ground  slopes  rapidly 
toward  Bogen  street,  and  descends  also  toward  Harrison  avenue,  the 
grade  of  which  was  established  in  1852. 

In  May,  1896,  the  Union  Savings  Bank  &  Trust  Company,  as 
trustee  under  the  will  of  Clearwater,  leased  a  portion  of  the  property  to 
the  south  of  plaintiff's  lot  to  J.  H.  Day,  the  defendant,  who  has  since 
become  the  owner  of  the  leased  premises  by  purchase.  This  property 
comprises  so  much  of  the  Clearwater  tract  as  lies  west  of  a  line  about 
250  feet  long  drawn  at  right  angles  from  the  north  line  of  the  tract  at 
a  point  about  100  feet  west  of  Colerain  avenue,  southwardly  to  a  point  in 
the  north  line  of  Harrison  avenue  about  300  feet  from  Colerain  aventie, 
which  cuts  the  respective  fronts  of  the  Clearwater  tract  and  plaiutifl's 
lot  very  obliquely  from  southeast  to  northwest.  The  east  line  of  the 
Day  lot  therefore,  is  at  least  100  feet  away  from  Cokram  avenue  at  the 
nearest  point  and  not  less  than  300  feet  distant  from  that  street  at  the 
southeasterly  corner  of  the  Clearwater  tract. 

Defendant's  lot  fronts,  therefore,  about  54  feet  on  the  east  side  of 
Bogen  street  and  about  50  feet  to  the  north  side  of  Harrison  avenue, 
both  of  which  are  much  lower  than  Colerain  avenue  at  the  location  of 
plaintiff*s  tronf  building.  The  defendant  constructed  a  building  on  his 
lot  flush  with  his  east  line  and  with  Harrison  avenue,  and  on  Bogen 
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Street  excepting  the  30  feet  to  the  south  ot  plainiifl's  lot.  This  he 
excavated  for  a  yard  to  a  point  about  50  feet  from  his  east  line.  Here 
he  extended  his  building  northwardly  to  plaintifi's  south  line,  on  which 
it  abuts  about  50  feet.    . 

In  making  the  necessary  excavations  for  his  building  and  yard,  the 
defendant  did  not  dig  so  much  as  nine  feet  below  the  curb  line  of  Bogen 
street  or  of  Harrison  avenue;  but,  by  reason  of  the  altitude  of  Colerain 
avenue,  with  reference  to  which  the  plaintiff  Had  constructed  his  build- 
ing, the  defendant's  excavations  made  it  necessary  to  reconstruct  the 
plaintiff's  foundation  walls  on  the  south  side  ol  his  buildings,  and  sink 
them,  from  four  feet  in  some  places  to  fifteen  in  others,  further  into  the 
ground.  If  these  foundations  had  not  been  thus  reconstructed,  plaintiff's 
buildings  must  have  been  destroyed.  To  save  a  greater  loss,  the  plain- 
tiff expended  some  $3,500  in  underpinning  and  shoring  up  his  buildings. 
This  sum  the  plaintiff  seeks  in  this  action  to  recover  from  the  defendant 
on  the  ground  that  under  a  proper  construction  of  the  law,  the  defendant 
could  not,  with  impunity,  sink  his  foundations  lower  than  nine  feet 
below  Colerain  avenue,  or  at  bast  to  a  point  anywhere  lower  than  a  line 
drawn  from  a  point  nine  feet  below  the  curb  of  Colerain  avenue  and  a 
point  nine  feet  below  the  curb  of  Bogen  street.  The  plaintiff  concedes 
that  defendant's  operations  were  carried  on  with  care,  and  the  defend- 
ant concedes  that  plaintiff's  expenditures  were  reasonable. 

The  question  is  as  to  the  liability  of  the  defendant  for  these  expendi- 
tures. At  common  law  the  right  to  lateral  support  i.^  incident  to  the 
land,  and  an  action  lies  for  injury  to  the  land  caused  by  the  removal  of 
such  support.  Keating  v.  Cincinnati,  38  Ohio  St.,  4;  Ballard's  Ohio 
Law  of  Real  Prop.,  359;  Richardson  v.  Railway  Co.,  25  Vt.,  465,  471; 
Gilmore  v.  Driscoll,  22  Mass,  99,  201.  But  this  rij^ht  did  not  extend  to 
buildings.  With  respect  to  them,  the  only  liability  was  for  with  draw- 
ing the  support  negligently.  Inclined  Railroad  v.  Pfau,  8  Ohio  Dec. 
Re.,  691,  and  cases  cited  there. 

The  difference  is  well  illustrated  by  the  remarks  of  Mr.  Justice 
Story  m  Transportation  Co.  v.  Chicago,  99  U.  S.,  635.  He  says:  **The 
general  rule  may  be  admitted  that  every  land  owner  has  a  right  to  have 
his  land  preserved  unbroken,  and  that  an  adjoining  owner  excavating 
on  his  own  land  is  subject  to  this  restriction,  that  he  must  not  remove 
the  earth  so  near  to  the  land  of  his  neighbor  that  his  neighbor's  soil 
will  crumble  away  under  its  own  weight  and  fall  upon  his  land.  But 
this  right  of  lateral  support  extends  only  to  the  soil  in  its  natural  con- 
dition. It  does  not  protect  whatever  is  placed  upon  the  soil  increasing 
the  downward  and  lateral  pressure.  If  it  did,  it  would  put  it  in  the 
power  of  a  lot  owner,  by  erecting  heavy  buildings  on  his  lot,  to  greatly 
abridge  the  right  of  his  neighbor  to  use  his  lot.  It  would  make  the 
rights  of  the  prior  occupant  greatly  superior  to  those  of  the  latter." 
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At  common  law,  therefore,  there  was  no  obligation  upon  the  detend- 
ant,  exercising  reasonable  care,  as  he  was  in  this  case,  to  underpin  or 
shore  up  the  plaintifi's  buildings.  Payton  v.  Mayor,  9  B.  &  C,  725; 
Massey  v.  Goyder,  4  Cars.  &  P.,  161;  Dorrity  v.  Rapp,  72  N.  Y.,  810; 
Inclined  Plane  R.  R.  v.  Ptau,  suf>ra. 

Sections  2676  and  2677,  Rev.  Stat.,  create  a  new  liability  in  case  of 
digging  deeper  than  the  foundations  of  an  adjoining  building,  and 
more  than  nine  feet  below  the  surface  of  the  lot,  or,  if  the  street  be 
curbed  or  graded,  below  the  curb  or  grade.  Judge  Avery,  in  Incline 
Plane  R  R.  v.  Pfau,  supra\  Burkhardt  v.  Hanley,  23  Ohio  St.,  658. 

Section  2676  Rev.  Stat.,  provides  that* 

**If  the  owner  or  possessor  of  any  lot  or  land,  in  any  city  or  village, 
digs,  or  causes  to  be  dug,  any  cellar,  pit,  vault,  or  excavation,  to  a 
greater  depth  than  nine  feet  below  the  curb  of  the  street  on  which  [such] 
lot  or  land  abuts,  or,  if  there  be  no  curb,  below  the  surface  of  the 
adjoining  lots,  and  by  such  excavation,  causes  any  damage  to  any  walU 
house,  or  other  building,  upon  the  lots  adjoining  thereto,  such  owner  or 
possessor  should  be  liable,  in  a  civil  action,  to  the  party  injured,  to  the 
full  amount  of  the  damage  aforesaid." 

And  by  sec.  2677  Rev.  Stat.,  it  is  provided  that: 

**Such  owner  or  possessor  may  dig,  or  cause  to  be  dug,  any  such 
cellar,  pit,  or  excavation,  to  the  full  depth  of  any  foundation  wall  of 
any  building  upon  the  adjoining  lots  or  to  the  full  depth  of  nine  feet 
below  the  established  grade  of  the  street  whereon  such  lot  abuts,  without 
reference  to  the  depth  of  adjoining  foundation  walls,  without  incur- 
ring the  liability  prescribed  in  this  chapter.'* 

It  is  claimed  by  the  plaintiff,  that  as  his  lot  abuts  on  Colerain  ave- 
nue, the  defendant's  excavation  cannot  be  made  to  a  depth  of  more  than 
nine  feet  below  the  curb  or  grade  of  that  street;  but  this  position  can 
not  be  maintained,  for  these  statutes  restricting  defendant's  common  law 
right  must  be  strictly  construed,  State  v.  Governor,  5  Ohio  St,  528;  23 
Am.  &  Eng  Ency.  of  Law,  386,  note  1,  387,  and,  while  it  is  true  that 
the  languaofe  of  sec.  2677,  Rev.  Stat,  apparently  limits  the  permission  of 
a  lot  owner  to  dig  only  to  a  depth  of  nine  feet  below  the  grade  of  the 
street  whereon  his  neighbor's  lot  abuts,  yet  the  clear  meaning  of  the  two 
sections  is  to  limit  their  application  to  a  lot  abutting  on  the  same  street 
as  that  upon  which  abuts  the  lot  in  which  the  excavation  is  to  be  made. 
If  this  were  not  so  it  is  manifest  that  the  defendant  could  only  improve 
his  lot  without  incurring  liability  by  making  such  construction  upon  it 
that  its  foundation  walls  were  laid,  not  with  reference  to  Bogen  street, 
upon  which  his  lot  abuts,  but  with  respect  to  the  grade  ol  Colerain 
avenue,  which  is  separated  from  his  east  line  by  an  average  distance  of 
more  than  160  feet. 

Plaintiff's  rear  building  was  erected  after  the  grade  of  Bogen  street 
was  established,  and  as  his  lot  abutted  also  on  that  street,  he  mu^t  be 
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held  to  a  knowledge  that  at  some  time  the  adjoining  property  abutting 
on  that  street  might  be  improved  with  reference  to  that  street,  and 
should  have  constructed  has  foundations  accordingly.  *'The  purpose," 
says  Juclge  Avery  in  Inclined  Plane  R.  R.  v.  Pfau,  supra^  of  these  stat- 
utes, **  evidently  is  that  adjoining  owners  may  be  advised  what  depth  of 
foundation  will  protect  their  buildings  against  excavations  by  their 
neighbors." 

The  stone  building  was  constructed  prior  to  the  enactment  of  these 
laws  and  at  a  time  when  the  adjoining  owner  could  have  excavated  with 
no  other  limitation  than  that  he  must  be  careful  in  doing  so.  Defend- 
ant's excavation  did  affect  the  foundation  of  this  building  at  some 
distance  from  Colerain  avenue,  but  as  the  lot  upon  which  it  was  con- 
structed fronted  also  on  Bogen,  it  must  be  held  that  as  defendant's 
foundation  were  not  deeper  than  nine  feet  below  Bogen  street,  his  con- 
struction was  authorized,  and  that  the  plaintiff  and  not  he  must  pay 
•for  the  cost  of  underpinning  and  shoring  up  his  buildings.  It  is 
assumed  that  the  twelve  feet  law  is  unconstitutional  and  the  nine  feet 
law  is  still  in  force.  Emery  v.  Coles,  7  Dec.,  414;  Hall  v.  Kleeman,  6 
Dec,  323. 

This  decision  is  based  strictly  upon  the  facts  in  this  case.  What 
the  conclusion  would  be  if  defendant's  lot  abutted  also  on  Colerain 
avenue  or  extended  very  nearly  to  that  street,  is  not  now  necessary  to 
say. 

Judgment  for  defendant. 

Franklin  T.  Cahill,  for  plaintiff. 

Joel  C  Clore  and  Thomas  L,  Michie,  for  defendant. 


ASSIGNEES— LEASEHOLD— RENTS. 

[Hamilton  Conimon  Pleas,  April,  1899.] 
Mary  L.  Thoms  v.  A.  B.  Mbadbr. 

1.  ASSIGNBB  FOR  CREDITORS  LIABLE   PERSONAIXV  FOR  RENTS. 

An  assignee  for  creditors,  who  elects  to  occupy  premises  leased  to  his  assignor, 
becomes  personally  liable  under  the  covenants  of  the  lease.  ♦ 

2.  Not  Released  by  Mere  Abandonment. 

An  assignee  for  creditors  who  accepted  the  trust  and  occupancy  of  the  leased 
premises,  is  not  discharged  from  liability  under  the  lease  by  mere  abandon- 
ment of  the  premises,  wiihout  surrender  to  lessor  or  restoration  to  assignor. 

3.  Doctrine  of  Election  Not  Applicable. 

The  doctrine  of  election  is  not  applicable  to  such  cases,  for  the  assignee  may 
be  held  in  bis  trust  capacity  during  the  trust  and  in  his  individual  capacity 
aftei  wards,  when  recovery  sought  covers  a  trust  including  both. 

4.  Refusing  to  Accept— No  Re- assignment  Necessary. 

Where  an  assignee  refuses  to  accept  a  leasehold  as  an  asset,  a  re-assignment  is 
not  necessary  to  avoid  liability. 
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Thorns  y.  Meader. 

5.  TrANSFBREB  AGRBBING  to  PBRPORM  IfBASB. 

The  transferee  of  a  lease  who  agrees  to  perform  the  conditions  thereof  becomes 
liable  for  the  balance  of  the  term  and  his  liability  inures  to  the  lessor. 

6.  Rights  Analogous  to  Thosb  op  Surbtibs. 

Snch  transferee's  liability,  after  transterring  the  lease  to  another,  is  secondary, 
and  in  case  of  judji^ments  he  has  rights  analogous  to  those  of  sureties,  which 
the  judgment  should  preserve. 

Spiegel,  J. 

■^  This  is  an  action  for  rent  and  taxes  paid  by  a  lessor.  The  property 
was  leased  for  /ten  years  on  April  22,  1889,  to  J.  B.  C.  Moores  and  H. 
H.  Moores.  On  February  10,  1890,  J.  B,  C.  Moores  assigned  his 
interest  to  his  co-lessee,  H.  H.  Moores,  who,  on  September  8,  1890^ 
assigned  an  undivided  third  to  S.  N.  Strunk,  and  on  August  7,  1891, 
Moores  and  Strunk  assigned  the  lease-hold  to  the  Blymyer  Ice  Machine 
Company,  which  on  October  7,1891,  assigned  for  benefit  of  creditors  to 
A.  B.  Meader,  who  took  possession  and  continued  to  use  and  occupy  the 
(Premises  until  about  January  1, 1897,  when  he  abandoned  them,  without 
conveying  title  to  any  one. 

The  action  is  to  recover  rent  due  and  taxes  paid  between  October  3, 
1896,  and  January  3,  1898. 

H.  H.  Moores  and  S.  H.  Strunk  file  a  joint  answer  admitting  liabil- 
ity, but  claiming  that  it  is  secondary  to  that  of  A.  B.  Meader,  trustee. 

A.  B.  Meader  files  *two  answers.  One  as  an  individual,  consisting 
of  a  general  denial,  and  the  other  as  trustee  for  the  creditors  of  the  Ice 
Machine  Company,  in  which  he  admits  the  liability,  and  offers  to  con- 
fess judgment  for  rent  and  taxes  during  his  occupancy,  but  says  that  he 
abandoned  the  premises  on  December  19,  1896,  and  is  not  liable  there- 
after. 

First — As  to  the  answer  of  H.  H.  Moores  and  S.  H.  Strunk.  The 
petition  shows  no  liability  on  the  part  of  Strunk,  for  he  was  neither  an 
original  lessee  nor  does  any  rent  remain  unpaid  during  his  occupancy, 
but  his  answer,  nevertheless,  admits  that  he  is  liable.  There  is  one  way 
in  which  he  might  be  liable  after  his  title  to  occupancy  ceased;  thus,  if 
by  the  assignment  to  him,  he  agreed  to  perform  the  conditions  of  the 
lease,  this  would  render  him  liable  for  the  entire  balance  of  the  term,  and 
this  liability  inures  to  the  lessor.  Oil  Co.  v.  Crawford,  56  Ohio  St., 
161;  Borgman  v.  Spellmire,  7  Dec,  344.  Hence,  in  the  present  state 
of  the  pleadings,  both  these  defendants  will  be  treated  as  sustaining  the 
same  relation  to  the  case.  Their  answer  claims  their  liability  to  be 
secondary,  and  this  is  true,  and  in  case  of  judgment  they  have  rights 
analogous  to  those  of  sureties,  and  the  form  of  the  judgment  must  preserve 
those  rights;  but  that  is  not  a  defense,  and  their  answer  can  not  delay  or 
prevent  judgment,  and  the  demurrer  to  it  will  be  sustained. 

Second — As  to  the  answer  of  A.  B.  Meader  as  trustee.  He  admits 
taking  title  and  going  into  possession  of  the  leasehold  premises.  This, 
in  case  of  an  executor,  would  render  him  liable  either  personally  or  as 
trustee  at  the  lessor's  election.     Becker  v.  Walworth,  45  Ohio  St.,  169. 
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It  is  true  that  an  assignee  tor  creditors  diflfers  from  an  executor,  for 
the  former  can  refuse  to  take,  the  latter  can  not;  the  tormer  takes  for  a 
particular  purpose,  the  latter  for  all  purposes;  the  former  may,  perhaps, 
take  subject  to  a  reversion  in  the  assignor,  and  if  there  is  a  reversion, 
there  is  no  privity  with  the  lessor;  just  as  in  case  of  underlitting,  but 
there  can  be  no  reversion  reserved  after  an  executor's  title. 

Nevertheless,  it  is  settled,  for  the  common  pleas  court,  at  least,  that 
there  is  a  personal  liability,  by  the  decision  in  Morrison  v.  Bruce,  1 
Dec,  40,  and  Cincinnati  v.  Goodhue,  10  Dec,  Re.,  345,  and  I 
follow  these  decisions  rather  than  White  v.  Thomas,  75  Mo.,  454,  deny- 
ing a  personal  liability. 

Had  the  assignee  refused  to  accept  the  leasehold  as  an  asset,  a 
reassignment  would  not  have  been  necessary  to  avoid  liability.  Cincin- 
nati V.  Goodhue,  suf>ra. 

But  having  accepted  the  consequent  liability,  he  can  not  be  dis- 
charged by  mear  abandonment,  retaining  title.  A  rule  of  law  that  lets 
an  assignee  into  an  unanticipated  responsibility  may  be  unwise  and  lack 
simplicity,  wherefore  perhaps  a  distinction  should  be  drawn  between 
taking  the  leasehold  as  an  asset,  either  for  resale  or  to  make  money  out 
of  it,  and  taking  it  merely  as  a  necessary  adjunct  to  the  administration 
of  the  trust.  In  the  former  case,  the  assignee  mt|st  be  aw^re  of  the  risk 
he  incurs,  while  in  the  latter  he  may  as  easily  and  naturally  overlook  it. 
I  suggest  this  distinction  merely  for  higher  courts,  for  I  am  satisfied 
that  in  no  event  can  mere  abandonment  release  the  assignee.  This 
decision,  theretore,  does  not  apply  except  to  facts  admitted  in  the  plead* 
ings. 

Probably  a  surrender  to  the  lessor  would  have  ended  the  liability, 
as  stated  in  Smith  v.  Ingram,  90  Ala.,  529.  So  might  a  restoration  of 
the  premises  to  the  assignor  as  beneficiary  of  the  trust,  even  without 
transfer  of  the  legal  title.  Astor  v.  L,*Amoreux,  4  Sandf.  (N.  Y.),  524. 
But  the  averment  is  of  abandoning  tne  premises,  which  involves  no 
notice  to  the  lessor,  and  the  liability  is  clear  is  such  case.  Hence,  the 
trustee's  answer  is  no  defense,  and  the  demurrer  to  it  is  sustained. 

Third — As  to  A.  B.  Meader's  general  denial  in  his  individual 
capacity.  His  admissions  in  his  answers  as  trustee  show  that  he  is  per- 
sonally liable,  and  the  general  denial  can  not  be  construed  further  than 
as  a  denial,  not  of  the  facts,  but  of  the  resulting  legal  consequences. 
The  doctrine  of  election  would  not  seem  tobeapplicable,  for  he  might 
be  held  in  his  trust  capacity  during  the  trust,  and  in  his  individual 
capacity  afterwards,  for  the  recovery  sought  covers  a  time  including 
both. 

The  demurrer  to  this  answer  is,  therefore,  sustained. 

Ramsey^  Maxwell  iSf  Ramsey ^  for  plaintiff. 

Tubman  &  Baker,  for  H.  H.  Moore  and  S.  N.  Strunk. 

Paxlon,  IVarringlon  &  BouUt,  for  A.  B.  Meader. 
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APPURTENANCES— JUDICIAL  SALES— RECEIVERS. 

[Hamilton  Common  Pleas,  June  1899.] 
C.  &  Ky.  So.  R.  R.  Co.  v.  C,  N.  O.,  &  T.  P.  Ry.  Co. 

1.  "  Appurtenances  "  not  Appi^icablb  to  Personai,  Property. 

The  word  "appurtenances  '*  has  a  techuical  signification,  and  when  strictly  con- 
sidered relates  to  real  estate  and  not  to  personal  prop>erty.  Therefore  a  con- 
tract owned  by  a  railway  company  is  not  appurtenant  to  the  railroad  and 
does  not  pass  to  a  purchaser  at  judicial  sale,  unless  specifically  included  in 
the  order  of  sale. 

2.  Unauthorized  Sai^e  Confirmed  Inadvertently. 

A  receiver  acts  under  orders  and  direction  of  the  court,  and  the  only  title  and 
property  he  can  convey  is  that  ordered  by  the  court  to  be  sold.  If  other 
property  is  included  in  the  sale  and  the  sa  e  is  afterwards  confirmed,  it  must 
be  considered  as  having  been  confirmed  inadvertently. 

3.  Inquiry  Restricted  to  Order  of  Sale. 

A  court  has  no  power,  in  a  subsequent  action  involving  the  title  to  property 
which  it  is  claimed  was  included,  as  appurtenant,  in  the  property  sold  at 
judicial  sale,  to  inquire  what  the  court  intended  or  whether  it  made  a  mistake, 
but  is  restricted  to  the  inquiry  as  to  whether  or  not  the  court  ordered  such 
property  sold. 

Davis,  J. 

The  plaintiff  alleges  that  on  July  23,  1885,  the  Cincinnati  &  Green 
River  Railroad  Company  entered  into  a  written  contract  with  the  defendant 
herein,  whereby  the  said  Cincinnati  &  Green  River  Railroad  Company 
agreed  to  deliver  to  the  defendant  herein,  at  its  depot  station,  King's 
Mountain,  state  of  Kentucky,  so  far  as  it  legally  might,  all  business 
originating  at  any  and  all  stations  on  the  line  of  the  railroad  of  the  sa  d 
Cincinnati  &  Green  River  Railroad  Compaay,  including  business  for 
Cincinnati,  Nashville,  I/>uisville,  Lexington,  Chattanooga  and  all  points 
reached  beyond,  by  passing  through  said  cities;  that  the  freight  rates 
to  King's  Mountain  station  on  the  line  of  the  railroad  of  the  Cincinnati 
^  Green  River  railroad  should  be  the  same  as  the  rates  to  and  from 
stations  adjacent  to  King's  Mountain  station  on  the  line  of  the  defend- 
ant herein.  ^ 

It  was  further  agreed,  in  said  contract,  that  for  all  freight  furnished 
the  Cincinnati  &  Green  River  Railroad  Company  should  receive  fifteen 
per  cent,  of  the  proportion  accruing  to  the  defendant  herein  on  all 
freight  traflBc  beyond  local  stations  on  the  line  of  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company. 

It  was  further  agreed  between  the  Cincinnati  &  Green  River  Rail- 
road Company  and  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Rail- 
way Company  that  said  contract  should  remain  in  full  force  for  a  period 
of  seven  years. 

The  plaintiff  further  avers  that  on  July  1,  1888,  in  an  action  brought 
in  the  Casey  circuit  court,  Casey  county,  Kentucky,  in  which  action  one 
H.  K.  Burras  was  plaintiff  and  the  Cincinnati  &  Green  River  Railroad 
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Corapaay  was  defendants  one  George  B.  Hatper  was  by  said  court,  in 
said  action,  appointed  a  receiver  of  all  the  property  of  every  kind  and 
description  belonging  to  the  said  Cincinnati  &  Green  River  Railroad 
Company. 

Plaintiff  further  avers  that  on  January  28,  1889,  said  receiver,  acting 
under  and  in  compliance  with  the  orders  and  judgment  of  said  court,  sold 
to  Edwards  Ritchie  certain  property  belonging  to  the  said  the  Cincinnati 
&  Green  River  Railroad  Company,  consisting  ot  the  railroad  and  every- 
thing appertaining  thereto,  including  therein  all  the  right,  title  and 
interest  of  the  said  the  Cincinnati  &  Green  River  Railroad  Company,  in 
the  contiact  between  it  and  the  defendant  herein;  the  said  sale  was 
approved  and  confirmed  in  said  court  on  June  13,  1889,  and  that  said 
receiver,  in  pursuance  of  said  sale  and  confirmation,  orders  and  judgment 
of  said  court,  executed  to  Edwards  Ritchie,  the  purchaser,  a  deed 
conveying  to  him  all  the  property  sold  as  aforesaid. 

Plaintiflf  further  says  that  on  July  1,  1891,  said  Edwards  Ritchie 
transferred,  assigned  and  conveyed  to  the  Cincinnati  &  Kentucky  South- 
ern Railroad  Company  all  the  property  purchased  by  him  from  and  con- 
veyed to  him  by  the  said  receiver  as  aforesaid,  including  any  and  all  right 
he  might  have  against  the  defendant  herein  by  reason  of  the  existence 
of  said  contract  between  the  said  the  Cincinnati  &  Green  River  Railroad 
Company  and  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company,  defendant  herein. 

Plaintiff  further  avers  that  it  is  now  the  owner  of  the  said  contract, 
that  was  entered  into  between  the  Cincinnati  &  Green  River  Railroad 
Company  and  the  defendant,  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company. 

Plaintiff  further  avers  that  since  the  said  Edwards  Ritchie  became 
the  owner  of  said  contract  between  the  Cincinnati  &  Green  River  Rail- 
road Company  and  the  defendant  herein,  he  and  his  successors  have 
delivered  under  said  contract  to  the  defendant  herein  a  large  amount 
of  freight,-  and  that  by  reason  of  said  clause  in  said  contract,  whereby 
the  Cincinnati  &  Green  River  Railroad  Company  was  to  receive  fifteen 
per  cent,  by  reason  of  freights  passing  over  its  said  road,  there  is  due 
now  to  the  present  owner,  plaintiff  herein,  the  sum  of  $17,329.66. 

To  this  petition  the  defendant,  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company,  has  filed  several  answers,  among  which 
it  specifically  denies  that  the  plaintiff  herein,  the  Cincinnati  &  Kentucky 
Southern  Railroad  Company,  or  its  assignors,  were  the  owners  of  said 
contract.  And  the  sole  question  to  be  determined  in  this  case  is,  is  the 
plaintiff,  the  Cincinnati  &  Kentucky  Southern  Railroad  Company,  the 
owner  of  said  contract? 

Tne  case  was  submitted  upon  evidence,  and  the  record  wherein  said 
suit  was  brought  by  one  H.  K.  Burras,  on  July  1,  1888,  in  the  Casey 
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circuit  court,  Casey  county,  Kentucky.  It  appears  from  said  record 
that  an  order  was  made  by  said  court  directing  the  receiver  to  j-ell  said 
railroad  and  properties  of  the  said  Cincinnati  &  Green  River  Railroad 
Company,  which  order  is  as  follows: 

**It  is  therefore  ordered  and  adjudged  by  the  court,  that  the  Cincin- 
nati &  Green  River  Railroad,  together  with  all  of  its  fixtures  and  appurt- 
enances thereunto  belonging,  or  in  anywise  appurtenant,  be  sold;  the 
same  being  and  consisting  of  about  twelve  miles  of  railroad  track, 
including  sidings,  running  from  King's  Mountain,  in  Lincoln  county, 
Kentucky,  to  Yosemite,  in  Casey  county,  Kentucky,  the  principal  part 
and  portion  of  which  is  in  Casey  county,  Kentucky,  and  two  locomotive 
engines,  one  combination  car,  two  hand  oars,  one  rabble  car,  one  lot  of 
old  iron,  two  sets  of  track  tools,  engine  house,  depot  at  Yosemite, 
Casey  county,  Kentucky,  office  fixtures  and  current  supplies  on  hand, 
all  of  which,  together  with  any  and  all  other  fixtures  and  appurtenances 
belonging  to  or  in  anywise  appurtenant  to  said  railroad,  are  hereby 
ordered  and  directed  to  be  sold  together  as  whole.  And  George  B. 
Harper  is  hereby  appointed  by  the  court  as  a  special  master  commis- 
sioner to  make  said  sale.'' 

On  January  28.  1889,  the  said  George  B.  Harper,  as  special  master 
commissioner,  under  the  above  order,  offered  said  property  for  sale,  and 
reported  to  the  court  that  he  had  sold  the  same  for  $21,600;  and  in  his 
return  of  sale  he  describes  the  property  as  follows: 

**The  property  sold,  as  directed  in  said  judgment  and  specified  in 
the  advertisment  of  sale,  consists  of  the  railroad  of  the  Cincinnati  & 
Green  River  Railroad  Company,  extending  from  King's  Mountain,  in 
Lincoln  county,  Kentucky,  to  Yosemite,  Casey  county,  Kentucky,  about 
twelve  miles,  including  sidings,  two  locomotive  engines,  one  combina-. 
tion  car,  two  hand  cars,  one  rabble  car,  one  lot  of  old  iron,  two  sets  of 
track  tools,  engine  house,  depot  at  Yosemite,  office  fixtures  and  current 
supplies  on  hand,  contracts  and  all  fixtures  and  appurtenances  belonging 
to  or  in  anywise  appurtenant  to  said  railroad." 

And  said  sale  was  confirmed  by  said  court. 

It  is  contended,  on  behalf  of  the  plaintiff,  that  in  a  case  like  this, 
where  an  insolvent's  property  is  to  be  sold,  and  where  the  whole- of  its 
effects  can  not  pay  its  debts,  it  is  reasonable  to  presume  that  it  was  the 
intention  of  the  court,  in  making  an  order  to  sell  such  property,  that  any 
rights  appurtenant  to  or  connected  with  it  should  not  be  left  undisposed 
of.  The  language  in  reference  to  matters  of  this  kind,  as  in  other 
cases,  should  receive  such  construction  as  will  catry  into  effect  what 
would  presumably  be  the  intent  of  the  court. 

And  it  is  further  contended  on  the  part  of  the  plaintiff  that  the 
word  ^'contracts,"  as  used  in  the  order  of  confirmation,  but  which  was 
not  included  in  the  ordei^of  sale,  was  appurtenant  to  said  railroad;  and 
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that,  by  reasoa  of  its  having  been  appurtenant  or  connected  with  said 
railroad,  though  the  word  ''contract*'  did  not  appear  in  the  order  of  sale, 
but  did  in  the  entry  of  confirmation,  the  court  did  m  fact  intend  to  sell 
said  contract,  and  thereby  said  contract  passed  to  this  plaintiff  by  reason 
of  said  order  of  confirmation. 

Bouvier  defines  "appurtenant**  as  follows: 

**  A  thing  belonging  to  another  thing  as  principal,  and  which  passed 
as  an  incident  to  the  principal  thing.  The  word  has  a  technical  signifi. 
cation,  and  when  strictly  considered  is  employed  in  leases  for  the  purpose 
of  including  any  easement  or  servitude  used  or  enjoyed  with  the  demised 
premises." 

Therefore,  it  would  seem,  from  this  authority,  that  appurtenances, 
and  matters  thus  appertaining,  more  properly  belong  to  real  estate  than: 
to  personal  property;  and  that  this  contract,  under  the  word  '*appurt- 
enant*'  or  '^appertaining'*  to  said  railroad  property  did  not  pass  with 
said  sale. 

In  other  words,  the  court  did  not.  order  said  contract  to  be  sold; 
and  because  the  confirmation  of  the  sale  and  the  deed  based  upon  said 
confirmation  is  broader  than  the  order  of  sale,  it  can  not  operate  more 
extensively  than  the  order  ot  sal^  itself,  and  can  not  embrace  subjects 
that  were  not  included  in  said  order  of  sale. 

A  receiver  acts  under  orders  and  directions  of  the  court,  and  the 
only  title  or  property  he  can  convey  is  that  ordered  by  the  court  to  be 
sold,  and  should  he  include  property  not  ordered  sold,  and  the  same  is 
afterwards  confirmed  by  the  court,  it  must  be  considered  as  being  con- 
firmed inadvertently.  We  can  not  inquire,  in  this  proceeding,  what  the 
court  intended,  or  whether  it  made  a  mistake.  The»only  thing  we  can 
•  look  at  is,  did  the  court  order  said  contract  sold?  Suppose  the  court 
had  two  pieces  of  real  estate  in  the  hands  of  the  receiver,  described  as 
lots  1  and  2,  and  the  court  ordered  lot  1  to  be  sold  and  the  receiver 
includes  in  his  sale  lots  1  and  2,  and  the  sale  is  afterwards  confirmed! 
would  title  to  lot  2  pass  by  such  sale? 

In  Shriver*s,  Lessee  v.  Lynn,  2  How.,  43,  the  Supreme  Court  of  the 
United  States  said: 

"A  chancellor  is  authorized  to  proceed  in  a  summary  mode,  under 
the  statute,  for  the  sale  of  land  in  the  predicament  of  the  above  tract 
after  the  decease  of  the  devisee  without  heirs;  but  he  can  only  proceed 
on  the  application  of  persons  interested.  Here  was  no  such  application 
for  the  sale  of  this  land.  The  sale  being  without  authority,  the  ratifica- 
tion of  it  by  the  coiirt  must  be  considered  as  having  been  given  inadvert- 
ently. If  given  deliberately,  and  on  a  full  examination  of  all  the  facts, 
still  it  must  be  regarded  as  an  unauthorized  proceeding.  There  was  no 
case  before  the  court — nothing  on  which  a  judgment  could  rest.  No 
court,  however  great  may  be  its  dignity,  can  arrogate  to  itself  the  power 
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of  disposing  of  real  estate  without  the  forms  of  law.  It  must  obtain 
jurisdiction  of  the  thing  in  a  legal  mode.  A  decree  without  interest 
would  be  treated  as  a  nullity;  and  so  must  a  sale  of  land  be  treated 
which  has  been  made  without  an  order  or  decree  of  court,  though  it  may 
have  ratified  the  sale." 

In  Wells  V.  Chandler,  2  Fed.  Rep.,  273,  274,  the  court  said: 

**It  is  insisted  that  the  matters  complained  of  by  the  plaintiff  were 
finally  adjudicated  in  the  said  court  by  the  order  confirming  the  sale, 
and  the  subsequent  order  overruling  the  motion  to  set  the  sale  aside. 
This  renders  it  unnecessary  for  us  to  determine  what  is  the  efifect  of  an 
order  of  confirmation  in  such  cases.  The  rule  that  where  a  court  has 
jurisdiction  of  a  cause,  but  has  committed  errors  in  its  proceedings,  its 
judgment  is  nevertheless  final  if  not  appealed  from,  does  not  apply  here. 
The  order  of  confirmation  cures  all  irregularities  in  the  mode  of  making 
the  sale,  but  can  add  nothing  to  the  authority  of  the  oflGicer  to  make  it. 
If  the  sale  was  without  authority  a  ratification  of  it  by  the  court  must 
be  considered  as  having  been  given  inadvertently.  If  given  delibera'ely 
and  on  a  full  examination  of  all  the  facts,  still  it  must  be  regarded  as  an 
unauthorized  proceeding.** 

The  conclusion,  therefore,  is  irresistible  that,  in  the  case  at  bar,  the 
order  of  sale  granted  by  the  court  did  not  include  the  contract  in  ques- 
tion, but  that  when  the  sale  was  confirmed  the  contract  in  question  was 
included;  and  by  the  court  not  thus  ordering  such  an  important  asset 
to  be  sold,  it  is  evident  that  the  decree  of  confirmation  can  not  rise 
higher  than  the  order  making  the  sale;  and,  therefore,  that  the  attempted 
confirmation  of  the  sale  of  said  contract  was  given  inadvertently,  and 
that  the  title  to  the  same  by  reason  of  said  confirmation  is  not  now  in 
the  plaintiff. 

To  the  same  effect  see,  1  Wall.,  627;  2  Wall.,  609;  31  S.  W.  Rep, 
989. 

In  the  last  case  cited,  the  court  says: 

"The  order  confirming  the  sale  went  beyond  the  decree  directing 
the  sale,  by  including  the  corporate  franchises.  The  decree  of  confirma- 
tion must  be  restricted  by  the  scope  of  the  decree  of  sale.** 

Also,  see,  33  California,  46;  28  Indiana,  66;  2  Hughes,  273;  3  N. 
Y.,  511. 

In  certain  litigation  pending  in  the  Casey  circuit  court  aforesaid, 
an  appeal  was  taken  to  the  Court  of  Appeals,  of  the  slate  of  Kentucky, 
and  Edwards  Ritchie,  claiming  to  be  the  owner  of  said  contract,  desired 
to  be  made  a  party  defendant  in  said  cause  setting  up,  among  other 
things,  that  he  was  entitled  at  that  time  to  the  proceeds  of  said  contract, 
and  the  Court  of  Appeals,  in  denying  him  the  right  to  participate  in 
said  litigation,  used  the  following  language: 
32    S  &  C  P    Vol.  9 
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** There  is  nothing  whatever  in  the  judgment  authorizing  the  sale 
of  that  contract  or  its  proceeds,  and  how  the  confirmation  of  the  report, 
selling  that  not  authorized  to  be  sold  by  the  judgment,  passes  the  title, 
is  diflGicult  to  perceive.*' 

The  court  is  of  the  opinion  that  the  plaintift  is  not  the  owner  of 
said  contract;  and  the  petition  is  therefore  dismissed. 

Marsh  and  Ritchie^  attorneys  for  plaintiflF. 

Harmon,  Colston^  Goldsmith  &  Hoadly  and  S,  D.  Bowers^  attorneys 
for  defendant.  ' 


TAXATION— GREENBACKS. 

fHamilton  Common  Pleas,  May,  1899.] 

Sophia  D.  Carpenter,  Extrx.,  v.  Eugene  I#.  Lewis,  Auditor. 

1.  Exemption  op  Greenbacks. 

The  only  way  in  which  a  person  could  be  relieved  from  taxation  on  g^reen- 
backs,  prior  to  the  act  of  1894  repealinj^  their  non -taxability,  was  that  the 
individual  should  retain  possession  or  ownership  of  the  identical  greenba^LS. 

2.  Deposited  in  Bank. 

Gret- nbacks  deposited  in  a  bank  and  intermingled  with  other  moneys,  under 
a  certificate  of  deposit  providing  that  the  depositor  might  receive  either 
the  legal  tender  notes  or  greenbacks,  were  not  exempt  from  taxation. 

8.  Failure  to  Return  for  Taxation. 

The  non- taxability  of  greenbacks  having  been  repealed  in  1894  an  omission  to 
return  same  for  taxation  constitutes  a  false  return  and  the  owner  cannot  now 
plead  ignorance  of  the  fact  that  greenbacks  so  deposited  are  taxable. 

S.  W.  Smith,  Jr.,  J. 

The  plaint ifl  in  her  petition  alleges  that  she  is  the  executrix  of  the 
will  of  Mercy  A.  Murch,  duly  appointed  and  qualified;  and  that  she 
returned  a  true  inventory  of  the  personal  property  of  the  said  Mercy  A. 
Murch,  specifically  setting  out  in  her  petition  certain  certificates  of 
deposits  of  Uniied  States  legal  tender  notes,  numbering  the  certificates, 
and  giving  the  dates  thereof  and  amounts.  She  also  says  that  said 
deposits  were  made  upon  the  dates  set  forth,  in  the  amounts  stated,  and 
were  made  in  legal  tender  notes  of  the  government  of  the  Uni  ed  S  ates» 
commonly  called  greenbacks;  but  that  no  moneys  or  credits  of  any  kind 
were  so  deposited.  And  she  further  alleges  that  these  deposits  of  legal 
tender  notes  were  made  by  way  of  bailment,  and  were  solely  left  with 
the  respective  banks  for  safe-keeping.  She  then  alleges  that  the  auditor 
has  placed  upon  the  tax  duplicate  certain  valuations  of  personal  prop- 
erty, which  she  chims  are  illegally  assessed  against  her,  as  executrix, 
for  the  years,  1891.  1892,  1893,  1894  and  1895,  being  the  amounts  of 
4hese  certificates  of  deposits;  that  the  tax  on  these  amounts  would  be 
$920.67  und  r  the  statutes:  and  that  the  auditor  has  also  illegally 
assessed  and  levied  on  the  tax  duplicate  certain  taxes  against  her»  as 
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executrix,  for  the  year  1896,  said  tax  amounting  to  $215.52;  and  also 
claims  that  said  return  by  her  was  no  way  false,  and  that  the  auditor  be 
enjoined  from  collecting  the  amounts  claimed  as  due  on  the  duplicate. 

To  this  petition  the  defendant  has  filed  an  answer,  in  which,  after 
admitting  the  formal  allegations  of  the  petitions,he  denies  that  the  deposits 
so-called  were  made  in  legal  tender  notes  of  the  United  States,  commonly 
called  greenbacks;  and  denies  that  no  moneys  and  credits  of  any  other 
kind  were  deposited;  and  denies  that  at  the  time  of  making  said  deposits 
the  banks  in  which  said  deposits  were  made  agreed  with  said  Mercy  A. 
Murch  to  return  to  her  said  amounts  of  legal  tender  notes  at  any  time 
she  might  make  demand  therefore;  and  denies  that  the  deposits  were 
made  by  way  of  bailment  only ;  and  denies  the  legal  tender  notes  were 
left  with  the  respective  banks  for  safe-keeping  only ;  and  alleges  that 
these  certificates  of  deposits  were  simply  evidences  of  the  indebtedness 
between  the  respective  banks  and  Mercy  A.  Murch. 

The  real  question,  therefore,  at  issue  in  this  case,  because  the  evi- 
dence shows  that  Mercy  A.  Murch,  during  her  life,  did  collect  and  receive 
greenbacks  —this  the  court  will  determine,  whether  or  not  these  certificates 
of  deposits  received  by  her  from  the  various  banks  after  she  deposited 
these  greenbacks  with  the  banks  are  taxable. 

If  the  certificates  of  deposits  are  the  same  as  greenbacks,  then 
previous  to  the  statute  repealing  the  non-taxability  of  greenbacks,  why 
these  certificates  would  not  be  taxable.  But  the  court  feels  that  the 
only  way  to  relieve  a  person  from  taxation  on  greenbacks  is,  that  the 
individual  should  retain  the  possession,  or  at  least  the  ownership  of  those 
identical  greenbacks;  in  other  words,  if  Mrs.  Murch  had  retained  in  her 
own  possession  a  certain  number  of  greenbacks,  then  they  would  be 
clearly  exempt  from  taxation.  If,  on  the  other  hand,  she  deposited 
with  the  bank  or  any  individual  a  certain  number  of  greenbacks,  and 
those  identical  greenbacks  were  to  be  returned  to  her  on  her  demand,  as 
for  instance,  to  be  illustrated  and  as  no  doubt  is  done  sometimes, 
greenbacks  deposited  with  a  bank  as  a  separate  package  by  itself  and 
marked  by  the  name  of  the  owner,  and  upon  demand  those  identical 
greenbacks  in  that  package  are  returned  to  you,  then  such  greenbacks 
would  not  be  taxable. 

Now,  greenbacks  are  the  obligation  of  the  United  States  govern- 
ment, and  were  exempt  from  taxation  by  reason  of  law.  When,  there- 
fore, Mrs.  Murch  deposited  with  these  various  banks  these  greenbacks, 
and  as  the  testimony  shows,  and  as  the  ceirtificates  themselves  show, 
tht5'  were  to  be  repaid  to  her  in  greenbacks  or  legal  tender  notes, 
and  the  banks  mixed  or  intermingled  these  greenbacks  with  their  other 
money  and  used  them  in  circulation,  and  upon  her  surrendering  the 
certificate  to  the  bank  she  might  receive  either  legal  tender  notes  or 
currency  or  gold  or  silver,  or,  as  she  did  in  one  or  two  instances  in  this 
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case,  a  cashier's  check,  then  there  did  not  exist  between  the  bank  and 
Mrs.  Murch  a  contract  which  would  be  necessary  to  exempt  these  green- 
backs from  taxation — that  is,  to  return  to  her  the  identical,  self-same 
greenbacks  which  she  had  deposited  with  the  various  hanks.  That 
being  so,  then  the  certificate  of  deposit  was  simply  like  any  other  debt 
from  the  bank  to  the  creditor,  because  in  its  nature  it  practically  was 
the  same  as  a  cashier's  check  or  any  other  credit  from  the  bank  to  Mrs. 
Murch  and  under  the  law  such  a  credit  would  be  subject  to  taxation. 

Now,  this  applies  with  full  force  to  all  the  years  preceding  the  act 
of  congress  which  repealed  the  non-taxability  of  greenbacks,  and  erf 
course  after  that  act  was  repealed,  why,then,  the  non-taxability  beings 
removed,  such  greenbacks  must  necessarily  be  taxable,  and  it  would  be 
the  same  as  any  other  money. 

Coming  now  to  the  question  as  to  whether  or  not  there  has  been  any 
false  return  by  the  executrix,  and  adverting  for  a  moment  that  part  of 
the  petition  which  recites  that  she  consulted  with  the  clerk  of  the  board 
of  supervisors,  I  can  hardly  pass  upon  the  question  as  to  the  falsity  of 
the  return  under  the  existing  circumstances,  or  the  existing  law  as  it 
is  now,  for  this  reason:  While  I  am  inclined  to  the  opinion  that  this 
case  would  come  within  the  decision  in  Rattermann  v.  Ingalls,  48  Ohio 
St.,  468,  nevertheless,  the  non-taxability  of  these  greenbacks  having 
been  taken  away  by  Congress,  then  the  question  of  false  return  does 
not  enter  into  the  case,  because  under  the  law  they  were  taxable  like 
any  other  money  or  any  other  credit,  and  therefore  she  should  have 
returned  the  certificates  of  deposits  for  taxation. 

She  might  have  thought  that  these  certificates  of  deposits  were  not 
taxable,  and  acted  in  good  faith,  and  perhaps,  in  the  absence  of  the 
repeal  of  that  act,  she  might  escape  taxation  on  the  ground  that  she  did 
not  make  a  false  return.  I  say  perhaps  she  might,  but  it  is  unnecessary 
for  me  to  consider  that,  because  the  law  does  not  exist  that  existed  to 
make  greenbacks  exempt.  Therefore  she  can  not  plead  that  she  did  not 
know  that  greenbacks  were  not  exempt,  because  in  1894  all  greenbacks, 
as  they  are  today  under  the  law,  would  be  taxable.  There  is  no  evi* 
dence,  as  to  Mercy  A.  Murch,  that  she  made  inquiry  of  anybody;  there 
is  no  evidence  that  she  exerted  herself  at  all,  but  simply  relied  on  the 
fact  that  this  certificate  of  deposit  was  sufficient.  The  certificate  of 
deposit,  being  simply  a  credit,  so  far  as  she  is  concerned,  her  return 
would  be  false — technically  speaking,  so  far  as  Mercy  A.  Murch  is  con- 
cerned—and I  feel  that  the  judgment  should  be  for  the  treasurer  to 
collect  the  amount  as  claimed  in  the  answer  as  amended  by  him.  The 
court  gave  leave  to  the  defendant  to  amend,  and  ask  for  a  money  juds^« 
ment.     So  you  can  draw  a  decree  in  accordance  with  that. 

Coffey  6f  Mallan,  for  the  plaintiff. 

Simrall  &  Galvin  and  Rendigs^  Foraker  &  Dinsmore,  contra. 
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ASSIGNMENT  OP  WAGES. 

[Hamilton  Common  Pleat,  May,  1899.] 

D.  H.  Tolman  v.  Hyndman  Stbbl  Roofing  Co. 

Assignment  op  Puturb  Wagbs,  Prior  to  Contract,  Void. 

An  assignment  of  wages  which  may  be  earned  nnder  a  contract  of  employment 
not  in  existence  when  the  assignment  was  made,  relates  to  a  mere  expect* 
ancy,  not  coupled  with  any  present  interest,  and  is  void. 

HOLLISTSR,  J. 

The  case  was  heard  at  a  former  term  on  demurrer  to  the  petition 
and  was  decided  orally,  the  demurrer  being  sustained.  Siqce  then  many 
inquiries  have  been  made  by  members  of  the  bar  here  and  elsewhere* 
touching  the  exact  giound  on  which  the  ruling  of  the  court  was  made* 
there  appearing  to  be  much  diversity  of  opinion  in  that  respect.  The 
court,  therefore,  now  states  the  case  and  its  conclusion  in  permanent 
form. 

One  John  Rose  was  indebted  to  the  plainti£E  in  the  sum  ol  $63.00,  to 
secure  the  payment  of  which  he  delivered  to  the  plaintiff  a  paper,  which 
reads: 

•'Cincinnati,  Ohio,  April  8,  1898. 

*'To  the  Cincinnati  Railroad  Omnibus  Company,  or  any  other  per« 
son,  firm,  copartnership,  corporation,  organization,  or  oflScial  by  whom 
I  am  now  or  hereafter  may  be  employed,  or  from  whom  I  may  have  any 
money  due  or  to  become  due:  On  presentation  of  a  copy  of  this  order, 
duly  verified,  any  time  after  the  expiration  of  ten  years  from  the  date 
hereof,  pay  to  the  order  of  D.  H.  Tolman,  for  value  received,  $63.00 
less  the  amount  indorsed  on  the  back  thereof,  with  interest  at  6  per  cent, 
per  annum,  out  of  any  money  due  me  or  to  become  due  after  the  pre- 
sentation of  a  verified  copy  of  this  order.  I  hereby  irrevocably  waive 
all  exemptions  or  other  rights  I  may  have  by  reason  of  any  law  of  any 
state  in  which  I  am  now  or  may  hereafter  be  employed  or  live,  and 
order  such  payment  out  of  the  first  money  to  become  due  me.  In  wit- 
ness whereof,  I  have  hereunto  subscribed  my  name  and  affixed  my  seal 
on  the  day  and  year  first  above  written. 

••JohnRosb." 

Rose  was  not  then  employed  by  the  defendant,  and,  so  far  as  appears, 
was  not  in  the  service  of  any  one.  On  July  20,  1898,  he  was  employed 
by  the  defendant  at  $10.00  per  week,  and,  as  alleged  in  the  petition, 
which  was  filed  October  20.  1898,  he  '^continued  to  be  until  the  28th 
day  of  September,  1898,  and  is  still  employed  by  said  company."  On 
the  day  Rose  obtained  employment,  July  20,  1898,  the  plaintifi  served 
the  defendant  with  a  copy  of  the  paper  above  described. 
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The  defendant  claimed  that  the  assignment  of  wages  to  be  earned 
under  contract  for  employment  not  in  existence  at  the  time  the  assign- 
ment was  made,  was  void. 

It  is  clear  that  when  the  assignment  or  order  was  executed  Rose  had 
no  present  interest  in  any  future  contract  he  might  make  for  his  services, 
and  had  at  best  a  mere  expectancy  of  employment  by  some  one.  It 
might  well  be  that  after  the  execution  of  the  paper  Rose,  by  reason  of 
sickness  or  shiftlessness  or  other  reason,  would  never  receive  employ- 
ment. 

The  principle  involved  has  been  considered  by  the  Supreme  Court 
in  Hart  v.  Gregg,  82  Ohio  St.,  602.  It  was  decided  in  that  case  that 
the  expectancy  of  a  son  in  land  owned  by  the  father,  which  would 
descend  to  him  if  he  survived  his  father  and  the  latter  should  die  intes- 
tate owning  the  same,  was  not  susceptible  of  conveyance  by  the  son. 
Judge  Johnson  says,  at  page  511  of  the  report: 

**  During  the  father's  life,  all  that  the  son  had  was  a  mere  naked 
possibility,  not  coupled  with  an  interest,  which  could  not  be  released, 
assigned  or  devised.*' 

A  case  similar  to  that  under  di3CUSsion  arose  in  Massachusetts. 
Molhall  V.  Quinn,  67  Mass.,  106.  On  July  1,  1861,  the  assignor,  Nick- 
olas  Quinn,  assigned  to  James  Quinn  all  claims  he  might  have  on  the 
first  of  January  following  against  the  city  of  Boston  for  money  due  or  to 
become  due  him  for  services  rendered  to  the  city  in  laying  sewers.  The 
assignment  was  accompanied  by  an  irrevocable  power  of  attorney  author- 
izing the  assignee  to  draw'  such  money,  and  notice  was  given  the  city. 
The  assignor  had  been  employed  by  the  city  prior  to  the  assignment  and 
was  afterwards  and  before  the  following  August  27.  At  that  date  the 
city  was  summoned  under  trustee  process,  similar  to  our  proceedings  in 
attachment,  with  respect  to  a  debt  due  from  the  assignor  to  Mulhall.  It 
was  held  that  the  earnings  between  the  assignment  and  the  attachment 
did  not  pass  to  the  assignee.  Chief  Justice  Shaw,  in  delivering  the 
opinion,  said: 

"The  future  earnings  constitute  a  mere  possibility,  coupled  with 
no  interest.  There  was  no  subsisting  engagement  under  which  wages 
were  earned,  and  it  is  dependent  altogether  upon  a  future  engagement 
whether  anything  yrould  ever  become  due." 

It  was  on  this  principle  and  these  authorities  that  the  demurrer  was 
sustained.  As  to  the  other  reasons  urged  against  the  validity  of  this 
assignment,  that  the  defendant  had  failed  to  accept  the  order,  as  in 
Jermyn  v.  Mott,  76  Pa.  St.,  399,  and  that  such  an  assignment  is  con- 
trary to  public  policy,  as  in  Woodring  v.  Lehigh  Valley  Railway  Co., 
2  Pa.  Co.  C.  Rep.,  466,  the  court  expressed  no  opinion,  as  it  was  not 
necessary  to  do  so. 

Marsh  &  Ritchie,  for  the  demurrer. 

Louis  H.  Zeter,  contra. 
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HUSBAND  AND  WIFE— PERSONAL  PROPERTY. 

[Athens  Common  Pleas,  1890.] 

Mary  A.  Brodt  bt  al.,  Administrators,  v.  Ida  J.  Rannblls  et  ai,. 

1.  Pbrsonal  Propbrty— Husband  has  Absolute  Dominion. 

The  husband  has  absolute  dominion  over  his  personal  estate  daring  his  life- 
time and  by  a  byna  fide  gift  inter  vivos  may  deprive  his  widow  of  any  share 
in  the  same ;  and  the  fact  that  such  gift  was  made  for  the  purpose  ot  defeat- 
ing his  wife  from  receiving  any  part  of  his  personalty  upon  the  settlement 
of  iiis  estate,  constitutes  no  fraud  upon  her  marital  rights. 

1.  Gift  mot  Tbstambntary. 

Where  a  gift  is  made  effectiTe  in  the  lifetime  of  the  decedent,  and  he  has 
divested  all  power  in  himself  to  recall  it,  such  a  gift  is  not  testamentary  in 
its  nature. 

S.  Gift  in  Last  Sicknbss—Not  Tbstambntary. 

The  fact  that  a  gift  was  made  by  the  father  to  his  daughter,  in  his  last  sickness, 
that  he  might  die  intestate  and  thereby  defeat  his  wife  in  sharing  in  the 
property  which  he  desired  should  go  to  hid  daughter,  does  not  constitute  a 
testamentary  devise,  as  he  did  that  which  he  had  a  legal  right  to  do. 

So  far  as  it  is  sought  to  affect  the  same  by  this  motion,  the  petition 
alleges  in  substance  that  the  plaintiff,  Mary  A.  Brodt,  is  the  widow  of 
Jacob  F.  Brodt,  deceased.  No  children  were  born  of  their  marriage. 
Said  defendant,  Ida  H.  Rannells,  is  the  only  child  and  heir  at  law  of  the 
said  Jacob  F.  Brodt  by  a  former  marriage. 

Said  Jacob  F.  Brodt  died  intestate.  Shortly  before  his  death  he 
was  the  owner  ol  a  large  amount  of  personal  property,  consisting  of 
bonds  and  other  securities,  aggregating  sixty  thousand  dollars  or  morb; 
that  for  years  prior  to  his  death  said  Brodt  was  unkind  to  his  said  wife 
and  during  all  of  which  time  it  was  his  settled  purpose  and  intent  to 
deprive  his  said  wife  of  any  portion  of  his  personal  property  alter  his 
death;  that  shortly  before  his  death  and  after  it  was  made  known  to  him 
that  he  could  not  get  well  and  must  die  of  the  sickness  of  which  he  was 
then  afflicted,  without  any  valuable  consideration  therefor,  he  gave  all 
of  said  personal  property  to  his  said  daughter  for  the  purpose  and  intent 
that  she  should  use  and  enjoy  the  same  as  her  own  property  and  **for 
the  further  purpose  and  intent  to  deprive  his  said  widow  of  her  distribu- 
tive share  of  his  personal  estate,  and  said  Ida  J.  Rannells  knowingly  par* 
ticipated  in,  and  actively  assisted  him  in  t^e  acts  of  disposing  of  his 
personal  estate  as  aforesaid,  well  knowing  that  all  that  he  did  in  that 
matter  was  done  with  the  intention  of  putting  it  beyond  the  power  of 
his  said  widow  to  have  and  enjoy  any  portion  of  his  personal  property ;" 
that  said  Ida  J.  Rannells  refuses  to  restore  said  property  to  the  estate  of 
said  Jacob  F.  Brodt. 

The  plaintiffs  pray  that  this  transfer  and  gift  be  set  aside  and  held 
for  naught  and  for  other  equitable  relief. 
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The  motion  to  the  petition  reads  as  follows: 

Now  comes  the  defendant,  Ida  J.  Rannells,  and  moves  the  contt 
to  strike  fiom  the  petition  of  the  plaintiflf  the  following  port  ions  thereof, 
for  the  reason  that  the  same  are  irrelevant,  redundant  and  prejudicial 
to  said  defendant: 

First.  The  following  averment  found  on  the  fourth  page  of  said 
petition:  **For  several  years  prior  to  the  death  of  said  Jacob  F.  Brodt, 
even  striking  and  kicking  her  and  otherwise  abusing  her,  and  so  grossly 
neglected  his  duty  towards  her  in  providing  the  comforts  of  life,  that 
she  had  but  a  limited  quantity  of  food  and  not  clothing  enough  to  be 
comfortable.  Said  neglect  and  cruelty  continued  for  many  years  prior 
to  his  death." 

Second.  The  following  averment  found  on  said  fourth  page:  **The 
plaintiff  says  that  shortly  after  the  beginning  of  the  sickness  of  said 
Brodt,  of  which  he  died,  the  said  defendant,  Ida  J.  Rannells,  took 
rooms  at  the  Myers  House  in  the  village  of  Nelsonville,  Ohio,  and 
shortly  after  arriving  in  said  village,  she  persuaded  her  said  father  to 
leave  his  home  and  come  to  the  hotel  where  she  was  stopping  and  take 
up  his  abode  there,  which  he  did,  and  remained  in  said  hotel  and  away 
from  his  home  and  wife  until  he  died  " 

Third.  The  following  words  found  on  the  fourth  and  fifth  pages  of 
said  petition:  And  for  the  further  purpose  and  intent  to  deprive  his 
said  widow  of  her  distributive  share  of  his  personal  estate;  that  said 
Ida  J.  Rannells  knowingly  participated  in  and  actively  assisted  him  m 
the  acts  of  disposing  of  his  personal  estate  as  aforesaid,  well  knowing 
that  all  that  he  did  in  that  matter  was  done  with  the  intention  of  putting 
it  beyond  the  power  of  his  said  widow  to  have  and  enjoy  any  portion  of 
his  personal  property.'* 

Fourth.  **The  plaintiffs  say  that  it  was  the  settled  purpose  and 
intent  of  said  decedent  for  years  before  he  died  to  deprive  his  said  wife 
of  any  portion  of  his  personal  property,  and  with  that  purpose  and 
intent.*' 

The  court  is  of  the  opinion  that  its  decision  upon  the  fourth  para- 
graph of  this  motion  should  influence  its  decision  as  to  the  first  three 
paragraphs.  The  fourth  paragraph  will,  therefore,  be  considered  first. 
As  this  paragraph  of  the  motion  can  be  sustained  and  a  cause  of  actioa 
still  remain  in  the  petition,  this  motion,  and  not  a  demurrer,  properly 
raises  the  vital  question  sought  to  be  determined  by  this  paragraph. 

The  defendant,  Ida  J.  Rannells,  contends  that  this  paragraph  should 
be  sustained  because  the  petition  shows  that  the  personal  property  named 
in  the  petition  was  given  to  her  by  her  father  in  his  lifetime;  that 
while  he  lived  his  wile  had  no  interest  in  his  personal  property  and  he 
could  not,  therefore,  perpetrate  a  fraud  upon  his  widow  by  exercising- 
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that  domioioD  over  it  which  is  sanctioned  by  law,  even  though  in  con- 
templation of  death  he  gave  it  to  his  daughter  for  the  purpose  of  prevent- 
ing his  widow  from  sharing  in  its  distribution  after  his  death. 

The  plaintifis  contend: 

First — That  the  husband  could  not  give  his  personal  property  away 
so  as  to  defeat  his  wife  in  the  distributive  share  thereof  at  his  death. 

Second — That  what  the  husband  did  in  the  way  of  giving  this  prop- 
erty to  his  daughter  was  in  the  nature  of  a  testamentary  devise  and 
therefore  a  nullity. 

Can  a  husband  in  his  lifetime,  in  contemplation  of  an  early  death, 
give  away  his  personal  property  for  the  purpose  of  preventing  his  widow 
from  sharing  in  its  distribution  after  his  death,  or  will  such  conduct  be 
held  in  equity  to  be  a  fraud  upon  her  rights? 

This  question  has  never  been  before  the  Supreme  Court  of  Ohio. 

In  Doyle  v.  Doyle,  60  Ohio  St.,  830,  that  lourt  decided  that  a 
husband  could  not  dispose  ol  his  personal  property  by  will  so  as  to 
defeat  her  right  to  a  distributive  share  thereof  upon  the  settlement  of  his 
estate,  but  the  able  jurist  Judge  Minshall,  who  delivered  the  opinion  in 
that  case  says:  ''There  is  nothing  anomalous  in  giving  to  an  owntr 
the  right  to  dispose  ol  his  property  as  he  may  please  during  his  lifetime, 
with  a  restriction  upon  the  power  to  dispose  of  ii  by  wi  J.  *  *  *  No 
argument,  then,  against  the  ri^bt  of  the  widow  in  the  personalty  of  her 
deceased  husband,  can  be  drawn  from  the  fact  that  the  husband  possessed 
unlimited  power  to  dispose  of  it  in  his  lifetime.  Unless  he  should  give 
it  away  (which  sometimes  happens  and  caunot  bf  done  in  fraud  of  her 
rights  Manikee  v.  Beard,  85  Ky.,  20;  Thayer  v.  Thayer,  14  Vt.,  107), 
the  exercise  of  this  power  can  be  of  no  greater  prejudice  to  her  than  to 
himself." 

The  learned  judge  undoubtedly  intends  to  be  understood  as  saying 
the  husband  has  the  right  to  dispose  of  his  personal  property  in  any 
manner  he  sees  proper  during  hs  lifetime,  but  from  ihe  expression, 
"Uuless  be  should  give  it  away  (which  sometimes  happens  and  cannot 
be  done  in  fraud  of  her  right)**  and  the  cases  there  cited,  Manikee  v. 
Beard.  85  Ky.,  20.  and  Thayer  v.  Thayer,  14  Vt..  107.  it  must  inferred 
tnat  he  is  of  the  opinion  that  a  wife  has  some  right  in  the  personalty  of 
her  husband,  even  btfore  his  death,  upon  which  a  fraud  may  be  practiced 
by  the  husband  in  giving  it  away. 

When  such  a  gift  would  be  a  fraud  and  when  not  a  fraud  is  not 
determined.  As  we  have  said,  this  question  was  not  before  the  court 
for  derision  and  has  no  place  in  the  syllabus  ot  that  case.  It  has 
weight,  however,  as  being  the  expression  of  an  eminent  jurist. 
We  may  add  here  that  the  only  other  Ohio  case  which  touches  upon  the 
principle  involved  here  we  think  is  found  in  McCammon  v.  Summons  2, 
Dis.,  596.  cited  by  counsel  for  plainti£Fs,  and  tends  to  support  the  prop- 
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osition  contended  for  by  the  plaintiff;  but  this  case,  while  decided  by  an 
able  Judge,  (Judge  Storrer)  has  no  binding  eflect  upon  this  court  and 
leaves  it  free  to  treat  the  subject  as  an  original  proposition.  This  ques- 
lion,  however,  or  at  least  the  principle  involved,  has  been  before  many 
of  our  state  courts  of  last  resort  but  the  decisions  have  not  all  been  in 
harmony  with  each  other. 

Counsel  for  both  the  plaintiffs  and  defendants  have  exhibited 
remarkable  industry  and  legal  discernment  in  their  researches  for  author- 
ities which  might  aid  the  court  in  reaching  a  right  conclusion. 

In  support  of  the  motion  attorneys  for  the  defendants  have  cited  the 
following  cases: 

Section  3111,  Rev.  Stat.;  Section  4176,  Rev.  Stat.;  Doyle  v.  Doyle, 
60  Ohio  St.,  339;  9  Am.  &  Eng.  Enc,  894;  Panfield  v.  Panfield,  78 
111.,  Ill;  Panfield  v.  Panfield,  68  111.,  210;  Hays  v.  Hays,  1  Md.  Ch.. 
337;  Dunnock  v.  Dunnock,  8  Md.,  141;  2  Roper  on  Husband  and  Wife, 
117;  Hall  v.  Hall,  2  Vernon,  27(5;  Holmes  v.  Holmes,  3  Paige  Ch.  (N. 
Y.)  363;  Lightfoot,  Exrs.  v.  Colgin,  5  Munford  (Va.)  42;  Elmaker  v. 
Elmaker,  4  Watts  Rep.,  91  (Pa.);  Pringle  v.  Pringle,  69  Pa.  St.,  281; 
Stewart  v.  Stewart,  6  Watts,  456;  2  Wharton,  286;  Dickerson's  Appeal, 
116  Pa.  St..  198;  2  Am.  St.,  647;  Stewart  v.  Stewart,  6  Conn.,  317; 
Strall  V.  O'Neil,  84  Mo.,  68;  McLaughlin  v.  McLaughlin,  16  Mo.,  242; 
Cranson  v.  Cranson,  4  Mich.,  230;  Sampson,  Admr.,  v.  Sampson,  67 
la.,  253;  Richards  v.  Richards,  11  Humphrey,  (Tenn.)  430;  Littleton 
V.  Littleton,  1  Devereaux  (N.  G.)  327;  C.  P.  R.  R.  v.  Shackelford,  63 
Col.,  261;  Statutes  of  California,  Vol.  2,  Sees.,  163,  164,  167,  172, 
687,  1386,  1402;  Smith  v.  Smith,  12  Cal.,  216;  Lord  v.  Hough,  43  Cal. 
681;  Gremer  v.  Gremer,  58  Cal.,  119;  Gentry  v.  Bailey  (Va.),  594; 
Small  V.  Small,  66  Kan.,  1;  Rabbitt  v.  Gaither.  67  Md.,  104;  Williams 
V.  Williams,  C.  C.  U.  S.  Dis.,  Kan.,  40  Fed.  Rep.,  621,  Foster. 

As  against  the  motion  the  following  cases  have  been  cited  by 
counsel  for  plaintiffs: 

Doyle  V.  Doyle,  50  Ohio  St.,  330;  Hailstorm  v.  Ross,  2  Dis.,  15; 
McCammon  v.  Summons,  2 Dis.,  596;  Walker's  American  Law,  p.  249, 
(1869  Ed.);  Thayer  v.  Thayer,  14  Vt.,  107;  Stone  v  Stone.  18  Mo., 
392;  Tucker  v.  Tucker,  29  Mo.,  352;  Manikee  v.  Beard,  85  Ky.,  20; 
Smith  V.  Smith,  12  Cal.,  216;  Beard  v.  Knox,  6  Cal.,  252;  Buchanan's 
Estate,  8  Cal.,  507;  Corbnel  v  Jones,  39.  Cal.,  158;  Peck  v.  Brumage, 
31  Cal.,  440:  Gentry  v.  Bailey,  6  Gratt,  (W.  Va.);  Smith  v.  Smith,  22 
Colo.  480;  65  A.  R.,  251;  55  A.  D.,  145;  Murry  v.  Murry,  13  S.  W. 
R.,  244,  (Ky.  case. 

Each  of  these  cases  have  been  examined  together  with  the  various 
statutes  of  the  states  touching  the  questions  of  descent  and  distribution 
which  were  generally  involved  in  the  question  decided.  These  statutes 
are  by  no  means  uniform,  and  frequently  the  decision  has  turned  upon 
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the  peculiar  wording  of  the  statute  itself.  Still  it  must  be  conceded  that 
in  a  number  of  cases  cited,  where  the  same  question  is  involved,  under 
like  statutes,  the  decisions  are  in  direct  conflict. 

In  Panfield  v.  Panfield  78.  111.,  16  supra,  the  court  holds  (Syl.): 
'*Any  disposition  of  peisonal  property  and  credits  by  a  husband  in  good 
faith,  where  no  right  or  interest  is  reserved  to  him,  either  present  or 
ultimate,  though  made  to  defeat  the  right  of  his  wife  will,  be  good 
against  her." 

In  Thayer  v.  Thayer  14  ^^Vt.  p.,  101,*j«^ra,  the^^court  decides, 
•'Paragraph  1.  A  conveyance  by  the^husband  shortly  before  his  death  of 
all  his  property,  both  real  and  personal,  to  his  children  without  any 
valuable  consideration  and  with  the  intent  to  defeat  his  wife  of  her  dower 
and  her  share  of  the  personal  estate,  is  fraudulent  against  the  claims  of 
the  wife  and  will  be  set  aside.** 

In  Connecticut  the  right  of  the  wife  to'dower  is  upon  the  same 
footing  as  her  right  to  the  husband's  personalty  in  Ohio.  In  Stewart 
V.  Stewart,  6  Conn.,  317,  supra^  the  court  says: 

•'Intestate  in  his  life-time  had  conveyed  all  his  real  estate  to  his 
children.  The  conveyance  was  voluntary  and  without  consideration, 
except  natural  love  and  eflFection.'*  Held,  that  the  conveyance  was 
not  void  as  against  the  widow's  right  to  dower. 

Perhaps  the  leading  case  favoring  the  theory  of  the  plaintiffs  is 
Hanikee  v.  Beard  supra.     The  syllabus  of  that  case  reads: 

"Where  the  husband  in  contemplation  of  death  gives  to  his  children 
the  whole  of  his  personal  estate,  including  his  money,  choses  in  action, 
etc.,  with  the  fraudulent  intent  to  deprive  his  wife  of  the  interest  therein 
to  which  she  would  be  entitled  as  his  widow,  the  gift  will  be  set  aside  at 
the  instance  of  the  widow,  in  so  far  as  it  affects  her  rights,  and  it  is  no 
response  to  her  claim  that  her  dower  interest  in  the  land  left  by  her 
husband  is  sufficient  to  support  her.** 

An  equally  strong  case  supporting  the  theory  of  the  defendants  is 
Holmes  v.  Holmes,  3rd  Paige  Ch.  (N.  Y.)  263-4,  supra,  (Syl.):  ** Where 
a  husband  for  the  purpose  of  depriving  his  wife  of  any  share  of  his 
personal  property  after  his  death  purchased  real  estate  from  his  son 
at  a  price  far  beyond  its  value,  and  gave  his  bond  and  mortgage  for  the 
purchase  money,  the  collection  of  which  was  not  to  be  enforced  during 
the  life-time  of  the  husband:  Held,  that  the  transaction  was  valid  and 
that  the  widow  could  not  have  the  bond  and  mortgage  set  aside  as  fraud- 
ulent as  against  her. 

On  page  864,  the  chancellor,  commenting  on  the  decision  in  the 
court  below,  says:  **The  vice-chancellor  has  probably  arrived  at  the 
correct  conclusion  in  supposing  that  it  was  the  intention  of  the  father 
and  son  to  convert  his  personal  property  into  real  estate  for  the  purpose 
of  defrauding  the  wife  of  her  distributive  share  of  the  personalty  after 
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the  death  of  the  husband.  But  he  was  wrong  in  deciding  that  the  facts 
stated  in  the  complainant's  bill  could  amount  to  a  fraud  of  which  any 
earthly  tribunal  could  take  cognizance.  *  *  *  The  husband  in  this 
case  was  probably  not  aware  of  his  legal  rights,  and  therefore  he  resorted 
to  this  device  to  deprive  the  wife  of  a  distributive  share  of  his  personal 
estate  when  he  might  have  effected  the  same  thing  directly  without  viola* 
ting  any  principle  or  law  or  equity." 

I  quote  from  one  other  case  as  further  exhibiting  the  conflict  of 
opinion  among  the  courts  upon  this  important  question. 

McCammon  v.  Summons,  2  Dis.,  596,  supra  (Syl.): 

'*1.  A  wife  sustains  the  relation  ot  quasi  creditor  as  well  as  that 
ot  next  of  kin  in  the  distribution  of  her  husband's  personal  estate. 

*'2.  A  husband  cannot  leave  his  property  to  others  by  will  unless 
his  estate  is  charged  with  a  honorable  maintenance  for  his  wife;  nor  can 
her  right  be  defeated  by  a  voluntary  conveyance  of  his  personalty  to 
trustees  for  the  benefit  of  his  grand-children  when  made  with  the  intent 
to  deprive  her  of  her  portion  thereof  after  his  decease." 

While  these  cases  show  the  conflict  of  the  courts,  an  analysis  of  all 
the  cases  ci'ed  shows  the  weight  of  authority  to  be  in  favor  of  the  prop- 
osition that  the  husband,  in  the  absence  of  a  statute  restricting  his 
right,  has  absolute  dominion  over  his  personal  property  during  his  life- 
time and  no  fraud  can  be  perpetrated  upon  the  wife  by  any  bona  fide  act 
of  his  done  for  the  purpose  of  depriving  her  of  his  personal  estate  aftcf 
his  death. 

In  Pringle  v.  Pringle,  59  Pa.  St.,  281,  Judge  Shoreswood  decided 
(Syl): 

**!•  The  power  of  the  husband  over  his  personal  property  by  gift 
tnter  vivos  is  absolute. 

**2.  A  man's  wife  and  childien  have  no  legal  right  to  any  part  of 
his  goods,  and  no  fraud  can  be  predicated  of  any  act  of  his  to  deprive 
them  of  the  succession.** 

With  whatever  light  these  various  decisions  have  thrown  upon  the 
question,  we  turn  next  to  the  statutes  of  the  state  to  determine  what 
interest  the  law  gives  the  wife  in  the  personal  estate  of  her  husband 

Section  4176  Rev.  Stat.,  provides:  **When  a  person  dies  intestate 
and  leaves  no  children  or  their  legal  representatives,  the  widow  or 
widower  shall  be  entitled  as  next  of  kin,  to  all  the  personal  property 
which  is  subject  to  distribution  upon  settlement  of  the  estate;  but  if  the 
intestate  leaves  any  children  or  their  legal  representatives,  the  widow  or 
widower  shall  be  entitled,  to  one-half  of  the  first  four  hundred  dollars 
and  to  one-third  of  the  remainder  of  the  personal  property  subject  to 
distributiotu'* 

In  Doyle  v.  Doyle,  50  Ohio  St., 830,  stiptay  our  Supreme  Court,  in  con- 
struing this  section  in  connection  with  sees.,  5963  and  5964,  Rev  Stat.» 
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holds  that  a  husband  cannot  dispose  of  his  personal  estate  by  will  so  as 
to  defeat  his  wife*s  right  to  a  distributive  share  of  the  same  upon  the 
settlement  of  his  estate,  but  it  finds  this  right  of  the  wife  is  based  upon 
the  statute  itself;  that  sec.  4176  Rev.,  Stat.,  if  not  in  words,  then  by 
implication,  confers  this  right  upon  her.  This  is  the  only  statute,  then, 
which  gives  the  wife  any  interest  in  the  personalty  of  her  husband  and 
that  right  attaches  at  his  death 

The  same  statute  provides  for  the  children  in  the  personal  property 
of  the  intestate  father.  Recognizing  the  unrestricted  dominion  which 
the  husband  at  common  law  had  over  his  personal  property,  no  court 
has  ever  held  that  a  father  who  is  sane,  free  from  restraint  and  not  under 
undue  influence,  can  be  restrained  from  defeating  his  child's  expectancy 
of  sharing  in  the  distribution  of  his  personality  either  by  will  or  by  gift 
inter  vivos. 

But  it  may  be  said  tne  rights  of  a  wife  are  greater  than  that  of  a 
child.  This  is  true,  but  how  mulih  greater?  He  can  disinherit  a  child 
by  will.  He  cannot  so  disinherit  his  wife.  This  is  true  because  the 
statute  alone  makes  it  true.  It  may  further  be  said  that  the  right  of  a 
child  is  based  upon  no  consideration,  while  the  right  of  a  wife  goes  back 
to  the  marriage  contract;  that  by  that  contract,  based  upon  the  consider- 
ation of  marriage,  she  became  a  purchaser  of  the  right  to  inherit  from 
her  husband.  This  is  also  true,  and  she  is  entitled  to  inherit,  provided 
there  is  any  personalty  left  by  the  husband  to  inherit,  and  while  her 
rights  may  be  paramount  to  that  of  a  child,  they  can  never  rise  higher 
than  those  given  her  by  reason  of  her  marriage  and  the  statute.  By  the 
marriage  there  is  no  contract  expressed  or  implied  by  which  any  limita- 
tion is  placed  upon  the  existing  right  of  the  husband  to  manage,  con- 
trol and  dispose  of  his  personalty  as  he  sees  proper  during  his   lifetime. 

The  husband's  property  rights,  after  marriage,  are  abridged  only  in 
so  far  as  the  statutes  abridge  them.  Our  legislature  has  undertaken  to 
fix  the  rights  of  husband  and  wife  in  each  other's  property  both  before 
and  a'^ter  death.  Section  3111,  Rev.  Stat.,  provides:  ** Neither  husband 
nor  wife  has  any  interest  in  the  property  of  the  other  except  as  men- 
tioned in  sections  3110  and  4188,  but  neither  can  be  excluded  from  the 
other's  dwelling.'*  It  has  not  seen  proper  to  provide  that  the  husband 
shall  not  exercise  the  right  to  give  away  his  property  in  his  lifetime  in 
good  faith,  but  for  the  purpose  of  defeating  his  wife  from  receiving  any 
part  of  the  same  upon  the  settlement  of  his  estate.  It  could  have  done 
this;  but  the  wisdom  of  such  a  restriction  may  well  be  questioned. 

Among  all  nations  it  has  seemed  essential,  for  the  purposes  ot  com- 
merce and  trade,  that  the  right  of  personal  property  in  life  should  be 
absolute  in  the  owner,  and  if  such  a  restriction  was  placed  upon  it, 
every  business  transaction  of  the  husband  would  be  open  to  the  inquiry, 
did  the  husband  act  in  good  faith  toward  his  wife?    The  interests  ot  the 
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husband  and  wife  during  their  joint  lives  are  mutual.  Any  gifts  by  the 
husband  must  prejudice  his  own  interest  as  well  as  that  of  his  wife  and 
this  fact  will  ordinarily  prevent  the  husband  from  giving  his  property  in 
life  to  the  prejudice  of  his  wife  at  his  death.  It  may  well  be  regretted 
that  there  are  exceptions  to  this  rule. 

Where  this  rule  of  life  is  broken,  can  a  court  of  equity  save  a  wife 
from  the  caprice  of  her  husband? 

The  rights  of  the  wife  in  and  to  the  property  of  her  husband  are 
highly  favored  in  equity,  and  the  court  will  carefully  protect  her  rights, 
but  it  cannot  create  new  rights  for  her.  To  hold  that  she  has  any  rights, 
inchoate  or  otherwise,  in  the  personal  property  of  her  husband  during 
his  life  against  which  she  then  has  any  claim,  is  to  legislate  fa  her  behalf 
and  is  not  protecting  the  rights  she  already  has.  It  is  calling  upon  the 
court  to  do  for  her  that  which  the  framers  of  our  laws  have  left  undone. 

There  being  no  such  right  in  the  wife  to  the  personalty  of  the  hus- 
band while  he  is  living,  his  acts  towstrd  it  in  life  cannot  form  the  basis 
of  fraud  upon  her  rights  after  his  death. 

Having  arrived  at  the  above  conclusion,  we  wish  to  notice  biiefiy  a 
decision  or  two  where  a  directly  opposite  opinion  is  given.  In  McCam- 
mon  V.  Summons,  2  Dis.,  596,  supra,  the  court  say: 

*'We  regard  the  wife  as  sustaining  the  relation  of  guast  creditor  as 
well  as  entitled  as  next  of  kin  to  her  distributive  share  in  her  husband's 
personalty.'*  With  this  assumption  a  conclusion  is  reached  that  such  a 
right  may  be  the  subject  of  a  fraud.  But  how  does  she  become  a  gttas^ 
creditor? 

The  statute  does  not  make  her  so.  We  are  unable  to  see  anything?: 
in  the  marriage  contract  which  gives  her  this  status  toward  the  person- 
alty of  her  husband  before  his  death.  If  the  premise  is  wrong,  it  will 
not  be  strange  if  the  deductions  are  found  to  be  erroneous. 

In  Manikee  V.  Beard,  85  Ky.  Rep.,  20,  supra,  and  cited  in  Doyle  v. 
Doyle,  60  Ohio  St.,  330,  to  our  mind  the  court  has  failed  to  establish  any 
logical  basis  for  its  opinion.  The  court  says,  where  the  husband  makes 
known  his  purpose  to  dispose  of  the  money,  choses  in  action,  etc.,  with 
the  design  to  defraud  his  wile,  and,  in  his  last  illness,  in  the  absence  of 
his  wife,  and  in  contemplation  of  death,  gives  the  whole  of  his  person- 
alty, including  his  money,  choses  in  action,  etc.,  to  his  children,  the 
chancellor  will  not  long  hesitate  in  restoring  to  the  widow  the  rights  of 
which  she  has  been  fraudulently  deprived. 

It  seems  to  us  in  this  case  the  husband  was  ignorant  of  his  legal 
rights  and  really  thought  in  what  he  did  he  was  perpetrating  a  fraud 
upon  his  wife,  when  in  fact  he  was  doing  nothing  but  what  he  could 
rightfully  do.  Because  his  intent  was  fraudulent,  the  court  erroneously 
it  seems  to  us,  assumes  that  his  conduct  was  fraudulent,  but  does  not 
undertake  to  show  how  such  conduct  could  be  fraudulent  in  fact. 
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We  find  no  decision  in  the  line  of  the  last  two  mentioned  more  con- 
vincing than  these  and  feel  satisfied  with  the  conclusion  we  have  reached 
under  the  law  as  it  exists. 

Second — Was  the  conduct  of  the  father  in  giving  this  property  to 
his  daughter  in  the  nature  of  a  testamentary  act?  If  it  was,  and  not  in 
the  form  prescribed  by  law,  the  gift  was  a  nullity. 

The  fact  that  the  gift  was  made  by  the  father  in  his  last  sickness, 
which  fact  was  known  to  him,  raises  no  presumption  that  his  act  was  a 
testamentary  one.  Neither  does  the  fact  that  he  sought  in  this  way  to 
die  intestate  and  defeat  his  wife  in  sharing  in  the  property  which  he 
desired  should  go  to  his  daughter  constitute  a  testamentary  devise  for 
the  reason  that  he  did  what  he  had  a  legal  right  to  do. 

In  order  to  have  the  characteristics  of  a  testamentary  act,  the  father 
must  have  secretly  or  otherwise  retamed  control  over  tne  gift,  with 
power  to  revoke  the  same  in  his  lifetime.  The  law  is  well  stated  in 
Gentry  v.  Bailey,  6th  Grallen  (Va.).  694.  Baldwin  J.  says: 

**Two  circumstances  must  concur  to  render  the  gift  testamentary 
in  its  nature;  one  is,  it  is  not  to  be  substantially  effective  until  his 
death;  and  the  other  is  that  the  husband  does  not  divest  himself  of  the 
capacity  to  recall  it  and  to  resume  to  himself  or  his  estate  the  ownership 
granted.'* 

In  this  case  the  petition  discloses  that  the  gifts  to  the  daughter  were 
absolote.  We  are  invoked  to  set  aside  all  forms,  contrivances  and  means 
of  evasions  and  look  to  the  substance  of  what  was  done  and  determine 
whether  or  not  the  thing  done  did  not  fall  within  the  category  of  acts 
denominated  testamentary  acts.  We  have  endeavored  to  do  this,  but  we 
find  no  contrivance  or  evasion  resorted  to  which  is  not  upheld  by  the 
law. 

Plaintiffs  claim  that  this  paragraph  of  the  motion  should  not  be 
sustained  for  the  reason  that  the  court  cannot  tell  whether  the  things 
done  by  the  father  were  in  the  nature  of  a  testamentary  devise  until  all 
the  facts  as  to  what  he  did  and  when  he  did  it  are  heard.  The  answer 
to  this  is  the  court  will  not  presume  the  proof  in  the  case  will  be  stronger 
than  the  averments  in  the  petition. 

The  fourth  paragraph  of  the  motion  will  be  sustained  and,  with  it 
the  court  sustains  the  first,  second  and  third  paragraphs  of  the  same. 

Lewis  and  Sayre,  for  plaintifl. 

GrosvenoTy  Janes  &  Worstall^  for  defendant. 
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MUNICIPAL  CORPORATIONS— INJUNCTION. 

[Hamilton  Comtnon  Pleas,  December,  1898  ] 

M  J.  Easton  V.  Hyde  Pakk  (Village  ) 

Section  2702.  Rev.  Stat.,  Appliks  to  City's  Running  Expenses. 

Section  2702,  Rev.  Stat,  requ  ring  that  the  ordinance  lor  the  ex'-enditure  of 
public  moneys  shall  not  be  passed  until  the  proper  officer  has  certified  that 
the  lunds  required  are  in  the  treasury  to  the  credit  o'  the  proper  lund,  and 
not  appropriated,  applies  to  ordinances  covering  the  ordinary  running  expen- 
ses, ot  a  municipal  corporation  ( salary  of  city  soiicitor  in  case  at  bar )  as  well 
as  those  author 'Zing  improvements,  etc. 

HOLLISTER  J. 

The  action  is  brought  to  enjoin  the  defendant,  a  municipal  cor- 
poration, from  paying  i»s  solicitor  (assuming  ihat  he  was  properly 
appointed)  the  .salary  designated  in  a  certain  ordinance.  It  is  claimed 
by  the  plaintiff  that  the  ordinance  is  void  because,  in  addition  to  other 
objections,  it  provides  for  the  expenditure  o  public  moneys  without  a 
certificate  haviuir  been  first  mide  by  the  proper  ofl&cer  th  it  the  money 
required  to  pay  the  salary  was  in  the  treasury  ot  the  corporation  to  the 
credit  ot  the  lund  from  which  it  was  to  be  drawn,  and  not  appropriated 
for  any  other  purpose,  as  required  by  sec.  2702.  Rev.  Slat.  The  solicitor 
contends  that  this  law  does  not  apply  to  the  ordinary  running  expenses 
of  a  municipal  corporation,  and,  after  citing  nany  cases  which  he  thinks 
helpful,  bases  his  claim  on  language  of  the  circuit  conn,  in  Lima  Gas 
Co.  v.  Lima,  2  Circ.  Dec,  306,  400,  where  it  said  that,  ** sufficient 
is  it  to  say  that  we  do  not  think  this  section  (2702)  has  any  application 
so  far  as  contracts  affecting  the  expenses  in  running  the  city  are  con- 
cerned. The  application  is  to  contracts  affecting  improvements,  etc.,  to 
be  made  in  the  city." 

An  examination  of  ail  of  the  cases  in  Ohio  in  which  that  section  is 
construed  will  fail  to  disclose  any  exception  to  its  application  growing 
out  of  any  peculiarity  in  the  character  of  the  expenditure.  It  will  not 
be  necessary  to  enumerate  the  exceptions,  but  in  each  the  reason  why 
the  rule  could  not  operate  was  imperative. 

Judge  Gilmore,  In  State  v.  Hoffman,  25  Ohio  St.,  328,  334.  gives 
as  the  object  and  effect  of  the  enactment  of  that  law.  that  **it  will  most 
certainly  prevent  expenditures  in  excess  of  the  current  revenues  for  the 
ordinary  expenses  of  the  city  government.*' 

Doubtless  Hyde  Park  had  provided  for  its  ordinary  expenses  by 
arranging  in  advance  for  the  creation  of  revenues  by  taxation  tor  that 
purpose.  The  expenditure  provided  for  in  the  ordinance  was  in  adctition 
to  those  expen>es  and  comes  squarely  within  the  reason  and  operation  of 
the  law. 

This  court  can  not,  in  principle,  distinguish  this  case  Irom  Bond  v. 
Madisonville,  1  Ohio  Circ.  Dec,  581,  in  which  the  circuit  court  held  that 
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-  _  -■ 

an  attorney  specially  employed  although  no  definite  sum  was  fixed  foshis 
compensation*  could  not  recover  for  his  services  without  showing  tha^ 
this  section  of  the  statutes  had  been  complied  with» 

The  demurrer  to  the  petition  is  overruled. 

George  F.  Osier ^  for  the  plaintiff. 

W.  /.  Davidson^  for  the  defendants. 


HUSBAND  AND  WIFE— PARENT  AND  CHILD. 

[Hamilton  Common  Pleas,  Febmary,  1899.] 

Charlbs  H.  Schuman  V.  State  op  Ohio. 

1.  Husband  Must  Support  Minor  Childrbn  aptbr  Divorcb. 

A  decree  for  alimony  secured  by  a  wife  does  not  relieve  the  husband  of  the  duty 
of  supporting  his  minor  children,  nor  exempt  him  upon  failure  to  support 
such  children,  from  prosecution  under  sec  3140-2,  Rev.  Stat, 

i.  Dbcri-b  of  Awmony— Effbct  of. 

The  decree  for  alimony  simply  fixed  the  status  of  the  parties  as  between  them- 
selves and  chpd,  and  did  not  fix  the  status  or  relation  of  the  father  to  the 
state. 

8w  SCOPB  AND  EFFBCT  OF  SBC  3140-2,  rot,  STAT. 

The  design  of  sec  3140-2,  Rev.  Stat.,  is  to  enforce  the  fnlfiUment  of  the  father's 
duty  to  the  public;  and  the  dutv  that  he  owes  the  public  of  saving  it  from  the 
expense  of  snoporting  his  children  is  a  personal  and  continuing^  duty,  and  il 
he  omits  this  duty  he  must  answer  to  the  state  for  such  omission  notwith* 
standing  the  status  that  may  have  been  theretofore  fixed  between  himself,  the 
mother  and  the  child. 

Error  to  the  Police  Court  of  the  City  of  Cincinnati. 

Smith  (S.  W.).  J. 

The  plaintiff  in  error,  Charles  H.  Schuman,  was  arrested,  tried  and 
convicted  in  the  police  court  of  the  city  of  Cincinnati  under  sec.,  3140-2, 
^Rev,  Stat.,  which  provides  that  *'the  father  of  a  child  under  sixteen  years 
of  age,  living  in  ttiis  state,  who,  being  able  either  by  reason  of  financial 
means  or  by  personal  services,  labor  or  earnings,  shall  neglect  or  refuse  to 
provide  such  child  with  necessary  and  proper  home,  care,  food  and 
clothing,  shall  upon  conviction  be  deemed  guilty  of  a  misdemeanor  and 
ptmished  accordingly." 

The  defense  to  this  action  in  the  police  court  was  the  claim  of  the 
plaintiff  in  error  that,  previous  to  his  arrest,  his  wife  had  secured  a 
decree  for  alimony,  and  the  care  and  custody  of  their  minor  child  had 
by  the  decree  of  the  court  been  given  to  his  divorced  wife,  and  under 
the  existing  circumstances  this  statute  did  not  apply  to  him. 

The  coutt  is  of  opinion  that  the  claim  of  the  olaintiff  in  error  is  not 
well  founded.     The  decree  of  alimony  simply  fixed  the  status  ot  the 
parties  as  between  themselves  and  child,  and  did  not  fix  the  status  of 
relation  of  the  father  to  the  state. 
83    S  &  C  P    Vol.  9. 
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It  is  the  duty  primarily  of  the  lather  to  suppoit  his  minor  children 
out  ot  his  property  or  by  his  labor,  and  he  has  no  right  to  allow  them  to 
become  a  public  charge.  The  design  of  this  statute,  as  our  Supteme 
Court  have  said,  is  to  enforce,  as  far  as  practicable,  the  fulfillment  of  the 
father's  duty  to  the  public;  and  the  duty  that  he  owes  the  public  of 
saving  it  from  the  expense  of  supporting  his  children  is  a  personal  and 
a  continuing  duty,  and  if  he  omits  this  duty  he  must  sCnswer  to  the  state 
for  such  omission  notwithstanding  the  status  that  may  have  been  thereto- 
fore fixed  between  himself,  the  mother  and  the  child. 

In  this  regard  the  court  will  call  attention  to  Pretzinger  v. 
Pretzinger,  45  Ohio  St.,  452,  in  which  this  statute  is  discussed. 

The  judgment  of  the  police  court,  therefore,  will  be  affirmed. 

Wilson  &  Wilson  ior  plaintiff  in-error, 

TAos  F.  SAay,  contTSL. 


CHATTEL  MORTGAGES. 

{[Hamilton  Common  Pleas,  February,  1899.] 

Mbybrpbld,  Bloom  &  Co.  v.  Predbrick  Strubb  bt  al. 

L  Assignbb  op  Mortcagb  with  Noticb  op  Incubibrakcbs. 

An  assignee  of  a  chattel  mortgage  'wl)0  has  nctual  notice  of  prior  incnmbrances 
acquires  no  better  rights  than  thot»e  existing  in  favor  of  the  assignor. 

t.  Taking  a  New  Mortgagb  within  thb  Timk  por  Rbpiung. 

Taking  a  new  mortgage  within  ihe  time  for  refiling  the  old  tnorigBge  would 
saye  and  continue  the  lien  on  the  proptrty,  if  all  things  had  bttn  done  in 
good  faith. 

Smith  (S.  W.).  J. 

The  court  is  of  the  opinion  that  at  the  commencement  oi  the  replevim 
•nit  herein  the  plaintiffs  were  entitled  to  the  right  of   propeity  and^ 
possession  in  the  goods  and  chattels  levied  on  by  the  constable  in  thU 
case. 

The  testimony  shows  that  the  plaintiffs  knew  the  mortgagor  for  ten 
years  as  Ella  Thomas.  The  mortgage  was  given  for  balance  of  purchase 
price  of  the  goods,  and  the  evidence  also  shows  that  at  the  time  that 
she,  Ella  Tnomas,  gave  a  mortgage  to  A.  Ziner,  under  the  name  of 
fitrnbe.  she  told  the  mortgagee  what  articles  were  paid  for  and  what 
were  not.  and  disclosed  the  fact  that  there  was  a  mortgage  on  this  prop* 
erty  to  the  plaintifln.  This  being  so,  the  Mortgage  Loan  Company,  the 
assignee  of  Ziner,  had  actual  notice  of  the  prior  incumbrance,  and  the 
assignee  of  ttie  mortgage  would  acquire  no  better  rights  than  the 
assignor. 

As  to  the  taking  of  a  new  mortgage  within  the  time  for  refiling  th^ 
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old  mortgage,  the  court  is  of  opiuion  that  such  new  mortgage  would 
save  and  continue  the  hen  on  the  property,  if  all  things  bad  been  done 
in  good  faith. 

A  decree  may  therefore  be  taken  in  favor  of  the  plaintiffs. 

Burch  &  Johnson^iox  plaintiffs. 


DIVORCE— MARRIAGE— FRAUDULENT  REPRESENTATIONS. 

[  Hamilton  Common  Pleas.] 

Katherine  Kraus  V.  Charles  Kraus.. 

1.  Husband  and  Wife— Concealment  of  Physical  Defects. 

It  is  not  necessary  for  a  woman,  during  courtship,  to  inform  her  intended  hua^ 
band  of  any  deyice  or  attachment  used  to  improve  the  work  oi  nature  in  th# 
construction  of  her  face,  lorm  or  figure. 

1  Glass  Eye— Not  Sufficient  to  Annul  Marriage. 

Under  this  rule,  a  glass  eye,  purposely  concealed  before  marriage,  is  not  such  n 
false  representation  as  will  annul  the  marriage. 

1  Fraud  Must  be  as  to  Essentials  of  Contract. 

Where  the  marriage  is  consummated  and  the  parties  haye  cohabited,  the  frauA 
necessary  to  annul  the  marriage  must  be  not  only  such  a  fraud  as  induced 
the  party  to  enter  into  the  contract  but  a  iraud  in  some  maltet  essential  to 
the  marriage  relation  itself  or  aflecting  the  legality  of  the  contract* 

Heard  on  Demurrer  to  the  Answer. 

Davis,  J. 

The  plaintiff  filed  her  petition  against  the  defendant,  praying  that 
she  may  be  divorced  from  him  on  the  ground  of  extreme  cruelty. 

The  defendant  filed  an  answer  aud  cross- petition  setting  forth  that 
the  plaintiff  had  fraudulently,  and  by  deceit  artfully  practiced  upon 
him,  induced  him,  to  marry  plaintiff. 

The  defendant  avers  that  the  plaintiff  represented  that  she  waf 
bodily  and  physically  a  sound  woman,  that  she  was  perfect  in  her  eye- 
sight; that  she  wore  glasses  and  was  thereby  enabled  to  disguise  her 
true  condition,  and  that  instead  of  being  in  a  sound  physical  condition, 
she  wore  and  used  a  glass  eye,  and  that  she  skillfully  concealed  that  fact 
from  the  defendant  for  more  than  one  year  after  their  marriage.  And 
by  reason  of  said  alleged  fraud  and  deceit  he  prays  that  a  divorce  be 
(ranted  him. 

To  this  answer  a  general  demurrer.has  been  filed  by  the  plaintiff. 

There  is  only  one  question  presented:  Does -the  answer  plead 
sufiBcient  facts  to  constitute  a  defense  on  the  ground  of  fraudulent  con^ 
tract? 

It  is  a  general  rule  that  false  representation  as  to  character,  healtht 
wealth  and  external  conditions  do  not  constitute  such  fraud  as  will 
annul  a  marriage  contract.  In  order  to  be  such  a  fraud  it  must  affect 
ihe  marital  relation  in  its  essential  parts.     Meyer  v.  Meyer,  7  Dec* 
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Re.,  627:  Carris  v.  Cams,  24  N.  J.  Eq.,  517;  14  Amer,  and  Eng.  Enc, 
611. 

It  is  not  necessary  for  a  woman,  during  courtship,  to  inform  her 
intended  husband  of  any  device  or  attachment  used  to  improve  the  work 
of  nature  in  the  constiuction  of  her  face,  form  or  figure.  If  a  glass  eye, 
purposely  concealed  before  marriage,  be  fraudulent  representation  and 
a  ground  for  divorce,  why  are  not  false  teeth,  false  hair  or  any  other  false 
article  peculiar  to  the  fair  sex  also  a  ground  for  divorce? 

In  Meyer  v.  Meyer,  supra.  Judge  Burnet  in  delivering  the  opinion 
of  the  court  said: 

"Where  the  marriage  is  consummated  and  the  parties  have  cohabited,  ^ 
it  must  not  only  be  such  a  fraud  as  induced  the  party  to  enter  into  the 
contract,  but  it  must  be  a  fraud  in  some  matter  essential  to  the  marriage 
relation  itself  or  affecting  the  legality  of  the  contract.  It  must  not 
merely  be  fraudulent  representations  which  are  inducements  for  entering^ 
into  the  relation,  but  fraudulent  representations  as  to  matters  that  are 
essential  parts  of  the  relation  itself." 

The  answer  in  this  case  does  not  state  facts  sufficient  to  constitute 
ft  defense. 

The  demurrer,  therefore,  will  be  sustained. 

H.  P.  Karch  for  plaintiff. 

E.  P.  Dustin,  for  defendant 


TRUSTS— BONDS— PARTIES— STATUTE  OF  FRAUDS. 

[Hamilton  Common  Pleas,  Pebmary,  1899.] 

John  S.  Conner  v.  D.  D.  Brambu. 

1.  Trustbs  of  Mortgags  and  Bonds— Action. 

A  truitee  of  the  in  >rtgii{e  an  I  bonJi  of  a  corporation,  with  power  to  foredo^o^ 
his  no  les^al  capacity  to  in  lintain  an  action  in  behalf  of  the  bondholders  for 
a  per.'ion^l  jmi^manc  aj^iinnt  one  who  purchased  the  property  at  an  assij^nee's 
sile  an  I  as  p  irt  of  the  pa-ch  ise  price  a^sa  ne  I  and  a.i^reed  to  pay  the  boad% 
the  premise  runninji;  not  to  the  trustee  but  to  grantor. 

i.  Trustrbship  dobs  not  Bxtbnd  to  Such  Rbmbdibs. 

A  trnsteeship,  such  as  the  one  referred  to,  does  not  extend  to  pursuing  reme- 
dies at  law  outside  and  not  secured  by  the  mortgage. 

8.  Exists  oni^y  in  Favor  op  Bondholdbrs. 

Such  a  right  of  action  exists  in  favor  of  the  individual  owners  of  the  bonds  mm 
the  only  real  parties  in  interest. 

4*  Vbrbai,  agrbembnt — Statute  op  Frauds. 

A  verbal  agree  nenc  by  a  parc'ia^er  at  an  a9St(;nee*s  sale,  assuming  and  aq^ree* 
in<  to  piy  thi  ba  i<U  sicured  by  m>rt<4j<e  on  thj  property  sold,  is  not  « 
premise  to  pay  the  debt  ot  another  and  witnin  the  statute  of  frauds. 

Spiegel,  J. 

y     The  William  G.  Fischer  Manufacturing  Company,  on  April  1,  1890» 

issued  and  sold  bonds  due  in  ten  years  from  date,  with  six  per  cea^ 
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interest  payable  semi-annually,  payable  to  John  S.  Conner,  trustee,  or 
bearer,  and  reciting  therein  that  they  are  secured  by  a  trust  deed  or 
mortgage  by  said  trustee  and  called  therein  the  first  mortgage  bonds,  and 
at  the  same  time  executed  to  said  trustee  its  mortgage  securing  the 
bonds,  which  mortgage  contained  a  clause  giving  the  trustee  an  option 
to  declare  the  entire  issue  due  after  thirty  days,  default  of  interest  and 
to  sell  under  the  trust  deed.  No  interest  was  paid  by  the  company 
after  (October  1,  1892,  and  the  company,  October  12,  1892,  assigned  for 
the  benefit  ot  creditors,  and  the  assignee,  on  November  4,  1892,  sold  the 
property  to  the  defendant  herein,  and  the  court  confirmed  the  sale.  The 
conveyance  to  defendant  was  on  terms  of  which  one  was  as  follows,  viz.: 
"He  hereby  agrees,  and  assumes  to  pay  as  a  part  of  the  consideration 
for  said  sale  and  transfer,  the  principal  sum  of  $20,000  and  all  interest 
accruing* hereafter  thereon  of  the  bonded  indebtedness  of  said  company, 
which  is  secured  by  fir^t  mortgage  upon  said  property.'*  Defendant  has 
defaulted  in  payment  of  the  interest  on  said  bonds,  and  the  trustee 
declared  the  whole  debt  due,  and  brought  a  foreclosure  suit  and  recovered 
judgment  on  the  bonds  and  interest  for  $20,900,  but  has  not  sold  the 
property,  which  is  now  in  possession  of  a  receiver  of  the  corporation  to 
whom  the  defendant  had  conveyed  it.  And  said  trustee  sues  defendant 
on  his  covenant  in  said  deed  for  said  sum  of  $20,900  and  interest  thereon. 

Subsequently  the  receiver  sold  the  property,  under  order  of  court, 
but  it  realized  little  and  left  the  bonded  debt  unpaid  to  the  amount  of 
$19,800  and  interest. 

The  defendant  among  other  things,  relies  on  the  statute  ot  frauds, 
because  he  signed  no  promise  to  pay  the  company's  bonds.  This  defense 
is  not  good,  for  it  is  not  a  promise  to  pay  another's  debt,  but  a  consider- 
ation of  his  purchase  to  be  paid  in  a  particular  way,  viz.,  by  paying 
such  bonds.  Swihart  v.  Shaum,  24  Ohio  St.,  432-436;  Laws  v.  Scales* 
70hio  Dec.,  Re.,  220;  Teeters  v.  Lamborn,  43  Ohio  St.,1  44;  Cushman 
V.  Garrison,  2  Superior  Ct.  Rep..  145. 

The  defendant  makes  two  other  points: 

First — ^That  no  action  lies  until  the  bonds  mature  by  their  terms, 
irrespective  of  the  precipitated  maturity  provided  for  in  the  mortgage. 

Second — That  the  trustee  of  the  mortgage  and  bonds  has  no  right 
of  action  for  a  personal  judgment  on  the  covenant,  such  right  of  action 
being  in  the  individual  holders  of  the  bonds. 

It  is  unnecessary  to  decide  the  first  claim,  for  my  conclusion  on 
the  second  ends  the  case;  but,  were  it  otherwise,  there  is  interest  over- 
due, and  a  right  of  action  at  least  to  that  extent. 

As  to  the  plaintiff's  right  to  bring  this  action,  I  do  not  see  how  it 
can  be  sustained.  He  was  trustee,  it  is  true,  of  the  bonds  and  mort. 
gage,  with  power  to  toreclose;  but  the  present  action  is  not  incidental  to 
the  foreclosure  suit,  but  rests  in  the  individual  owners  of  the  bonds  as 
the  only  real  parties  in  interest.     It  is  true  that  the  covenant  to  pay  the 
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bonds  is,  in  form,  a  single  promise.  Had  plaintiff  been  the  promiaet 
thereof  he  might  have  maintained  this  action,  but  the  promise  wm 
not  made  to  him,  but  to  the  grantor.  Each  botidholder  has  his  owB 
right  to  sue  or  refrain  from  suing  on  bis  own  bond  in  any  jurisdic- 
tion where  he  can  find  the  defendant.  There  may  be  as  many  different 
defenses  as  there  are  bonds,  such  as  compromises,  payments,  etc.  Now* 
to  allow  this  action  would  recognize  two  rights  of  action  on  the  same 
liability,  which  can  not  1)e.  It  is  no  argument  that  the  multiplicity  of 
suits  is  avoided,  for  if  a  debtor  issued  a  great  many  promissory  notes  to 
the  same  payee  to  sell  or  distribute  to  separate  creditors,  the  saving  of 
separate  suits  on  each  would  not  be  a  legal  reason  for  permitting  the 
payee  to  sue  for  all.  The  right  of  one  person  to  ^ue  for  many  only* 
obtains  in  equity  suits.  The  plaintiff's  trusteeship  does  not  extend  to 
pursuing  remedies  at  law  outside  of  the  mortgage  and  noi  secured  by  it*. 

The  petition  must  be  dismissed. 

/okn  S.  Conner  and  A.  J.  Freiberg,  for  plaintiff. 

Howard  Douglass  and  George  W.  Harding,  for  defendant. 


APPRAISEMENTS. 

(Superior  Court  of  Cincinnati,  Special  Term,  May,  1899.] 

Big  Boom  Loan  &  Building  Co.  v.  Ryan  kt  ai^ 

Afpraisbmbnts  Made  by  Sworn  Ofpicbrs  op  thb  Law. 

Appraisement  of  sworn  officers  of  the  law,  who  haye  made  their  estimates  on 
actual  inspection  and  view  of  the  premises,  should  not  be  set  aside  unless  tte 
evidence  is  clear  and  convincing  that  they  have  been  mistaken  in  their 
judgment. 

Motion  to  Set  Aside  Appraisement. 
Dempsby,  J. 

To  set  aside  the  appraisement  of  sworn  officers  of  the  law,  who  have 
made  their  estimates  on  actual  inspection  and  view  of  the  premises, 
should  only  be  done  when  the  evidence  is  clear  and  convincing  that  they 
have  been  mistaken  in  their  judgment. 

I  have  no  doubt  but  that  defendants'  witnesses  are  honest  in  their 
judgments;  but  I  think  the  appraisers'  judgment  is  confirmed  by  the 
values  of  the  ground  and  the  house  ten  years  ago  as  given  by  Mr.  Ryan^ 
if  those  values  be  taken  as  a  factor  in  connection  with  the  marked  depre- 
ciation  in  all  real  estate  in  the  last  seven  years,  and  to  this  he  added  the 
pef centage  of  depreciation  of  the  house  that  is  yearly  made  and  allowed 
because  of  wear  and  tear  and  the  effect  of  time  and  the  elements.  My 
judgment  is  that  the  sheriff's  appraisers  made  a  fair  estimate  of  the 
present  value  of  both  ground  and  house;  and  defendants'  motion  will 
consequently  be  overruled. 

Scott  Banham,  for  plaintiff. 

C.  H^.  Merrill^  for  defendant 
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JURISDICTION  — TRUST  FUND— REVENUE  STAMPS. 

[Hamilton  Court  of  Insolvency,  1899.] 

In  RB  AsSIGNMBNf  OP  THB  CINCINNATI  CoNSUMBRS*  BrBWING  CO. 

i.  Sale  of  P&opb&ty  in  Hands  op  a  Rbcsivsr— Jurisdiction. 

Where  property  in  the  hands  of  receivers  is  sold  by  order  of  court,  and  the  pur- 
chaser makes  an  assignment  before  completing  his  payments,  jurisdiction  of 
unpaid  purchase  money  is  exclusive  in  the  court  in  which  the  property  was 
sold. 

1.  Trust  Funds  Poi,i«owsd  so  Long  as  thby  can  bb  Idbntipibd. 

Trust  funds  can  be  followed  so  long  as  they  can  be  identified,  and  the  purpose 
ot  the  trust  fastened  upon  the  properly  into  which  the  funds  may  be  traced,. 
But  where  the  identity  is  lost  and  no  particular  property  or  fund  can  be 

gointed  out  as  embracing  the  trust  funds,  then  the  cestui  will  stand  on  n^ 
etter  footing  than  other  creditors. 

a.  RUW  Appubd. 

Funds  collected  by  assignor,  previous  to  his  assignment,  for  and  on  accounts 
b3longin(<  to  receivers  from  whom  he  purchased  the  property  and  to  whom 
he  was  still  indebted  for  purchase  money,  lose  their  trudt  character  whea 
mingled  with  other  funds  in  the  hands  of  the  assignor,  and  the  receivers 
beinsf  unable  to  trace  such  funds  into  any  particular  property  or  fund,  are  oa 
an  equal  footing  with  general  creditors. 

CIMbchanics'  Libns  not  within  Stamp  Act. 

A  mechanic's  lien,  prepared  under  Ohio  statutes,  is  not  a  "certificate**  wlthia 
the  act  of  congress,  passed  June  13,  1898,  providing  that  a  ten-cent  revenue 
stamp  shall  be  affixed  to  ''a  certificate  of  any  description  required  by  law." 

il  INSTRUMBNTS  NOT  STAMPBD— EVIDBNCB  IN  STaTB  COURT. 

It  is  beyond  the  power  of  congress  to  prescribe  as  a  penalty  that  which  invadea 
the  rules  of  evidence  of  state  courts;  and  the  prohibition  a;;ainst  the  record- 
ing of  instruments  not  stamped  as  required  by  law  must  be  held  to  apply  to 
such  instruments  as  are  required  to  be  recorded  by  federal  legislation  and  to 
officers  under  federal  controL 

C  Writtbn  Proposition  Accbptbd  Vbrbai,i,t,  not  a  Contract  in  Writing* 

A  proposition  in  writing  which  is  accepted  verbally  does  not  become  a  contract 
in  writing  within  the  meanint^  of  sec.  3185,  Rev.  Stat,  providing  that  the 
person  seeking  to  obtain  a  mechanic's  lien  shall  file  an  affidavit  containing, 
among  other  things,  "a  copy  of  the  contract,  if  it  is  in  writing." 

T.  Gbnbrai.  Rulb  as  to  Marshaung  Sbcuritibs. 

If  one  party  has  a  lien  on  or  interest  in  two  funds  for  a  debt,  and  another  party 
has  a  lien  on  or  interest  in  one  only  of  the  funds  for  another  debt,  the  latter 
has  a  right  in  equity  to  compel  the  former  to  resort  to  the  other  fund,  in  the 
first  instance,  for  satisfaction,  if  that  course  is  necessary  for  the  satisfaction 
of  the  claims  of  both  the  parties. 

i.  RUI«B  WHBRB  THBRB  ARB  GBNBRAL  CrBDITORS. 

The  holders  of  a  mortgage  covering  both  realty  and  personalty  cannot  be  com- 
pelled by  the  holders  of  subsequent  mechanics'  liens,  which  attach  to  the 
realty  only,  to  exhaust  the  fund  arising  from  the  sale  of  the  personalty  before 
coming  on  the  fund  arising  from  the  sale  of  the  real  estate,  although  the 
fund  from  the  latter  will  not  be  sufficient  to  pSv  the  mechanics'  liens  in  fnll^ 
when  the  application  of  such  a  rule  would  deprive  general  creditors  of  a 
trust  created  in  their  favor  by  assignment 
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McNeii^l,  J. 

First— Taxks  and  Street  Asskssmbnts. 

The  receivers  oi  the  Banner  Brewing  Company,  in  cause  No.  47357, 
superior  court  of  Cincinnati,  prior  to  August  3,  1898,  sold  the  property 
ot  the  Banner  Brewing  Company  to  the  assignor  herein,  the  Cincinnati 
Consumers  Brewing  Company,  for  the  sum  of  $82,000,  $16,000  cash,  and 
$16,000  on  lime,  evidenced  by  two  notes  of  $8,000  each,  secured  by 
mortgage  on  the  real  and  personal  property  sold.  The  superior  court 
on  August  3,  1898,  made  an  order  of  partial  distribution,  being  of  the 
cash  payment,  and  ordered  certain  installments  of  the  taxes  and  street 
assessments  paid,  leaving  other  installments  of  same  on  the  property 
sold,  unpaid,  and  ordered  that  '*the  balance  remaining  in  the  hands  of 
the  receivers,  shall  be  held  subject  to  the  further  order  of  this  court." 
The  Cincinnati  Consumers'  Brewing  Company  afterward  made  an  assign- 
ment for  the  benefit  of  its  creditors,  and  under  proceedings  taken  in  this 
court,  the  property  has  been  sold  and  the  funds  are  now  in  the  hands  of 
the  assignee.  The  receivers  of  the  Banner  Brewing  Company  are  parties 
to  the  proceeding,  asking  that  the  amount  of  their  mortgage  claim  be 
paid  to  them.  The  assignee  asks  the  court  to  order  a  set-off  in  his 
favor  against  the  receivers*  claim,  to  the  amount  of  the  taxes  and  assess- 
ments which  by  law  should  be  paid  by  the  receivers.  The  funds  arising 
from  the  sale  by  the  receivers  is  under  the  exclusive  jurisdiction  of  the 
superior  court  for  the  purposes  of  distribution.  Any  attempt  of  the 
court  to  apply  any  part  of  those  funds  to  the  payment  of  particular 
claims  would  be  an  interference  with  the  jurisdiction  of  that  court.  The 
assignee  will,  therefore,  be  remitted  to  that  court  for  the  purpose  of  hav* 
ing  the  question  as  to  what  taxes  assessments  should  be  paid  out  of  that 
fund  determined. 

Second — Monby  Coi,i,kctbd  by  thb  Assignor  for  tum 
Rbcbivbrs. 

When  the  Banner  brewery  was  sold  by  the  receivers  to  the  assignor 
herein,  and  possession  given,  an  agreement  was  entered  into  by  the 
receivers  with  the  assignor,  by  which  it  was  to  collect  certain  out- 
standing claims  in  favor  of  the  receivers  and  account  for  the  same  accord- 
ing to  the  agreement.  The  assignor,  prior  to  the  assignment,  collected 
a  number  of  the  claims,  the  exact  amount  of  which  is  in  dispute — the 
experts  who  have  examined  the  books  of  the  assignor  disagreeing  as  to 
the  amounts — but  the  amount  is  between  $1,600  and  $1,950. 

These  funds  were  mingled  by  the  assignor  with  its  own,  and  used 
in  its  business,  and  there  is  now  no  way  to  identify  these  funds — which 
are  trust  funds — from  the  other  funds  of  the  assignor.  The  law  is  well 
settled  that  trust  funds  can  be  followed  so  long  as  they  can  be  identi- 
fied, and  the  purpose  of  the  trust  fastened  upon  the  property  into  which 
the  funds  may  be  traced.     In  other  words,  the  title  follows  the  fund  and 
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attaches  to  it  in  its  substituted  form.  But  where  the  identity  is  lost  and 
no  particular  property  or  fund  can  be  pointed  out  as  embracing  the  trust 
funds,  then  the  cestui  mil  stand  on  no  better  footing"  than  other  credit- 
ors. This  is  also  well  settled.  Perry  on  Trusts,  sees.  128-828.  Story's 
Eq.,  sec.  1228; 

Therefore,  the  receivers,  being  unable  to  trace  these  funds  into  any 
particular  property  or  fund,  must  stand  on  the  same  footing  as  the 
general  creditors. 

Third— Mechanics'  Liens. 

Quite  a  large  number  of  mechanics'  liens  have  been  presented  for 
various  amounts  against  the  real  property  sold  herein,  and  no  question 
as  i6  their  validity  has  been  raised  (save  that  held  by  Schott  &  Sons) 
excepting  that  a  number  of  them  were  unstamped ;  it  being  claimed  in 
behalf  of  the  general  creditors  of  the  estate  that,  under  the  provisions  of 
the  revenue  act  of  congress  of  June  13,  1898,  a  ten-cent  revenue  stamp 
should  have  been  attached  to  each  instrument,  under  the  clause  of  said 
act  which  provides  that  **a  certificate  of  any  description  required  by 
law  not  otherwise  specified  in  this  act,  ten  cents."  It  is  argued  that 
a  fair  construction  of  this  clause  will  include  mechanics'  liens. 

A  mechanic's  lien  prepared  un  ler  the  provisions  of  the  Ohio  stat- 
utes is  not  such  an  instrument  as  we  ordinal ily  call  a  certificate.  In 
the  statute  (sec.  3185)  it  is  designated  an  ^'affidavit"  and  *'a  sworn  and 
itemized  account, "  etc.  I  am,  therefore,  of  opinion  that  the  clause  of  the 
revenue  act  above  referred  to  does  not  apply  to  mechanics'  liens. 

But,  be  that  as  it  may,  it  was  clearly  shown  at  the  hearing  herein 
that  the  omission  (if  omission  it  be)  of  the  several  parties  to  place 
stamps  on  their  several  instruments  was  without  any  *' intent  to  evade 
the  provisions  of  the  act  of  June  13,  1898,  and  with  the  consent  of  the 
collector  of  internal  revenue  of  this  district  all  have  since  been  stamped 
with  a  ten-cent  revenue  stamp,  duly  canceled."  It  is  a  fraudulent  and 
not  an  accidental  omission  at  which  the  penalty  of  the  statute  is  leveled. 
Campbell  v.  Wilcox,  10  Wall.,  421. 

But,  further  than  this,  our  Supreme  Court  in  Stewart  v.  Hopkins, 
30  Ohio  St.,  602,  525-6,  held,  in  substance,  that  it  is  beyond  the  power 
of  congress  to  prescribe  as  a  penalty  that  which  invades  the  rules  of 
evidence  of  the  state  courts;  and  the  prohibition  against  the  recording 
of  instruments  not  stamped  as  required  by  law  must  be  held  to  apply  to 
such  instruments  as  are  required  to  be  recorded  by  federal  legislation 
and  to  officers  under  federal  control. 

Therefore,  following  this  decision,  these  mechanics'  liens,  having 
been  prepared  and  recorded  as  required  by  the  Ohio  statutes,  are  valid. 

The  affidavit  of  J.  M.  Scott  &  Sons  for  a  mechanics'  lien,  recites  that 
they  made  a  proposition  in  writing  to  the  assignor  for  the  work  which 
they  did,  which  was  accepted  by  the  assignor  and  the  work  done  accord- 
ingly •     The  evidence  sho(¥S  that  while  the  proposition  was  in  writing, 
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the  acceptance  was  verbal.  The  point  is  made  that  a  copy  of  the  con- 
tract is  not  set  forth  in  this  instrument,  as  is  required  by  the  statute 
when  the  contract  is  in  writing.  It  would  require  the  signature  of  both 
parties  to  make  it  a  contract  in  writing.  Hence  the  omission  of  the 
written  proposition  does  not  render  the  instrument  invalid. 

The  receivers  of  the  Banner  Brewing  Company  hold  a  mortgage 
which  covered  both  the  real  and  personal  property.  The  holders  of  the 
mechanics'  liens  have  liens  only  on  the  fund  arising  from  the  sale  of 
the  real  estate;  and  it  is  claimed  in  their  behalf  that,  under  the  rule  in 
•equity  for  the  marshaling  of  securities,  the  receivers  should  be  required 
to  first  exhaust  the  fund  arising  from  the  sale  of  the  personal  property 
covered  by  their  mortgage  before  coming  on  the  fund  arising  from  the 
sale  of  the  real  estate.  The  rule  on  the  subject  of  marshaling  securities 
is  stated  thus:  ''The  general  principle  is,  that  if  one  party  has  a  lien 
•on  or  interest  in  two  funds  for  a  debt,  and  another  party  has  a  lien  on 
or  interest  in  one  only  of  the  funds  for  another  debt,  the  latter  has  a 
right  in  equity  to  compel  the  former  to  resort  to  the  other  fund,  in  the 
first  instance,  for  satisfaction,  if  that  course  is  necessary  for  the  satisfac- 
tion of  the  claims  of  both  the  parties. "  Green  v.  Ramage,  18  Ohio,  428, 
429;  citing  1  Story's  Eq.,  sec.  633. 

In  Green  v.  Ramage,  s^ipra^  Judge  Caldwell,  after  setting  forth  the 
rule  as  above  given,  goes  on  to  say  that  **in  this  case,  however,  there  are  " 
three  parties  interested.  If  Green  should  compel  Wilson  to  exhaust  lot 
89  before  he  comes  on  lot  14,  then  Green  will  have  the  benefit  of  the  fund 
arising  from  lot  39,  although  he  took  no  security  on  it.  But  Hillier  by 
this  arrangement  will  be  deprived  entirely  of  his  security  on  lot  89; 
although  he  took  a  mortgage  on  it.  We  think  the  rule  can  not  be 
applied  in  a  case  of  this  kind.  The  principle  is  one  established  for  the 
purpose  of  securing  to  'parties  the  rights  to  which,  upon  the  principles 
of  natural  justice,  they  are  entitled.  To  deprive  Hillier  of  his  security 
In  this  way  should  be  manifestly  unjust." 

Following  this  reasoning  on  the  subject  I  do  not^think  the  rule 
should  apply  here.  The  receivers  were  given  a  purchase  money  mort- 
gage on  the  property  conveyed  by  them  to  the  assignee.  The  mechan- 
ics,  etc,  took  their  liens  under  the  statute  on  the  real  estate  with  the 
improvements.  They  had  notice  on  the  records  of  this  mortgage,  and 
their  liens  were  subject  to  it.  Before  any  steps  were  taken  to  enforce 
either  the  mortgage  or  the  Hens,  the  assignor  by  a  deed  of  assignment 
created  a  trust  in  favor  of  all  his  creditors,  and  the  rights  of  the  credit- 
ors then  attached.  When  the  assignor  conveyed  all  this  property  in 
trust,  the  lienholders  had  no  interest  in  the  personal  property  conveyed. 
The  assignor  had  dominion  over  his  property  to  make  this  conveyance 
and  establish  those  rights  in  his  creditors,  and  it  seems  clear  to  me  that 
it  would  be  unjust  to  apply  this  rule  between  two  classes  of  creditors 
who  have  security,  and  deprive  the  general  creditors  of  the  benefit  of  the 
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trust  which  was  created  in  their  favor,  the  fund  arising  from  the  sale  of 
the  real  estate  not  being  sufficient  to  pay  the  mechanic's  lien  in  full. 

Walter  L.  Granger^  for  the  assignee. 

Thomas  B.  Paxton  for  the  receivers. 

Drausin  IVulsin^  for  the  general  creditors. 

Pogue  &  Pogue^  Willtam  Wor thing  ton  ^  George  W.  Hardacre^ 
Charles  Phares  and  John  /.  Ga^ser,  for  the  mechanics*  lienholders. 


NEGLIGENCE— RAILWAY  CROSSINGS- 

[Butler  Common  Pleas,  1900.] 

♦Jacob  Balskr  v.  Chicago.  St.  Louis  &  Pittsburg  R.  R.  Co. 

1.    Destruction  op  Propbrtv  Pi^acbd  in  Perilous  Position. 

When  property  is  placed  in  a  perilous  position  on  a  railroad  track  in  whole  or 
in  part  b^  the  negligence  ot  the  owner,  and  is  injured  or  dentroyed  while  itt 
that  position,  the  owner  can  not  recover  therefor,  even  thouj^h  the  railway 
company  may  have  been  negligent  in  failing  to  properly  light  or  guard  the 
crossing. 

1  Injury  of  Owner  Endeavoring  to  Save  his  Property. 

Where  the  owner  is  injured  in  person  while  endeavoring  to  signal  or  stop  an 
approaching  train,  and  prevent  an  injury  to  his  property  so  endangered  in 
whole  or  in  part  by  his  own  act,  he  can  not  recover  for  such  injury  to  hit 
person,  though  using  ordinary  care  in  his  endeavors  to  stop  the  train. 

%,  Railway  Crossings— Duties  op  Rah^road  Companies. 

Where  a  railroad  and  a  highway  cross  each  otjier  on  the  same  level,  and  in 
such  manner  as  to  form  an  acute  angle,  and  on  one  side  the  railroad  and  the 
highway  run  in  so  nearly  the  same  direction,  and  in  such  a  condition,  that  n 
person  driving  a  wagon  or  other  vehicle  after  dark,  and  with  ordinary  care, 
would  be  liable,  without  the  aid  of  lights  or  other  means  of  guiding  hit. 
course,  or  distinguishing  between  railway  and  highway,  to  drive  upon  the 
railwav  and  into  the  cattle  guards,  it  is  the  duty  of  the  railroad  company  to 
provicfe  sufficient  lights  or  other  equally  effective  means  for  the  gnidance  of 
travelers. 

4.    Rbukvbd  by  Acts  op  Municipauty. 

But  where  the  crossing  is  within  the  limits  of  a  municipality,  and  such  munic* 
ipaiity  has  placed  lights  at  or  near  such  crossing  sufficient  to  enable  n 
person  crossing  the  track  with  a  vehicle  after  dark  to  distinguish  between 
railway  and  highway,  and  to  cross  with  safety,  this  will  relieve  the  railway 
company  from  the  duty  of  providing  such  lights. 

h.    Person  Under  the  Inpluence  op  Liquor—Negugent. 

A  person  under  the  influence  of  liquor  to  such  an  extent  as  to  prevent  the 
exercise  of  that  degree  of  care  which  an  ordinarily  prudent  man,  under  the 
circumstances  of  the  place  and  the  character  of  the  night,  would  >  ave  exer- 
cised, if  it  appears  that  it  was  this  condition  which  led  to  his  drfving  up 
the  track  and  into  the  cattle  guard,  cannot  recover  for  injuries  or  loss  of 
property  even  though  the  railway  company  was  negligent  in  permitting  the 
crossing  or  the  cattle  guard  to.remain  unlighted  or  unprotected. 

41.  Question  op  Fact  as  to  Ordinary  Care. 

Where  it  appears  that  plaintiff  at  the  time  he  drove  upon  the  railway  crossing 
made  no  effort  to  guide  his  team,  but  allowed  his  horses  to  take  their  own 
course,  and  t>iat  they  turned  off  the  highway  and  walked  upon  the  track  • 
and  into  a  cattle  guard,  and  were  injured  by  a  train,  the  question  whether  an 
ordinarily  careful  and  prudent  man,  under  the  circumstances,  would  have 
allowed  his  team  to  go  upon  the  crossing  without  attempting  to  guide  them, 
is  a  question  for  the  jurv. 
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7.  Question  op  Fact  as  to  Leaving  Highway. 

The  question  whether  such  plaintiff,  in  the  exercise  of  ordinary  care,  should 
have  discovered  that  the  team  and  wagon  were  on  the  track  before  ihej 
reached  the  cattle  guard,  where  it  appears  that  both  the  railway  and  the 
highway  had  bet  n  recently  covered  with  gravel  and  that  the  wheels  of  the 
wdgon,  on  one  side,  passed  at  the  ends  of  the  ties,  in  which  manner  the 
jolting  of  the  wagon  might  have  been  prevented,  is  a  question  for  the  Jury* 

8.  Pi^iNTiFPs*  Right  to  Save  Property. 

Where  it  appears  that  plaintiff  was  induced  to  drive  upon  the  track  and  into 
the  cattle  "guard  through  the  negligence  of  the  railway  company,  in  not  prop- 
erly protecting  the  crossing,  and  while  endeavoring  to  extricate  his  horses 
plaintiff  heard  the  whistle  of  an  approaching  train,  he  might  lawfully  nin 
toward  and  endeavor  to  flag  the  train  and  save  his  property,  exercising  rea- 
sonable care  to  avoid  injury  to  himself. 

9.  Excitement  Excusing  Error  in  Judgment, 

Under  the  circumstances  last  stated,  if  plaintiff,  by  reason  of  imminent  peril 
to  his  property,  became  and  was  alarmed  and  excited,  and  his  mind  dis- 
turbed to  such  a  degree  that  he  was  incapable  of  forming  an  accurate  judg- 
ment as  to  his  own  salety,  or  the  time  required  to  get  off  the  track,  where 
the  circumstances  would  reasonably  create  such  excitement  and  alarm,  he  is 
not  responsible  for  the  error  of  judgment  so  formed. 

10.  Excitement  Due  to  Liquor  no  Excuse. 

But  if  it  appears  that  plaintiff  had  been  drinking  and  that  he  was  at  the  time 
under  the  influence  of  liquor,  and  that  his  excitement  was  caused  in  whole 
or  in  part  by  the  effect  of  the  liquor  he  had  drunk,  he  would  not  be  excused 
from  nis  mistake  in  judgment. 

Charge  of  the  Court. 
Van  Pelt,  J. 

Gentlemen  of  the  Jur}^:  It  is  admitted  in  this  case  that  the  torn- 
pike  road  referred  to  in  the  pleadings  and  evidence,  and  the  railroad  of 
the  defendant  company,  cross  each  other  within  the  corporate  limits 
of  the  village  of  Reading.  ^ 

It  was  the  right  of  the  public  to  use  said  pike  as  a  public  highway, 
and  of  every  individual  who  desired  to  pass  along  said  pike  and  over 
said  crossing,  either  on  foot  or  in  a  vehicle,  as  his  business  or  pleasure 
might  require. 

It  was  also  the  right  of  the  railroad  company,  in  the  prosecution  of 
its  business,  after  acquiring  its  right  of  way,  to  run  its  trains  along  its 
tracks  and  over  this  crossing. 

'In  constructing  its  road  across  said  pike,  the  law  required  the  com- 
pany  to  construct  and  maintain  a  safe  and  sufficient  crossing  for  the 
accommodation  and  protection  of  the  traveling  public,  and  to  construct 
on  each^ide  of  said  crossing,  and  as  near  thereto  as  the  relative  positions 
of  the  track  and  the  pike  would  reasonably  permit,  cattle  guards  sufficient 
to  prevent  domestic  animals  from  going  upon  said  railroad  tracks. 

*  No  exceptions  were  taken  to  the  general  charge  at  the  trial,  but  the  case  m% 
taken  to  the  circuit  court  on  a  bill  of  exceptions  embodying  all  the  evidence  and 
the  charge.  In  that  court  plaintiff^s  attorney  objected  to  certain  parts  of  the 
charge,  particularly  that  relating  to  the  personal  injury  to  plaintiff.  The  circuit 
court,  however,  aflSrmed  the  verdict  and  judgment  below,  which  were  for  the  defend*- 
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The  law  also  imposed  upon  the  company  the  duty  of  using  ordinary 
care  in  guarding  and  protecting  both  the  crossing  and  the  cattle  guards 
so  as  to  render  it  safe  and  prudent  for  persons  and  vehicles  to  pass  along 
the  pike. 

Ordinary  care  has  been  defined  by  our  Supreme  Court  as  meaning 
that  degree  of  care  which  persons  of  ordinary  prudence  are  accustomed 
to  use  and  employ  under  the  same  or  similar  circumstances,  having  due 
regard  to  the  rights  of  others,  and  the  objects  to  be  accomplished.  It  is  to 
be  such  care  as  prudent  persons  are  accustomed  to  exercise  under  like 
circumstances.  The  nature  of  the  thing  to  be  done  and  all  the  attend^ 
ing  circumstances  are  always  to  be  considered  in  determining  whether 
ordinary  care  has  been  exercised  or  not. 

Ordinary  care  in  this  case  required  the  company  to  provide  such 
lights  or  other  safe  guards  at  the  crossing  as  would,  in  view  of  the  relative 
positions  of  the  railroad  and  the  pike,  render  it  reasonably  safe  and 
prudent  for  persons  or  vehicles  to  cross  ovei  the  track  by  day  or  by 
night. 

This  the  plaintiff  claims  the  company  had  failed  to  do.  This  legal 
duty  he  charges  that  the  company  had  neglected  to  perform.  This  is 
denied  by  the  company. 

Upon  this  issue  the  burden  of  proof  is  upon  the  plaintiff.  He  must 
show,  by  a  preponderance  of  the  evidence,  before  he  can  recover  in 
damages  lor'any  injury  that  he  may  have  done  to  his  person  or  property, 
that  this  crossing  was  in  some  respect  unprotected  and  unsafe  for  a 
person  to  cross  with  a  vehicle,  after  dark. 

You  will  look  carefully  to  all  the  evidence  to  ascertain  what  the 
facts  were. 

It  is  admitted  that  there  was  a  double  gate  on  the  south  side  of  the 
crossing,  and  that  both  arms  of  this  gate  were  at  the  time  raised  up. 

Crossing  gates  are  not  required  to  be  closed  down,  except  when  trains 
are  approaching  so  near  to  the  crossing  as  to  render  it  unsafe  to  permi* 
persons  or  vehicles  to  attempt  to  cross  over.  They  are  not  intended  to  be 
raised  every  time  a  vehicle  comes  up  to  the  crossing,  and  lowered  again 
as  soon  as  it  has  passed  over.  When  trains  are  not  approaching,  they  may 
be  left  up  so  that  persons  or  vehicles  may  pass  over  the  track  without 
hindrance  or  delay. 

If,  therefore,  you  find  that  the  plaintiff  with  his  wagon  and  team 
came  up  to  the  track,  and  that  the  gates  were  open,  yet  if  there  was 
ample  and  sufficient  time  for  him  to  have  passed  on  over  the  traclc  before 
the  south-bound  train  cams  near  the  crossing,  a  failure  to  have  a  watcht 
man  there  at  the  time,  or  the  failure  to  have  the  gates  closed,  would  not 
be  negligence  on  the  part  of  the  company. 

If  you  find  the  railroad  crossed  the  pike  on  the  same  level,  and  in 
such  a  manner  they  formed  an  acute  angle  on  the  north  side  of  the 
crossing,  and  on  that  side  the  pike  and  the  railroad  ran  so  nearly  in 
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the  same  direction,  and  werein  such  condition,  that  a  person  coining  with 
a  wagon  or  other  vehicle  from  the  south  after  dark,  and  driving  with 
ordinary  care,  was  liable,  without  the  aid  of  lights  or  other  means  of 
guiding  his  course,  or  distinguishing  between  the  pike  and  track,  to 
drive  upon  the  track  and  into  the  cattle  guard  instead  of  on  the  pike, 
then  it  became  the  duty  of  the  company  to  provide  a  sufficient  light  or 
lights,  or  some  other  equally  eflfective  means  for  the  guidance  of  travelers, 
and  preventing  horses  and  vehicles  from  going  upon  the  track  and  into 
the  cattle  guard,  and  if  it  failed  to  do  so  this  would  be  negligence  on  the 
part  of  the  company. 

And  if  you  so  find,  then  if  you  further  find,  by  a  preponderance  of 
the  evidence,  that  the  plaintiff,  in  crossing  'the  track,  coming  irom  the 
south,  drove  upon  the  track  and  into  the  cattle  guard  instead  of  con* 
tinning  his  course  along  the  pike,  and  that  his  so  doing  was  the  result 
of  the  situation  and  condition  of  the  pike  and  the  track  and  of  the  failure 
of  the  company  to  provide  sufficient  light  or  other  means  of  distinguish* 
ing  between  the  tracks  and  the  pike,  or  preventing  vehicles  from  going 
tipon  the  track,  and  the  plaintiff's  horses,  harness  and  wagon  were 
injured  or  destroyed  bv  a  passing  train,  you  will  be  warranted  in  finding 
that  such  loss  or  injury  was  the  result  of  the  negligence  of  the  corn* 
pany. 

If,  however,  the  village  of  Reading  had  before  that  time  placed 
sufficient  lights  at  or  near  the  crossing  to  enable  a  person,  crossing  tl^ 
track  with  a  vehicle,  after  dark,  to  distinguish  between  the  pike  and  the 
track,  and  to  cross  with  safety,  this  would  relieve  the  company  from  the 
duty  of  providing  such  lights. 

You  will  carefully  weigh  and  consider  all  the  evidence  relating  to 
this  crossing,  its  condition  and  surroundings,  and  if  it  is  not  shown  that 
it  was  unprotected  or  unsafe,  the  plaintiff  cannot  recover  merely  because 
his  property  may  have  been  injured  or  destroyed  while  it  was  upon  the 
railroad  track. 

But  if  you  find  that  the  property  of  the  plaintiff  was  injured  or 
destroyed  by  a  passing  train,  and  that  such  injury  was  the  result  of  the 
oegligence  of  the  company  in  permitting  this  crossing  to  be  in  an  unsafe 
or  unprotected  condition,  the  plaintiff  will  be  entitled  to  recover  in 
damages  therefore,  unless  he  contributed  by  his  own  negligence  to  the 
injury  of  which  he  complains. 

A  person  cannot  recover  for  an  injury  to  which  he  contributed  by 
his  own  want  of  ordinary  care. 

Contributory  negligence,  therefore,  is  want  of  ordinary  care  tinder 
the  circumstances  on  the  part  ot  the  person  injured,  concurring  with  the 
negligence  of  the  party  complained  against  in  causing  the  injury;  and 
it  must  be  in  part,  at  least,  a  proximate  cause  of  such  injury ;  that  is* 
the  injury  must  be  in  some  degree  the  ^natural  result  of  such  want  of 
care  in  the  person  injured. 
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It  was  the  duty  of  the  plaintiff,  in  \passing  over  the  crossing  with 
his  horses  and  wagon,  to  act  with  prudence  and  to  drive  with  caie,  and 
endeavor  to  keep  in  the  line  of  the  pike. 

;        This  the  company  claims  that  he  did  not  do.     It  charges  that  the 
injury  to  his  team  and  wagon  was  ihe  result  of  his  own  negligence. 

This  is  denied  by  the  plaintiff. 

Upon  this  issue  the  rule  as  to  the  burden  ot  proof  is  as  follows: 

If  the  evidence  offered  by  the  plaintiff  shows  that  he  sustained  at| 
injury  in  person  or  property  by  leason  ol  the  negligence  of  the  defend- 
ant, and  if  there  is  nothing  in  the  evidence  offered  by  the  plaintiff  which 
raises  an  inference  that  his  own  want  of  ordinary  care  contributed  to  the 
injury,  the  burden  of  proving  such  contributory  negligence  as  will  defeat 
a  recovery  rests  upon  the  defendant,  and  must  be  shown  by  a  prepond- 
erance of  the  evidence. 

But  if  any  fact  disclosed  by  the  evidence  offered  by  the  plaintiff 
raises  an  inference  that  his  own  negligence  contributed  to  the  injury 
received,  then  it  is  his  duty  to  remove  that  inference,  and  show  that  the 
injury  was  not  due  to  his  own  failure  to  exercise  ordinary  care  under  the 
circumstances. 

Evidence  has  been  offoed  before  you  tending  to  show  that  the  plain- 
tiff was  at  the  time  intoxicated.     This  he  denies. 

You  will  look  to  the  evidence  to  find  what  the  truth  is.  If  you  find 
that  he  was  at  the  time  under  the  influence  of  liquor  so  as  to  prevent  his 
exercising  that  degree  of  care  which  an  ordinarily  prudent  man,  under 
the  circumstances  of  the  place  and  the  character  of  the  night,  would 
have  exercised,  and  that  it  was  this  condition  which  led  to  his  driving 
tip  the  track  and  into  the  cattle  guard,  then  he  was  guilty  of  such  con- 
tributory negligence  as  will  defeat  his  claim  to  recover  for  the  injuries 
to  his  person  and  property,  even  though  you  should  find  that  the  com- 
pany was  negligent  in  permitting  the  crossing  or  cattle  guard  to  remaio 
in  an  unsafe  or  unprotected  condition. 

But  il  plaintiff  had  in  fact  been  drinking  on  that  afternoon  or  even- 
ing, yet  if  he  was  not  under  the  influence  of  liquor  to  a  degree  that  pre- 
vented his  exercising  ordinary  care,  and  his  driving  upon  the  track  and 
into  the  cattle  guard  was  not  due  to  the  influence  of  liquor,  the  fact  that 
he  had  been  drinking  some  on  that  afternoon  or  evening  would  not  defeat 
a  recovery. 

It  is  claimed  that  the  plaintifi  at  the  time  he  drove  upon  the  cross- 
ing made  no  effort  to  guide  his  team,  but  allowed  his  horses  to  take 
tbeir  own  course,  and  that  while  pursuing  their  own  way  they  turned 
off  the  pike  at  the  crossing  and  walked  up  the  track  and  into  the  cattle 
guard. 

Is  this  true? 

If  it  is,  then  would  an  ordinarily,  careful  and  prudent  man,  under 
the  circumstances  of  the  place  and  the  character  of  the  night,  have 
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allowed  his  team  to  go  upou  that  crossing  without  attempting  to  guide 
them  safely  over  it  and  along  the  pike? 

If  he  would  not,  in  that  event  the  plaintiff  would  be  guilty  of  such 
negligence  as  would  defeat  a  recovery,  even  though  you  should  find 
that  the  company  itself  was  negligent  in  permitting  the  crossing  or  cattle 
guard  to  be  unsafe  or  unprotected. 

It  is  further  claimed  that  the  condition  of  the  surface  of  the  track 
and  the  cross-ties,  where  the  team  and  wagon  are  claimed  to  have  passed 
along  the  track  before  reaching  the  cattle  guard,  and  the  position  of  the 
wagon  itself,  were  such  that  the  plaintiff,  in  the  reasonable  use  of  his 
faculties  and  the  exercise  of  ordinary  care,  should  have  discovered  that 
his  team  and  wagon  were  on  the  track  before  they  reached  the  cattle 
guard. 

On  the  other  hand,  it  is  claimed  that  the  track  and  the  pike  had 
both  been  recently  covered  with  gravel;  that  the  gravel  on  the  track 
covered  the  cross-ties  and  prevented  any  jolting  of  the  wagon;  that  the 
wheels  on  one  side  of  the  wagon  passed  out  side  of  the  track  and  beyond 
the  ends  of  the  ties;  that  there  was  no  great  unevenness  in  the  level  of 
the  two  sides  of  the  wagon,  and  nothing  to  lead  the  plaintiff,  in  the 
exercise  of  ordinary  care,  to  discover  that  his  team  and  wagon  were  on 
the  track. 

You  must  determine  from  the  evidence  what  the  truth  is. 

If  the  plaintiff,  in  the  reasonable  use  of  his  faculties  and  the  exer* 
cise  ot  ordinary  care,  should  have  discovered  that  he  was  on  the  track 
before  his  team  reached  the  cattle  guard,  but  failed  to  do  so,  it  was  neg* 
ligence  on  his  part,  and  will  defeat  a  recovery  for  the  injury  to  his 
property. 

But  if  the  condition  of  the  track  and  the  pike,  and  the  position  and 
action  of  his  wagon  and  team  were  not  such  as  reasonably  apprised  him 
of  the  fact  that  he  was  on  the  track,  and  he  did  not  discover  the  fact 
before  reaching  the  crossing,  his  failing  to  make  such  discovery  would 
not  be  negligence  on  his  part. 

You  will  look  to  all  the  evidence  relating  to  the  acts  and  conduct 
of  the  plaintiff.  And  if  you  find  that  he  was  guilty  of  negligence — that 
is,  that  he  failed  to  use  reasonable  and  ordinary  care  under  all  the  cir» 
cumstances,  and  that  the  injury  to  his  property,  was,  in  whole  or  in  part, 
the  result  of  such  negligence  on  his  part — he  cannot  recover  therefor. 

But  if  you  find  that  the  property  of  the  plaintiff  was  injured  or  des» 
troyed  by  a  passing  train,and  that  such  injury  was  occasioned  by  the 
negligence  of  the  company,  and  contributory  negligence  on  the  part  of 
the  plaintiQ  is  not  shown,  the  plaintifi  will  be  entitled  to  recover  in  dam* 
ages  for  the  loss  and  injury  to  his  property. 

I  will  now  call  your  attention  to  the  claim  of  injuries  to  his  person. 

If  you  find  from  the  evidence  that  plaintiff  was  induced  through  the 
negligence  of  the  company  to  drive  upon  the  track  and  into  the  cattle 
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guard,  and  that  his  horses  fell  into  the  cattle  guard,  and  that  the  plain- 
tiff, while  engaged  in  endeavoring  to  extricate  them  from  their  danger- 
ous position,  heard  the  whistle  of  a  train  approaching  from  the  north, 
he  might  lawfully  leave  his  team  and  run  north  on  the  track  and 
endeavor  to  flag  or  signal  the  engineer  to  stop  the  train,  and  thereby 
save  his  property  from  injury. 

In  so  doing,  however,  it  was  his  duty  to  use  reasonable  and  ordinary 
care  to  protect  himself  from  personal  injury  from  the  approaching  train, 
and  if  he  failed  to  do  so,  and  the  injury  to  himself  was  the  result  of  his 
own  negligence,  he  cannot  recover  therefor. 

If  he  saw  that  the  train  was  not  going  to  stop  before  reaching  him 
where  he  stood  upon  the  track,  it  became  his  duty  to  exercise  reason, 
able  prudence  and  care  to  get  off  the  track  in  time,  and  to  such  a  dis- 
tance as  to  protect  himself  from  injury  from  the  passing  engine  and  cars. 

If  in  attempting  to  get  off  the  track  and  out  of  the  way  of  danger, 
he  failed  to  get  far  enough  away  to  avoid  injury,  and  his  failure  to  do 
so  was  the  result  of  want  of  ordinary  care  on  his  part,  he  cannot  recover 
for  an  injury  so  received. 

If  the  danger  to  his  property  was  occasioned  by  the  negligence  of 
the  company,  and  if  by  reason  of  imminent  peril  to  his  property  he 
became  and  was  at  the  time  alarmed  and  excited,  and  his  mind  disturbed 
to  such  a  degree  that  he  was  incapable  of  forming  an  accurate  judg- 
ment as  to  the  distance  which  it  was  necessary  to  get  away  from,  or  the 
time  required  to  get  off  the  track,  and  if  the  circumstances  were  such 
as  reasonably  to  create  such  a  state  of  excitement  and  alarm,  and  he 
iailed  by  reason  thereof  to  get  far  enough  away  to  avoid  injury,  the  law 
will  not  hold  him  responsible  for  an  error  of  judgment  so  formed. 

If  you  find  that  the  plaintiff  was  at  the  time  in  a  state  of  excitmeat^ 
yet  if  you  further  find  that  he  had  on  the  afternoon  or  evening  been 
drinking,  and  was  at  the  time  under  the  influence  of  intoxicating  liquor, 
and  that  such  excitment  was  caused,  in  whole  or  in  part,  by  the  effect 
of  the  liquor  he  had  drunk,  he  would  not  be  excused  from  the  conse- 
quences of  a  mistake  of  judgment  formed  under  the  influence  of  a  state 
of  excitement  so  caused. 

If  the  plaintiff  was  at  the  time  somewhat  excited  in  consequence  of 
the  peril  in  whicn  his  property  was  placed,  yet  if  he  was  not  excited  to 
such  a  degree  as  to  deprive  him  of  the  reasonable  and  ordinary  use  of 
his  faculties,  he  was  bound  to  exercise  that  decree  of  care  which  an 
ordinarily  prudent  man  would  use  undet  the  circumstances. 

If  he  had  at  the  time  the  reasonable  and  ordinary  use  of  his  facul- 
ties, it  became  his  duty  in  the  exercise  of  ordinary  care  to  get  off  the 
track  in  time,  and  lar  enough  away,  to  avoid  danger  from  the  passing 
train,  and  if  in  passing  off  the  track  he  erred  in  judging  of  the  distance 
which  it  was  necessary  to  go  to  avoid  danger,  the  company  would  not  be 
liable  for  an  injury  received  as  the  result  of  such  mistake  of  judgment 
34    S  &  C  P     Vol.  9 
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on  his  part.  It  would  be  his  duty  under  such  circumstances  to  retreat 
even  beyond  the  edge  of  the  embankment  and  down  the  slope,  if  it  was 
necessary  to  do  so  to  get  out  of  the  reach  of  danger. 

If  you  find  that  the  danger  to  the  plaintiff's  property  was  the  result 
of  the  negligence  of  the  company,  and  that  plaintiff  was  struck  and 
injured  by  a  passing  train  while  engaged  in  a  reasonable  effort  to  stop 
the  train  and  save  his  property,  he  will  be  entitled  to  recover  for  such 
injury,  unless  he  failed  to  use  ordinary  care  to  get  out  of  the  way  of  the 
train  and  escape  injury. 

But  if  the  dangerous  position  of  his  horses  and  wagon  was  occasioned 
by  his  own  negligence,  or  want  of  ordinary  care,  he  cannot  recover  for 
the  personal  injuries  received  in  his  efforts  to  stop  the  train,  though  he 
may  have  exercised  ordinal y  care  in  endeavoring  to  get  off  the  track 
and  out  of  the  way  of  danger  from  the  passing  train. 

You  will  carefully  examine  all  the  evidence  upon  the  various  ques- 
tions arising  in  the  case  under  the  pleadings  and  the  evidence. 

If  you  find,  under  the  evidence  and  the  law,  that  plaintiff  is  entitled 
to  recover  for  the  injury  to  his  property,  then  the  measure  of  his  damages 
upon  this  claim  will  be  the  value  of  the  property  at  the  time,  as  shown 
by  the  evidence,  with  six  per  cent,  interest  thereon  from  the  date  of  the 
injury. 

If,  under  the  evidence  and  the  law,  you  find  that  the  plaintiff  is 
entitled  to  recover  for  injuries  to  his  person,  then  in  estimating  the. 
amount  of  his  damages  upon  this  claim  you  will  take  into  Consideration 
the  nature  of  the  injuries  received;  whether  they  were  temporary  or  per- 
manent in  their  effects;  the  physical  pain  and  the  mental  suffering 
endured;  the  extent  to  which  they  have  interfered  with,  or  will  prob- 
ably hereafter  interfere  with,  his  ability  to  perform  labor;  and  in  the 
light  of  all  the  evidence  as  to  the  nature  and  effect  of  the  injures  received^ 
award  him  such  sum  as,  in  your  judgments  as  fair  minded  and  reason- 
able men,  will  be  a  fair  and  just  compensation  for  such  injuries:  and  you 
may  include  in  such  damages  interest  from  the  date  of  the  injury  up  to 
the  present  time. 

But  if  the  plaintiff  has  failed  to  show  his  right  to  recover,  either  for 
injuries  to  his  person  or  his  property,  your  verdict  will  be  for  the  defend- 
ant. 

You  are  the  sole  judges  of  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses. 

In  determining  what  weignt  and  credit  shall  be  given  to  the  testi- 
mony of  any  witness,  you  may  take  into  consideration  the  manner  of  the 
witness  in  testifying,  and  his  demeanor  while  on  the  stand;  you  may 
also  take  into  consideration  any  interest,  bias,  feeling  or  prejudice  that 
any  witness  may  have  shown,  either  for  or  against  either  of  the  parties 
to  the  action;  you  may  take  into  consideration,  also,  the  interest  which 
any  witness  may  have  in  the  result  of  the  case;  you  may  take  into  con- 
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sideration  the  opportunities  which  any  witness  may  have  had  to  know 
the  truth  concerning  the  matters  to  which  he  testified;  you  may  talae 
into  consideration  also  the  reasonable  or  unreasonable  nature  of  the  story 
that  any  witness  may  have  told;  these,  and  all  other  facts  that  in  your 
judgment  should  aflFect  the  weight  and  credit  to  be  given  to  the  testi- 
mony of  each  and  all  the  witnesses — and  after  carefully  weighing  and 
considering  all,  return  such  verdict  as  you  find  to  be  warranted  by  the 
evidence  and  the  law  as  given  you  by  the  court. 

The  fact  that  the  plaintiff  may  be  a  poor  man  and  that  the  defend- 
ant may  be  a  railroad  corporation  are  not  facts  that  should  enter  into 
your  consideration  in  determining  upon  your  verdict.  Your  oath 
requires  that  you  should  find  a  verdict  based  upon  the  evidence  in  the 
case  and  the  law  as  given  you  by  the  court,  and  you  must  leave  out 
of  view  all  other  considerations. 

Defendant,  the  Chicago,  St.  Louis  &  Pittsburg  Railroad  Company, 
requested  the  court  to  give  to  the  jury  the  following  special  charges, 
which  were  given,  to- wit: 

1.  If  you  find  the  evidence  that  Balser  was  so  far  under  the  influ- 
ence of  liquor  as  to  deprive  him  of  that  ordinary  care  which  might 
be  expected  of  the  ordinary  prudent  man  under  the  circumstances  of  the 
place  and  the  character  of  the  night,  and  that  this  condition  of  his  was 
one  the  causes  which  led  to  his  turning  up  the  track  and  into  the  cattle 
guard,  then  he  was  guilty  of  such  contributory  negligence  as  will  defeat 
his  right  to  recover  in  the  case,  either  for  the  injuries  to  his  person  or 
his  property,  even  though  you  should  find  that  the  company  was  negli- 
gent in  the  particulars  complained  of  him  in  his  petition. 

2.  The  statute  provides  that  a  railroad  company  in  thus  encroach- 
ing upon  the  public  highway  shall  provide  a  safe  and  convenient  cross- 
ing over  such  public  highway;  it  also  provides  that  upon  each  side  of 
said  crossing  the  railroad  company  shall  maintain  a  j::attle  guard  sufficient 
to  prevent  domestic  animals  from  going  upon  the  railroad  track.  If  the 
necessities  and  convenience  of  the  company  required  that  the  cattle 
guard  on  the  north  side  of  the  crossing  should  not  be  constructed  at  a 
point  where  the  railroad  crossed  the  highway,  it  was  at  liberty  to  place 
the  cattle  guard  at  the  nearest  point  to  the  crossing  which  would  not 
interfere  with  the  safety  of  the  public;  and  if  the  north  cattle  guard  was 
not  constructed  at  the  crossing,  but  further  north  on  the  track,  and  the 
relative  situation  of  the  track  and  the  pike  made  it  necessary  to  place  it 
where  it  was,  it  was  not  negligence  in  the  company  to  put  it  there. 

3.  When  the  engineer  saw  Balser  in  the  track  waving  his  handker- 
chief, he  had  a  right  to  assume  that  Balser  would  get  out  of  the  way  of 
the  train  in  time  to  avoid  danger. 

Thos,  MilliktH  and  Alex  F.  Hume,  for  plaintiff. 
Charles  Darlington,  for  defendant. 
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HIGHWAYS— TELEPHONE  POLES— NEGLIGENCE. 

[Warren  Common  Pleas,  1899.] 

*  Martin  Monahan  v.  Miami  Tklbphone  Co. 

1.  TKI.BGRAPH  AND  TBI*EPH0NE  PoI*ES  IN  PUBWC  ROADS. 

Under  the  provisions  of  sees.  3454  and  3471,  Rev.  Stat,  a  telephone  company 
may  construct  its  lines  and  place  its  poles  alouji^  and  upon  a  public  road ; 
but  it  is  subject  to  the  reasonable  restriction  that  it  shall  not  thereby  incom- 
mode the  public  in  the  use  of  such  road. 

2.  Care  Required  in  Pi^acino  Poles  in  Highways. 

In  placing  a  particular  pole  within  the  limits  of  a  public  road,  the  company  is 
bound  to  consider  the  condition  of  the  road  at  that  point  at  the  different 
seasons  of  the  year,  its  direction,  its  curvature,  if  any,  its  width,  its  parade, 
its  slope,  the  position  of  its  side  drains  or  ditches,  if  any,  and,  in  view  of 
all  the  facts,  to  so  locate  the  pole  as  not  to  unnecessarily  or  unreasonably 
interfere  with  or  obstruct  public  travel ;  but  it  is  not  bound  to  anticipate 
every  possible  accident  that  may  occur  to  passing  persons  or  vehicles. 

Z.  Paii«ure  to  Exercise  Such  Care — Company  Liable. 

If  such  company,  in  placing  or  maintaining  its  poles  along  or  upon  the  public 
road,  fails  to  exercise  such  care,  and  places  one  of  its  poles  in  a  position  in 
which  a  reasonably  careful  and  prudent  person,  looking  to  the  convenience 
and  safety  of  the  traveling  public,  would  not  have  placed  it,  and  a  traveler 
upon  the  road  is  injured,  in  person  or  property,  by  striking,  driving  or  run- 
ning against  such  pole,  without  negligence  on  his  part,  the  company  is  liable 
for  such  injury. 

Charge  of  the  Court. 
Van  Pelt,  J. 

Gentleman  of  the  Jury:  You  have  listened  with  patient  care  and 
attention  to  the  testimony  and  to  the  able  and  exhaustive  arguments  of 
counsel,  and  it  now  becomes  the  duty  of  the  court  to  state  to  you  the 
principles  of  law  applicable  to  the  issues  raised  by  the  pleadings  and  the 
evidence  in  the  case. 

Upon  the  record,  certain  facts  stand  admitted.  It  is  admitted  that 
the  defendant  company  is  a  corporation  duly  organized  under  laws  of  the 
state  of  Ohio.  It  is  also  admitted  that  there  is  a  public  road  or  highway, 
extending  from  Foster's  Crossing  to  Mainville,  open  to  the  use  of  the 
public  for  the  free  passage  of  teams  and  wagons  at  all  times.  And  it  is 
also  admitted  that  the  defendants  at  the  time  in  question  maintained 
along  said  public  highway  its  line  of  telephone  poles,  supporting  its  line 
of  wires  and  constituting  a  part  of  its  telephone  system.  These  matters 
stand  admitted.     About  them  there  is  no  controversy. 

Certain  other  matters,  however,  under  the  pleadings  and  the  testi- 
mony are  in  dispute.  The  plaintiff  alleges  that  one  of  the  poles,  consti- 
tuting a  part  of  the  hne  of  poles  maintained  and  controlled  by  the 
defendant  company  and  forming  a  part  of  its  telephone  system,  was,  at 
the  time  in  question,  planted  or  placed  in  said  public  highway  on  the 

•The  rules  of  law  laid  down  in  this  charge  were  affirmed  by  the  circuit  court, 
mnreported. 
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north  side  thereof,  and.  in  such  manner  and  condition  as  to  incommode 
the  public  in  the  use  of  said  highway,  and  to  be  a  nuisance  to  the 
public. 

Plaintift  further  alleges  that  on  December  13,  1895,  he  was  lawfully 
passing  along  said  highway  in  a  certain  wagon,  which  was  loaded  with 
country  produce  and  drawn  by  a  team  of  horses;  and  that  b}'  the  reason 
of  the  wrongful  placing  and  maintaining  of  said  pole  in  and  upon  said 
highway,  and  in  such  a  position  as  to  incommode  the  public  in  the  use 
thereof,  he,  with  his  wagon,  horses  and  load,  did,  with  great  force  and 
violence,  and  without  fault  or  negligence  on  his  part,  run  against  said 
pole,  and  that  his  wagon  was  upset,  his  harness  and  wagon  broken  and 
injured,  his  load  of  produce  injured  and  in  part  lost,  and  himself  seriously 
hurt  and  injured. 

And  he  further  alleges  that  by  reason  of  the  injury  then  caused  to 
his  person  and  property,  he  incurred  an  expense  in  attempting  to  cure 
his  bodily  injuries  in  the  sum  of  $12 ;  in  repairing  his  wagon  and  harness 
in  the  sum  ot  $24;  in  the  loss  and  injury  of  his  load  of  produce  in  the 
sum  of  $77;  in  the  loss  of  time  from  his  business  in  the  sum  of  $72;  and 
in  the  injuries  to  his  person  in  the  sum  of  $3,000. 

Such  are,  in  substance,  the  allegations  of  the  plaintifl's  petition* 
They  are  each  and  all  denied  in  the  answer  of  the  defendant;  and  upon 
these  issues  the  burden  of  proof  is  upon  the  plain tifP. 

Under  the  issues  thus  presented,  the  burden  is  upon  the' plain ti£E  ta 
prove,  by  a  preponderance  of  the  evidence,  that  at  the  time  in  question 
a  telephone  pole,  constituting  a  part  of  the  line  of  poles  then  used  and 
maintained  by  the  defendant,  stood  in  and  upon  the  public  highway  on 
the  north  side  thereof,  at  or  near  the  place  designated,  and  in  such 
a  position  as  to  interfere  with  or  obstruct  the  public  in  the  use  of  such 
highway. 

Section  3454,  Rev.  Stat.,  of  the  state,  contains  fbe  following  provi- 
sion. 

"A  magnetic  telegraph  company  heretofore,  or  hereafter,  created, 
may  construct  telegraph  lines  from  point  to  point,  along  and  upon  any 
public  road  by  the  erection  of  the  necessary  fixtures,  including  posts^ 
piers  and  abutments  necessary  for  the  wires,  but  the  same  shall  not  incom- 
mode the  public  in  the  use  of  such  road.  ** 

And  by  the  provisions  of  sec.  3471,  Rev.  Stat.,  the  provisions  of  the 
section  which  I  have  just  read  in  your  hearing  are  made  applicable  to 
telephone  companies  as  well  as  telegraph  companies. 

Under  the  provisions  of  these  sections,  a  telephone  company  may 
construct  its  lines  and  place  its  poles  along  and  upon  a  public  road;  but 
it 'is  subject  to  the  reasonable  restriction  that  it  shall  not  thereby  incom- 
mode the  public  the  use  of  such  road.  While  the  statute  confers  upon 
such  company  the  right  to  plant  its  poles  along  and  upon  a  public 
road,  it  also  imposes  upon  the  company  the  duty  of  seeing  that  its  poles 
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are  so  placed  that  they  will  not  unreasonably  or  unnecessarily  interfere 
wit^,  obstruct  or  endanger  the  public  travel  upon  such  road.  In  placing 
its  poles  along  and  upon  a  public  highway,  the  company  is  not  bound 
to  anticipate  every  possible  accident  that  may  occur  to  passing  persons 
or  vehicles.  To  impose  such  a  burden  would  be  an  unreasonable  restric- 
tion upon  the  company  in  the  exercise  of  the  right  conferred.  In  plac- 
ing a  particular  pole  within  the  limits  of  a  public  road,  the  company  is 
bound  to  consider  the  condition  of  the  road  at  that  point,  its  direction, 
its  curvature,  if  any, its  width,  its  grade,  its  slope,  the  position  of  its 
drains  or  ditches,  if  any,  and  in  view  of  all  the  facts  to  so  locate  the  pole 
as  not  to  unnecessarily  or  unreasonably  interfere  with  or  obstruct  the 
public  in  the  reasonable  and  ordinary  use  of  the  road  for  the  purposes  of 
public  travel.  It  is  required  to  take  into  account  the  probable  condition 
of  the  road  when  the  weather  is  dry  and  when  it  is  wet,  when  the 
ground  is  soft  and  when  it  is  frozen,  and  in  the  different  seasons  of  the 
year,  in  spring,  in  summer,  in  fall  and  in  winter,  and  to  anticipate  such 
conditions  as  may  be  fairly  expected  to  arise  in  any  season  of  the  year; 
and  to  use  reasonable  and  ordinary  care  in  placing  its  poles  so  as  not,  at 
any  time,  under  ordinary  conditions  to  unreasonably  interfere  with  the 
public  in  the  use  of  the  road. 

By  reasonable  and  ordinary  care  is  meant  **such  care  as  a  reasonably 
prudent  and  careful  man  would  exercise  under  the  same  or  similar  cir- 
cumstances, having  due  regard  to  the  rights  of  others,  and  the  purposes 
to  be  accomplished.'* 

If  a  telephone  company  in  constructing  its  line,  or  in  using  and 
maintaining  a  line  which  has  been  previously  constructed  by  some  other 
person  or  company,  uses  such  reasonable  and  ordinary  care  in  relatiou 
to  the  location  and  position  of  its  poles  along  and  upon  the  public  road, 
it  will  not  be  responsible  for  any  injury  that  a  traveler  upon  the  road 
may  suffer  in  person  or  property,  by  striking,  driving  or  running  his 
vehicle  against  one  of  such  poles.  But  if,  in  placing  or  maintaining  its 
poles  along  or  upon  the  public  road  it  does  not  use  or  exercise  such 
care,  but  places  any  one  of  its  poles  in  a  place  or  position  in  which  a 
reasonably  careful  and  prudent  person,  looking  to  the  convenience  and 
safety  of  the  traveling  public  would  not  have  placed  it,  and  a  traveler 
upon  the  road  is  injured  in  person  or  property  by  striking,  driving  or 
running  against  such  pole,  without  negligence  on  his  part,  the  company 
is  liable  in  damages  for  such  injury.  *^      .       -    ^^  c3  "^ 

You,  gentlemen,  have  heard  all  the  testimony  relating  to  the  posi- 
tion of  the  pole  in  question  at  the  time  of  the  accidentf^  It  is  for  you  to 
determine  from  the  evidence  just  where  the  pole  stood.  *;You  have  also 
heard  the  testimony  relating  to  the  condition  of  the  road  at  that  point^ 
its  direction,  its  curvature,  its  grade,  its  slope,  its  width,  the  position  of 
the  side  drain  or  ditch,  if  there  was  any,  on  the  north  side  ot  the  road, 
and  depth  of  the  ditch,  and^all  the  ^attending  circumstances  relating  to 
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the  condition  of  the  road  and  the  condition  of  the  pole;  and  now  it  is  for 
you  to  determine  from  all  the  testimony,  as  a  question  of  fact,  whether 
that  pole  stood  at  a  place  and  in  a  position  where  it  did  unreasonably  or 
unnecessarily  interfere  with  the  public  in  the  use  of  the  road. 

If  the  testimony  fails  to  show  that  it  was  in  a  position  where  it 
unnecessarily  or  unreasonably  interfered  with  the  public  in  the  use  of 
the  road,  then  the  plaintiff  cannot  recover;  for  the  first  fact  to  be  estab- 
lished as  a  condition  to  this  right  to  recover  is  that  the  pole  was  so 
placed  as  to  incommode  the  public  in  the  use  of  the  highway ;  and  if 
that  fact  is  not  established  by  a  preponderance  of  the  evidence,  your 
verdict  would  be  for  the  defendant. 

But  if,  after  carefully  weighing  and  considering  all  of  the  testimony  in 
relation  to  the  road  and  to  the  position  of  the  pole,  you  find  that  it  was 
placed  and  maintained  at  a  point  and  in  a  position  where  it  did  unreason- 
ably and  unnecessarily  interfere  with  the  public  in  the  use  of  the  road, 
then  before  the  plaintiff  can  recover  he  must  go  further  and  prove,  by  a 
preponderance  of  the  evidence,  that  in  driving  along  such  road  on  the 
occasion  in  question  and  by  reason  of  such  position  of  the  pole,  he  did, 
with  his  team  and  wagon,  with  force  and  violence,  run  and  strike  against 
the  pole,  and  did  sustain  loss  and  injury  to  his  person  or  property,  or 
both,  as  in  the  petition  alleged;  and  if  the  evidence  fails  to  show  these 
facts  the  plaintiff  cannot  re:over. 

But  if  it  is  shown  by  a  preponderance  of  the  evidence  that  the  pole 
in  question  was  placed  and  maintained  within  the  limits  of  the  public 
road,  and  in  such  place  and  position  that  it  unnecessarily  and  unreason- 
ably interfered  with  or  obstructed  public  travel  upon  the  road,  and  that 
by  reason  thererof  the  plaintiff  did,  with  his  wagon  and  team,  run  or 
strike  against  the  pole,  and  thereby  sustain  loss  and  injury  to  his  person 
or  property,  or  both,  the  defendant  company  will  be  liable  in  damages 
for  such  loss  and  injury,  unless  the  plaintiff  himself,  by  his  own  negli- 
gence or  want  ot  reasonable  and  ordinary  care,  directly  contributed  in 
some  degree  to  the  loss  and  injury  sustained. 

It  is  a  principle  of  law  that  a  person  cannot  recover  damages  for 
injury  occasioned  through  the  fault  of  another  if  his  own  want  of  reason- 
able and  ordinary  care  was  in  part  the  proximate  cause  of  the  injury 
received — that  is,  if  the  injury  complained  of  was  in  part  the  natural 
and  probable  consequence  of  his  own  want  of  care,  and  might  or  ought 
to  have  been  foreseen  in  the  light  of  the  attending  circumstances. 

In  defining  the  term  or  phrase  ** reasonable  and  ordinary  care,"  the 
Supreme  Court  of  the  state  has  stated  the  law  as  follows: 

**It  is  to  be  such  care  as  prudent  persons  are  accustomed  to  exercise 
under  the  peculiar  circumstances  of  each  case.  If  called  into  exercise 
under  circumstances  of  peculiar  peril,  a  greater  amount  of  care  is 
required  than  where  the  circumstances  are  less  perilous;  because  prudent 
and  careful  persons,  having  in  view  the  object  to  be  attained  and  the 
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jUSt  rights  of  others,  are,  in  such  cases  accustomed  to  exercise  more  care 
than  in  cases  less  perilous/' 

The  defendant  in  this  case,  in  its  answer,  alleges  that  if  the  plain- 
tiff suffered  any  injury  or  damage  whatever,  such  injury  and  damage 
was  caused  by  his  own  negligence  and  carelessness  ^at  the  time  of  tne 
injury.  This  is  denied  by  the  plaintiff.  Upon  this  issue,  the  rule  as 
to  the  burden  of  proof  is  as  follows: 

As  it  is  admitted  by  the  plaintiff  that  he  knew  of  the  existence  and 
position  of  the  pole  in  question,  he  was  required  to  exercise  reasonable 
and  ordinary  care  to  avoid  the  injury  by  running  against  the  pole.  And 
if  the  testimony  offered  by  the  plaintiff  does  not  disclose  any  want  of 
such  care  on  his  part,  the  burden  is  upon  the  defendant  to  show  by  a 
preponderance  of  the  evidence  such  contributory  negligence  on  the  part 
of  the  plaintiff  as  will  defeat  a  recovery.  But  if  there  are  any  facts 
brought  out  in  the  evidence  oftered  by  the  plaintiff,  in  support  of  his 
cause  of  action,  which  raise  a  presumption  that  his  own  negligence  con. 
tributed  to  the  injury,  the  burden  rests  upon  him  to  remove  that  pre. 
sumption. 

Contributory  negligence  is  a  want  of  ordinaiy  care  on  the  part  of 
the  person  injured,  combining  and  concurring  with  the  negligence  of 
the  party  complained  against,  and  contributing  as  a  proximate  cause  to 
the  injury  complained  of,  and  without  which  it  would  not  have  occurred. 

If,  therefore,  you  should  find  in  this  case  that  the  defendant  com- 
pany negligently  placed  or  maintained  the  pole  in  question  in  such  place 
or  position  upon  the  road  as  to  unreasonably  interfere  with  or  obstruct 
public  travel,  and  that  plaintiff's  wagon  struck  and  run  against  the 
pole,  and  he  thereby  sustained  the  injuries  complained  of.  vet  it  the 
plaintiff  himself  was  at  the  time  guilty  of  contributory  negligence,  he 
cannot  recover.  It  was  his  duty,  even  if  the  pole  did  in  fact  stand  in 
such  place  and  position  as  to  interfere  with,  obstruct  or  endanger  the 
public  highway,  to  use  reasonable  and  ordinary  care,  under  all  the  cir- 
cumstances of  the  time  and  place,  to  avoid  running  against  the  pole. 

It  is  averred  by  the  company  that  he  did  not  use  such  care;  while 
on  the  other  hand,  it  is  claimed  by  the  plaintiff  that  he  was  without 
fault  at  the  time.  What  the  truth  is  you  must  determine  from  the  evi- 
dence. You  are  to  look  to  all  the  evidence  to  find  whether  the  plain- 
tiff did  or  did  not  act  as  a  reasonably  prudent  and  careful  man  would 
have  acted  under  the  circumstances. 

It  is  admitted,  as  I  have  stated,  that  the  plaintiff  knew  of  the  posi- 
tion of  the  pole.  He  says  in  his  testimony,  that  prior  to  the  time  in 
question  he  had  a  number  of  times  passed  over  the  road  at  this  point, 
and  that  he  knew  where  the  pole  stood.  He  also  knew  the  condition 
of  his  wagon  and  harness  and  character  of  the  load  upon  the  wagon. 
He  also  knew  the  condition  of  the  highway  as  to  being  icy  and  slick. 
He  also  knew  the  time  and  the  condition  of  the  light  at  the  time.     He 
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also  knew  the  position  of  this  side  drain  or  ditch;  and,  in  short,  he  was 
at  the  place  at  the  time  with  full  knowledge  or  means  of  knowing  the 
exact  situation  and  surroundings.  When  he  came  to  the  top  of  the  hill 
east  of  the  pole  in  question,  it  became  his  duty  to  exercise  reasonable 
and  ordinary  care  in  determining  whether  it  was  safe  to  attempt,  in  the 
then  condition  of  the  road,  to  pass  down  the  hill,  and  if ,  as  a  reasonably 
careful  and  prudent  man,  knowing,  or  having  the  means  of  knowing, 
all  the  facts,  he  should  not  have  attempted  to  pass  down  the  hill  at  that 
time,. and  he  did  so,  and  his  so  attempting  to  pass  down  the  road  at  that 
time  and  in  the  then  existing  condition  of  affairs  contributed  directly 
to  causing  the  injury,  if  any,  which  he  sustained,  he  cannot  recover. 
If  he  knew  of  the  position  of  the  pole,  and  knew  all  the  circumstances, 
and,  as  a  reasonably  prudent  and  careful  man,  should  have  known  it 
was  not  safe  at  that  time  and  under  the  then  existing  conditions  to 
undertake  to  pass  down  that  hill  it  was  his  duty  to  defer  the  attempt, 
until  after  daylight,  or  until  the  conditions  were  so  changed  as  to  render 
it  reasonably  safe  to  pass  the  hill.  And  if  as  a  reasonably  prudent  man 
he  knew,  or  should  have  known,  that  it  was  unsafe  to  attempt  to  pass 
down  the  hill,  and  he  chose  to  take  the  risk,  and  to  make  the  attempt 
and  if  the  result  of  his  so  making  the  attempt  under  the  conditions  was 
to  cause  his  wagon  to  strike  against  this  pole  and  to  do  the  injury  com- 
plained of,  then  he  cannot  recover. 

But  if,  at  the  time  in  question,  sitaated  as  he  was  at  the  top  of  that 
hill,  seeing  what  he  saw,  knowing  what  he  knew  of  the  condition  and 
surroundings  and  the  position  of  the  pole,  a  reasonably  prudent  and 
careful  man  would  have  undertaken  to  pass  down  the  hill  in  the  manner 
and  place  where  the  testimony  shows  that  the  plaintiff  atteraped  to  pass 
down  the  hill,  then  his  attempting  to  so  do  would  not  be  negligence  upon 
his  part.  That  is^  if  in  view  of  all  the  circumstances  as  they  then 
existed  and  were  known  to  him,  or  might  have  been  known  to  him,  a 
reasonably  caraful  and  prudent  man  would  have  done  what  the  plaintiff 
did,  and  attempted  to  pass  down  the  hill,  as  he  attempted  and  in  the 
place  where  he  attempted  to  go,  then  his  so  attempting  to  pass  down 
the  hill  would  not  be  contributory  negligence.  But  if  a  reasonably  pru- 
dent and  careful  man  would  not  have  made  the  attempt,  and  he  did 
ffiake  the  attempt,  and  his  so  doing  resulted  in  his  receiving  the  injuries 
complained  of,  then  it  would  be  contributory  negligence  upon  his  part 
to  make  the  attempt. 

Now,  further,  if  he  is  not  guilty  ot  contributory  negligence  in 
attempting  to  drive  down  the  hill  in  the  manner  and  at  the  time  he  did, 
and  under  the  existing  circumstances,  yet,  having  made  the  attempt. 
It  was  his  duty,  in  carrying  out  the  enterprise,  to  use  reasonable  and  ordi- 
nary care  in  driving  and  managing  his  wagon  and  team  as  he  went  down 
^lie  hill ;  and  if  he  did  not  use  that  degree  of  care  in  taking  his  wagon 
^od  team  down  the  hill  that  a  reasonably  prudent  and  careful  man  would 
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have  done  under  the  existing  conditions  and  circumstnces,  then  if  the 
accident  was  the  result  in  part  of  his  want  of  such  care  in  driving  down 
the  hill,  he  would  be  guilty  of  contributory  negligence,  and  cannot 
recover  for  the  injury  received,  if  as  the  result  ot  such  negligence,  his 
wagon  struck  the  pole  in  question. 

But  if  he  was  not  guilty  of  contributory  negligence  in  attempting  to 
drive  down  the  hill  in  the  place  and  manner  that  he  did,  and  if  he  used 
reasonable  and  ordinary  care  in  the  act  of  driving  down  the  hill  and 
managing  his  wagon  and  team,  such  care  as  a  reasonably  prudent  man 
would  have  exercised  under  all  the  circumstances  of  the  case,  then  he 
was  not  guilty  of  contributory  negligence,  and  if  he  was  not  guilty  of  con- 
tributory negligence,  and  you  should  find  the  pole  was  placed  in  a  posi- 
tion where  it  did  unreasonably  interfere  with  or  obstruct  public  travel 
upon  that  highway,  and  by  reason  of  its  being  so  placed,  and  not  because 
of  any  negligence  on  his  part,  his  wagon  struck  the  pole  and  occasioned 
the  injuries  complained  of,  then  he  will  be  entitled  to  recover. 

Gentlemen,  you  must  carefully  weigh  and  consider  all  the  evidence 
bearing  upon  the  question  of  the  conduct  of  the  plaintiff  himself  and 
on  the  occasion  in  question.  You  must  view  his  conduct  as  fair  minded 
and  reasonable  men  desiring  to  ascertain  the  truth  and  to  do  the  right. 
And  if  you  find  the  company  did  wrongfully  place  the  pole  where  it 
was,  yet  if  the  plaintiff  was  guilty  of  contributory  negligence  at  the 
time  in  question,  as  I  have  explained  to  you,  he  cannot  recover. 

But  if  the  company  had  negligently  placed  or  maintained  the  pole 
in  the  position  where  it  unreasonably  interfered  with  public  travel,  and 
the  plaintiff  was  not  at  the  time  guilty  of  contributory  negligence,  and 
the  accident  occurred  -by  reason  of  the  position  of  the  pole  ana  the 
striking  of  the  wagon  against  it,  then  the  plaintiff  would  be  entitled  to 
recover  and  you  must  carefully  weigh  all  the  testimony  relating  to  this 
question  of  contributory  negligence. 

If  you  find  that  plaintiff  has  failed  to  prove  that  the  pole  was  placed 
in  such  a  position  or  maintained  in  such  a  position  that  it  unreasonably 
interfered  with  public  travel;  then  your  verdict  will  be  for  defendant. 

But  if  you  find  the  pole  did  stand  in  a  position  where  it  did  unrea* 
sonably  interfere  with  or  obstruct  public  travel,  yet  if  you  find  the 
plaintiff  guilty  of  contributory  negligence,  he  cannot  recover.  But  if  he 
was  not  guilty  of  contributory  negligence,  and  the  pole  was  wrongfully 
or  negligently  placed  where  it  stood,  then  the  plaintiff  may  recover. 

And  if  you  find  in  favor  of  the  platntff  upon  the  issues  presented  by 
the  pleadings  and  under  the  charge  as  given  you  by  the  court,  then  you 
will  proceed  to  determine  the  measure  ot  damages  or  amount  of  recovery. 
If  you  should  find  in  favor  of  the  plaintiff,  he  would  be  entitled  to  recover 
for  the  expenses  incurred  in  attempting  to  cure  the  injuries  received  to 
his  person.  He  would  also  be  entitled  to  recover  the  damages  sustained 
to  his  property  and  to  the  load  of  produce  upon  his  wagon,  and  the 
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measure  of  damages  there  would  be  the  diflerence  between  the  value  of 
the  wagoa  and  of  the  load  of  produce  at  the  time  the  accident  occurred 
and  after  it  occurred ;  and  the  plaintift  would  also  be  entitled  to  recover  a 
fair  compensation  for  the  loss  sustained  by  reason  of  his  inability  to  attend 
to  his  ordinary  business,  if  in  fact  the  injury  received  caused  him  a  loss 
of  time  in  attending  to  his  business;  and  he  would  also  be  entitled  to 
recover  such  compensation  as  would  fairly  cover  the  injuries  received  to 
his  person. 

You  have  heard  the  testimony  relating  to  the  nature  of  the  personal 
injuries  received.  You  must  ascertain  from  the  testimony  the  nature  of 
that  injury,  the  degree  of  suffering  it  occasioned  to  the  plaintiff,  and 
in  view  of  the  nature  of  the  injury  itself,  on  that  ground,  award  to  him 
such  sum  by  way  of  damages  as  you  in  your  good  judgments  think 
would  fairly  compensate  him  for  the  injury  received. 

Allusion  has  been  made  in  the  course  of  the  argument  to  the  fact 
that  this  defendant  is  a  corporation,  and  to  the  further  fact  that  the 
plaintifi  is,  or  is  said  to  be,*  a  poor  man.  Now,  gentlemen,  these  matters 
must  have  nothing  to  do  with  the  determination  of  your  verdict.  You 
are  not  to  render  a  large  verdict  in  damages,  if  you  find  for  the  plaintiff, 
simply  because  the  defendant  is  a  corporation.  As  a  corporation,  it  has 
a  legal  right  to  exist  and  transact  its  business  the  same  as  an  individual. 
On  the  other  hand,  you  are  not  to  award  plaintiff  a  large  verdict  because 
he  is  a  poor  man.  The  question  of  his  financial  condition  or  the  cor- 
porate capacity  of  the  defendant  has  nothing  at  all  to  do  with  the  ques. 
tion  of  the  amount  of  damages.  You  are  simply  to  take  the  testimony^ 
and  if  you  find  in  favor  of  the  plaintiff,  then  as  lair  minded,  reasonable 
men,  under  your  oaths,  intending  and  endeavoring  to  find  and  declare 
the  truth,  you  shall  award  plaintiff  such  damages  as  you  find  from  the 
testimony  will  feirly  compensate  him  for  the  injuries  received.  And 
if,  on  the  other  hand,  you  find  that  the  plaintiff  has  failed  to  make  out 
any  fact  necessary  to  constitute  his  right  to  recover,  then  your  verdict 
will  be  for  the  defendant. 

Gentlemen,  in  weighing  the  testimony  of  a  witness,  you  should  con- 
sider the  manner  of  the  witness  in  testifying,  and  his  demeanor  while 
on  the  witness  stand.  You  should  also  consider  the  opportunities  which 
each  witness  may  have  had  to  know  the  truth  concerning  the  facts 
about  which  he  testifies.  You  should  take  into  consideration  any  bias, 
prejudice  or  feeling  that  any  witness  may  have  manifested  before  you 
in  favor  of  or  against  either  of  the  parties  to  the  suit.  You  should  take 
into  consideration  the  interest,  if  any,  which  any  witness  who  has  testified 
before  you  has  in  the  result  of  the  case,  and  take  into  consideration  all 
these  matters  and  all  other  facts  and  circumstances  which  in  your  judg- 
ment ought  to  affect  the  weight  to  be  given  to  the  testimony  of  each  and 
all  of  the  witnesses;  and  after  carefully  weighing  and  considering  all, 
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return  such  verdict  as  you  find  to  be  warranted  by  the  evidence  and  the 
law  as  given  you  by  the  court. 

I  have  aimed  in  the  general  charge  to  cover  all  the  points  embraced 
•in  the  special  instructions  requested  by  the  defendant,  and  for  that  reason 
I  decline  to  give  the  special  charges,  and,  ii  counsel  desire,  exceptions 
may  be  noted  to  the  ruling,  of  the  court  in  that  respect. 

Runyan  &  Stanley,  lot  plaintiff. 

Little  &  Spencer y  Brandon  &  Burr^  for  defendant. 


TRUSTEES— ACTION  BY  BENEFICIARY, 

[Hamilton  Common  Pleaa  1897.] 

Jacob  Lorbnz  v.   Robbrt  R.  Rkynglds. 
I.  Action  by  Beneficiary  Where  Trustee  Faii.s  to  Sue. 

When  the  duty  of  bringing  a  suit  devolves  upon,  one  in  a  trust  capacity,  and 
he  fails  or  refuses  to  proceed,  the  necessary  steps  may  be  taken  by  the  bene- 
ficiary. 

%    Rui^E  Appi^ied  to  Receivers  and  Partnership. 

Where  partnership  property,  in  the  hands  of  a  receiver  appointed  to  wind  up 
the  business,  is  offered  at  public  auction  and  is  bid  in  by  one  who  refuses  to 
make  good  his  bid,  and,  by  reason  of  the  delay,  the  property  is  re-sold  at  a 
greatly  reduced  price  and  the  receiver-  is  discharged,  without  bringing  suit, 
a  member  of  the  partnership  may  maintain  an  action  for  his  share  of  the 
claim  against  such  bidder  for  the  loss  resulting  from  his  failure  to  make 
good  his  bid. 

Dbmurrbr  to  the  petition. 

HOLLISTBR,  J. 

The  plaintiff  and  another  were  partners,  each  owning  a  one-half 
interest  in  its  assets,  which  consisted  of  a  leasehold  interest  in  land, 
certain  machinery,  tools  and  material.  At  the  suit  of  the  other  partner 
against  the  plaintiff  here  as  defendant,  a  receiver  was  appointed  of  the 
partnership  property.  The  court  ordered  the  property  to  be  sold  at 
public  auction,  and  the  defendant  in  this  action  bid  $5,600,  and  has 
refused  ever  since  to  make  his  bid  good.  A  re-sale  was  ordered,  and  the 
defendant  was  notified  that  he  would  be  charged  with  the  difference  if, 
on  sale,  the  property  brought  a  smaller  sum  than  he  bid. 

The  sale  failing  for  want  of  bidders,  a  re- appraisement  was  ordered, 
and,  by  reason  of  great  depreciation  caused  by  delay,  the  property  was 
appraised  at  $655,  and  was  afterwards  sold  for  that  sum. 

The  partnership  was  dissolved;  the  receiver  filed  his  final  account 
and  report,  and  was  discharged.  The  petition  alleges  that  the  receiver 
is  no  longer  acting  as  such,  and  that  the  plaintiff  is  the  owner  of  the  one- 
&alf  of  the  claim  against  the  defendant  by  reason  of  his  bid.  The  ques- 
tion raised  on  defendant's  demurrer  goes  to  the  right  of  the  plaintiff  to 
maintain  the  suit. 


Digitized  by 


Google 


IX.  SUPERIOR  AND  COMMON  PLEAS  COURTS.  ^  541 

Lorenz  v.  Reynolds. 

That  a  suit  may  be  maintained  to  recover  from  a  bidder  at  judicial 
sale  who  refuses  to  pay  the  purchase  price,  the  difference  between  his  bid 
and  a  smaller  sum  realized  at  a  second  sale,  of  which  he  had  notice,  is 
not  disputed  by  counsel  for  defendant;  but  he  claims,  under  the  author- 
ity of  Galpin  v.  Lamb,  29  Ohio  St.,  529,  that  the  receiver  who  made  the 
sale  can  alone  bring:  the  suit.  In  that  case  it  appears  that  Lamb  had 
previously  brought  suit  against  Andrews  to  foreclose  a  mortgage.  A 
decree  was  entered  marshaling  the  liens  against  the  real  estate  covered 
by  the  mortgage,  and  ordering  that,  unless  the  several  sums  found  to  be 
due  and  decreed  to  be  liens  were  paid,  the  property  should  be  sold.  It 
was  sold,  and  Galpin  bid  it  in.  Upon  his  refusing  to  comply  with  the 
terms  of  the  sale,  the  property  was  re- sold  at  a  loss.  Lamb,  a  judgment 
creditor,  sued  the  purchaser  for  the  loss  to  him  cm  distribution  of  sale, 
it  appearing  that  he  received  some  $1,200  less  than  he  would  have 
received  had  Galpin  made  his  bid  good. 

Judge  White,  announcing  the  opinion  of  the  court,  that  the  judg- 
ment creditor  can  not  maintain  the  suit,  says,  among  other  pertinent 
observations:  "The  contract  of  purchase  is  made  with  the  officer  as 
representing  all  the  interests  involved  in  the  suit  in  which  the  judgment 
or  decree  of  sale  is  rendered.  He  and  the  purchaser  are  the  only  parties 
to  the  contract  of  purchase;  and  he  alone  can  maintain  an  action  against 
the  purchaser  to  recover  the  purchase  money.** 

The  officer  making  the  sale  was  a  sheriff,  but  it  is  not  disputed  that, 
on  principle,  the  rule  must  apply  to  a  receiver  as  well.  But  as  the  officer 
represents  all  of  the  parties,  he  has  duties  to  perform  in  order  to  protect 
their  interests.  He  is  a  sort  of  trustee,  deriving  his  power  and  authority 
from  the  orders  of  the  court,  but  acting  in  the  interests  of  all  the  parties 
to  the  suit. 

It  is  well  settled  that  when  the  duty  of  bringing  a  suit  devolves 
upon  one  in  a  trust  capacity,  and  he  fails  or  refuses  to  proceed,  the  neces- 
sary step  may  be  taken  by  his  beneficiary.  If  this  were  not  so,  the 
beneficiary  would  be  without  remedy.  This  principle  was  evidently  in 
Judge  White's  mind  when  he  remarks,  at  page  536  of  Galpin  v.  Lamb, 
supra: 

**  Whether,  if  the  sheriff  should,  by  reason  of  collusion  with  the  pur- 
chaser, refuse  to  bring  the  action,  or,  on  bemg  indemnified,  should 
refuse,  in  a  proper  case,  to  do  so,  the  parties  in  interest  might  not  main- 
tain a  suit  in  equity  against  the  sherifl  and  the  purchaser,  we  need  not 
now  inquire." 

It  can  make  no  material  difterence  to  the  beneficiary  whether  his 
trustee  refuses  to  do  his  duty  from  one  reason  or  tor  another,  or  that  he 
merely  laiis  to  do  it.  The  important  fact  to  him  is  that  his  rights  are 
not  enforced.  Not  being  enforced  by  him  who  ought  to  proceed,  equity 
gives  to  the  beneficiary  the  power  of  acting  for  himself. 
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The  receiver,  who  made  the  sale,  is  now  Juncius  officio \  his  powefs 
are  gone.  Having  been  discharged,  he  is  no  longer  subject  to  the  order 
of  the  court  or  vested  with  duties  under  its  decree.  He  can  not  now 
enforce  the  rights  of  the  parties  by  bringing  the  suit  they  are  entitled  to 
have  brought.  Shall  they,^  therefore,  ^be^, permitted  to  suffer  without 
remedy?  * 

It  is  not  necessary  to  decide  whether  or  not  a  receiver  could  be 
appointed  in  the  original  case  to  bring  the  suit.  As  the  case  stands,  the  / 
plaintiff  has  rights  clearly  ascertained  and  no  one  to  enforce  them.  In 
such  case  it  must  be  that  equity  will  permit  him  to  enforce  them  himself. 
By  analogy  and  upon  principle  this  seems  the  only  rational  conclusion  to 
by  reached.     Judgment  accordingly. 

Michael  G,  Heintz,  for  plaintiff. 

Cohen  (ir*  Mack,  for  defendant. 


ATTACHMENT— INVENTORY  AND  APPRAISAL. 

[Superior  Court  of  Cincinnati,  Special  Term,  1899.] 

*W.  A.  Hicks,  Trustee,  v.  J.  H.  Grussell,  et  al. 

1.  Not  Invawd  Without  Inventory  and  Appraisal. 

Failure  to  make  an  inventory  and  appraisement  under  sec,  5528,  Rev.  Stat,  does 
not,  as  a  matter  of  law,  invalidate  an  attachment. 

2.  Primary  Object  of  Inventory  and  Appraisal. 

The  primary  object  of  the  inventory  and  appraisement,  under  said  section,  is 
not  to  guard  the  rights  of  other  creditors,  but  is  intended  to  guard  the  rights 
of  the  debtor  as  against  the  officer  and  the  attaching  creditor. 

3.  Inventory  And  Appraisal  May  be  Waived. 

Under  the  rule  that  anything  may  be  waived  by  the  defendant  which  is  sub- 
stantially no  injustice  to  other  creditors,  and  is  not  intended  to  guard  their 
rights,  the  inventory  and  appraisement  on  attachment  may  be  waived. 

4.  If  Injustice  is  Done— Remedy,  i 

If  the  fact  that  the  failure  to  make  inventory  and  appraisal  did  an  injustice  to 
other  creditors,  a  remedy  may  be  given  them,  but  the  facts  wherein  that 
injustice  lies  should  be  specificially  set  forth.  Presumptions  of  wrong,  col- 
lusion or  fraud  are  not  to  be  made  against  the  judgment  debtor  and  the 
officer. 

Demurrer  to  petition. 

Dempsey,  J. 

This  is  aa  action  by  a  judgment  creditor  of  one  John  A.  Poll,  seek- 
ing to  impeach  the  validity  of  an  attachment  levied  by  another  creditor 
of  the  said  Poll,  because  of  irregularities  in  the  said  levy,  which,  it  is 
claimed,  gave  no  lien  on  the  property  attached  to  said  second  cretlitor. 
There  are  no  averments  of  fraud,  collusion  or  connivance  in  the  making 
of  said  attachment.     The  return  of  the  sheriff  on  the  attachment  writs 

*  For  another  decision  in  this  case  see  Grussell  v.  Poll,  7  Dec,  428. 
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is  set  forth  in  the  petition  as  follows:  **1898,  March  3.  By  virtue  of  this 
writ.  I  have  this  day  attached  in  the  presence  of  the  gentlemen,  whose 
names  are  attached  to  the  schedules  hereto  attached,  and  marked  No.  1> 
No.  2  and  No.  3  *  *  *.  The  chattel  property  described  in  sched- 
ule No.  1  is  still  in  my  possession,  and  the  same  was  not  appraised^  by 
order  of  attorney  for  plaintiff,  and  John  A,  Poll^  the  defendant  herein. ^^ 
Also  annexed  to  the  return  was  schedule  No.  1,  beingf  a  statement  of 
the  chattel  property  attached : 

*'Also,  all  the  goods  and  chattels  of  every  description  in  storeroom, 
No.  535  Central  avenue,  Cincinnati,  Ohio,  consisting  of  a  complete  stock 
of  cloth,  clothing  and  tailor  supplies,  and  all  fixtures  in  said  storeroom, 
the  same  not  being  scheduled  or  appraised  by,  order  of  plaintiff's  attorney, 
and  the  defendant,  John  A.  Poll.** 

The  plaintiff  claims  that  the  failure  to  schedule  more  fully  by  way 
of  inventory,  and  the  failure  to  appraise  the  chattel  property,  was  a  fatal 
irregularity  which  renders  Grussell*s  attachments  void  and  of  no  effect 
as  against  plaintiff's  executions. 

Section  5528,  Rev.  Stat.,  provides  that  **the  sheriff  shall  execute  the 
order  of  attachment  without  delay.  He  shall  go  to  the  place  where  the 
defendant's  property  is  and  there,  in  the  presence  of  two  freeholders  of 
the  county,  declare  that  by  virtue  of  the  order  he  attaches  the  property 
at  the  suit  ot  the  plaintiff;  the  officer,  with  the  freeholders,  who  shall  be 
first  sworn  by  the  officer,  shall  make  a  true  inventory  and  appraisement 
of  all  the  property  attached,  which  shall  be  signed  by  the  officer  and  free- 
holders and  returned  with  the  order.  When  the  property  attached  is  real 
property,  the  officer  shall  leave  with  the  occupant  thereof,  or,  if  there  be 
no  occupant,  in  a  conspicuous  place  thereon,  a  copy  of  the  order;  and 
when  it  is  personal  property,  and  can  be  come  at,  he  shall  take  it  into 
his  custody  and  hold  it  subject  to  the  order  of  the  court.'*  This  section 
is  practically  a  re-enactment  of  sec.  198  of  the  original  code  of  civil  pro- 
cedure (S.  &  C,  10U5). 

In  Root  V.  Railroad  Co.,  45  Ohio  St.,  222,  at  page  228,  it  is  said 
that  there  are  many  requirements  of  the  statute  regulating  proceedings 
in  attachment  that  may  be  omitted  without  affecting  the  validity  of  an 
attachment  as  to  other  creditors  and  purchasers.  **But  it  will  be  found 
that  these  requirements  are  such  only  as  are  designed  for  the  protection 
of  the  debtor,"  and  irregularities  and  omission  with  regard  to  these 
requirements  are  regarded  as  waived  unless  advantage  is  taken  of  them 
by  the  debtor;  they  are  not  available  to  other  creditors.  "The  provi- 
sions, however,  that  require  notoriety  in  making  the  attachment  *  * 
*  are  designed  for  the  protection  of  creditors  and  purchasers  of  the 
debtor;  and  unless  the  property  is  so  attached  th^  court  acquires  no  juris- 
diction over  it,  and  the  attachment  is  invalid  as  to  such  third  persons/' 
** Anything  may  be  waived  by  the  defendant  which  is  substantially  no 
injustice  to  other  creditors  or  is  not  intended  to  guard  their  rights." 
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Whether  any  given  formality  required  by  the  statute  is  to  be  strictly 
pursued  or  not,  so  as  to  make  it  an  essential  to  the  jurisdiction  of  the 
court  over  the  property  as  against  third  persons,  is  to  be  determined  by 
the  object  the  legislature  had  in  view  in  the  enactment  of  such  provi- 
sions, and  that  of  course,  is  to  be  determined  by  construction.  The 
mooted  requirement  in  this  case  is  as  to  an  inventory  and  appraisement. 
We  will  not  stop  now  to  inquire  whether  the  general  statement  made 
in  schedule  No.  ,1  is  a  substantially  sufficient  inventory.  Was  an 
inventory  and  appraisment  an  essential  part  of  the  levy  of  the  attach- 
ment? 

In  Mitchell  v.  Eyster,  7  Ohio  St.,  257,  the  question  arose,  under  a 
statute  substantially  similar  on  this  point  to  sec.  6528,  Rev.  Stat.,  as  to 
the  failure  of  the  sheriff  to  sign  the  inventory  with  the  appraisers.  At 
page  259,  the  court  says  that  the  facts  necessary  to  attach  jurisdiction 
at  the  commencement  of  the  suit  were  the  indebtedness,  the  ground  of 
attachment  and  the  actual  levy  of  the  attachment  upon  some  property  of 
the  detendant;  and  continues,  **Upon  the  proper  existence  and  showing 
of  these  facts,  the  jurisdiction  of  the  court  attached;**  and  that  the  fact 
that  the  sheriff  did  not  sign  the  inventory  and  appraisement  with  the 
freeholders  is  but  an  irregularity  in  the  intermediate  proceedings^  and 
can  neither  overreach  the  jurisdiction  already  attached  nor  invalidate 
the  subsequent  judgment  and  order  ot  sale. 

And  in  Sheldon  v.  Sharpless,  decided  under  sec.  198  ot  the  old  code, 
in  1858,  by  the  Cuyahoga  district  court.  Judge  Scott  of  the  Supreme 
Court  presiding,  and  reported  in  2  Dec.  Re.,  1  (1  W.  L.  M.,  42),  it 
was  held  that  an  appraisement  was  not  essential  to  a  valid  attachment. 
**The  defendant's  argument  is  based  upon  the  supposition  that  no  valid 
attachment  can  be  made  without  an  appraisement,  and  that  as  no 
appraisal  was  made  before  the  undertaking  was  given,  the  instrument 
was  void,  there  being  in  fact  no  attachment  of  the  property.  We  do  not 
take  this  view  of  the  case.  Where  the  sheriff  proceeds  with  the  order 
of  attachment  to  the  place  where  the  property  is,  and  there,  in  the 
presence  of  two  freeholders  ol  the  county,  declares  that  by  virtue  of  the 
order  he  attaches  the  property,  the  attachment  is  complete.  The  same 
section  then  pro«rides  that,  with  the  freeholders,  the  sheriff  shall  proceed 
to  make  an  appraisement  of  all  the  property  attached,  evidently  contempla- 
ting that  the  attachment  has  already  been  perfected.  The  appraisement  is 
for  the  double  purpose  of  ascertaining  the  liability  of  the  sheriff  for  the 
property  in  his  hands  *  *  *  and  of  enabling  the  defendant  to  give 
an  undertaking  in  double  the  amount  thereof  under  sec.  199.  Rev.  Stat. 
It  might,  in  some  cases,  require  many  days  to  make  the  appraisement, 
nor  does  Ihe  law  require  that  the  appraisement  shall  be  made  at  the  same 
time  the  property  is  attached  ** 

The  loRic  of  this  decision  is  that  the  appraisement  is  not  an  integ^ 
part  of  the  levy  of  the  attachment,  but  a  step  in  the  case  subsequent  to 
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the  levy,  and,  therefore,  subsequent  to  the  acquirement  by  the  court  of 
jurisdiction  over  the  property;  and,  hence,  such  a  step  as  that  an  irregu- 
larity in  executing  it,  or  an  omission  to  make  it,  will  not  override  the  jur- 
isdiction over  the  property  acquired  by  its  levy,  nor  defeat  the  order  of 
sale  subsequently  made. 

The  same  reasoning  will  apply  to  the  inventory,  for  it  is  evident  on 
a  careful  reading  of  Sheldon  v.  Sharpless,  supra,  that  the  term  *  'appraise- 
ment*' is  intended  to  cover  and  include  the  ''inventory  and  appraise- 
ment" named  in  the  statute.  The  analysis  of  the  section  made  by  the 
court  in  this  case  strikes  me  as  the  correct  one,  and  I  see  no  reason  to 
depart  from  it.  It  follows  from  this  that  failure  to  make  an  inventory 
and  appraisement  does  not  as  matter  of  law  invalidate  an  attachment. 
Plaintiff  in  his  brief  sets  forth  many  reasons  why  an  inventory  would  be 
useful  to  outside  creditors,  and  where  the  absence  of  one  might  lead  to 
chicanery,  collusion  and  fraud  between  the  debtor  and  the  attaching 
officer,  to  the  detriment  of  said  outside  creditors.  The  rule  laid  down 
in  Root  V.  Railroad  Co.,  supra,  is  that  ''anything  ma^  be  waived  by  the 
defendant  which  is  substantially  no  injustice  to  other  creditors,  or  is  not 
intended  to  guard  their  rights."  We  have  seen  that  the  primary  object 
of  the  inventory  and  appraisement  is  not  to  guard  the  rights  of  other 
creditors;  it  is  intended  to  guard  the  rights  of  the  debtor  as  against  the 
officer,  and  the  attaching  creditor.  Still,  it  might  be  that  the  failure  to 
make  an  inventory  and  appraisement  did  "substantially  an  injustice  to 
other  creditors,*'  for  which  a  remedy  will  be  given  them.  But  the 
facts  wherein  that  injustice  lies  ought  to  be  specifically  set  forth,  so 
that  the  court  and  the  defense  may  be  advised  of  what  the  claims  are. 
Presumptions  of  wrong,  collusion  or  fraud  are  not  to  be  made  against 
the  judgment  debtor  and  the  officer  holding  the  writ.  No  such  facts 
are  alleged  in  the  petition. 

The  demurrer  to  the  petition  is  sustained. 

JF.  E.  Ntederhelman,  for  the  demurrer. 

IV.  A.  Hicks  and  Kramer  &  Kramer y  for  the  petition. 


WATER-COURSES— INJUNCTION. 

[Cnjahoga  Common  Pleas,  May  27,  1899.] 

Sara  F.  Dissettb  v.  Henry  C.  lyOWRiE  et  al. 

I.  W\T«R-CO0RSES— Al,I,BGATlONS  IN  ACTION  TO  ENJOIN  INTERFERENCE. 

In  an  action  to  enjoin  interference  with  a  water-conrse,  under  sec.  5572,  Rer* 
Sta*^.,  an  allegation  that  ''plaintiff  will  suffer  irreparable  injury/'  withont  a 
statement  of  facts  showing  wherein  and  how  such  injury  will  be  occasioned, 
is  sufficient 
36    S.&C.  P.    Vol.9. 
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JL  Pl^BADINGS  hlBHRALLY  CONST&UBD. 

A  court  of  equity,  in  such  cases,  will  not  take  a  technical  view  of  the  allega- 
tions but  will  ^ve  them  a  liberal  construction,  so  that  the  petition  may  cover 
not  only  what  is  expressly  alleged  and  stated  therein,  but  also  such  facts  as 
are  fairly  and  necessarily  implied  from  what  is  stated. 

S.  Water-coursb  Defined. 

A  water-course  is  a  stream  of  water  usually  flowing  in  a  definite  channel,  having 
a  bed  and  sides  or  banks,  and  discharging  itself  into  some  other  stream  or 
body  of  water.  The  flow  of  water  need  not  be  constant  but  must  be  some- 
thing more  than  a  mere  surface  drainage  occasioned  by  extraordinary  causes 
There  must  be  substantial  indications  of  the  existence'  of  a  stream  which  is 
ordinarily  a  moving  body  of  water. 

4.  BVIDENCB  PaII«ING  TO  ESTABUSH. 

Evidence  that  land  was  low  and  wet  in  places,  and  that  the  water  accumulated 
in  and  ran  through  it  most  of  the  year,  without  a  defined  channel,  making 
the  land  swampy  and  overgrown  with  bushes,  etc.,  and  that  the  water  from 
this  source  had  been  collected  and  ran  in  a  drain  into  a  small  lake,  main- 
tained by  a  dam  on  plaintifl''s  land,  is  not  sufficient  to  establish  a  natural 
water-course  within  the  meaning  of  the  law. 

1.  No  CORRBI^ATIVE  RIGHTS  IN  UNDERGROUND  PERCOI^ATING  WATERS. 

In  the  absence  of  express  contract  and  positive  legislation  as  between  proprie- 
tors of  adjoining  lands,  the  law  recognizes  no  correlative  rights  in  respect  to 
underground  waters  percolating,  oozing  or  fiJtering  through  the  earth. 

4.  Damnum  Absque  Injuria. 

Where  a  land  owner,  in  improving  his  property,  cuts  off*  or  diverts  nnder- 
ground  waters  which  have  been  accustomed  to  percolate  and  ooze  through 
his  land  to  ihe  land  of  an  adjoining  proprietor  and  there  to  form  the  source 
of  a  spring  or  rivulet,  the  damage  thereby  occasioned  to  such  adjoining  pro* 
prietor  is  damnum  absque  in;urta, 

7.  Evidence— Former  Owner's  Testimony. 

Where  it  is  claimed,  as  a  matter  of  defense  to  an  action  to  enjoin  interference 
with  a  water-course,  that  the  pond  or  lake  created  thereby  is  a  nuisance,  that 
it  contains  germs  of  disease,  that  it  is  of  no  pecuniary  value  and  is  in  fact 
an  injury  to  plaintiflTs  property,  evidence  that  a  former  owner  so  regarded  it 
and  intended  and  undertook  to  have  it  filled  in|  is  relevant  as  bearing  on  the 
question  whether  plaintiff  has  sustained  or  is  in  danger  of  sustaining  great 
and  irreparable  damage. 

8b  Testimony  op  Physician. 

The  testimony  of  a  physician  living  in  the  neighborhood,  ascribing  the  fact 
that  certain  of  his  patients  living  near  the  lake  or  pond  were  stricken  with 
typhoid  iever,  which,  in  hs  opinion,  was  due  to  the  lake  or  pond  and  stagnant 
and  unwhole&onie  water,  is  also  competent. 

fi  Watercourse— Law  Depends  upon  Circumstances. 

The  rule  of  law  in  regard  to  watercourses  and  the  rights,  duties  and  obliga- 
tions of  riparian  proprietors,  depends  very  much  upon  circumstances.  The 
measure  ol  right  in  regard  to  streams  and  brooks  in  the  country,  for  instancy 
in  farming  communities  and  where  owners  are  engaged  in  agricultural  pur- 
suits, the  raising  of  stock,  can  hardly  be  taken  as  the  measure  of  right,  duty 
and  obligation  in  urban  communities  and  upon  the  outskirts  of  a  city. 

lOi  FtAiNTn^F's  Rights  Inferior  to  Dependants. 

A  court  of  equity  should  not,  under  the  rules  stated,  tie  the  hands  of  property 
owners,  in  the  platting  and  improvement  of  property,  whereby  they  would 
be  seriously  injured,  in  order  to  maintain  a  small  benefit  and  convenience, 
such  as  a  pretty  lake  as  an  ornament  to  the  landscape,  to  property  in  cloae 
proximity  to  a  large  city. 

KOHLBR,  J. 

The  plaint! 0   in  her  petition  states,  in  substance,   the  following 
facts  constituting  her  cause  of  action:    She  avers  that  she  is  the  owner 
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«f  a  tract  of  land  on  the  north  side  of  St.  Clajr  street,  in  the  village  of 
Glenville,  Cuyahoga  county,  Ohio,  and  that  the  defendants  are  the  owners 
of  a  tract  of  land  on  the  south  side  of  St.  Clair  street,  immediately 
opposite  the  land  owned  by  the  plaintiff.  That  there  is  a  pond  of  water 
npon  the  plaintiff's  land,  which  is  supplied  from  a  spring  upon  or  just 
south  of  the  said  tract  of  defendant's  land,  and  from  which  spring  there 
is  a  natural  water-course  across  defendants'  said  tract  of  land,  across  St. 
Clair  street  and  through  the  land  of  the  plaintiff  to  said  pond,  which 
stream  of  water  has  for  years  been  running  through  a  pipe  laid  in  said 
natural  water-course,  from  which  said  pond  has  been  supplied  with 
running  water.  That  the  defendants  are  improving  their  said  tract  of 
land  by  subdividing  the  same  into  lots,  opening  streets  through  it,  con- 
structing sewers  iu  said  street,  and  in  constructing  said  sewers  defendants 
will,  and  they  threaten  to  do  so,  cut  through  the  said  v^ater  pipe  and 
divert  the  water  flowing  therein  and  therefrom  and  totally  cut  off  the 
supply  of  water  to  plaintiff's  pond,  thereby  causing  her  irreparable  injury 
and  damage.  • 

Upon  the  filing  of  this  petition  the  judge  of  the  court  allowed  an 
injunction  order  to  issue,  restraining  the  defendants,  and  each  of  them, 
from  the  further  prosecution  of  the  work  of  improving  and  sewering 
their  said  premises.  The  defendants  having  been  served  with  process, 
filed  a  demurrer  to  the  petition,  stating  as  grounds  of  demurrer,  among 
other  things,  that  the  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  defendants  also  filed  a  motion  to  vacate  the 
order  of  injunction  previously  issued  by  the  court.  At  the  time  of  the 
hearing  of  this  motion,  the  demurrer  to  the  petition  was,  with  the  con- 
sent of  parties,  overruled,  and  the  case,  therefore,  came  on  for  hearing 
upon  the  motion  of  the  defendants  to  vacate  and  set  aside  the  order  of . 
injunction  previously  issued. 

Before  proceeding  with  the  hearing  of  the  testimony  the  counsel  in 
the  case,  together  with  the  court,  visited  the  premises,  and  although  it 
is  apparent  that  substantial  changes  have  taken  place  in  the  lay  of  the 
land  during  the  time  covered  by  the  investigation,  this  view  materially 
aided  the  court  in  understanding  and  applying  the  testimony  offered  in 
the  case.  The  affidavits  on  both  sides  are  numerous,  and,  in  addition 
to  the  affidavits,  each  party  produced  a  large  number  of  witnesses. 
There  is  much  conflict  in  the  testimony,  and  it  demonstrates  what  courts 
and  juries  have  so  often  felt,  that  where  the  question  is  one  ot^  opinion 
and  not  strictly  fact,  though  that  opinion  should  be  founded  on  scientific 
principles  ot  professional  skill,  the  inquiry  is  painfully  unsatisfactory 
and  the  answers  strangely  contradictory. 

In  general,  taking  all  the  testimony  into  consideration,  it  is  made 
to  appear  that  there  was  and  is  a  ravine  on  the  plaintiff's  land,  extend- 
ing to  St.  Clair  street  and  across  St.  Clair  street  southerly,  becoming 
shallower  until  it  runs  out  to  the  level  ground,  a  distance  of,  perhaps^ 
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fifteen  or  twenty  rods,  or  more,  south  of  St.  Clair  street,  on  the  lands, 
now  owned  by  the  defendant. 

Many  years  ago  the  owner  of  the  land  now  owned  by  Mrs.  Dissette 
constructed  a  dam  across  this  ravine,  perhaps  a  couple  of  hundred  feet 
north  of  St  Clair  street,  and  this  created  a  little  lake  or  pond,  the  upper 
end  of  which  came  up  near  St.  Clair  stteet.  The  source  of  the  water 
which  fed  this  lake  is  not  very  clear.  The  ground  on  the  margin  of  the 
lake,  at  the  side  of  the  ravine,  was  of  a  spongy  nature,  and  it  is  also  quite 
apparent  that  the  water  came  across  St.  Clair  street  from  this  ravine,  to 
which  I  have  made  reference.  A  number  of  years  ago,  when  Judge 
Dissette  purchased  these  premises,  or  Mrs.  Dissette  purchased  these 
premises,  the  old  wooden  dam  was  taken  out  and  a  more  substantial 
structure  of  stone  was  constructed,  and  from  that  day  to  this,  this  little 
pond  or  lake  upon  her  premises  has  been  maintained  with  substantially 
the  same  stage  of  water  as  before.  For  a  number  of  years  after  the 
property  was  purchased  by  the  plaintiff  it  was  used  for  watering  stock 
and  for  other^  purposes  excepting,  perhaps,  domestic  or  culinary  pur- 
poses. At  times  ice  was  cut  from  the  surface  of  the  lake;  it  was  also 
used  as  a  fishing  pond,  but  for  a  number  of  years  last  past,  and  since  the 
city  water  mains  have  carried  the  water  out  in  that  vicinity,  there  has 
been  but  little  practical  use  for  the  water,  the  chief  value  of  this  lake  at 
the  present  time,  in  the  opinion  of  the  court,  being,  in  efiect,  that  it 
adds  to  the  attractions  of  the  plaintiff's  premises. 

The  water  at  the  head  of  the  dam  is  quite  deep,  twelve  feet  or  more, 
shade  trees  surround  it,  and  being  near  the  plaintiff's  residence  and  St 
Clair  street,  its  appearance  is  quite  ornamental.  At  the  present  time 
the  water  runs  into  this  lake  from  a  small  tile,  crossing  St.  Clair  street, 
and  this  tile  runs  thence  in  a  southerly  direction  to  an  open  spring* 
or  catch-basin,  as  it  has  been  called,  and  it  is  said  that  the  water  is 
brought  to  this  catch-basin  through  a  pipe  from  a  point  still  further  to 
the  southeast,  and  which  was  originally  laid  in  the  bottom  of  a  ravine 
where  the  water  ran;  and  Dr.  Burton,  defendant's  grantor,  some  twelve 
or  more  years  ago  laid  a  drain  tile  from  this  catch-basin  northeasterly  to 
St.  Clair  street  for  the  purpose  of  draining  his  land  and  rendering  the 
same  fit  for  cultivation. 

It  is  claimed  also,  by  the  plaintiff,  that  this  drain  tile  placed  by  Dr. 
Burton  from  the  catch-basin  down  to  St.  Clair  street  was  laid  in  the 
bottom  of  the  ravine  where  there  was  a  natural  water-course,  and  that 
the  public  authorities  constructed  a  sluice-way  through  St.  Clair  street 
so  that  the  water  found  its  way  into  the  head  of  the  lake  on  plaintiff's 
premises. 

The  defendants,  Lowrie  Brothers,  purchased  twenty-two  acres  of 
this  land  from  Dr.  Burton  and  others  a  year  or  so  ago,  caused  it  to  be 
surveyed  into  about  one  hundred  and  fifty  lots,  upon  which  streets  have 
been  laid  out^  and  they  are  now  proceeding  to  improve  the  same  by  con- 
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stmcting  sewers,  planting  trees,  building  dwelling  houses;  and  the  conten- 
tion of  the  plaintiff  is  that  by  the  construction  of  these  sewers  which  the 
defendants  are  building,  or  threaten  to  dig  and  build,  that  the  supply  of 
water  tor  this  lake  of  the  plaintiff's  will  be  cut  off  and  destroyed,  and 
that,  therefore,  irreparable  damage  will  be  done  to  the  plaintiff.  It  does- 
lk>t  appear  that  the  defendants  are  doing  anything  other  than  the 
improvement  of  their  premises  in  the  manner  stated.  This  purchase  on 
the  part  of  the  defendants  represents  an  investment  of  about  fifty  thou- 
sand dollars;  they  are  expending  or  have  expended,  in  improvements 
thereon,  about  twenty-five  thousand  dollars  more,  and  the  property 
is  now  to  be  brought  into  the  market. 

The  soil  of  the  defendant's  properly  which  they  are  improving, 
on  the  surface  and  to  a  depth  of  about  three  or  four  feet,  is  of  a  light 
sandy  nature,  but  below  that  it  is  a  quii^ksand,  or  what  competent 
witnesses  call  a  water  bearing  stratum,  in  which  there  are  springs 
of  water.  Water  is  found  at  a  few  feet  from  the  surface,  and  the 
digging  of  the  cellars  in  the  Vicinity  of  the  property  in  controversy 
shows  that  water  gathers  in  the  bottom  of  these  cellars.  * 

The  principal  issue  of  fact  in  the  case  relates  to  the  question  whether 
there  has  been  or  is  a  water-course  through  the  defendants'  premises  at 
the  point  or  points  indicated,  to  the  plaintiff's  premises,  thereby  feeding 
or  supplying  the  pond  or  lake  thereon.  The  plaintiff  alleges  that  there 
is  and  for  many  years  has  been  a  well  defined  stream  or  water-course 
running  across  the  defendants'  land,  across  St.  Clair  street  and  into  the 
lake  or  pond  of  the  plaintiff.  This,  the  defendants  deny,  and  the  defend- 
ants' contention,  is,  while  originally  there  was  a  ravine  extending  from 
St.  Clair  street  southeasterly  for  some  distance  over  and  through  the 
defendants*  land,  that  the  portion  of  said  ravine  extending  from  St. 
Clair  street  southward  for  some  distance,  was  simply  a  wet,  marshy  piece 
of  ground  upon  which  willows  and  bushes  were  growing,  and  that  the 
water  coming  down  through  said  swale  or  ravine  was  not  a  running 
stream  or  water-course,  but  that  it  was  in  the  nature  of  drainage  or 
waters  percolating  through  the  surface  of  the  soil  and  from  the  wet  and 
spongy  nature  of  the  land,  and  that  the  drain  tiles  which  were  subse- 
quently put  in  this  ravine  were  simply  for  the  purpose  of  collecting  this 
percolating  water  and  carrying  it  to  St.  Clair  street,  in  order  to  make 
the  soil  dry  and  render  it  6t  for  cultivation. 

There  are  other  issues  of  fact  which  the  evidence  presents,  the 
defendant  claiming  that  the  lake  or  pond  upon  the  plaintiff's  premises 
is  of  no  value,  that  it  should  be  abated  as  a  nuisance,  that  the  water  is 
impure  and  unwholesome,  giving  forth  noxious  odors,,  rendering  the 
neighborhood  dangerous  and  unhealthy,  that  the  abatement  of  this  pond 
and  the  filling  up  of  the  same,  instead  of  being  an  injury  to  the  plaint  iff  ^ 
would  be  a  pecuniary  benefit  to  the  plaintiff  and  render  her  land  more 
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valuable  than  it  is  now,  and  that,  therefore,  the  cutting  off  of  the  water 
is  not  a  damage  to  the  plaintiff  of  which  she  can  complain. 

The  plaintiff,  on  the  other  hand,  insists  that  the  water  is  pure  and 
wholesome,  and  that  in  years  past  it  has  been  used  in  the  manner  here- 
inbefore stated.  And  considerable  testimony  has  been  offered  to  the  court 
along  this  line,  pro  and  con. 

The  motion  of  the  defendant  raises  certain  other  legal  objections  to 
the  allowance  of  the  order  of  injunction,  which  are  really  involved  in* 
the  demurrer,  but  which  also  come  up  for  consideration  on  this  motion* 
and  these  are  stated  in  the  motion,  and  it  is,  perhaps,  not  necessary  to 
reiterate  them. 

The  remedy  by  injunction  is  provided  by  sec.  5572,  Rev.  Stat., 
and  it  is  claimed  that  the  petition  does  not  set  forth  a  cause  of  action 
sufficient  under  this  section,  and  that  there  is  no  allegation  that  the 
plaintiff  is  in  possession  and  enjoyment  or  control  of  her  premises;  that 
there  is  no  allegation  that  her  property  will  not  be  just  as  valuable' 
without  the  pond  as  with  it.  The  allegation  that  she  would  suffer  irre- 
parable injury,  it  is  claimed,  is  merely  the  statement  of  a  legal  conclu- 
sion, and  in  the  absence  of  a  statement  of  facts  showing  wherein  or  how 
she  is  injured,  is  not  sufficient 

It  is  urged  that  the  petition  must  not  only  show,  but  the  plaintiff 
must  establish  that  she  would  suffer  material  and  substantial  injury  bj 
the  acts  of  the  defendants.  It  is  urged  also  that  there  is  not  an  allega- 
tion  in  the  petition  to  show  that  the  pond  or  lake  upon  the  plaintiff's 
that  premises  was  or  had  been  at  any  time  for  years  applied  to  any  use,  and 
inasmuch  as  there  is  nothing  in  the  petition  to  show  that  she  was  using 
it  for  any  domestic,  manufacturing  or  agricultural  purposes,  that,  there, 
fore,  there  are  no  facts  in  the  petition  that  the  destntction  of  this  pond 
would  be  of  any  damage  whatever  to  the  plaintiff.  There  is  no  allega- 
tion in  the  petition  that  the  defendants  or  either  of  them  are  insolvent 
or  unable  to  respond  in  damages  for  any  judgment  that  might  be  obtained 
against  them  in  an  action  at  law. 

These  questions  have  been  discussed  by  counsel,  but  in  disposing 
of  the  questions  involved,  the  case  being  one  of  equitable  cognizance, 
taking  everything  into  consideration — the  inadequacy  perhaps  pt  anj 
legal  remedy  growing  out  of  the  continuous  nature  of  the  trespass  Or 
supposed  trespass  complained  of-  I  am  not  disposed  to  take  a  technical 
view  of  the  allegation  of  this  petition,  and  feel  disposed  to  give  the 
allegations  of  the  petition  a  liberal  construction  so  that  it  may  cover 
not  only  what  is  expressly  alleged  and  stated  therein  but  also  such  facts 
as  are  fairly  and  necessarily  implied  from  what  is  so  stated. 

Section  5572,  Rev.  Stat. ,  in  regard  to  an  order  of  injunction  is  as 
follows: 

''When  it  appears  by  the  petition  that  the  plaintiff  is  entitled  to  the 
relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in  restrain* 
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ing  the  commission  of  continuance  of  some  act,  the  commission  or  con-.  • 
tinoance  of  which,  during  the  litigation,  would  produce  great  or  irrepar* 
able  injury  to  the  plaintiff,  etc./'  then  a  temporary  injunction  may  be 
allowed. 

The  granting  of  an  order  of  injunction  is  the  exercise  of  a  high, 
power,  and  the  section  above  quoted,  therefore,  properly  limits  it  to  cases 
where  the  plaintiff  is  in  danger  of  sustaining  great  or  irrerapable 
injury.  The  burden  of  proof,  therefore,  is  upon  the  plaintiff,  and  she 
must  establish  her  allegations  by  a  preponderance  of  the  evidence. 

And  in  respect  to  such  application,  Brinkerhoff,  J.,  in  Kellogg  ▼.. 
Treasurer  of  Lorain  county,  15  Ohio  St.  64  at  page  6t),  uses  the  follow- 
ing language: 

**It  is  not  for  every  threatened  violation  of  the  legal  rights  of  a  partj 
that  a  court  of  equity  will  intervene  with  its  preventive  remedy  by 
injunction,  even  in  cases  where  that  remedy  would  be  efficient  A  party 
appealing  to  a  court  of  equity  must  make  a  case  which  can  commend 
itself  to  the  conscience  oi  the  court." 

Again,  in  Cincinnati  Consolidated  St.  R.  Co.  v.  Cincinnati,  7  Ohio 
Dec.  Re.,  125,  126,  the  court  used  the  following  language  in  respect  t» 
the  equitable  remedy  of  injunction: 

"The  court  is  governed  by  a  consideration  of  the  comparative  muh 
chief  or  inconvenience  to  the  parties  which  may  arise  from  granting 
or  withholding  the  injunction,  and  will  take  care  so  to  frame  its  order 
as  not  to  deprive  either  party  of  the  benefit  he  is  entitled  to,  if  in  the 
event  it  turns  out  that  the  party  in  whose  favor  the  order  is  made  shall 
be  in  the  wrong.  If  upon  the  balance  of  convenience  and  inconvenience 
it  appears  that  a  greater  damage  would  arise  to  the  defendant  by  granL 
ing  the  injunction,  in  the  event  of  its  turning  out  afterwards  to  have 
been  wrongfully  granted,  than  to  the  plaintiff  from  withholding  it,  in 
the  event  of  the  legal  right  proving  to  be  in  his  favor,  the  injunction 
will  not  be  granted.  The  burden  lies  upon  the  plaintiff,  and  the  party 
applying  for  the  injunction,  of  showing  that  his  inconvenience  exceeds 
that  of  the  defendant.  He  must  make  a  comparative  inconvenience 
entitling  him  to  the  interference  of  the  court.  In  balancing  the  compara* 
tive  convenience  or  inconvenience  from  granting  or  withholding  the 
injunction,  the  court  will  take  into  consideration  what  means  it  has  of 
putting  the  party  who  may  be  ultimately  successful  in  the  position  he 
would  have  stood,  if  his  legal  rights  had  not  been  interfered  with." 

Quoting  again  from  High  on  Injunctions,  Vol.  1,  sec.  10:  "The 
utmost  care  should  be  observed  in  the  exercise  of  the  jurisdiction,  and 
relief  should  only  be  allowed  upon  a  clear  necessity  being  shown  of 
affording  immediate  protection  to  some  right  or  interest  of  the  party 
complaining  which  would  otherwise  be  seriously  injured  or  impaired. 
The  right  to  a  preliminary  injunction  is  not  ex  deHio  justicua,  but  the 
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application  is  addressed  to  the  sound  discretion  of  the  court  to  be  guided 
according  to  the  circumstances  of  the  particular  case." 

Again,  'Vhere  the  legal  right  is  not  sufBciently  clear  to  enable  a 
court  of  equity  to  form  an  opinion,  it  will  generally  be  bestowed,  in 
deciding  an  application  for  a  preliminary  injunction,  by  considerations 
of  the  relative  convenience  and  inconvenience  which  might  result  to  the 
parties  from  the  granting  or  withholding  of  the  light.  And  where, 
upon  balancing  such  considerations, it  is  apparent  that  the  act  com* 
plained  of  is  likely  to  result  in  irreparable  injury  to  the  complainant 
and  the  balance  ot  the  inconvenience  preponderates  in  his  favor,  the 
faijunction  will  be  granted;  but  where,  upon  the  other  hand,  it  appears 
that  greater  danger  is  likely  to  result  from  granting  than  from  with* 
holding  the  relief,  or  ^here  the  inconvience  seems  to  be  equally  divided 
as  between  the  parties,  the  injunction  will  be  refused  and  the  parties 
left  as  they  are,  until  the  legal  right  can  be  determined  at  law." 

Perhaps  these  references  are  sufficient,  as  showing  the  general  rule 
which  controls  courts  in  the  exercise  of  this  jurisdiction,  and  glided  by 
these  principles,  I  will  come  at  once  to  the  main  point  of  contention  in 
this  case:  First,  has  the  plaintiff,  by  evidence,  made  it  sufficiently 
clear  to  the  court  that  there  was  at  the  time  of  the  application  of  this 
order,  a  water-course  upon  the  defendants*  land,  running  to  and  upon 
the  plaintiff's  premises,  in  the  sense  in  which  the  term  wcUer-course  is 
used  in  the  law? 

In  ordinary  acceptation,  the  term  water-course  is  generally  very 
accurately  understood.  In  farming  communities  and  where  brooks, 
rivulets,  small  streams  and  rivers  exist,  there  can  be  very  little  mis- 
understanding or  misapprehension  in  regard  to  what  is  meant  by  a  water- 
course, but  it  has  been  defined  by  the  courts  in  numerous  cases  as  fol- 
lows: ''A  water-course  is  a  stream  of  water  usually  flowing  in  a  definite 
channel,  having  a  be  and  sides  or  banks,  and  discharging  itself  into 
some  other  stream  or  body  of  water.  The  flow  of  water  need  not  be 
constant  but  must  be  something  more  than  a  mere  surface  drainage 
occasioned  by  extraordinary  causes.  There  must  be  substantial  indica- 
tions of  the  existence  of  a  stream  which  is  ordinarily  a  moving  body  of 
water." 

Angell  on  Water-courses,  sec.,  4:  '*It  need  not  be  shown  to  flow 
continuously,  and  it  may  at  times  be  dry,  but  it  must  have  a  well-defined 
and  substantial  existence.  A  mere  right  of  drainage  over  the  general 
surface  of  land  is  very  different  from  the  right  to  the  flow  of  a  stream  or 
brook  across  premises  of  another." 

The  cases  on  this  subject  are  exceedingly  numerous,  but  the  above 
definition  is  generally  adopted,  and  in  regard  to  this  question  as  a  matter 
of  fact,  the  testimony  is  exceedingly  conflicting.  Witnesses  on  both  sides 
of  high  character  and  intelligence,  and  whose  memory  goes  back  to 
almost  pioneer  times,  have  testified  pro  and  con  in  regard  to  this  so- 
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called  stream,  and  it  would  take  much  longer  time  than  I  can  give  to 
the  decision  of  this  question  to  review  in  detail  the  testimony  so  pre- 
sented to  the  court. 

The  land  now  occupied  and  owned  by  the  defendants  has  been  to 
some  extent  filled  up.  It  is  cultivated,  and  on  the  surface  it  shows  no 
trace  or  indication  of  flowing  water  or  a  water-course.  Dr.  Burton,  the 
defendant's  grantor  some  ten  or  twelve  years  ago,  in  order  to  dispose  of 
the  water  that  rose  and  sometimes  overflowed  at  the  so-called  spring  or 
catch-basin,  laid  a  pipe  through  the  swale  or  ravine  down  to  St.  Clair 
street,  and  some  witnesses  claim  that  at  St.  Clair  street  it  ran  in  a  ditch 
westerly  along  by  the  cemetery;  and  on  the  other  hand,  it  is  claimed  that 
that  was  impossible  owing  to  the  higher  character  of  the  ground  of  the 
cemetery,  but  that  it  ran  through  a  sluice  across  St.  Clair  street  into  this 
pond,  and  from  this  pond  down  to  Englehart  brook  turough  a  ravine. 
After  this  pipe  was  laid  by  Dr.  Burton,  the  ravine  was  to  some  extent 
filled  up  at  that  point,  so  that  now,  and  for  ten  ot  twelve  years  back  per- 
haps, it  has  been  tillable  land  and  used  for  the  purposes  of  market 
gardening.  The  petition  lays  the  stream  of  water  through  and  irom 
this  catch-basin  to  and  across  St.  Clair  street. 

Now,  I  have  selected  a  few  witnesses  on  both  sides  of  this  proposi- 
tion as  representative  ot  the  mass  of  testimony  on  both  sides.  First, 
there  is  Mrs.  Johnson,  the  widow  of  the  former  owner  of  the  land  now 
owned  by  Mr.  N.  B.  Clark  lying  adjacent  to  and  north  of  defendants' 
premises.  She  avers  that  years  ago  a  water-pipe  was  put  in  a  ravine 
running  from  the  Clark  property  down  upon  this  land  of  the  defendants, 
and  thence  down  to  the  catch-basin,  and  that  this  water-pipe  was  laid  in 
a  channel  where  the  water  naturally  run  as  a  stream.  This  testimony 
appears  by  affidavit,  and  her  son,  Mr.  Jonhson,  corroborates  his  mother 
mainly  in  her  lecollection  of  this  condtion  of  the  flowing  water.  And 
it  is  but  just  to  say  that  a  large  number  of  other  witnesses  testified  to 
the  existence  in  former  times,  and,  indeed,  down  to  within  ten  or  twelve 
years,  of  a  stream  of  water  perhaps  small  in  volume  extending  from  this 
catch-basin  down  St.  Clair  street  and  across  St.  Clair  street  to  the  plain- 
tiff's premises. 

And  on  the  part  of  the  defendant  a  large  number  of  witnesses  with 
equal  positiveness  testify  that  while  the  land  of  the  defendants  at  that 
time  and  down  until  it  was  piped  and  drained  by  Dr.  Burton*  was  simply 
a  swale  or  marshy  swampy  bottom,  over  which  the  surface  water  spread, 
being  the  drainage  from  the  lands  higher  up,  but  that  it  never  acquired 
the  character  of  a  stream  with  a  bed  and  banks  and  flowing  in  a  well- 
defined  direction. 

There  are  two  witnesses  on  the  part  of  the  defendant  whose  oppor- 
tunities for  observing  were  such  that  I  think  I  may  call  attention  to 
their  testimony.  The  first  is  Dr.  Burton,  the  former  owner  or  part 
owner  of  the  premises  now  owned  by  the  defendants.     His  testimony 
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diat  there  was  no  water-coarse  there  other  than  that  the  ground  was  wet» 
and  boggy  and  generally  unfit  for  cultivation  in  that  ravine;  that  the 
water  spread  over  it  up  as  far  as  the  catch-basin»  and  that  he  put  the. 
pipe  in  himself  down  to  St.  Clair  street  for  the  purposes  of  drainage, 
{lied  the  pipe  over  with  soil,  and  that  from  that  time  to  this  the  land  has 
been,  cultivated.  He  avers  that  there  was  no  connecton  with  the  plain, 
miff's  pond  that  he  knew  of,  and  that  if  any  pipe  was  laid  across  or^ 
sluice-wa>  put  in  across  St.  Clair  street,  connecting  with  this  drain  tile 
-of  his,  he  had  no  knowledge  of  it  and  never  consented  to  it.  But  he 
testifies  with  positiveness  that  there  was  no  water-course  there  such  as 
I  have  defined. 

In  addition  to  this  is  the  testimony  of  Mr.  Albert  Kreuger,  who 
testifies  that  for  the  past  twenty-two  years  he  has  been  entirely  familiar 
with  this  property;  that  about  fifteen  years  ago  while  living  on  said 
property  as  a  tenant,  in  order  to  secure  better  facilities  for  gardening,  he 
inserted  a  catch-basin  at  a  point  about  three  hundred  feet  from  St.  Clair 
street;  that  where  the  water  came  from  that  entered  this  catch- basin,  he 
did  not  know,  but  that  it  was  an  underground  supply,  ^nd  that  there 
never  has  been  within  twenty-two  years  any  water-course  on  the  land  of 
the  defendants  running  across  and  over  said  lands.  And  further,  that 
during  all  of  the  time  prior  to  the  date  of  the  inserting  the  catch-basin, 
the  land,  being  naturally  low  from  this  point  westerly  towards  St.  Clair 
street,  was  marshy  and  wet  at  certain  seasons  of  the  year,  causing  such 
an  over-flow  at  said  point  last  above  mentioned,  but  that  during  a  large 
portion  of  the  year,  it  was  absolutely  dry.  And  he  avers  further,  that 
the  water  did  not  and  never  has  in  the  memory  of  affiant  crossed  SL 
Clair  street  in  any  natural  manner. 

Now  in  this  conflict  of  testimony  between  the  plaintiff  and  the 
defendant,  as  to  the  existence  or  non-existence  of  this  water-course  or 
water  supply,  I  have  placed  great  reliance  upon  the  testimony  of  Mr. 
Brown,  whose  knowledge  as  a  civil  engineer  and  whose  fairness  and 
•candor  as  a  witness  greatly  impressed  me. 

Mr.  Brown  came  to  Glenville  about  the  year  1873,  and  since  that 
time  he  has  been  familiar  with  the  I<owrie  property  and  states  that  the 
first  recollection  he  had  of  the  property  there  was  a  low  place  filled  witk 
willows,  alders  and  swamp  weeds  extending  along  up  diagonally  towards 
the  bam  that  stands  on  the  premises,  "and  sometimes/'  he  says,  "I 
noticed  water  running  in  it,  I  could  not  say  whether  the  water  ran  at 
all  times  of  the  year,  but  when  they  improved  St.  Clair  street,  I  found 
there  had  been  a  provision  made  to  carry  water  across  the  street  at  that 
point,  there  was  a  stone  bos  culvert  there;  that  was  in  1888  or  1880;*' 
and  he  says,  "I  think  there  was  some  water  running  through  it."  And 
in  answer  to  a  question  he  says,  '* My  recollection  is  there  was  mote 
water  there  at  times  than  there  was  at  others.  It  seemed  to  be  some- 
times after  heavy  rains  that  water  would  be  increased,  and  it  seemed 
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to  me  to  be  necessary  to  build  a  drain  to  take  away  water  that  came  la 
tliat  part  of  St.  Clair  street."  Mr.  Brown  was  then  asked  this  question: 
•  *During  your  recollection,  was  there  at  any  time  upon  the  Lowrie  propertj 
running  upon  the  surface  of  the  soil,  any  creek,  river,  rivulet  or 
water-course  formed  by  water  running  through  a  channel  in  which 
there  was  a  bed  and  banks  made  by  the  water  itself?'*  And  his 
answer  was:  '*I  can't  say  that  there  was  any  channel  or  any 
banks  made  by  the  water  but  I  remember  a  low  place  or  a  swale 
that  extended  diagonally  across  that  property,  although  I  don't 
remember  any  running  stream  in  the  center  of  it" 

And  in  respect  to  this  bubbling  spring  called  the  catch-basin,  he 
-was  asked  the  question,  "Is  there  a  bubbling  spring  there  out  of  which 
"Water  comes  and  runs  off  in  a  channel  beyond  the  spring  or  was  there 
at  the  time  of  the  beginning  of  this  action?"  And  he  answered:  "The 
-water  gathers,  comes  in  there  and  gathers  there,  because  it  is  lower  than 
any  point  around  it,  and  that  land  being  underlaid  with  strata  saturated 
with  water,  of  course,  the  water  would  gather  there.'*  In  answer  to  a 
question  by  the  court  Mr.  Brown  stated  as  to  the  source  of  the  water 
tliat  made  its  appearance  at  the  spring  or  catch-basin,  as  follows: 
•*I  should  say  that  it  is  water  that  is  discharged  from  a  stratum  of  quick- 
sand saturated;  I  should  say  that  the  swale  had  been  a  gathering  place 
for  that  water  and  was  conducted  to  the  pipe." 

Taking  all  this  testimony  into  consideration  fi^o  and  can^  in  con- 
nection with  what  is  still  apparent  and  observable,  I  cannot  find  that 
the  testimony  of  the  plaintiff  as  to  the  existence  of  a  water-course  within 
proper  meaning  of  that  term,  shows  that  it  ever  existed  upon  the  defend- 
ants' land.  That  there  was  a  ravine  there  and  that  it  was  low  and  wet 
at  places,  and  that  water  ran  through  it  most  of  the  year,  making  the 
land  in  places  swampy,  overgrown  with  bushes,  etc.,  and  that  the  water 
from  that  location  went  through  the  sluice  into  the  plaintiff's  pond,  is 
doubtless  true;  but  the  evidence  that  it  ever  had  the  character  of  a 
water-course  within  the  meaning  of  the  law,  is  not  sufficiently  clear  to 
enable  the  court  to  so  find. 

The  land  doubtless  from  the  catch-basin  down  and  from  the  catch- 
basin  southwesterly  was  springy,  lull  of  springs,  or,  in  the  language  of 
Mr.  Brown,  it  was  a  water  bearing  strata.  This  water  percolates  through 
the  soil  and  was  gathered  into  a  drain  for. the  purpose  of  drainage;  the 
land  thereby  came  dry  or  reasonably  so,  and  fit  for  cultivation,  and  I  am 
inclined  to  think,  from  all  the  evidence,  that  the  water  appearing  in  this 
spring  or  catch-basin  is  explained  by  the  fact  that  it  was  conducted  as 
waters  percolating  through  the  soil  and  carried  in  a  drain-tile  to  that 
point. 

Now,  supposing  this  spring  or  catch-basin  from  which  Dr.  Burton 
laid  the  tile  to  St.  Clair  street  and  which  is  described  in  plaintiff's  peti- 
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tion,  to  have  been  caused  by  percolating  water  as  I  have  described  it» 
what  is  the  law? 

It  seems  to  me  that  Frazier  v.  Brown,  12  Ohio  St.  294,  is  clearly  and 
strongly  in  point.  In  that  case,  Judge  Brinkerhoff  reviews  at  great 
length  surface  and  sub-surface  streams  and  water-courses,  and  I  quote 
from  the  syllabus:]  .  » 

'*In  the  absence  of  express  contract  and  positive  legislation  as 
between  proprietors  of  adjoining  lands,  the  law  recognizes  no  correlative 
rights  in  respect  to  underground  waters  percolating,  oozing  or  filtrating 
through  the  earth.  Hence,  where  a  land-owner  digs  a  hole  in  his  own 
land  for  purposes  connected  with  the  use  of  his  own  land,  thereby  cutting 
oflf  or  diverting  underground  waters  which  have  always  been  accustomed 
to  percolate  and  ooze  through  his  land  to  the  land  of  an  adjoining  pro- 
prietor and  there  to  form  the  source  of  a  spring  or  rivulet,  and  damage 
thereby  occasioned  to  such  adjoining  proprietor,-  is  damnum  absque 
injuria,** 

I  haven't  the  time  to  go  further  into  this  point  of  the  case,  and 
perhaps,  I  might  stop  here;  but  there  are  other  propositions  advanced 
and  points  made  that  ought  not  to  be  overlooked. 

The  claim  is  made  by  the  defendants,  that  there  is  really  no  injury 
to  the  plaintiff;  no  injury  which  the  law  would  recognize  even  though 
the  stream  is  cut  o£f.  If  this  is  a  water-course,  as  the  plaintiff  claims^ 
then  the  use  which  the  plaintiff  sees  fit  to  make  of  it  on  her  own  prem- 
ises, so  long  as  that  use  is  lawful,  is  neither  here  nor  there;  whether 
she  uses  it  for  a  fish  pond  or  for  the  purposes  of  ornament  or  for  watering 
stock  or  for  manufacturing  purposes,  is  a  matter  of  which  the  plaintiff 
and  the  owner  is  exclusively  the  judge.  If  this  stream  coming  down 
into  this  lake  has  the  character  of  a  water-course,  then  the  plaintifi  has 
the  right  to  use  it  in  any  manner  she  sees  fit. 

In  answer  to  this,  it  is  claimed  that  the  pond  is  really  a  nuisance;  that 
it  contains  the  germs  of  disease,  that  it  is  of  no  pecuniary  value,  in  fact 
an  injury  to  the  plaintiff's  premises.  And  in  this  connection  the  Lowrie 
brothers  both  file  aflBdavits  tending  to  show  that  Judge  Dissette  as  the 
plaintiff's  a;^ent  recognized  it  as  such,  and  was  anxious  to  have  it 
filled  up,  and  in  fact  contracted  with  defendants  to  fill  in  a  certain  por- 
tion o\  that  pond  at  the  upper  end,  and  that  they  did  put  in  some  two 
hundred  yards  of  earth  filling  in  the  pond,  a  part  of  the  way  from  St.  Clair 
street  back  into  the  lake,  and  that  Judge  Dibsette  wished  to  have  it 
wholly  filled  up,  and  that  his  premises  would  be  of  more  value  when  the 
lake  w^s  filled  up  and  made  level,  than  it  is  now.  And  this  testimony 
is  perhaps  relevant  upon  the  question  which  the  case  presents,  whether 
or  not  the  plaintiff  has  sustained  or  is  in  dant^er  of  sustaining  great  and 
irreparable  damage.  And  also  in  support  of  this  contention  there  is  the 
testimony  of  a  physician  living  in  the  neighborhood  who  ascribed  the 
fact  that  certain  of  his  patients  living  near  that  lake  or  pond  were 
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stricken  with  typhoid  fever,  and  which  he  says,  in  his  opinion,  is  due 
to  the  existance  of  this  lake  or  pond,  and  the  stagnant  and  unwholesome 
water  it  contained. 

I  do  not  remember  that  Judge  Dissette  contradicted  the  testimony 
of  Lowrie  brothers  as  to  the  filling  up  of  this  lake  at  the  upper  end,  and 
as  to  what  he  said  at  the  time  regarding  the  character  of  this  pond  and 
as  to  the  necessity  and  probability  of  its  having  to  go  or  be  filled  up  in 
the  near  future. 

Upon  this  point,  I  may  say  that  from  the  view  which  was  presented 
to  the  court,  that  this  pond  had  the  appearance  of  being  a  pretty  lake  and 
an  ornament,  giving  it  a  fine  landscape  character.  Nevertheless,  taking 
into  consideration,  its  nearness  to  the  city  of  Cleveland,  that  in  the  end 
the  plaintiff  will  oe  pecuniarily  benefited  by  having  the  dry  land  appear 
where  the  pond  now  stands — at  all  events,  on  this  one  point,  the  injury 
to  the  plaintiff,  by  cutting  off  this  stream,  even  though  it  is  to  be  held 
and  taken  as  a  water-course,  and  the  removal  of  this  pond  as  a  matter  of 
dollars  and  cents,  is  so  disproportionate  to  the  injury  which  this  injunc- 
tion must  work  to  the  defendants  in  depriving  them  of  the  use  of  their 
property  in  their  efforts  to  lay  out  lots  and  in  the  building  of  residences 
and  the  making  of  homes  to  be  occupied  as  such,  that  upon  balancing 
the  conveniences  upon  one  hand  and  the  inconveniences  and  injury  upon 
the  other,  the  case  is  wholly  with  the  defendants.  At  all  events* 
a  court  of  equity  ought  not,  under  the  rule  which  I  have  previously 
stated,  tie  the  hands  of  the  defendants  in  such  a  case  where  they  would 
be  so  seriously  and  greatly  injured  and  inconvenienced,  in  order  to 
maintain  a  relatively  small  benefit  and  convenience  due  the  plaintiff. 

The  rule  of  law  in  regard  to  water-courses  and  the  rights,  duties 
and  obligations  of  riparian  proprietors  depend  very  much  upon  circum- 
stances. The  measure  of  right  in  regard  to  streams  and  brooks  in  the 
country,  for  instance,  in  farming  communities  and  where  the  owners 
are  engaged  in  agricultural  pursuits,  the  raising  of  stock,  can  hardly  be 
taken  as  the  measure  of  right,  duty  and  obligation  in  urban  commun- 
ities, and  upon  the  outskirts  of  a  city. 

The  city  of  Cleveland  is  a  large  commercial  city,  rapidly  growing 
in  population  and  extending  its  boundaries  in  all  directions.  This  it  is 
enabled  to  do  by  the  street  car  lines  which  extend  in  every  direction  into 
what  was  recently  surburban  property,  and  where  farming  lands  lying 
adjacent  to  a  city  are  rapidly  becoming  a  part  of  the  city  and  are  needed 
for  the  erection  of  homes  for  the  people,  a  different  rule  must  be  applied. 
A  few  years  ago,  perhaps,  no  one  thought  of  the  city  extending  out  as 
far  as  it  has  in  this  direction,  and  the  period  is  not  very  remote  when 
the  hamlet  of  Glenville  will  become  a  part  of  the  city  of  Cleveland. 
This  twenty-two  acres  now  owned  by  the  defendants  has  come  into 
demand  and  can  no  longer  be  regarded  as  a  part  of  a  farm,  but  it  is  in 
reality  urban  property,  and  it  is  to  be  laid  out  into  city  lots,  streets  to  ioter- 
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iect  it  aod  sewers  must  be  necessarily  constructed^  and  all  the  improve- 
ments made  that  relate  to  property  of  that  description.  And  the  rights 
which  may  properly  inhere  and  be  enforced  in  these  twenty-two  acres 
of  land,  were  it  to  be  regarded  simply  as  farming  property,  must  give 
way  to  the  march  of  progress  and  the  nr eds  and  requirement  of  a  modem 
civilization  and  progress.  And  to  apply  this  to  the  present  controversy, 
the  defendants  are  doing  only  what  they  have  a  right  to  do  upon  their 
own  land,  m  the  improvement  thereof.  This  allotment  cannot  be  laid 
out  in  lots  and  dwelling  houses  erected  upon  these  lots  without  sewers 
and  other  improvements;  cellars  must  be  dug,  water  must  be  laid,  sewers 
constructed;  necessarily  this  will  interfere  with  precolating  waters  and 
with  the  sources  of  streams.  I  cannot  conceive  how  the  defendants  can 
make  the  improvements  that  they  desire  to  make  and  are  about  to  make 
in  the  laying  out  of  this  allotment  without  intercepting  and  cutting  off 
the  water  supply  that  is  said  to  come  down  from  their  land  to  the  plain- 
tiff's premises. 

If  this  injunction  is  to  stand  and  the  defendants  prevented  from 
constructing  these  sewers,  then  the  improvements  projected  must  stop 
where  they  are  and  possibly  it  would  result  in  this,  that  the  boundaries 
of  the  city  of  Cleveland  could  go  no  further  than  they  have  already  reached 
in  this  direction. 

This  view  of  the  case  cannot  be  and  ought  not  to  be  laid  out  of  view 
in  the  disposition  of  this  motion  to  vacate  order  of  injunction  heretofore 
granted. 

I  have  thus  hastily  given  the  reasons  for  vacating  and  setting  aside 
the  injunction  which  has  been  issued  in  this  action.  I  do.this'with  some 
reluctance,  for  the  reason  that  I  am  convinced  that  the  plaintiff  esteems 
and  feels  that  the  cutting  off  of  the  supply  of  water  for  this  lake,  at  least 
io  far  as  that  supply  has  come  from  the  defendants*  land,  is  a  serious  loss. 

But  even  if  the  court  should,  upon  the  present  hearing,  refuse  to 
grant  this  motion  and  allow  the  injunction  to  stand,  I  am  satisfied  from 
all  of  the  testimony  that  it  will  be  but  a  short  time  that  the  plaintiff's 
premises  will  be  largely  benefited,  if  the  land  is  drained  and  the  ravine 
filled. 

This  being  the  view  of  the  court,  it  is  ordered  that  the  injunction 
order  heretofore  issued,  be  vacated  and  set  aside. 

if/.  IV.  Copty  Judge  Pennewell^  for  plaintiff. 

Dawley  &  Nason^  for  defendants. 
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DIVORCE  AND  ALIMONY. 

[Hamilton  Common  Pleas,  1899.] 

Isabella  Andrbss  v.  Augustus  H.  Andrbss. 

1.  DivoRCBy  Separation  and  Alimony  Contracts. 

In  cases  of  divorce,  separation,  or  alimony,  the  parties  may  negotiate  and 
contract  with  reference  to  a  division  of  their  property,  and  the  validity  and 
fairness  of  the  contract  will  be  measured  by  the  same  standards  as  any  other 
contract 

1  Such  Contracts  Bar  Rkcovbry  on  Account  or  Changed  Conditions. 

Where  a  contract  provides  for  the  permanent  division  of  the  husband'» 
property,  and  is  a  settlement  in  iull  and  a  release  of  all  claims,  and,  in  view 
of  all  the  circumstances  and  conditions  at  t)>e  time  it  was  entered  into,  i» 
fair  and  reasonable,  and  the  contract  is  ratified  by  the  court  and  adopted 
as  the  basis  of  its  order,  it  will  bind  the  parties,  and  preclude  a  subsequent 
inquiry  because  of  the  husband's  changed  circumstances. 

JBLKB,  J. 

On  July  21,  1890,  the  plaintiff  in  this  action,  Isabella  Andress,  in 
the  Hamilton  county  court  of  common  pleas,  brought  an  action  against 
the  defendant,  Augustus  H.  Andress,  for  alimony,  injunction,  etc.  The 
final  entry,  in  said  cause,  made  and  entered  by  Judge  Clement  Bates  on 
December  18,  1890,  is  as  follows: 

"The  plaintiS  above,  in  consideration  of  the  amount  paid  her, 
hereby  agrees  that  the  above  case  may  be  dismissed  at  the  defendant's 
cost,  and  the  amount  which  she  received  was  in  full  satisfaction  of  any 
and  all  claims  for  alimony,  or  any  claim  whatsoever,  against  the  defend- 
ant, and  this  is  settlement  in  full  of  all  matters  set  up  in  the  petiton  or 
otherwise. 

"And  the  sheriff  is  hereby  authorized  to  release  all  property  hereto- 
fore  restrained  in  his  hands." 

This  entry  is  particularly  set  up  in  the  answer  of  the  defendant  in 
the  case  at  bar,  and  an  agreement  or  receipt  which  at  that  time  passed 
between  the  parties  is  referred  to  in  the  answer,  but  not  specially  pleaded. 

This  receipt  is  substantially  in  the  same  terms  as  said  entry,  and  is 
set  out  in  Mr.  Dale's  brief  for  the  defendant,  and  upon  inquiry  by  the 
court  Mr.  Paxton,  plaintiff's  counsel,  admits  that  said  receipt  did  pass 
between  the  parties,  and  that  the  copy  set  out  in  defendant's  brief  is 
correct  and  may  be  treated  as  evidence  in  this  cause.  Said  receipt  is  as 
follows: 

'*The  undersigned,  plaintiff  above,  heret>y  acknowledged  receipt  of 
tSOO,  which  sum  is  in  full  of  any  and  all  claims  she  has  on  the  defend- 
ant for  alimony  or  otherwise,  and  is  in  full  settlement  of  that  matter 
between  said  parties,  and  she  hereby  consents  that  the  above  case  be 
dismissed  at  defendant's  costs. 

''Isabella  Andress. 

••In  the  presence  of  T.  B.  Paxton." 
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Upon  the  pleadings  and  this  evidence  the  action  is  submitted  to  the 
court. 

In  Olney  v.  Watts,  43  Ohio  St.,  499,  opinion  by  Appleton,  J., where 
the  Supreme  Court  holds  that  "a  party  to  a  decree  for  alimony  may»  by 
an  original  petition  and  suit,  obtain  a  modification  of  such  former  decree 
upon  proper  allegations  of  the  changed  conditions  and  circumstances  of 
the  parties,"  and  which  case  is  relied  upon  by  plaintiff's  counsel,  in  the 
beginning  of  the  opinion,  page  507,  the  Supreme  Court  said: 

'*If  the  decree  as  to  the  amount  of  alimony  to  be  paid  the  defendant 
was  the  result  of  an  agreement  of  the  parties,  and  simply  confirmed  by 
the  court,  and  that  appeared  by  the  direct  averments  of  the  petition,  we 
would  not  say  that  the  court  erred  in  sustaining  the  demurrer.  But  this 
nowhere  appears  by  direct  averment." 

And  at  the  bottom  of  page  508  the  court  further  said : 

"If,  however,  it  shall,  in  the  further  progress  of  the  case,  appear 
that  the  former  decree,  instead  of  being  in  the  nature  of  alimony  payable 
in  installments  for  the  support  of  the  wife,  was  in  the  nature  of  a  per* 
manent  division  of  the  husband's  property,  and  that  the  parties  fixed  the 
same  by  their  own  agreement,  and  the  action  of  the  court  in  the  premises 
was  simply  an  affirmance  of  the  agreement  by  consent,  this,  if  alleged 
and  proved,  may  furnish  a  complete  defense.  As  to  that  we  express  mm 
opinion  now.'* 

In  Meissner  v.  Bergman,  5  Circ.  Dec.,  225,  opinion  per  Haynes,  J., 
the  court  recognizes  an  agreement  of  this  kind  as  the  basis  of  the  court's 
decree.     In  speaking  of  it  the  court  said: 

"And  thereupon,  acting  upon  that  agreement,  the  court  proceeded 
to  and  did  enter  a  decree  of  that  kind,  not  as  a  matter  of  agreement  hy 
the  parties,  but  upon  the  evidence  of  the  parties  that  they  were  williiif^ 
that  it  should  he  entered: 

And  on  page  227  says  further: 

"And  upon  the  case  being  appealed  to  the  circuit  court,  there  was  an 
arrangement  made  and  a  contract  entered  into,  whereby  this  amount 
was  to  be  given  to  her  upon  her  surrendering  whatever  rights  she  might 
have  by  way  of  dower  or  otherwise  in  the  property  of  her  husband." 

In  cases  of  divorce,  separation  or  alimony,  the  right  of  the  parties 
to  negotiate  and  contract  with  reference  to  a  division  of  their  property 
has  always  been  recognized,  and  the  validity  and  fairness  of  the  contract 
has  been  measured  by  the  same  standards  as  any  other  contract  If,  by 
its  terms,  in  view  of  all  the  existing  circumtances  and  conditions  at  the 
time  it  was  entered  into,  the  contract  seems  reasonable  and  fair,  it  will 
bind  the  parties. 

In  the  case  at  bar  I  cannot  conceive  of  a  more  complete  receif^  or 
comprehensive  contract  than  that  which  was  entered  into  by  the  parties 
under  the  advice  and  in  the  presence  of  able  counsel,  which  agreement 
subsequently  received  the  sanction  and  indorsement  of  this  court 
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became  the  court's  order,  being  a  determination  in  gross  of  all  rights, 
present  and  contingent,  of  every  kind  and  nature,  for  all  time. 

I  am  therefore  of  opinion  that,  as  a  matter  of  law,  that  decree  by  its 
terms  precludes  a  new  inquiry  as  between  the  parties,  even  although  the 
pecuniary  circumstances  and  conditions  of  the  defendant  have  changed. 

If  I  am  wrong  in  this,  and  under  the  law  plaintifi  is  entitled  to  have 
this  matter  reopened  for  inquiry  by  reason  of  the  defendant's  changed 
circumstances,  I  am  still  of  the  opinion  that,  in  view  of  the  solemn 
agreement  of  the  parties,  I  would  find  for  the  defendant. 

Thonuis  £.  Paxton^  for  plaintiff. 

Ben.  B.  Dale,  for  defendant. 


JUDGES— POWER— LIABILITY. 

[Hamilton  Common  Pleas,  1900.] 
A.  NiBNABSR  ET  AL  V.  JaMKS  TaRVIN,  JuDGB. 

1.  PowBR  OP  Courts  to  protbct  ThbmsBi^vbs. 

The  power  of  any  court  to  protect  itself  in  the  performance  of  its  duty 
is  inherent,  and  applies  not  merely  to  the  respect  due  from  litigants,  wit- 
nesses and  others  with  whom  it  comes  in  contact,  but  also  to  having  furnished 
articles  necessary  in  performance  of  the  duties  imposed  upon  the  court ;  and 
it  is  not  competent  for  the  legislature  to  abridge  the  power  of  courts  to  sum- 
marily pnniBn  wrongful  acts  or  omissions  which  obstruct  the  administration 
of  justice. 

2.  Actions  Govbrnbd  by  thb  Lbx  Fori. 

The  forms  and  remedies,  the  modes  of  procedure  and  the  execution  of  judg- 
ments are  regulated  solely  and  exclusively  by  the  laws  of  the  place  where  the 
action  is  instituted. 

3.  JUDGBS  NOT  LIABI.B  FOR  JUDICIAI,  ACTS. 

Judges  of  courts  of  general  jurisdiction,  having  jurisdiction  both  of  the  person 
and  subject  matter,  are  not  liable  in  Ohio  for  tbeir  judicial  acts,  even  though 
they  exceed  their  jurisdiction  and  such  judicial  acts  are  alleged  to  have  been 
done  maliciously  or  corruptly. 

4.  DiPFBRBNT  RUI.B  WHERE  JURISDICTION  IS  LIMITED. 

A  judge  of  a  court  of  limited  jurisdiction  is  liable  in  a  civil  action  when  he 
acts  without  jurisdiction  and  also  when  he  exceeds  the  powers  and  jurisdic- 
tion conferred. 

•6.  Rui3  AS  TO  Jurisdiction. 

Jurisdiction  of  the  subject  matter  exists  when  the  officer  possesses  the  power 
lawfully  conferred  to  deal  with  the  general  subject  involved  in  the  action. 

4.  Court  op  General  JItrisdiction. 

The  state  circuit  court  in  Kentucky,  having  ori^nal  jurisdiction  of  all  matters 
in  law  and  equity,  is  a  court  of  general  jurisdiction  within  the  rule  stated. 

7.  Jurisdiction  of  Kentucky  Circuit  Judge. 

By  the  common  law  as  well  as  by  the  Kentucky  statute,  a  circuit  judge  in  that 
state  has  jurisdiction  to  compel  the  proper  county  authorities  to  furnish  the 
court  rooms  and  the  offices  of  the  judge,  clerk  and  commissioners  of  that 
court. 

36  S.  &  C.  P.  Vol.  9. 
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8.  In  Excsss  op  Jurisdiction. 

The  fact  that  a  judge  of  that  court  mistook  the  remedy,  in  proceeding  to  com^ 
pel  the  proper  officers  to  furnish  such  rooms,  would  be  an  excess  of  jurisdic- 
tion for  which  such  judge  would  not  be  liable. 

9.  SciNTiixA  RuLB— Right  to  DimscT  Verdict. 

While  the  s^ntilla  rule  of  evidence  governs  in  Ohio,  jet  where  the  evidence 
introduced  is  undisputed,  consisting  of  the  laws  of  another  state,  the  decis- 
ions and  records  of  its  courts,  then  it  becomes  the  duty  of  the  trial  court  to 
construe  and  deduce  from  them  the  rules  of  law  which  they  establish,  and  if 
upon  this  construction  no  liability  of  the  defendant  appears,  a  motion  to- 
instruct  the  jury  to  return  a  verdict  for  the  defendant  should  be  granted. 

Judge  James  B.  Tarvin  was  elected  the  successor  ot  Judge  Perkins 
to  the  circuit  bench  of  Kenton  county,  Ky.,  at  the  last  election.  Impet- 
uous and  young,  he  felt  that  the  treatment  accorded  him  by  the  city 
authorities  of  Covington,  when  he  ascended  the  bench,  in  failing  to  give 
him  proper  facilities  to  conduct  his  court,  required  summary  treatment, 
especially  as  he  united  in  his  person, ^under  the  new  constitution  of 
Kentucky,  the  common  law,  equity  and  criminal  jurisdiction  of  former 
separate  tribunals.  A  special  statute  of  Kentucky  had  authorized  the 
city  of  Covington  to  erect  a  court  house  in  that  city  to  be  used  for  its 
litigation,  instead  of  compelling  litigants  from  there  to  go  to  Independ^* 
ence,  the  county  seat  of  Kenton  county,  a  distance  of  ten  miles,  and  in 
return  for  this  permission  imposed  upon  the  city  the  duty  to  keep  said 
court  house  in  repair  and  furnish  it.  Judge  Tarvin  felt  that  the  city  had 
not  performed  its  obligation  in  this  respect,  and,  as  disclosed  by  the 
record  evidence,  on  January  10,  1898,  addressed  a  communication  to  the 
general  council,  requesting  a  committee  be  appointed  to  confer  with  him 
in  regard  to  alterations  of  the  court  building  that  more  room  might  be 
provided. 

January  14,  a  committee,  consisting  of  members  of  both  branches- 
of  the  general  council,  met  him  and  arranged  for  a  meeting  on  Jantiary 
17,  at  the  Globe  Furniture  Company  in  Cincinnati ;  at  which  time  and 
place,  the  committee.  Judge  Tarvin  and  the  circuit  clerk  being  present. 
Judge  Tarvin,  without  conferring  with  the  committee,  selected  and 
ordered  certain  furniture  for  the  circuit  judge's  room  and  the  master 
commissioner's  ofSce,  and  the  circuit  clerk  selected  the  furniture  for 
his  office. 

January  18,  the  court  made  an  order  directing  the  general  council 
to  provide  forthwith  for  the  payment  of  such  furniture  and  appliances 
as,  in  the  discretion  of  the  judge  of  the  court  are  necessary  and  proper 
for  the  rooms  of  the  circuit  judge,  circuit  clerk  and  master  commis- 
sioner; and  that  a  committee  be  appointed  to  confer  with  the  circuit 
judge  in  reference  to  making  some  arrangements  giving  more  room  to* 
the  offices  of  the  circuit  clerk  and  commissioner.  It  was  further  ordered 
that  the  council  make  further  provision  for  the  refurnishing  of  the  court 
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room,  and  for  the  rearraagment  of  same,  after  conferring  with  the  circuit 
judge,  ''an4  as  he  may  determine." 

January  22,  the  following  order  was  made: 

**The  general  council  of  the  city  of  Covington  has  not  seen  fit  to 
regard  the  order  of  this  court.  It  appears  to  this  court  that  certain 
records  of  this  court,  belonging  in  the  custody  of  the  clerk  of  this  courts 
and  consisting  of  order  books  and  papers  and  other  books,  are  not  in 
the  actual  custody  of  said  clerk,  because  of  lack  of  room  and  proper 
place  to  keep  them.  And  it  appearing  that  said  records  are  in  immediate 
danger  of  distruction  or  loss,  it  is  now  ordered  that  the  clerk  of  this 
court  forthwith  take  all  the  steps  necessary  to  the  secure  of  said  keeping; 
records  at  any  expense  necessary,  at  the  cost  of  the  city  ol  Covington.  ** 

January  31,  the  following  order  was  made: 

''The  c|ty  of  Covington,  the  general  council,  and  the  members 
thereof,  are  ordered  to  obey  the  order  of  this  court  made  January  18,. 
1898,  on  or  before  February  1,  1898.  The  sheriil  will  serve  a  copy  of 
this  order  to  the  city  of  Covington,  president  of  th6  board  of  aldermeik 
and  the  president  of  the  councilmen  to-day.'' 

On  the  evening  of  the  same  day,  at  a  regular  meeting  of  the  board 
of  councilmen,  a  response  to  the  court's  order  of  January  18  was  adopted,, 
as  follows: 

'  'First.  It  is  not  the  duty  of  the  city  of  Covington  to  supply  anjr 
furniture  or  conveniences  for  said  court  room,  or  any  office  in  said 
order  of  the  18  inst. 

*  'Secopd.  In  judgment  of  the  respondent  the  court  room  and  offices 
mentioned  in  said  order  are,  and  were  at  the  time  said  order  was  made, 
supplied  with  furniture  and  conveniences  necessary  to  the  proper  holding 
of  said  court  and  the  proper  discharge  of  the  duties  of  the  incumbents. 

"Third.  It  is  not  the  duty  of  the  city  ol  Covington  to  supply 
furniture  or  conveniences  for  either  judge's  office  or  the  master  com- 
missioner's office. 

''Fourth.  In  the  judgment  of  the  respondent  the  court  room  and 
the  clerk's  office  are,  and  were  at  the  time  the  said  order  was  made» 
supplied  with  the  furniture  and  conveniences  necessary  to  the  proper 
holding  of  said  court  and  the  proper  discharge  of  the  duties  of  the 
incumbents  of  said  office. 

"Fifth.  The  respondent  makes  part  thereof  and  reiterates  the 
statements  of  the  action  of  each  body  of  said  general  council  and  its. 
committees  and  members  touching  the  matter  of  supplying  said  furni- 
ture and  conveniences,  adopted  by  the  board  of  councilmen  on  the 
21  inst.,  and  the  board  of  aldermen  on  the  27th,  and  adds  that  said  action 
was  taken  with  a  view  to  showing  to  the  said  court  and  its  orders  all 
possible  respect  consistent  with  the  lawful  rights  and  duties  of  this, 
respondent,  of  which  rights  and  duties  the  respondent  was  not  then  fully 
advised.'' 
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February  2,  an  order  was  made  directing  the  clerk  to  issue  a  rule 
requiring  the  mayor  of  the  city  of  Covington,  and  each  of  the  members 
of  the  board  of  councilmen  and  the  board  of  aldermen  of  said  city  to 
appear  at  Independence  on  February  7,  1898,  to  show  cause  why  they, 
and  each  of  them,  should  not  be  punished  for  contempt  in  refusing  to 
obey  the  court's  orders  of  January  18  and  January  31.  It  was  further 
•ordered  that  the  Kenton  circuit  court  would,  on  and  after  Monday, 
February  7,  1898,  and  until  further  ordered,  be  held  at  Independence, 
because,  as  recited  in  the  order,  the  city  of  Covington,  by  the  general 
-council,  had  refused  to  obey  said  orders  and  there  was  no  proper  place 
in  the  city  of  Covington  in  which  to  hold  circuit  court.  That  a  pressing 
necessity  and  emergency  existed  requiring  the  holding  of  the  court  at 
this  time  as  some  place  in  the  county,  and  that  the  court  house  at 
Independence  was  the  only  other  court  house  in  the  count:;. 

Accordingly,  Monday,  February  7,  court  was  opened  at  Independ- 
ence, and  an  order  made  that  it  be  their  held  until  further  orders.  And 
appellants,  being  then  in  open  court,  were  asked  separately  whether 
they  would  obey  said  orders,  and  declined  to  answer,  as  they  did  again 
when  called  upon  in  the  afternoon  of  the  same  day.  But  at  the  same 
time  they  tendered,  by  an  attorney  to  the  court,  a  written  response  to 
the  rule,  in  which  they  stated,  in  addition  to  what  was  set  forth  in  the 
response  of  January  81,  heretofore  referred  to,  that  in  every  action  taken 
or  omitted,  and  every  vote  given  in  reference  to  said  matter,  they  acted 
and  voted  upon  the  advice  of  an  attorney  at  law,  consulted  by  them  in 
:good  faith;  that  they  considered  the  furniture  already  purchased  for  tlie 
judge's  room,  and  for  the  officers  of  clerk  and  master  commissioner  as 
extravagantly  varied  and  expensive,  and  could  not,  without  violating 
their  oaths,  vote  to  charge  the  said  city  with  the  full  payment  thereof;  that 
they  were  willing  to  promptly  consider  and  act  upon  the  request  of  said 
court,  as  to  some  rearrangement  of  the  court  room,  on  being  informed 
by  an  order  of  court  of  the  nature  or  character  of  the  improvements  of 
alterations  desired  by  said  court,  they  having  a  reasonable  allowance  of 
time  to  consider  thereof,  and  if  required  by  law  to  do  so,  to  make  reason- 
able contract  therefor. 

That  response,  however,  was  not  permitted  to  be  filed. 

February  8,  appellants  again  appearing,  were  adjudged  in  contempt 
and  committed  to  jail.  It  appears  that  the  mayor  of  the  city  of  Coving- 
ton was  willing  to  obey  said  orders,  and  that  the  board  of  aldermen  and 
five  members  of  the  boards  ot  councilmen  were  also  willing  and  so  voted, 
and  for  that  reason,  as  stated  in  the  order  of  February  6,  the  rule  issued 
February  2,  was  discharged  as  to  them. 

From  this  action  of  Judge  Tarvin  the  seven  councilmen,  through 
their  counsel,  appeared  before  the  Kentucky  Court  of  Appeals  and  moved 
for  an  order  requiring  Judge  .Tarvin  to  grant  an  appeal  from  his  judg- 
ment committing  said  councilmen  to  jail,  thereto  remain  until  such  time 
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as  they,  or  either  of  them,  should  indicate  to  the  court  a  willingness  to 
at  once  comply  with  the  orders  of  that  court.  This  motion  was  granted, 
and  on  June  16,  1898,  said  Kentucky  Court  of  Appeals  rendered  a  final 
judgment,  holding  that — 

**  Although  the  circuit  court  may  not,  by  the  summary  proceeding;, 
now  complained  of,  coerce  performance  by  the  general  council  of  that, 
obligation,  the  members  of  that  body  may  be  indicted  for  non*perform- 
ance  of  it  and  punished,  if  it  appears,  upon  the  trial  of  the  prosecution,, 
that  they  have  not  kept  the  court  room,  offices  connected  therewith  andi 
jail  in  proper  condition. 

''The  judgment  and  orders  appealed  from,  are  reversed  and  cause 
remanded,  with  instruction  to  dismiss  the  proceeding." 

In  accordance  therewith  the  councilmen  were  released. 

In  December,  1898,  the  grand  jury  of  Kenton  county  found  indict- 
ments against  these  councilmen  tor  non-feasance  and  corruption  in  office- 
for  refusing  to  furnish  the  circuit  court  and  the  offices  of  its  officers* 
with  proper  furniture,  and  an  indictment  was  also  found  against  the  city 
of  Covington  itself  for  maintaining  and  continuing  a  common  public 
nuisance,  to-wit,  the  old  court  house. 

The  latter  case  was  tried,  the  city  convicted  and  a  fine  of  $6,000 
imposed,  which  was  afterwards  remitted  by  Judge  Tarvin  upon  the  city 
tearing  down  the  old  court  house  and  building  a  new  one,  which  is  now. 
nearing  completion. 

Five  of  the  aforesaid  councilmen,  namely  John  Dorsel,  Sr.,  Michael 
Messingschlager,  Fred  C.  Niemeyer,  Anthony  Nienaber  and  Joseph  L. 
Ruh,  after  giving  security  for  costs,  filed  suits  for  false  imprisonment, 
assessing  the  damages  of  each  at  $10,000,  in  the  Hamilton  county,  Ohio, 
court  of  common  pleas,  against  Judge  James  Tarvin,  who  accepted 
service,  and  the  cases,  being  consolidated,  came  on  for  trial. 

Before  the  cases  had  proceeded  very  far,  objections  to  evidence  dis- 
closed the  fact  that  the  court  would  have  to  rule  upon  the  question  as 
to  which  rule  of  liability  for  judicial  acts  on  the  part  of  a  judge  of  a 
court  ot  superior  jurisdiction  to  adopt— the  Kentucky  rule  or  the  rule 
adopted  by  the  federal  Supreme  Court  in  Bradley  v.  Fisher,  13  Wall. ,  335.. 

Speigel,  J. 

The  law  of  Kentucky  is  that  a  judge  of  a  court  of  superior 
jurisdiction  is  liable  for  his  judicial  acts,  although  having  jurisdiction,, 
whenever  he  exceeds  this  jurisdiction,  and  this  excess  is  due  to  corrupt 
motive  or  malice;  but  the  federal  rule  is  that  judges  of  courts  of. 
superior  or  general  jurisdiction  are  not  liable  to  civil  actions  for  their 
judicial  acts,  even  when  such  acts  are  in  excess  of  their  jurisdiction  and 
are  alleged  to  have  been  done  maliciously  or  corruptly. 

Ordinarily,  this  court  would  be  inclined  to  follow  the  rule  of  law^ 
jaid  down  in  a  sister  state,  when  all  the  litigants  come  from  said  state 
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sad  the  acts  complained  of  were  committed  therein.  But  a  higher 
principle  than  interstate  comity  arises  in  these  cases.  The  federal  mle 
was  adopted  in  the  majority  of  states,  and,  although  no  similar  case  has 
arisen  in  Ohio,  the  trend  of  its  decisions  is  in  favor  of  the  federal  rule; 
therefore  it  is  the  duty  of  a  nisi  prius  court,  in  a  case  where  final  adjud- 
ication will  be  by  our  state  Supreme  Court,  to  lay  down  a  rule 
of  action  more  consonant  with  the  principles  of  enlightened  jurisprud- 
ence than  the  narrower  Kentucky  rule.  The  litigants  having  pre- 
sented themselves  to  this  farum^  the  law  of  tht  forum  must  govern.  In 
the  words  of  Judge  Storey: 

**We  are  next  led  to  the  consideration  of  the  question,  in  what 
manne'r  suits  arising  from  foreign  causes  are  to  be  instituted  and  pro- 
ceedings to  be  had  until  the  final  judgment.  Are  they  to  be  according 
to  the  law  of  the  place  where  the  parties  or  either  ^f  them  live?  Or  are 
they  to  be  according  to  the  modes  of  proceeding  and  forms  of  suit  pre- 
-scribed  by  the  laws  of  the  place  where  the  suits  are  brought?  Fortu- 
nately here  there  is  scarcely  any  ground  left  open  for  controversy,  either 
•at  the  common  law  or  in  the  opinions  of  foreign  jurists  or  in  the  actual 
ipractice  of  nations.  It  is  universally  admitted,  and  established  that  the 
)forms  of  remedies  and  the  modes  of  proceeding  and  the  execution  of 
judgments  are  to  be  regulated  solely  and  exclusively  by  the  laws  of 
the  place  where  the  action  is  instituted;  or,  as  the  civilians  uniformly 
express  it,  according  to  the  /ex  fori, 

*'The  reasons  for  this  doctrine  are  so  obvious  that  they  scarcely 
require  any  illustration.  *  *  *  What  would  be  well  adapted  to  the 
jurisprudence,  either  customary  or  positive,  of  one  nation,  for  rights 
which  it  recognized,  or  for  duties  which  it  enforced,  or  for  wrongs  which 
it  redressed,  might  be  wholly  unfit  for  that  of  another  nation  either  as 
having  gross  defects  or  steering  wide  of  the  appropriate  remedial  justice.*' 

The  question  in  the  cases,  therefore,  is  simply  whether  the  circuit 
court  of  Kenton  county,  Kentucky  (Judge  Tarvin's  court),  was  a  court 
of  superior  jurisdiction;  and  second,  if  so,  did  Judge  Tarvin  have  jur- 
isdiction of  the  subject-matter  or  not.  For,  if  said  court  was  not  a  court 
of  general  jurisdiction,  but  a  court  of  limited  jurisdiction,  then  Judge 
Tarvin  would  be  liable  in  a  civil  action,  not  only  when  his  acts  were 
with  all  jurisdiction,  but  also  when  they  exceeded  the  powers  and  juris- 
diction confeired. 

In  the  words  of  Judge  Cooley: 

**  Every  judicial  officer,  whether  the  grade  be  high  or  low,  most 
take  care,  before  acting,  to  inform  himself  whether  the  circumstances 
iustify  his  exercise  of  the  judicial  function.  A  judge  is  not  such  at  all 
times  and  for  all  purposes;  when  he  acts  he  must  be  clothed  with 
jurisdiction ;  and  acting  without  this,  he  is  but  the  individual  falsely 
assuming  an  authority  he  does  not  possess.  The  officer  is  judge  in  the 
cases  in  which  the  law  has  empowered  him  to  act  and  in  respect  to  per- 
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sons  lawfully  brought  before  him;  but  he  is  not  ^udge  when  he  assumes 
to  decide  cases  of  a  class  which  the  law  withhold  from  his  cognizance  or- 
cases  between  persons  who  are  not,  either  actually  or  constructively, 
before  him  for  the  purpose." 

In  accordance  with  these  rules  the  cases  proceeded,  and  at  the 
close  of  the  testimony,  counsel  for  the  defendant  addressed  a  motion  to 
the  court  to  instruct  the  jury  to  return  a  verdict  in  favor  of  the  defend- 
ant. Judge  Tarvin. 

The  court  is  well  aware  that  the  scintilla  rule  of  evidence  governs 
in  Ohio;  that  it  means  neither  more  nor  less  than  that  the  jury  has 
the  right  to  pass  on  any  testimony,  however  slight,  tending  to  support 
a  material  issue,  since  they  are  the  exclusive  judges  of  the  weight  of  the 
evidence.  And  this  would  be  so,  even  if  the  court  thought  that  the 
weight  of  evidence  was  insufficient  to  support  the  issue.  But  in  the  cases 
at  bar,  for  the  purposes  of  the  motion,  the  only  evidence  to  g6i  to  the 
jury  is,  first,  evidence  of  the  fact  whether  the  Kenton  county  circuit 
court  is  a  court  ot  superior  or  limited  jurisdiction.  The  evidence  hereon 
is  undisputed,  being  the  introduction  of  laws  and  decisions  from  Ken- 
tucky, tending  to  show  the  kind  of  jurisdiction  said  court  possessed. 
This  being  so,  the  rule  laid  down  by  the  Ohio  Supreme  Court  in  Alex- 
ander V.  Pennsylvania  Co.,  48  Ohio  St.,  623,  governs  to- wit:  ^ 

* 'Where,  on  the  trial  of  an  issue  respecting  the  law  of  another  state^ 
the  decisions  of  the  courts  of  that  state  are  given  in  evidence  to  the 
jury,  it  is  the  province  of  the  jury  to  determine  whether  or  not  such 
decisions  ha^e  been  made,  but  it  is  the  duty  of  the  court  to  construe 
and  deduce  from  them,  the  rules  of  law  which  they  establish.'' 

The  Kenton  county,  Kentucky,  circuit  court  was  a  court  of  superior 
or  general  jurisdiction,  as  contra-distinguished  from  one  of  limited  juris- 
diction, the  constitution  of  Kentucky  providing  that  a  circuit  court  shall 
be  established  in  each  county  now  existing,  and  that  the  jurisdiction  of 
said  court  shall  be  and  remain  as  now  established,  giving  the  general 
assembly  the  power  to  change  it;  and  the  statutes  of  Kentucky  provid- 
ing that  the  circuit  court  shall  be  a  court  of  record,  and  shall  have  orig- 
inal jurisdiction  of  all  matters,  both  in  law  and  in  equity,  of  which 
jurisdcition  is  cot  exclusively  delegated  to  some  other  tribunal;  and 
an  examination  of  the  laws  applicable  to  these  other  tribunals  disclosed 
the  fact  that  the  subject  matter  entrusted  to  these  courts  is  of  an  inferior 
nature,  thus  leaving  circuit  courts  the  only  nisi-  pritis  courts  of  general 
jurisdcition  in  the  state  of  Kentucky. 

The  evidence,  therefore,  discloses  that  the  circuit  court  of  Kenton 
county,  Kentucky,  is  a  court  of  general  jurisdiction,  and  that  the  rule 
stated  by  me  as  to  the  liability  of  judges  of  superior  courts  is  applicable 
to  the  defendant. 

The  next  question  to  be  determined  is,  did  the  defendant  act  within 
€k  without  jurisdiction?    The  evidence  introduced  npon  this  question 
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is  also  undisputed,  beidg  record  evidence,  to-wit,  the  record  of  the  cir* 
cuit  court  of  Kenton  county,  and,  therefore,  also  imposes  upon  the- 
court  the  duty  to  construe  it, and  upon  this  construction  depends  whether 
or  not  the  motion  of  defendant  must  be  granted.  i 

There  is  no  question  that  Judge  Tarvin  obtained  jurisdiction  of  the 
persons  by  reason  of  process  regularly  issued  from  his  tribunal,  and  that 
the  defendants  appeared  in  answer  to  said  process. 

It  then  remains  to  be  determined,  did  the  court  have  jurisdiction 
of  the  subject  matter,  when  he  sent  the  councilmen  to  jail?  The  deci- 
sion of  the  court  of  appeals  of  Kentucky  determined  that  a  duty  was 
incumbent  upon  the  council  of  Covington  to  keep  in  repair  the  court 
house,  and  if  necessary,  to  build  a  new  structure  in  order  that  the  busi- 
ness of  the  court  might  be  carried  on.  It  determined  further  that  the 
remedy  used  by  Judge  Tarvin  lor  the  purpose  of  having  this  duty  per- 
formed l^y  the  councilmen  was  erroneous,  and  reversed  his  action  in 
sending  the  councilmen,  to  jail,  the  remedy  being  indictment  by  a  grand 
jury  for  non-feasance  in  ofl&ce. 

The  power  of  any  court  to  protect  itself  in  the  performance 
its  duty  is  inherent  and  applies  not  merely  to  the  respect  due  it  Irom 
litigants,  witnesses  and  others  with  whom  the  court  comes  in  contact, 
but  also  to  having  furnished  it  the  articles  necessary  to  perform  the 
duties  imposed  upon  the  judge  as  a  court.  This  has  been  determined 
in  Indiana,  in  Missouri,  and  in  fact  in  every  state  in  which  the  question 
has  been  presented  for  adjudication. 

**If  there  is  one  maxim,**  says  Justice  Johnson  (Anderson  v. 
Dunn,  6  Wheat.,  204),  ** which  necessarily  overrides  all  others  in  the 
practical  operation  of  government,  it  is  that  the  public  functionaries 
must  be  left  at  liberty  to  exercise  the  powers  which  the  people  have 
entrusted  to  them.  The  interest  and  dignity  ot  those  who  created  them 
requires  the  exertion  of  the  powers  indispensable  to  the  ends  of  their 
creation.  Nor  is  a  casual  conflict  with  the  rights  of  particular  individ- 
uals any  reason  to  be  urged  against  the  exercise  of  such  powers.  The 
unreasonable  murmurs  of  individuals  against  the  restraints  of  society 
have  a  direct  tendency  to  produce  the  worst  of  all  despotisms,  which 
makes  every  individual  the  tyrant  over  his  neighbor's  rigbts.  That 
the  safety  of  the  people  is  the  supreme  law  not  only  comports  with,  but 
is  indispensable*  to,  the  exercise  of  those  powers  in  the  public  function- 
aries, without  which  that  saftey  can  not  be  guarded.  On  this  principle 
it  is  that  courts  of  justice  are  universally  acknowledged  to  be  vested  by 
their  very  creation  with  power,  silence,  respect  and  decorum,  in  their 
presence,  and  submission  to  their  lawful  mandates,  and  as  a  corollary  to 
this  proposition,  the  approach  and  insulte  of  pollution.** 

Our  own  Supreme  Court  has  spoken  in  no  uncertain  words  concern- 
ing the  common  law  power  of  the  courts.  In  Myers  v.  State  46  Ohio 
St.,  473,491,  the  court  says: 
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"The  statute  clearly  authorizes,  as  did  the  common  law,  courts  to 
punish  summarily,  as  contempts,  acts  calculated  to  obstruct  their  busi- 
ness. They  could  not  be  maintained  without  such  power.  *  *  ♦ 
Nor  is  there  serious  danger  to  the  citizen  in  its  exercise.  Power  must 
be  lodged  somewhere,  and  that  it  is  possible  to  abuse  it  is  no  argument 
against  its  proper  exercise.  But  we  think  the  danger  more  imaginary 
than  real.  The  judgments  of  all  inferior  courts  are  subject  to  review. 
We  have  an  untrammeled  press  which,  in  legitimate  ways,  may  properly 
exert  a  powerful  influence  upon  public  opinion.  All  judges  are  liable 
to  impeachment  for  any  misdemeanor  in  office.  Our  entire  judiciary 
is  elective,  and  all  courts  are  thus  easily  within  the  reach  ot  the  people. 
These  checks  can,  we  think,  be  relied  upon  to  prove  an  adequate  protec- 
tion to  the  citizen  against  any  arbitrary  or  unreasonable  use  ot  the  discre- 
tion thus  given  to  the  courts.'* 

And  more  recently  our  Supreme  court  has  spoken  in  Hale  v.  State, 
65  Ohio  St.,  210: 

There  it  was  contended  on  behalf  of  the  petitioner  that  there  was 
no  authority  in  the  legislature  to  abridge  the  power  of  contempt  of  the 
courts,  and  that  it  had  been  exercised  in  the  enactment  of  sees.  6906  and 
6907,  Rev.  Stat.,  which  make  certain  acts,  formerly  punishable  as  con- 
tempts, punishable  by  indictment  as  offenses  against  public  justice.  The 
former  section  provides  for  the  punishment  of  persons  who,  in  the 
manner  pointed  out,  evade  the  service  ot  subpoenas  or  refuse  to  appear 
and  testify  after  service.  It  contains  the  express  provision  that  this 
section  shall  not  prevent  summary  proceedings  for  contempt.  The  latter 
section  provides  for  the  punishment  of  person's  who  corruptly  or  by 
threat  of  force  endeavor  to  influence,  intimidate  or  impede  any  juror  or 
witness  *.  *  *  in  the  discharge  of  his  duty,  etc. ;  and  it  is  not  by 
any  express  provision  made  cumulative  to  summary  proceedings  for 
contempt.  The  ^petitioner  was  charged  with  contempt  in  corruptly 
inducing  a  witness  under  subpoena  to  go  beyond  the  jurisdiction  of  the 
court.  It  was  also  urged  that  the  actual  removal  of  the  witness  for  the 
jurisdiction  of  the  court  is  wholly  comprehended  within  the  attempt  to 
influence,  to  which  the  statute  affixes  a  penalty;  and  that  from  the 
omission  of  words  making  the  section  cumulative  to  summary  proceed- 
ings for  contempt,  it  results  that  it  is  exclusive  of  such  proceedings. 

The  court  says:  **However  justifiable  this  inference  might  be,  if  a 
proper  view  comprehended  the  provisions  of  the  statute  alone,  it  will, 
according  to  a  familiar  rule,  be  a  sufficient  reason  for  rejecting  it,  if  it 
leads  to  such  an  interpretation  of  the  statute  as  would  impute  to  the 
general  assembly  an  intention  to  exercise  power  which  it  does  not 
possess.  The  difference  Between  the  jurisdiction  of  courts  and  their 
inherent  powers  is  too  important  to  be  over-looked.  In  constitutional 
governments  their  jurisdiction  is  conferred  by  the  provisions  of  the  con- 
stitution and  of  statutes  enacted  in  the  exercise  of  legislative  authority. 
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That,  however,  is  not  true  with  respect  to  such  powers  as  are  necessary 
to  the  orderly  and  efficient  exercise  of  jurisdiction.  Such  powers,  from 
both  their  nature  and  their  ancient  exercise,  must  be  regarded  as 
inherent.  They  do  not  depend  upon  express  constitutional  grant,  nor 
in  any  sense  upon  the  legislative  will.  The  power  to  maintain  order,  to 
secure  the  attendance  of  witnesses  to  the  end  that  the  rights  of  parties 
may  be  ascertained,  and  to  enforce  process  to  the  end  that  effect  may  be 
given  to  judgments,  must  inhere  in  every  court  or  the  purpose  of  its 
creation  fails.     Without  such  power  no  other  could  be  exercised. 

**When  constitutional  governments  were  established  upon  this  con- 
tinent there  was  general  familiarity  with  the  course  of  judicial  proceed- 
ings in  the  administration  of'  the  common  Ikw.  This  power  had  long 
been  exercised  by  courts  as  inherent.  It  was  within  every  conception 
of  a  judicial  court.  The  view  of  the  question,  then,  generally  taken, 
was  stated  by  Chief  Justice  McKean  in  1788:  *Not  only  my  brethren  and 
myself,  but,  likewise  all  the  judges  of  England  think  that  without  this 
power  no  court  could  possibly  exist;  nay,  that  no  contempt  could,  indeed 
be  committed  against  us,  we  should  be  so  truly  contemptible.'  The  law 
upon  this  subject  is  of  immemorial  antiquity;  and  there  is  not  any 
period  when  it  can  be  said  to  have  ceased  or  discontinued.  The  power, 
therefore,  arose  upon  the  creation  of  a  court.  ♦  *  ♦  The  suggestion 
that  this  power  may  be  abused  raises  no  doubt  as  to  its  existence.  In 
the  Virginia  convention,  assembled  to  adopt  or  reject  the  proposed  federal . 
constitution,  John  Marshall  answered  this  suggestion,  and  anticipated 
every  occasion  upon  which  it  may  be  urged:  *A11  delegated  power  is 
liable  to  be  abused.  Argument  drawn  from  that  source  go  in  direct 
opposition  to  all  government  and  in  recommendation  of  anarchy. '  ^ 
*  *  That  it  is  not  competent  for  the  legislature  to  abridge  the  power 
of  courts  to  punish  summarily  such  wrongful  acts  as  obstruct  the  admin- 
istration of  justice  has  been  held  in  well  considered  cases.  The  con. 
elusion  is  a  necessary  inference  from  the  very  numerous  cases  in  which 
it  has  been  held  that  the  power  inheres  in  courts  independent  of  legisla- 
tive authority.  A  power  which  the  legislature  does  not  give,  it  can  not 
take  away.  If  power,  distinguished  from  jurisdiction,  exists  indepen- 
dently of  legislation,  it  will  continue  to  exist  notwithstanding  legisla- 
tion." 

There  was,  therefore,  a  two-fold  power  in  the  circuit  court  of  Kenton 
county  to  have  furnished  to  it  articles  necessary  to  the  proper  conduct 
of  its  business.  First,  the  inherent  common  law  power  of  which  I  have 
spoken;  and  second,  the  statutory  power  given  to  it  by  reason  of  the 
duty  imposed  upon  the  council  of  Covington  to  perform  their  duty. 

Jurisdiction  of  the  subject  matter  is  defined  by  Mr.  Mechem,  in  his 
work  upon  Public  Officers,  to  exist:  "when  the  officer  possesses  the 
power  lawfully  conferred  to  deal  with  the  general  subject  involved  in 
the  action.    Jurisdiction  of  the  subject  matter  does  not  mean  that  the 
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officer  has,  by  the  proper  and  appropriate  procedure,  brought  the  partic- 
ular matter  in  question  within  his  jurisdiction;  whether  he  has  done  so 
or  not  is  often  the  point  most  difficult  of  determination.  But  it  means 
that  he  is  by  law  invested  with  authority  to  deal  with  similar  cases, 
with  cases  of  that  class." 

And  the  Court  of  Appeals  of  New  York,  in  Lange  v.  Benedict,  lays 
down  the  following  rule,  28,  N.  Y.,  27: 

**What  is  meant  by  jurisdiction  of  the  subject-matter  we  have  had 
occasion  to  consider  lately  in  Hunt  v.  Hunt  (72  N.  Y.,  217).  It  is  not 
confined  within  the  particular  facts,  which  must  be  shown  before  a  court 
or  a  judge  to  make  out  a  specific  and  immediate  cause  of  action;  it  is 
as  extensive  as  the  general  or  abstract  question  which  falls  within  the 
power  ot  the  tribunal  or  officer  to  act  concerning.  Our  idea  will  be 
illustrated  by  a  reference  to  Greenvelt  v.  Burwell  (1  Ld.  Ray m.,  454). 
There  the  defendants,  as  censors  of  a  college  of  physicians,  had  punished 
the  plaintiff  for  what  they  adjudged  was  malpractice  by  him.  He 
brought  his  action.  They  pleaded  the  character  of  the  college,  giving 
them  power  to  make  by-laws  for  the  government  of  all  practitioners  in 
London,  and  to  overlook  them,  and  to  examine  their  medicines  and  pre- 
scriptions, and  to  punish  malpractice  by  fine  and  imprisonment;  that 
they  had  in  the  exercise  of  the  power,  adjudged  the  plaintiff  guilty  of 
mala  praxis  and  fined  him  twenty  pounds  and  ordered  him  imprison^ 
twelve  months,  nisi^  etc.  It  wtfs  held  that  the  defendants  had  'juris- 
diction over  the  person  of  the  plaintiff,  inasmuch  as  he  practiced  medicine 
in  London,  and  over  the  subject-matter,  to-wit,  the  unskillful  adminis- 
tration of  physic'  That  is  the  language  of  Holt,  C.  J.,  in  that  case. 
And  because  the  deiendants  had  power  to  hear  and  punish  and  to  fine 
and  imprison,  it  was  held  that  they  were  judges  of  record,  and,  because 
judges,  not  liable  for  the  act  of  fining  and  imprisoning.  (See,  also, 
Ackerly  v.  Parkinson,  3  Maul  &  Selw.,  411).  It  is  the  general  abstract 
thing  which  is  the  subject  matter.  The  power  to  inquire  and  adjudge 
whether  the  facts  df  each  particular  case  make  that  case  a  part  or  an 
instance  of  that  general  thing — that  power  is  jurisdiction  of  the  subject- 
matter.  Thus,  in  Hammond  v.  Howell,  supra^  the  defendant  was 
saved  from  liability  to  civil  action,  inasmuch  as  he  had,  as  judge,  juris- 
diction of  the  subject  matter  of  punishing  jurors  for  a  misdemeanor 
upon  the  panel.  He  made  an  error  in  deciding  that  the  facts  ot  that  case 
made  an  instance  of  that  subject-matter.  But  the  jurors  were  within 
his  jurisdiction  of  their  persons,  and  he  had  jurisdiction  of  the  subject — 
matter,  and  his  error  was  a  judicial  error — an  act  done  quatenus  judge; 
not  an  act  as  Howell,  the  private  person,  though  it  was  an  act  contrary 
to  law,  grievous  and  oppressive  upon  the  citizen." 

Did  the  defendant,  then,  have  jurisdiction  of  the  subject  matter,  to- 
wit,  the  commitment  of  the  councilmen  for  contempt  of  court?  I 
am  frank  to  say  that  the  question  is  not  free  from  difficulty;  but,  view- 
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Ing  the  question  in  the  light  of  the  authorities  cited,  and  the  rule  of  law 
to  be  deduced  therefrom,  I  can  not  but  hold  that  both  tmder  the  com- 
mon law,  as  well  as  by  the  duty  imposed  by  the  Kentucky  statutes  upon 
the  councilmen,  the  performance  of  which  could  be  compelled  by  the 
defendant  in  his  capacity  as  criminal  judge,  through  the  agency  of  the 
grand  jury,  which  is  but  one  of  the  arms  of  the  criminal  court,  in  no 
respect  different  from  the  petit  jury,  over  which  the  control  of  the  court 
is  admitted,  the  defendant,  as  judge  of  the  circuit  court  of  Kenton 
county,  had  jurisdiction  of  the  subject  matter,  to-wit,  compelling  by 
the  proper  authorities  the  furnishing  of  the  court  rooms  as  well  as  the 
offices  of  the  judge,  clerk  and  commissioner  of  said  court.  Counsel  for 
plaintiffs  argues  that  the  grand  jury  is  an  independent  body ;  and  as 
the  plaintiffs  could  not  be  punished  unless  first  indicted  by  the  grand 
jury,  Judge  Tarvin,  as  criminal  judge,  had  no  control  of  the  subject 
matter.  This  reasoning,  I  submit,  is  erroneous.  Federal  courts,  having 
criminal  jurisdiction,  are  confessedly  limited  in  their  jurisdiction  by 
statutes  enacted  by  congress.  But  nowhere  do  T  find  a  statute  author- 
izing the  impaneling  and  calling  together  of  a  federal  grand  jury. 
Nevertheless,  no  criminal  is  prosecuted  unless  through  presentment  by 
a  grand  jury  called  together  and  impaneled  by  the  judge.  The 
deduction  to  be  drajvn  from  this  illustration,  therefore,  proves  the  con- 
clusion I  have  come  to,  namely,  that  the  grand  jury  is  but  a  part  of  the 
criminal  jurisdiction  ot  the  federal  judge, ^subject  to  his  control,  and  is  part 
and  parcel  of  the  subject-matter — criminal  jurisdiction.  While,  there- 
fore, Judge  Tarvin  mistook  the  remedy  in  the  action  he  took,  neverthe — 
less,  under  the  rule  announced  by  me,  this  would  be  an  excess  of  juris- 
diction for  which  he  could  not  be  held  liable.  Having  found  this,  the 
motion  of  the  defendant  must  be  granted. 

Charles  W,  Baker,  for  plaintiffs. 

John  IV,  Warringiotiy  Charles  B,  Simrall  and  B,  F,  Graziana,  for 
defendant. 


ASSIGNMENTS  FOR  CREDITORS. 

[Hamilton  Common  Pleas,  November,  1899.] 

Rosa  Wachtel  v.  William  H.  Campbell. 

1.  Notice  of  an  Assignment  for  Benefit  of  Creditors. 

An  assignment  by  an  insolvent  in  trust  for  the  benefit  of  his  creditors,  partakes 
of  the  nature  of  a  common  law  conveyance,  and  the  assignee  takes,  at  least 
until  the  deed  of  assignment  is  filed  in  the  probate  court,  such  title  as  his 
assignor  had. 

2.  Property  Fraudulently  Transferred  may  be  Levied  upon  or  Attached. 

When  a  debtor  transfers  his  property  in  fraud,  actual  or  constructive,  of  his 
creditors,  the  latter  may  levy  execution  upon  or  attach  the  subject  matter  of 
the  conveyance ;  but  if  the  conveyance  is  good  as  between  the  parties  to  it, 
the  property  cannot  be  sold  under  the  execution  or  attachment,  but  the  cred- 
itors must  proceed  in  equity  to  have  the  conveyance  set  aside. 
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3.  Bppbct  when  such  Tramsfbr  is  a  mb&b  Nuij^ity. 

If  the  attempted  transfer  is  a  mere  nullity  and  conveys  nothing,  even  as  be- 
tween the  parties,  then  a  creditor  may  levy  upon  or  attach  the  property  re- 
gardless of  the  conveyance,  and  may  proceed  to  make  his  money  as  it  is  usu- 
ally made  at  law. 

4.  CONVBVANCB  IN  PAYMENT  OF  A  GAMBLING  DBBT,  VOID. 

Under  the  statutes  of  Ohio  the  conveyance  of  property  in  pa3rment  of  a  gam- 
bling debt  is  a  mere  nullity,  and  transferee  acquires  no  title  whatever. 

^,  No  Prbdicatb  fob  Suit  under  Secs.  4196,  6343  and  6344,  Rev.  Stat. 

Where  such  grantor  subsequently  makes  an  assignment  for  the  benefit  of  his 
creditors,  the  title  to  the  property  sought  to  be  conveyed  in  pavment  of  the 
gambling  debt  passes  to  the  assignee ;  the  illegal  conveyance,  therefore,  fur- 
nishes no  predicate  for  an  action  under  secs.  4196,  6343  and  6844,  Rev.  Stat, 
to  set  asioe  the  conveyance  and  to  secure  preference  in  the  proceeds  of  the 
property. 

4.  When  such  Conveyances  wii,i«  be  "Deci^ared"  or  '*Debmed"  to  be  Void. 
The  use  of  the  word  "declared**  in  sec.  6344,  Rev.  Stat.,  and  the  word  ''deemed" 
in  sec.  4196,  Rev.  Stat,  tends  to  indicate  that  the  legislature  had  in  mind  that 
all  conveyances  made  by  an  insolvent  debtor  with  intent  to  hinder,  delay  or 
defraud  creditors  were  void  when  they  had  been  declared  to  be,  or  deemed 
to  be,  void  by  a  judicial  determination  to  that  effect 

HOLLISTBR,  J. 

Joseph  Wachtel  gambled  in  stocks  at  the  bucket-shop  operated  by 
E.  L.  Harper  for  his  wife,  and  lost  $6,000.  As  evidence  of  the  debt  to 
Mrs.  Harper  he  executed,  on  October  81,  1894,  his  promissory  note  for 
that  sum  to  Campbell,  who  was  trustee  in  th^  transaction  for  Mrs. 
Harper,  and  to  secure  the  payment  of  the  note  he  assigned  to  Campbell 
certain  policies  of  life  insurance. 

Rosa  Watchel,  wife  of  Joseph,  holds  a  judgment  against  him  for 
money  due  her  from  him  prior  to  the  execution  of  the  note.  On 
November  27^  1894,  Wachtel  made  an  assignment  to  Frank  Seinsheimer 
in  trust  for  the  benefit  of  all  his  creditors. 

On  February,  16,  1897,  Rosa  Wachtel  brought  an  action  in  this 
court,  claiming  that  the  transaction  between  Watchel  and  Campbell  was 
made  in  trust,  in  contemplation  of  insolvency,  with  intent  to  prefer 
Mrs.  Harper  to  the  exclusion  of  other  creditors  of  Watchel,  and  that  it  was 
made  for  the  purpose  of  hindering,  delaying  and  defrauding  his  credit- 
ors. For  these  reasons  she  claims  that  the  transaction  inured  to  the 
benefit  of  all  creditors  under  secs.  4196,  6343  and  6344,  Rev.  Stat,,  and 
that  she  is  entitled,  under  secs.  6343  and  6344,  Rev.  Stat.,  to  have  the 
assignment  of  the  policies  of  insurance  set  aside,  and  to  be  awarded,  on 
•equal  terms  with  such  creditors  as  may  intervene  in  her  suit,  a  prefer- 
-ence  in  the  proceeds  of  the  policies. 

On  October  3,  1898,  the  assignee  brought  an  action  in  this  court 
against  Joseph  Watchel,  Campbell,  the  insurance  company  which  issued 
the  policies,  and  S.  Kuhn  &  Sons,  who  had  a  judgment  against  Watchel 
for  moneys  loaned  him  prior  to  the  execution  of  the  note  to  Campbell, 
claiming  that  the  transactions  between  Wachtel  and  Harper  were  wager- 
ing contracts,  and  void  under  secs.  6934a  and  4269  Rev.  Stat,  and  pray- 
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ing  that  Campbell  be  declared  a  tnistee  for  the  assignee,  and  that  he  be 
ordered  to  transfer  the  policies  to  the  assignee,  to  be  by  him  administered 
according  to  law. 

S.  Kuhn  &  Sons  intervene  in  the  suit  of  Rosa  Watchel,  adopt  the 
allegations  of  her  petition,  and  answering  further,  claim  that  the  title 
to  the  policies  did  not  pass  out  of  Watchel  through  his  illegal  transac* 
tions  with  Harper,  but  were  a  part  of  his  assets,  to  be  administered  by 
the  assignee  for  the  benefit  of  all  creditors  alike,  and  praying  that  the 
interests  of  all  creditors  be  protected  through  the  suit  of  the  assignee. 

The  transactions  between  Wachtel  and  Harper  consisted  in  fictitious- 
purchases  and  sales  of  stocks,  neither  party  intending  that  there  should 
be  deliveries,  and  each  oarty  agreeing  to  pay  to  the  other  the  differenoe 
between  the  price  agreed  to  be  paid  for  the  stocks  at  a  certain  future 
day  and  the  actual  selling  value  of  the  stocks  on  that  day  on  the  New 
York  Stock  Exchange. 

The  question  at  issue  is  whether  or  not  a  creditor  may,  under  the 
facts  in  these  cases,  by  proceeding  under  sec.  6344,  Rev.  Stat.,  obtain 
for  himself  and  such  other  creditors  as  may  intervene  in  his  suit,  a 
preference  over  other  creditors  generally  represented  by  the  assignee  of 
the  insolvent,  the  assignee  also  having  brought  an  action,  although 
subsequent  to  the  creditors'  suit,  but  prior  to  the  decree  therein,  to  sub- 
ject the  assets  of  the  iftsolvent  claimed  in  the  creditors' suit  to  have  been 
conveyed  away  by  the  insolvent  in  fraud  of  his  creditors,  but  alleged 
by  the  assignee  not  to  have  been  a  conveyance  at  all,  and  utterly  ineffec- 
ttial  to  convey  the  title  to  the  property  attempted  to  be  transferred  to  the 
insolvent. 

The  suit  of  Mrs.  Watchel  was  brought  under  sec.  6324.  Rev.  Stat.» 
as  it  stood  before  the  amendment  of  1898.  That  section  then  provided 
that  all  conveyances  made  by  a  debtor  with  intent  to  hinder,  delay  or 
defraud  creditors  * 'shall  be  declared  void  at  the  suit  of  any  creditor,  "^ 
and  that  the  probate  court,  after  the  conveyance  shall  have  been  declared 
by  a  court  of  competent  jurisdiction  to  have  been  made  with  such  intent 
or  in  trust,  as  provided  in  sec.  6348,  Rev.  Stat.,  shall  on  the  application 
of  any  creditor,  appoint  a  trustee  under  the  provisions  of  the  insolvency 
laws,  whose  duty  it  would  be  to  recover  possession  of  the  fraudulently 
conveyed  property,  and  administer  the  same,  as  in  other  cases  of  assign- 
ments, lor  the  benefit  of  creditors.  The  creditor  bringing  the  suit  was 
required  to  give  notice  to  other  creditors,  who,  if  they  availed  them- 
selves ot  the  provisions  of  the  section,  were  given  a  preference  with  the 
plaintiff  pro  rata  over  creditors  who  did  not  come  in.  The  court  declar- 
ing the  conveyance  made  with  such  intent,  was  authorized  to  fully 
administer  the  trust  if  the  notice  had  been  given,  and  if  such  court  did 
not  administer,  or  if  the  notice  had  not  been  given,  the  section  required 
the  case  to  be  certified  to  the  probate  court,  whose  duty  it  was  to 
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appoint  a  trustee  to  administer  the  trust  according  to  the  insolvent  laws, 
paying  first  the  claims  of  the  creditors  who  were  parties  to  the  suit,  and 
the  residue  generally  to  the  remaining  creditors /r^  rata. 

Conveyances  in  trust  made  in  contemplation  of  insolvency,  with  the 
intent  to  prefer  creditors,  inure  to  the  equal  benefit  of  all  creditors  by 
sec.  6343,  Rev.  Stat.,  and  might  be  set  aside  at  the  suit  of  a  creditor 
proceeding  under  sec.  6344,  Rev.  Stat. 

So  also  sec.  4196,  Rev.  Stat.,  provides  that  any  conveyance  made 
with  intent  to  defraud  creditors  *' shall  be  deemed  utterly  void  and  of 
no  effect.'' 

The  meaning  of  the  word  '*void"  in  these  sections,  has  been  con- 
sidered by  the  Supreme  Court,  in  Bank  v.  Wheelock,  52  Ohio  St.,  534, 
650;  it  is  said  that— 

''Notwithstanding  comprehensive  terms  of  this  statute,  (Sec.  4196)» 
such  deed  is,  as  against  the  grantor,  eftective  to  convey  his  interest,  and 
that  he  can  not  avoid  it  by  any  form  of  proceeding." 

And  that,  it  is  not  the  grantor,  but  his  creditor,  who  according  to 
the  doctrine  of  those  cases  (Westerman  v.  Westerman,  25  Ohio  St.,  500, 
and  McVeigh  v.  Ritenour,  40  Ohio,  St.,  107),  may  treat  a  fraudulent 
deed  as  a  nullity,  and  the  decisions  are  placed  upon  the  provision  of  the 
statute,  that  every  grant  made  to  defraud  creditors,  shall  be  deemed 
utterly  void  and  of  no  effect. 

Following  the  suggestion  of  the  court  in  Terrill  v.  Auchauer,  14 
Ohio  St.,  80,  it  would  seem  that  the  use  of  tlie  word  "declared*'  in 
sec  6344,  Rev.  Stat.,  and  of  the  word  "deemed* 'in sec.  4196,  Rev.  Stat., 
tend  to  indicate  that  the  legislature  had  in  mind  that  such  conveyances 
were  void  when  they  had  been  declared  to  be  or  deemed  to  be  void  by 
a  judicial  determination  to  that  efiect.  In  that  case  an  appraiser  of  the 
property  sold  under  a  decree  of  court  was  the  purchaser,  at  judicial  sale. 
The  statute  provided  that  "every  purchase  so  made  shall  be  considered 
fraudulent  and  void."  It  was  held  that  such  a  sale  was  voidable  only, 
and  would  be  set  aside  only  on  an  interposition  or  proceeding  by  a  party 
in  interest  directly  for  the  purpose  of  avoiding  such  sale.  At  page  85 
of  the  decision  Judge  Brinkerhoff  says: 

'*But  the  distinction  between  the  terms  'void*  and  'voidable,' in 
their  application  to  contracts,  is  often  one  of  great  practical  importance; 
and  whenever  entire  technical  accuracy  is  required,  the  term  'void*  can 
only  be  properly  applied  to  those  contracts  that  are  of  no  effect  whatso- 
ever; such  as  are  a  mere  nullity,  and  incapable  of  confirmation  or 
ratification." 

This  language  is  quoted  by  Judge  Shauck  in  Bank  v.  Wheelock, 
supra^  and  is  followed  by  this  pertinent  statement  by  him,  on  page,  551 : 

^*The  distinction  suggested  between  deeds  that  are  void  and  those 
that  are  voidable  only,  is  usually  regarded  as  determining  the  necessity 
or  the  interposition  of  a  court  of  equity.  ** 
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In  Webb  v.  Brown,  8  Ohio  St.,  246,  it  is  said  at  pajje  261 : 

**The  doctrine,  which  is  to  be  collected  from  authority  and  reason, 
seems  to  be,  that  a  sale  of  goods,  made  with  intent  to  defraud  and 
vendor's  creditors,  is  absolutely  void  only  against  the  legal  process  of 
the  creditor,"  and  this,  ** however  fraudulent  as  to  third  persons." 

This  language  is  quoted  in  Francisco  v.  Ryan,  64  Ohio  St., 307,  313, 
as  is  also  this  from  the  same  decision: 

''The  utmost  concession  allowed  by  law  to  the  interests  of  creditors 
leasees  it  still  certain  that  until  seizure  by  a  creditor's  writ,  the  fraudu- 
lent vendee  can  do  with  the  property  all  that  the  vendor  might  have 
done  had  he  retained  the  goods. "  * 

And  again,  fraudulent  sales 

*'Are  void  as  against  such  creditors  only  as  are  able,  by  means  of 
43ome  kind  of  legal  process,  to  fasten  upon  the  property  or  its  proceeds 
while  in  the  hands  of  the  fraudulent  grantee." 

In  Webb  v.  Brown,  supra,  it  is  clearly  said  that  such  process  may 
be  attachmen,  or  execution.  . 

In  Westerman  v.  Westerman,  26  Ohio  St.,  600,  510,  Judge  Welch 
said: 

"As  to  creditors,  a  fraudulent  sale  of  land  is  absolutely  void.  The 
creditor  may  levy  his  judgment  upon  the  land,  and  cause  it  to  be  sold 
for  the  satisfaction  of  his  judgment,. and  the  fraudulent  sale  will  be  held 
a  nullity." 

In  McVeigh  v.  ftitenour,  40  Ohio  St.,  107,  R.  being  liable  to  sue 
for  breach  of  promise  to  marry  M.,  conveyed  his  property  without  ccm- 
sideration  to  a  third  person.  Judgment  was  obtained  in  the  suit  and 
execution  was  levied  upon  the  land.  It  was  held  that  the  deed  was 
void  as  against  M. ,  the  land  was  subject  to*  levj'  a  sale  under  her  judg- 
ment, and  as  purchaser  she  could  recover  possession  without  first  suing 
to  set  aside  the  deed. 

In  Bank  v.  Trebien,  69  Ohio  St.,  316,  326,  a  case  in  which  the 
peculiar  conveyance  was  not  tainted  by  actual  fraud,  Judge  Minshall  says: 

"It  is  suggested  that,  the  property  may  be  levied  on.  This  is  true, 
but  it  can  not  be  sold  on  execution  until  the  conveyance  is  set  aide;  for 
it  is  not  the  policy  of  the  law  to  sell  a  law  suit." 

Fowler  v.  Trebein,  16  Ohio  St.,  493,  was  a  case  in  which  a  man 
made  a  conveyance  directly  to  his  wife  and  without  consideration.  The 
deed  was  held  to  be  void,  and  although  made  with  intent  to  defraud 
creditors,  was  held  not  to  be  a,  "Transfer,  conveyance,  or  assignment, 
within  the  meaning  of  section  17  of  the  act  of  April,  1869,  and  that 
judgment  creditors  could  not  by  it  be  prevented  from  acquiring  priori- 
ties by  the  levy  of  executions  on  the  property  conveyed. 

It  is  said  at  page  498,  that,  "The  conveyance  which  Schlenker 
attempted  to  execute  directly  to  his  wife,  was,  in  law,  an  utter  nullity. 
The  legal  title  remained  in  him  as  fully  after  its  execution  as  before. 
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The  relation  of  the  parties  inter  se  rendered  them  incompetent  to  con- 
vey the  legal  title  to  real  estate  directly  from  one  to  the  other.  ♦  *  * 
Even  as  between  the  parties  then,  and  without  reference  to  creditors, 
this  instrument,  purporting  to  be  a  conveyance,  was  simply  void,  both 
at  law  and  in  equity.  It  gave  the  assignee  or  grantee  no  rights  which 
she  could  assert  in  any  forum  against  the  assignor  or  grantor.  It  did 
not,  in  fact,  transfer,  convey,  or  assign  anything,  and  is  therefore  not 
within  the  operation  of  the  section  which  we  have  quoted.** 

Section  17  of  the  act  of  1869  differs  from  sec.  6344,  Rev.  Stat.,  so  far 
as  the  present  controversy  is  concerned,  as  in  that  in  the  latter  a  creditor 
is  given  the  right  to  institute  a  suit  to  set  the  conveyance  aside  and  to 
acquire  a  preterence  if  the  provisions  of  sec.  6344,  Rev.  Stat.,  are  com- 
plied with.  The  applicability  of  the  section  to  a  giveh  state  of  facts  is 
not  affected  by  this  difference. 

These  authorities,  while  apparently  not  altogether  harmonious,  war- 
rant the  court  in  holding  that  when  a  debtor  transfers  his  property, 
either  actually  or  constructively,  in  fraud  of  his  creditors,  a  creditor 
may  levy  execution  upon  or  attach  the  subject  matter  of  the  conveyance; 
but  if  the  conveyance  is  good  as  between  the  parties  to  it,  he  may  not 
cause  the  property  to  be  sold  under  his  execution  or  attachment,  but 
must  proceed  in  equity  to  have  the  consre^ance  set  aside.  But  if  the 
attempted  transfer  conveys  nothing,  is  a  mere  nullity,  is  not  effective 
even  as  between  the  parties,  and  does  not  pass  the  title  to  the  property 
sought  to  be  conveyed,  then  a  creditor  may  levy  upon  or  attach  the 
property  regardless  of  the  conveyance  itself,  and  proceed  to  make  his 
money  as  it  is  usually  made  at  law. 

This  conclusion,  if  correct,  is  of  much  importance  in  this  case,  as 
will  appear. 

The  transactions  between  Wachtel  and  Harper  come  under  the  ban 
of  the  gambling  statutes.  Section  6934a,  Rev.  Stat.,  makes  such  deal- 
ings criminal,  and  piovides  that  all  contracts  made  in  violation  of  it 
**shall  be  considered  gambling  contracts,  and  shall  be  void.**  And  sec. 
4269,  Rev.  Stat.,  provides  that  a  conveyance,  any  part  of  the  consdera- 
tion  of  which  is  any  valuable  thing  lost  in  such  transaction,  *'shall  be 
absolutely  void  and  of  no  effect.*' 

By  virtue  of  sec.  4270,  Rev.  Stat.,  the  loser  may  recover  from  the 
winner  the  money  or  thing  of  value  paid  to  or  transferred  to  the  winner; 
and  sec.  4273,  Rev.  Stat. ,  gives  anybody  the  right  to  sue  the  winner  and 
recover  for  his  own  use. 

Transactions  such  as  Wachtel  and  Harper  were  engaged  in  have 
been  held  to  come  within  the  operation  of  the  gambling  acts.  Lester  v. 
Buel,  49  Ohio  St.,  240.  Contracts  of  the  kind  under  consideration  are 
void  not  only  because  of  the  statute  declaring  them  so  but  also  at  com- 
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mon  law,  for  reasons  of  public  policy.     Kahn  v.  Walton,  46  Ohio  St, 
195,  204. 

In  Jenks  v.  Richardson,  1  Ohio  Fed.  Dec,,  188,  Judge  Ricks  holds 
that  a  suit  to  recover  money  lost  in  gambling  is  an  action  for  the  recovery 
of  money  under  the  Ohio  code,  and  that  an  attachment  will  lie  in  it  as 
in  such  cases. 

Whether  an  action  to  recover  money  lost  at  gambling  would  lie  at 
common  law  or  not,  it  is  certain  that  under  these  statutes  the  transferee 
of  property  in  payment  of  a  gambling  debt  acquires  no  title  whatever 
to  the  property  donveyed,  not  even  as  between  him  and  his  grantee. 
Such  conveyance  is  a  nullity,  and  there  can  be  no  reasonable  doubt  that 
a  creditor  of  the  grantor  might,  notwithstanding  the  conveyance,  levy 
an  execution  up<5n  the  property  for  attaching  it  as  still  the  property  of 
the  grantor. 

If  this  premise  is  correct,  it  logically  follows  that  the  assignment  by 
Wachtel  of  the  life  insurance  policies  to  Campbell  cor  Mrs.  Harper,  with 
whom,  through  her  husband,  he  had  gambled,  was  an  absolute  nullity, 
mere  paper  meaning  nothing,  and  under  which  no  rights  or  interests 
accrued  to  Mrs.  Harper  or  Campbell  or  her  trustee,  and  that  the  title  to 
the  policies  remained  in  Wachtel  as  fully  and  completely  as  if  the  trans- 
fer had  never  been  made. 

It  is  well  settled  in  this  state  that  an  assignment  by  an  insolvent  in 
trust  for  the  benefit  of  his  creditors  partakes  of  the  nature  of  a  common 
law  conveyance,  and  that  the  assignee  takes,  at  least  until  the  deed  of 
assignment  is  filed  in  the  probate  court,  such  title  as  his  assignor  had. 
Johnson  v.  Sharp,  31  Ohio  St.,  611;  Hanes  v.  Tiffany,  26  Ohio  St.,  549, 
652;  Myers  v.  Hellman,  91  U.S.,  496,  502;  Shroder  v.  Tompkins,  68 
P.,  672,  followed  in  Morrison  v.  Bruce,  1  Dec.,  190. 

This  conclusion  as  to  the  devolution  of  the  title  does  not  conflict 
with  the  learned  opinion  of  Judge  Jelke  in  Wilder  v.  Beed,  7  Dec,  888, 
and  the  decisions  of  the  Supreme  Court  cited  by  him,  lor  the  effect  of 
those  cases  is  not  a  denial  that  the  title  passes  as  at  common  law  from 
the  assignor  to  the  assignee,  and  that  an  assignment  having  been  made 
and  only  taking  effect  from  the  time  the  deed  of  assignment  is  filed  in 
the  probate  court,  the  rights  of  creditors  become  merged  in  the  assignee, 
and  he  may  assert  any  right  they  might  have  had  if  no  assignment  had 
been  made. 

It  necessarily  follows  that  the  title  of  Wachtel  to  these  policies 
passed  to  Seinsheimer,  his  assignee,  when  the  assignment  was  made  to 
him  a  month  after  they  were  attempted  to  be  assigned  to  Campbell,  and 
long  before  the  suit  ot  Mrs.  Wachtel  was  commenced. 

Prior  to  the.  assignment  for  the  benefit  of  creditors,  any  creditor 
might  have  levied  execution  upon  the  policies  if  they  could  have  been 
found,  or  could  have  attached  them.  The  case  can  not  in  principle  be 
distinguished  from  Fowler  v.  Trebein,  supra.     In  that  case  it  was  said: 
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*'The  Statute  was  intendea  to  give  particular  operation  and  effect  to 
actual  conversances  and  assignments  which  may  be  valid  as  between  the 
parties  that  are  in  fraud  of  the  rights  of  creditors,  but  we  suppose  it  was 
not  intended  to  give  to  an  absolute  nullity  the  effect  of  a  transfer,  con- 
veyance or  assignment. 

It  must,  therefore,  be  held  that  sec.  6S44,  Rev.  Stat.,  is  not  applic- 
able  to  this  case. 

The  conclusion  is  that  Mrs.  Wachtel  can  not  maintain  her  suit,  and 
that  the  assignee,  as  owner  of  the  policies  as  trustee  for  all  creditors,  is. 
entitled  to  have  them  assigned  to  him,  to  be  by  him  administered  as 
other  assets  of  the  assigned  estate  in  his  hands. 

Entertaining  these  views  of  the  nature  of  the  transaction  between 
Wachtel  and  Harper,  it  is  not  necessary  to  decide  what  would  be  the 
relative  rights  of  a  creditor  suing  under  sec.  6344,  Rev.  Stat.,  and  the 
assignee,  for  the  benefit  of  creditors  generally,  in  a  case  in  which  the 
transfer  sought  to  be  voided  was  an  actual  conveyance  and  not  a  mere 
nullity. 

A  decree  may  be  taken  in  accordance  with  this  decision. 

C.  IV.  Baker,  for  Campbell  and  Mrs.  Harper. 

//.  P.  Kauffman,  for  Rose  Wachtel. 

Frank  Seinsheimer ^  for  Seinsheimer,  Assignee. 

Adolph  L,  Browfi^  for  S.  Kuhn  &  Sons  and  Seinsheimer,  assignee. 


TRADE  NAMES— CORPORATION— INJUNCTION. 

[Superior  Court  of  Cinciftnati,  General  Term,  November,  1899.] 
•  Smith,  Dempsey  and  Jelke,  JJ. 

Cincinnati  Vici  Shoe  Co.  v.  Cincinnati  Shoe  Co. 

1.  Finding  bv  Sbcrbtary  of  State  Not  Conclusive. 

The  restrictions  placed  upon  the  secretary  of  state  by  sec.  3238  Rev.  Stat,  as  to 
filing  or  recording  **  anv  articles  of  incorporation  in  which  the  name  of  the 
corporation  is  the  same  as  one  already  adopted  or  appropriated  by  an  exist- 
ing corporation  of  this  state,"  etc.,  does  not  imply  that  a  finding  by  said 
officer,  that  the  name  of  a  new  corporation,  whose  articles  are  filed,  is  not  the 
same  as  that  of  any  existing  corporations,  and  is  not  so  similar  as  to  mislead, 
the  public,  so  conclusive  that  the  courts  cannot  review  it  when  a  case  is  pre- 
sented requiring  such  a  review. 

2.  Use  op  Geographicai,  or  Generic  Names  Restrained. 

While  geographical  or  generic  names  cannot  be  the  subject  of  a  trade-mark^ 
a  person  may  be  restrained  from  using  such  words  in  unfair  competition,  a* 
where  the  public,  by  the  use  of  such  words,  are  led  to  suppose  that  the^  are 
buying  the  goods  of  one  person  when  in  fact  they  are  buying  the  goods  o£ 
another. 

8.  Injunction  Proceeds  upon  the  Ground  op  Fraud. 

The  right  to  an  injunction  aeainst  the  use  of  a  certain  trade  name  does  not 
proceed  upon  the  ground  of  an  infringement  of  a  trade  mark,  but  upon  the 
ground  of  Iraud,  and  that  equity  will  not  permit  oue,  aside  from  any  questioa 
of  trade*mark,  to  palm  off  his  goods  as  the  goods  of  another. 
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4.  Pah^urb  op  Petition  to  Ai^lroe  Intent  to  Deceive. 

Where  a  petition  to  enjoin  the  use  of  a  trade-name  does  not  allege  intent  to 
deceive,  and  does  not  allege  that  the  defendant  was  notified  that  the  use  of 
the  name  is  misleading  the  public  into  believing  they  are  dealing  with  the 
plainti£f»  it  is  a  matter  of  doubt  whether  a  cause  of  action  is  statecL 

5.  The  Names  are  not  Idhnticai^ 

The  names  Cincinnati  Vici  Shoe  Company  and  Cincinnati  Shoe  Company  are 
not  identical,  since  the  first  named  company  would  sell  only  a  part  of  the 
shoes  sold  in  such  a  shoe  store  as  is  indicated  by  the  name  of  the  latter  com- 
pany. 

6.  The  Injunction  Shoui^d  Issue  Oni,y  Against  Unfair  Competition. 

And  were  an  injunction  to  issue,  it  should  be  only  against  the  use  of  the  trade 
name  in  such  a  way  as  to  mislead  the  public  into  believing  that  the  goods 
sold  were  the  goods  of  the  plaintiff. 

Smith,  J. 

This  is  a  proceeding  in  error  to  reverse  the  judgment  of  the  court 
below  which  was  rendered  against  the  plaintiff  in  error  after  overruling 
its  demurrer  to  the  petition  of  the  defendant  in  error. 

JThe  petition  below  was  as  follows: 

* 'Superior  Court  of  Cincinnati.  No.  3243.  If  he  Cincinnati  Shoe 
Co.,  a  corporation  duly  organized  and  doing  business  under  the  laws 
of  the  state  of  Ohio,  plaintiff  v.  the  Cincinnati  Vici  Shoe  Co.,  a  corpor- 
ation organized  under  ihe  laws  of  and  doing  business  in  the  state  of 
Ohio,  defendant. 

**  Plaintiff  says  that  it  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Ohio,  with  its  principal  office  in  Cincinnati,  Ohio; 
having  for  its  purpose  the  manufacture  of  ladies'  shoes,  ranging  in  price 
from  $1.00  to  $1.50  per  pair;  that  its  articles  of  incorporation  were  issued 
by  the  then  secretary  of  state  of  the  state  of  Ohio,  on  December  28,  1894. 

For  a  cause  of  action  against  the  defendant  the  plaintiff  says: 

That  the  said  plaintiff  has  paid  large  sums  of  money  in  advertising 
its  products  under  the  said  name,  *'The  Cincinnati  Shoe  Co.,  "during 
the  period  from  December  28,  1894,  until  the  present  time,  and  has 
acquired  a  valuable  good  will  in  the  trade;  that  the  goods  manufactured 
and  sold  by  said  the  Cincinnati  Shoe  Co.,  are  well  known  to  and  in  large 
demand  by  the  trade,  and  that  its  name  has  become  in  the  nature  of  a 
trade-mark  right. 

Plaintiff  says  that  one  John  H.  Martin  was  one  of  the  incorporators 
of  the  plaintiff,  owning  a  large  amount  of  plaintiff's  stock  and  holding^ 
the  position  of  secretary  and  treasurer  of  the  plaintiff  from  the  plaintiff's 
organization  until  December,  1897;  that  at  the  annual  meeting  of  stock- 
holders and  directors  held  in  December,  1897,  the  said  John  H.  Martin 
was  deposed  from  his  position  as  secretary  and  treasurer  by  vote  of  the 
directors,  and  that  shortly  thereafter  he  disposed  of  his  holdings  in  the 
plaintiff  company,  and  severed  all  connection  with  the  plaintifi. 

"The  plaintiff  says  that  in  June,  1899,  the  said  John  H.  Martin  and 
certain  other  associates  were  the  owners  of  all  the  stock  of  the  corpora 
tion,  known  as  the  Scowden,  Jones  &  Spinks  Co.,  whose  office  and  place 
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of  business  was  in  Springfield,  Ohio,  and  which  manufactured  and  sold 
the  same  grade  and  kind  of  shoes  as  did  the  Cincinnati  Shoe  Co.  That 
on  or  about  the  —  day  of  June,  1899,  said  Martin  and  his  said  associates 
applied  for  and  obtained  articles  of  incorporation  for  a  company  to  be 
named  the  Cincinnati  Vici  Shoe  Co.,  to  have  its  principle  place  of 
business  and  factory  in  Springfield,  Ohio;  that  thereafter  the  business, 
theretofore  owned  and  conducted  by  the  Scowden.  Jones  &  Spinks  Co.^ 
was  assigned  and  transferred  to  the  Cincinnati  Vici  Shoe  Co. 

That  the  said  Martin  well  knew  of  the  value  of  the  good  will 
attached  to  the  name  **The  Cincinnati  Shoe  Co.,'*  having  been  during 
his  connection  with  the  plaintifiE  actively  employed  in  the  transaction 
of  its  business. 

Plaintiff  further  says  that  immediately  after  issuing  of  said  letter  of 
incorporation  in  June,  1899,  the  said  The  Cincinnati  Vici  Shoe  Co., 
opened  an  office  in  Cincinnati,  Ohio,  and  for  that  purpose  rented  rooiy 
in  the  same  building  in  which  are  situate  the  main  office  and  store  room 
of  the  plaintiff,  to- wit,  the  Nevada  Building,  situate  on  the  southeast 
corner  of  Fifth  and  Sycamore  streets  in  said  city. 

Plaintiff  says  that  the  name  ** Vici**  is  the  name  of  a  leather  sub* 
mitted  to  a  patented  process  of  which  pratically  all  of  the  shoes  (except 
patent  leather  and  calf)  now  manufactured  in  the  United  States,  and 
placed  on  the  market,  are  made;  that  the  leather  used  by  the  Cincinnati 
Shoe  Co.,  in  the  manufacture  of  shoes  is  almost  exclusively  what  is 
known  as  **Vici,'*  and  that  that  term  is  in  no  way  distinctive  of  the 
product  of  the  Cincinnati  Vici  Shoe  Co. 

**  Plaintiff  further  says  that  if  the  said  defendant,  the  Cincinnati  Vici 
Shoe  Co.,  be  permitted  to  continue  in  business  under  its  said  name,, 
great  inconvenience  and  loss  will  thereby  fall  to  the  plaintiff  by  reason 
of  the  fact  that  the  general  public  and  the  shoe  dealers  throughout  the 
United  States  will  be  misled  by  the  similarity  of  names,  and  much  of 
the  trade  honestly  acquired  and  hitherto  enjoyed  by  this  plaintiff  will  be 
unfairly  diverted  to  the  defendant,  the  Cincinati  Vici  Shoe  Co.,  and  this 
plaintiff's  good  will,  which  now  is  a  valuable  asset,  will  be  greatly 
depreciated  in  value  to  the  irreparable  injury  of  the  plaintiff  in  its  said 
business. 

**  Wherefore,  the  plaintiff  prays  that  a  temporary  restraining  order 
be  issued  enjoining  said  defendant,  the  Cincinnati  Vici  Shoe  Co.,  from 
the  use  of  its  said  name,  and  that  upon  a  final  hearing  of  this  cause  the 
said  injunction  be  made  perpetual,  and  for  all  other  and  proper  reliet  to 
which  the  plaintiff  may  be  entitled  iA  the  premises. 

•7.  H.  Cabell.'* 
"Attorney  for  Plaintiff.*' 

To  this  petition  the  defendant  demurred  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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Thereupon  the  court  overruled  the  demurrer  and  entered  judgment 
against  the  defendant.  The  part  of  the  entry  overruling  the  demurrer 
is  in  the  ordinary  form,  and  the  entry  then  reciting  that  the  defendant 
did  not  desire  to  plead  further  proceeds  to  give  judgment  against  the 
defendant  as  follows: 

**  Wherefore  the  court  proceeded  to  give  judgment  in  the  case.  It 
is  therefore  ordered,  adjudged  and  decreed  that  the  said  The  Cncinnati 
Vici  Shoe  Co.,  be  and  it  is  hereby  perpetually  enjoined  from  the  use  of 
the  said  name,  the  Cincinnati  Vici  Shoe  Co.,  in  the  prosecution  of  its 
corporate  business  or  otherwise.'* 

The  first  objection  made  by  the  Vici  Shoe  Company  to  the  decree  is 
that  the  secretary  of  state,  by  the  provisions  of  sec.  3238,  Rev.  Stat.,  is 
forbidden  to  file  or  record  any  articles  of  incorporation  in  which]the  name 
of  the  corporation  is  the  same  as  one  already  adopted  or  appropriated  by 
^  existing  corporation  of  this  state  or  so  similar  to  the  name  of  such 
existing  corporation  as  to  be  likely  to  mislead  the  public,  unless  the 
written  consent  of  such  prior  existing  corporation  signed  by  its  presi- 
dent and  secretary,  be  at  the  same  time  filed  with  such  articles  of  incor- 
poration;*' that,  therefore,  his  act  of  filing  the  articles  is  in  efiFect  a 
finding  that  the  name  of  the  new  corporation  is  not  the  same  as  that 
of  any  existing  corporation  and  is  not  so  similar  as  to  mislead  the  pub- 
lic; and  that  such  finding  is  conclusive  upon  this  question  and  binds  all 
parties  interested  in  the  same,  and  can  not  subsequently  be  attacked  in 
the  courts. 

In  support  of  this  contention  the  plaintiff  in  error  cites  certain 
Massachusetts  cases  involving  the  import  and  eftect  of  the  statutes  of 
that  state. 

These  statutes  provide  that  a  certificate  of  organization  shall  be 
made  by  the  officers  and  submitted  to  a  commissioner  of  corporations, 
who  shall  examine  the  same  and  demand  additional  testimony  if  neces- 
sary, etc.,  and  shall  certify  his  finding  to  the  secretary  of  state  (chap. 
106,  par.,  21).  Section  I  of  the  same  chapter  recites  the  duties  of  the 
commissioner  of  corporations.  Paragraph  17,  provides  that  the  name 
adopted  shall  be  changed  only  by  act  of  the  general  court.  Paragraph 
6  reserves  to  the  general  court  the  right  to  annul  and  repeal  any  and  all 
characters  for  any  cause  which  it  may  deem  sufficient,  and  paragraph  5 
of  chapter  2  provides  for  an  appeal  to  the  general  court  by  private  individ- 
uals in  matters  aftecting  private  corporations.  Thus  a  mode  of  redress 
is  provided  for  any  abuse  of  power  by  the  commissioner.  Boston  Rub- 
ber Shoe  Co.  V.  Boston  Rubber  Co.,  149  Mass.,  436;  American  Order 
of  Scottish  Clans  v.  Merrill,  8  L.  R.  A.  (Mass.),  320. 

But  the  Ohio  statute  gives  the  secretary  of  state  no  power  to  hear  testi- 
mony or  summon  witnesses  and  makes  no  provision  for  notice  to  parties 
interested  or  the  public  generally  that  the  secretary  of  state  has  imder 
consideration  the  question  of  identity  or  similarity  of  certain  corporate 
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aames.  Under  such  circumstaDccs  it  U  not  to  be  seriously  coBsidered 
that  it  WSLS  the  intention  of  the  legislature  to  make  the  finding  <d  the 
secretary  of  state  so  conclusive  that  the  courts  cannot  review  it  when  a 
case  is  properly  presented  which  requires  such  a  review. 

It  is  contended  by  plaintiff  in  error  that  the  words  ''Cincinnati'* 
and  "Shoe,"  the  one  geographical  and  the  other  generic,  are  not  such 
as  one  can  acquire  property  in,  and,  therefore,  since  the  defendant  in 
error  has  no  property  therein  he  can  have  no  remedy  to  protect  the 
same. 

It  is  true  that  geographical  or  generic  names  cannot  be  the  subject 
of  a  trade-mark;  but  is  not  true  that  a  person  using  such  words  in  unfair 
competition  so  that  the  public,  by  the  use  ot  such  words,  are  led  to 
suppose  that  they  are  buying  the  goods  ot  one  person  when  in  tact  they 
are  buying  the  goods  of  another,  may  not  be  restrained  from  so  using 
such  words. 

This  principle  is  well  stated  in  Illinois  Watch  Case  Co.  v.  Watch 
Co.,  94  Fed.  Rep.,  667,  in  which  case  it  is  declared  that — 

'*  While  one  can  not  obtain  the  exclusive  right  to  use  a  geographical 
name  as  a  trade  mark,  and  can  not  make  a  trade— mark  of  his  own  name 
to  deprive  another  of  the  same  name  from  using  it  in  his  business,  that 
other  may  not  resort  to  artifice  to  do  that  which  is  calculated  to  mislead 
the  public  as  to  the  identity  of  the  business  or  of  the  article  produced, 
and  so  create  injury  to  the  other  beyond  that  which  results  from  the 
similarity  ot  the  name. 

*  *There  are  a  large  number  of  cases  in  which  this  principle  has  been 
declared,  (citing  cases).  This  class  of  cases  does  not  proceed  upon  the 
ground  of  an  infringement  of  a  trade-mark,  but  upon  the  ground  of 
fraud,  and  that  equity  will  not  permit  one,  aside  from  any  question  of 
trade-mark,  to  palm  off  his  goods  as  the  goods  of  another,  and  so  deceive 
the  public  and  injure  that  other. 

**It  is  not  necessary,  in  such  caes,  in  order  to  give  right  to  an 
injunction,  that  a  specific  trade-mark  should  be  infringed,  but  that  the 
conduct  of  the  party  shall  show  an  intent  to  palm  off  his  goods  as  the 
goods  of  another.*' 

The  petition  in  this  case  does  not  allege  an  intent  to  deceive  and 
does  not  allege  that  the  defendant  was  notified  by  plaintiff  that  its 
assumption  and  use  of  the  name  the  Cincinnati  Vici  Shoe  Co.,  was  mis- 
leading the  public  into  believing  that  in  dealing  with  it  they  were  deal- 
ing with  the  Cincinnati  Shoe  Co.  The  question,  therefore,  whether  the 
petition  states  facts  sufficient  to  constitute  a  cause  of  action  is  not  free 
from  doubt. 

'^  Futhermore,  it  does  affirmatively  appear  that  a  vici  shoe  company 
would  sell  only  a  part  of  the  shoes  sold  by  an  ordinary  shoe  store  deal- 
ing in  all  kinds  of  shoes,  because  the  word  "vici"  does  not  include 
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patent  leather  and  calf.  It,  therefore,  does  appear  that  the  names  are 
not  identical. 

But,  assuming  that  the  petition  is  not  demurrable,  still  the  order 
that  should  have  been  made  in  the  case  was  not  that  the  plaintifi  should 
be  absolutely  enjoined  from  using  the  name,  but  that  he  should  be 
enjoined  from  using  it  in  such  a  way  as  to  mislead  the  public  to  believe 
that  the  goods  he  was  selling  was  the  goods  of  the  plaintiff. 

12  Harvard  Law  Review. 

The  judgment,  therefore,  should  be  reversed. 

Dkmpsky  &  jEi^E,  JJ.,  concur. 

Marsh  &  Ritchie,  for  plaintiff. 

H.  Cabell^  for  defendant. 


PUBLICCONTRACTS— PLEADINGS— ERROR. 

[Superior  Court  of  Cincinnati,  General  Term,  November  1899.] 
Smith,  Jackson  andjelke,  JJ. 

*  E.  C.  CoppiN,  ETC.  V.  Hermann,  et  al.  Trustees 

1.  RUI.E  AS  TO  Revkrsai,  op  Speciai,  Term. 

It  is  the  invariable  rule  in  jj^eneral  term  not  to  disturb  findings  of  fact  made  by 
the  trial  judge  in  special  term  unless  such  findings  are  clearly  and  manifestly 
contrary  to  the  weight  of  the  testimony;  and  it  is  not  sufficient  to  justify  a 
reversal  of  such  findings  that  the  judges  in  general  term  may  feel  that  had 
they  been  in  the  place  of  the  trial  judge  they  would  probably  nave  made  dif- 
ferent findings. 

2.  Discretion  Conferred  upon  Commissioners. 

Paragraph  8  of  sec.  7  of  the  act  of  April  24,  1896,  92  O.  L.,  606.  "  To  provide  for 
water  works  purposes  in  cities  of  the  first  grade  of  the  first  class/*  requires 
that  the  commissioners  appointed  under  said  act,  in  making  contracts;*'  shall 
enter  into  contract  with  the  lowest  and  best  bidders,"  etc  This  reauirement 
confers  upon  said  commissioners,  by  implication,  a  discretion  to  aetermine 
who  is  the  lowest  and  best  bidder. 

8.  This  Discretion  a  Sound  one. 

This  discretion  is  a  '*  sound  discretion,"  that  is»  not  a  power  of  mere  arbitrary 
determination,  but  a  power  of  decision  and  determination  to  be  based  upon 
facts,  and  to  be  m^ide  in  good  faith  and  without  collusion  or  fraud  upon  the 
part  of  such  commissioners,  and  after  a  hearing  upon  such  facta,  with  full 
opportunity  to  those  interested  to  be  present  and  heard  at  such  hearing^. 

4.  PuBuc  Offices— Exercise  of  Judgment  and  Discretion. 

Officers  to  whom  public  duties  are  confided  by  law  are  not  subject  to  the  control 
of  the  courts  in  the  exercise  of  judgment  and  discretion  which  the  law  im- 
poses on  them  as  a  part  of  their  official  functions. 

6.  Discretion  of  Courts  Cannot  be  Substituted. 

If  the  bare  act  or  decision  of  the  commissioners  in  awarding  a  contract,  is 
alone  attacked,  the  courts  cannot  interfere  because  that  act  or  decision  is  by 
the  law  committed  to  the  commissioners  and  the  courts  can  not  be  snbsti-^ 
tuted  for  them. 

*  For  decisions  of  the  special  term  see  <mte  p.  146,  ^u^post  000. 
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6.  Court  May  Inquire  as  to  its  Exbrcisb. 

But  if  the  means,  manner  or  method  by  which  the  act  or  decision  is  reached, 
be  wrongful,  fraudulent,  collusive  or  arbitrary,  the  courts  can  inquire  into 
these  lacis,  and  if  found  true,  they  will  set  aside  the  act  or  decision  which  is 
the  result  of  them. 

7.  Courts  wiu,  not  Prbsumb  Wrongpui*  acts. 

The  courts,  however,  will  not  presume  wrong,  illegality,  collusion  or  fraud  up- 
on the  part  of  public  officials,  and  if  an  act  or  decision,  the  result  of  an  exer- 
cise of  discretion,  be  attacked  on  these  grounds,  the  tacts  showing  the  wrong 
complained  of,  must  be  specially  set  out. 

8.  Cannot  Question  Wisdom  of  Statutes. 

The  question  whether  a  certain  provision  in  a  law  is  a  wise  one  or  not,  is  one 
which  falls  strictly  within  the  domain  of  the  legislative  branch  of  the  icovem- 
menU 

9.  Issues  Not  Made  in  Triai«  Courts— Not  Reviewed. 

Issuer  not  made  by  the  pleadings  in  the  lower  court  and  which  the  record  does 
not  show  were  tried  below,  and  which  are  diametrically  opposed  to  the  theory 
upon  which  the  plaintiff  proceded  below,  can  not  be  raistd  for  the  first  time 
on  review,  notwithstanding  the  question  may  be  one  which,  if  presented  by 
the  record,  the  reviewing  court  would  deem  worthy  of  the  gravest  considera- 
tion. 

Smith,  J. 

This  an  action  by  E.  C.  Coppin,  a  taxpayer,  on  behalf  of  the  city 
of  Cincinnati,  plaintifiF,  v.  August  Herrmann,  Leopold  Markbreit, 
Maurice  J.  Frnberg,  C.  M.  Holloway  and  William  B.  Melish,  constitut- 
ing the  board  of  trustees,  known  as  the  commissioners  of  water  works 
of  the  city  of  Cincinnati,  and  the  city  of  Cincinnati  defendants. 

The  plaintifiF  sues  as  a  taxpayer  of  the  city  of  Cincinnati,  under 
sec.  1778,  Rev.  Stat.,  after  a  request  upon  and  a  refusal  of  the  corpora- 
tion coun^el  to  bi ing  such  a  suit;  and  seeks  to  enjoin  the  commissioners 
of  water  works  of  said  city  from  entering  into  and  performing  a  certain 
contract  which  said  commissioners  awarded  lo  A.  J.  Henkel. 

The  contract  relates  to  the  furnishing  of  the  necessary  labor  and 
materials  for  the  construction  of  certain  settling  reservoirs  and  the  lay- 
ing of  certain  pump  mains  and  the  miscellaneous  work  in  connection 
therewith,  in  accordance  with  certaiin  plans,  specifications  and  detail 
drawings  in  the  office  of  the  board. 

As  is  provided  by  law,  the  board  caused  thirty  day's  notice  to  be 
given  in  a  number  of  newspapers  of  general  circulation  in  the  city,  that 
on  a  certain  day  sealed  proposals  would  he  received  for  doing  the  work 
and  furnishing  the  materials;  and  on  said  day  the  bids  were  opened  and 
referred  to  the  engineer  of  the  board  for  computation  and  report  to  the 
board.  ^ 

FoJz,  Willard  &  Co.  and  A.  J.  Henkel  were  found  to  be  the  lowest 
two  among  the  bidders,  the  bid  of  the  former  amounting  in  the  aggre- 
gate to  $1,039,650.63,  and  the  bid  of  the  latter  to  $1,171,743.50.  Folz, 
Willard  &  Co.,  were  therefore,  the  lowest  bidder. 

Shortly  after  the  computation  had  been  made  by  Mr.  Bouscarn,  the 
engineer  of  the  board,  and  his  two  associate  engineers,  Mr.  Benzenberg 
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and  Mr.  Hermany,  they  sent  for  the  members  of  the  firm  of  Folx, 
Willard  &  Co.,  for  a  conference  with  them  with  respect  to  their  bid. 

There  were  present  at  this  meeting  the  three  engineers  above  men- 
tioned, the  stenographer  employed  in  the  office  of  the  water  works  com. 
missioners,  Mr.  Folz  and  Mr.  Cornwall,  of  the  firm  of  Folz,  Willard  & 
Co. ,  and  Mr.  Dannenhower,  the  engineer  of  the  firm. 

What  occurred  at  this  meeting  it  is  imposible  for  any  outsider  to 
ever  know  with  certainty,  for  the  reason  that  upon  many  material  mat- 
ters the  testimony  of  the  engineers  is  directly  in  conflict  with  that  of  the 
representative  of  Folz,  Willard  &  Co.,  and  the  stenographers  testifies 
that  the  conversation  was  often  so  rapid  and  frequently  included  so 
many  persons  talking  together,  that  her  notes  are  incomplete  and  omit 
much  of  what  was  said;  although  it  is  admitted  that  her  report  as  far 
as  it  goes  is  substantially  accurate. 

The  contradiction  in  the  testimony  relates  principally  to  what  was 
said  at  the  conference  with  respect  to  the  use  of  Bermudez  asphalt,  and 
with  respect  to  the  use  of  gravel  in  place  of  limestone  in  the  composition 
of  the  concrete,  and  in  the  foundation  layer  for  the  basin  of  the 
reservior. 

To  understand  this  controversy  it  is  necessary  briefly  to  refer  to  the 
specifications  on  these  two  subjects.  The  asphalt  to  be  used  is  described 
in  items  48  and  49.     Item  48,  reads  as  follows: 

**The  melted  asphalt  shall  consist  of  the  best  refined  Bermudez  Lake 
asphalt  and  **F"  grade  Alcatraz  liquid  asphalt,  in  proportion  to  be  des- 
ignated by  the  chief  engineer;  or  other  mixture  equally  as  good,  accept- 
able to  the  chief  engineer.  The  mixture  shall  be  melted  and  shall  then 
be  maintained  at  such  temperature  and  for  such  length  of  time  as  the 
chief  engineer  may  direct.  The  edges  and  surface  of  the  asphalt  work 
shall,  if  required  by  the  chief  engineer,  be  heated  when  new  material  is 
laid  in  contact  with  them.*' 

And  Item  49,  is  as  follows: 

*'The  refined  asphalt  shall  contain  not  less  than  ninety  per  cent, 
of  bitumen  soluble  in  rectified  carbon  disulphide.  The  asphalt  shall 
not  lose  more  than  five  per  cent,  of  its  weight  whtn  maintained  for  ten 
hours  at  a  temperature  of  300*^  F.*' 

The  requirement  for  concrete  is  found  in  Item  232,  and  is  as 
follows: 

**The  concrete  shall  be  composed  of  four  measured  volumes  of 
crushed  limestone  unscreened,  two  measured  volumes  of  sand  and  one 
measured  volume  of  Portland  cement.  The  crushed  stone  shall  be 
entirely  free  from  dirt,  clay  and  soapstone.  It  shall  be  premissible  to 
use  clean  gravel  in  place  of  crushed  stone.** 

And  the  requirement  for  the  foundation  layer  of  the  basin  is  in  the 
following  language: 
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*'The  foundation  layer  of  broken  stone  shall  consist  of  crushed  lime- 
stone, gravel  or  uncrushed  cemented  gravel.  The  crushed  stone  shall 
be  unscreened.  A  sufl&cient  quantity  of  sand  shall  be  added  thereto,  or 
to  the  gravel  if  gravel  is  used,  to  fill  completely  all  voids  between  the 
stones  or  pebbles." 

The  specifications  also  contained  a  clause  to  the  eftect  tha,t  the 
trustees  reserved  the  right  to  determine  the  amount,  quality,  acceptabil- 
ity and  fitness  of  the  several  kinds  of  work  and  materials  which  were  to 
be  used. 

Recurring  now  to  the  controversy  as  to  what  was  said  at  the  con- 
ference between  the  engineers  and  Folz,  Willard  &  Co.,  the  testimony 
of  the  engineers  is  that  they  did  not  insist  upon  the  use  of  Bermudez 
asphalt,  but  admitted  that  if  anything  equally  as  good  were  used  it 
would  be  satisfactory,  but  also  stated  that  at  that  time  they  did  not 
know  of  any  asphalt  equally  as  good,  although  it  might  be  that  when  the 
time  for  the  asphalt  work  was  reached,  which  would  not  be  for  two 
years  from  the  time  of  the  conference,  something  equally  as  good  might 
be  found.  They  also  testified  that  Folz,  Willard  &  Co.,  declined  to 
state  what  asphalt  they  intended  to  use. 

On  the  other  hand,  the  representatives  of  Folz,  Willard  &  Co., 
testify  that  the  engineers  gave  them  to  understand  that  no  asphalt 
except  Bermudez  asphalt  would  be  received,  and  as  Bermudez  asphalt 
was  controlled  by  a  monopoly  whose  figures  were  exorbitant,  they  had 
calculated  in  their  bid  upon  using  an  asphalt  which  was  equaly  as  good, 
but  could  be  secured  for  about  $50,000  less  than  the  Bermudez. 

With  respect  to  the  use  of  gravel  in  place  of  limestone  in  the  con- 
crete and  foundation  layer,  the  engineers  testify  that  they  admitted  the 
right  of  the  bidder  to  use  gravel  in  place  of  limestone,  but  stated  that 
Ohio  river  gravel  would  not  be  acceptable.  On  the  other  hand,  the 
representatives  of  Folz,  Willard  &  Co.,  testify  that  the  engineers  insisted 
that  gravel  could  not  be  used  unless  the  board  was  fit  to  permit  it;  that 
its  use  was  optional  with  the  board  and  not  with  the  bidder. 

Subsequently  the  engineers  sent  tor  A.  J.  Henkel,  the  next  lowest 
bidder,  and  the  interview  with  him  appears  to  have  been  satisfactory  to 
them. 

In  view  of  what  had  occurred  at  the  conference  between  the 
engineers  and  Folz,  Willard  &  Co.,  the  latter  addressed  a  communication 
to  the  board  requesting  permission  to  withdraw  their  bid  because,  as 
they  stated,  the  engineers  had  insisted  upon  the  use  of  Bermudez 
asphalt,  and  denied  the  right  of  the  bidder  to  use  gravel  in  place  of 
limestone  in  the  concrete  and  foundation  layer.  Their  written  com- 
munication is  consistent  with  their  testimony. 

The  engineers  also  addressed  a  communication  to  the  board,  of  the 
same  date  as  that  of  Folz,  Willard  &  Co.,  stating  Folz,  Willard  &  Co. 
had  misunderstood  the  specifications ;  and  subsequently  addressed  another 
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communication  to  the  board  denying  the  statements  contained  in  the 
communication  of  Folz,  Willard  &  Co.  Their  communications  are  also 
consistent  with  their  testimony. 

A  week  later  the  trustees  adopted  the  following  resolution : 

** Whereas,  the  Folz,  Willard  &  Co.,  have  requested  of  this  board 
the  withdrawal  of  their  bid  for  the  construction  of  settling  reservoirs, 
and  the  laying  of  pump  mains  from  the  Eastern  Pumping  Station  by 
reason  of  a  mistake  in  computation  and  a  misinterpretation  of  the 
specifications,  which  they  have  shown  to  satisfaction  of  the  board;  and, 

**  Whereas,  the  board  is  satisfied  that  the  said  bid  of  the  Folz,  Wil- 
lard &  Co. ,  is  not  the  lowest  and  best  bid  for  said  work ;  therefore,  be  it 

* 'Resolved,  That  in  the  opinion  of  this  board  the  bid  of  A.J. 
Henkel  for  the  construction  of  settling  reservoirs  and  laying  of  pump 
main  from  the  Eastern  Pumping  Station  is  the  lowest  and  best  bid,  and, 
that  therefore,  the  contract  be  awarded  to  him  in  accordance  with  his 
proposal." 

It  is  evident  from  this  brief  summary  of  the  testimony  that  if  the 
testimony  of  the  representatives  of  Folz,  Willard  &  Co.,  is  true,  that 
the  action  of  the  engineers  was  a  violation  of  their  duty  and  a  repudia- 
tion by  them  so  far  as  Folz,  Willard  &  Co.,  were  concerned,  of  material 
parts  of  the  specifications,  and  that  the  letter  of  withdrawal  which  they 
sent  to  the  board  under  this  high  handed  conduct  of  the  engineers, 
necessarily  prejudiced  their  bid  in  the  minds  of  the  trustees  and  pre- 
vented the  award  to  them.  In  such  event  the  award  to  Henkel,  then 
next  bidder,  was  necessarily  illegal. 

On  the  other  hand,  if  the  testimony  of  the  engineers  is  true,  their 
action  was  only  that  of  conservative  officials  desiring  to  satisfy  them- 
selves that  no  misunderstanding  existed  between  the  bidder  and  them- 
selves. 

Since  the  organization  of  this  court,  the  general  term  in  reviewing 
the  finding  of  fact  made  by  a  judge  in  special  term,  has  followed  with- 
out exception  the  rule  that  such  findings  will  not  be  disturbed,  unless 
they  are  clearly,  or  as  it  is  sometimes  stated,  manifestly  contrary  to  the 
weight  of  the  testimony.  It  is  not  sufficient  to  justify  a  reversal  of 
such  findings  that  the  judges  in  general  term  may  feel  that  had  they 
been  in  the  place  of  the  trial  judge  they  would  probably  have  made 
difiPerent  findings,  but  they  must  be  able  to  declare  that  the  findings  are  so 
clearly  wrong  that  the  trial  judge  could  not  have  found  in  the  testimony 
any  reasonable  foundation  for  his  findings;  and  specially  does  this  rule 
find  application  when  the  findings  of  fact  are  the  result  of  the  testimony 
of  witnesses  before  the  trial  judge,  who  has  the  opportunity  of  seeing 
them  and  hearing  their  testimony,  and  of  observing  their  conduct  and 
demeanor. 

This  rule  is  not  peculiar  to  the  general  term.  It  is  the  rule  adopted 
by  nearly  all  courts  of  review  which  are  called  on  in  proceeding  in  error 
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to  consider  findings  of  fact  made  by  a  trial  judge  who  saw  the  witnesses 
and  heard  tnem  testify.  Doubtless  in  some  cases  it  may  but  emphasize 
the  failure  of  the  trial  judge,  yet  as  a  general  rule  it  is  the  only  one  that 
can  be  adopted,  and  on  the  whole  is  wise  and  salutary. 

In  this  case  we  learn  from  the  opinion  of  the  trial  judge  that  he 
accepted  the  testimony  of  the  engineers  as  to  what  occurred  between 
them^  and  Folz,  Willard  &  Co.,  and  that  he  did  so,  not  because  he 
thought  the  mere  preponderance  of  the  evidence  was  on  their  side,  but 
also  because  he  seems  to  have  been  extraordinarily  impressed  with  their 
sincerity  and  truthfulness. 

Applying  the  rule  of  law  referred  to  in  a  review  of  his  findings  of 
fact,  then  we  are  not  at  liberty  to  disregard  them,  but  are  bound  to 
accept  them  as  conclusive. 

Accepting  these  findings  of  the  case  presented  is  that  of  the  lowest 
bidder  discovering  that  he  has  misunderstood  the  specifications,  and  that 
to  undertake  the  contract  would  involve  him  in  a  serious  financial  loss 
and  requesting  the  board  to  allow  him  to  withdraw  his  bid;  and  the 
board,  without  expressly  allowing  him  to  withdraw  his  bid.  awarding 
the  contract  to  the  next  lowest  bidder  as  the  lowest  and  best  bidder  after 
a  recital  of  the  fact  in  their  resolution  of  award  that  the  lowest  bidder 
had  misunderstood  the  specifications. 

Such  an  award  is  undoubtedly  valid  unless,  as  is  contended  by 
counsel  for  plaintiC,  the  word  **best**  is  synonymous  with  **lowest," 
and  there  can  be  no  **best'*  bidders  who  is  not  the  'lowest'*  and,  there- 
fore, the  award  could  not  be  made  to  Henkel. 

Section  7  of  the  water  works  law  provides  that  the  ^'Commissioners 
shall  enter  into  contract  with  lowest  and  best  bidder  upon  his  giving 
bond  to  such  city,  with  sureties  as  the  commissioners  shall  approve, 
that  he  will  perform  the  work  and  furnish  the  materials  in  accordance 
with  his  contract." 

The  trial  judge,  after  an  examination  of  the  authorities  on  this 
subject,  which  exhibits  extraordinary  research  and  great  ability,  has 
stated  his  construction  of  the  words  ** lowest  and  best  '*  in  the  following 
syllabi  to  his  opinion,  which  we  adopt  as  a  correct  statement  of  the  law 
upon  this  question. 

Applying  these  rules  of  law  to  the  findings  of  fact  made  by  the  trial 
judge,  the  award  of  the  trustees  to  Henkel  was  not  an  abuse  of  the  dis- 
cretion conferred  upon  them  by  the  law  under  which  they  were  created 
and  are  prosecuting  this  work. 

Whether  that  provision  of  the  law  is  a  wise  one  or  not,  is  not  a 
question  upon  which  we  can  express  opinion.  Such  a  question  falls 
strictly  within  the  domain  of  the  legislative  branch  of  the  government. 

It  is  also  urged  by  plaintiff  that  the  specifications,  in  giving  to  the 
trustees  that  power  of  deciding  finally  any  disputed  question  that  arises 
between  them  and  the  contractor  as  to  the  correct  interpretation  of  the 
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Specifications,  are  too  vague  and  uncertain,  and  are,  therefore,  illegal  as 
in  conliict  with  the  provision  of  the  water  works  law  requiring  detailed 
specifications  of  all  work  to  be  performed  or  materials  furnished  by 
bidders. 

But  no  such  issue  as  this  was  made  by  the  pleadings  in  the  case  in 
the  lower  court,  and  the  record  does  not  disclose  that  any  such  issue 
was  tried  by  the  parties. 

Furthermore,  the  contention  that  the  specifications  were  illegal  and 
therefore  no  contract  could  have  been  made  under  them  is  diametrically 
opposed  to  the  whole  theory  upon  which  plaintif  proceeded  in  the  court 
below  viz.:  that  Folz,  Willard  &  Co.,  were  the  lowest  and  best  bidder^ 
and  entitled  to  the  contract. 

Under  these  circumstances  the  issue  can  not  be  raised  for  the  first 
time  in  this  court;  the  state  of  the  record  precludes  its  consideration; 
although  if  the  question  were  presented  by  the  record  we  should  deem 
it  worthy  of  the  gravest  consideration. 

The  judgment  of  the  court  in  special  term  will  be  affirmed. 

John  C,  Healy,  for  plaintiff. 

Ellis  G,  Khtkead^  Wade  Ellis,  Jones  B.  Frankel^  for  defendants. 

Louis  J.  DoUe,  for  A.  J.  Henkel. 


EXEMPTION— NECESSARIES— JURISDICTION. 

[Hamilton  Common  Pleas,  1899.] 
W.  A.  Watkins  v.  Louis  Schlecter. 

1.  "Nbckssariks"  do  not  Inci<udk  Buriai.  Bxpbnsbs. 

The  word  "necessaries,"  as  used  in  sec.  6489,  Rey.  Stat,  relating  to  the  ten  per 
cent,  of  debtors  wages,  released  from  exemption,  on  claims  for  necessities, 
applies  to  purchases  of  food,  clothing,  medicine,  habitation,  education  or 
whatever  is  necessary  to  sustain  or  maintain  a  living  person,  but  does  not 
include  burial  expenses.  Rule  applied  in  case  at  bar,  to  funeral  expenses  of 
defendant's  mother. 

2.  Justices  op  the  Peace—Subject  a  Gbnerai,  One. 

The  subject  of  justices  of  the  peace,  beine  recognized  by  the  organic  law  of 
the  state,  is  one  of  a  general  nature  and  laws  relating  thereto  should  hare 
uniform  operation  throughout  the  state. 

8.  Lack  op  Uniporm  Operation. 

Subdivision  7  of  sec  683  and  sub.  4,  sec  584,  Rev.  Stat,  as  amended  April  19» 
1898,  relating  to  the  jurisdiction  of  justices  o!  the  peace  in  attachment,  and 
which  are  not  applicable  in  counties  containing  cities  of  the  second  grade  of 
the  first  class  or  of  the  first  grade,  second  class,  are  not  of  uniform  operation 
and  are,  therefore,  unconstitutional. 

4.  Jurisdiction  op  Justices  op  the  Peace. 

Justices  of  the  peace  have  jurisdiction  coextensive  with  the  conntr  only  under 
sub.  1,  sec  6489,  Rev.  Stat.,  relating  to  certain  corporations  and  to  persona 
who  are  non-residents  of  the  county.  As  to  all  other  grounds  of  attachment 
set  out  in  said  sec  6489,  the  jurisdiction  of  justices  of  the  peace  is  limited  to 
their  townships. 
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Davis,  J. 

This  action  comes  into  common  pleas  court  by  an  appeal  under  sec* 
6496,  Rev.  Stat.,  as  amended  April  19,  1898,  on  behalf  of  the  defendant. 

On  August  18,  1899,  the  plaintift,  W.  A.  Watkins,  filed  his  bill  of 
particulars  before  Alex.  Roebling,  a  justice  of  the  peace  of  Delhi  town- 
ship, Hamilton  county,  Ohio,  and  upon  the  same  day  filed  an  affidavit 
and  procured  a  writ  of  attachment  to  be  issued  against  the  defendant, 
on  the  ground  that  the  debt  owing  by  the  defendant  to  the  plaintifiE  was 
for  necessaries,  as  provided  in  sub.  9,  sec.  64^9  Rev.  Stat.,  as  amended 
April  26,  1898. 

It  is  admitted  the  defendant  is  a  bona  fide  resident  of  Cincinnati 
township,  Hamilton  county,  Ohio,  and  is  the  head  of  a  family. 

The  plaintiff  is  an  undertaker,  and  on  or  about  February  23,  1899, 
the  mother  of  Louis  Schlecter  died,  and  the  plaintiff  claims  that  Louis 
Schlecter  engaged  him  to  furnish  the  burial  casket  and  attend  to  all 
matters  necessary  with  reference  to  the  funeral  of  the  defendant's  mother, 
and  that  said  bill  therefor  originally  amounted  to  the  sum  of  $76;  that 
$24  have  been  paid  upon  the  same  by  one  Shultz,  and  that  there  is  still 
due  the  plaintiff,  from  said  defendant,  the  sum  of  $62;  and  that  said 
burial  expenses  were  in  the  nature  of  necessaries,  and,  therefore,  that  the 
wages  of  Louis  Schlecter  were  liable  to  an  attachment  to  the  extent  of 
one-tenth  of  the  same,  as  provided  in  sub.  9,  sec.  6489,  Rev.  Stat. ;  and 
that  the  sum  of  $39.38  was  so  attached;  and  that  ten  per  cent,  thereof 
would  amount  to  $3.94.  Said  summons  and  order  of  attachment  were 
made  returnable  August  29,  1899. 

On  August  24,  1899,  the  defendant  filed  a  motion,  together  with  an 
affidavit  in  support  of  said  motion,  to  discharge  said  attachment. 

Thereupon  said  cause  came  on  for  hearing  before  said  Alex.  Roeb- 
ling, justice  of  the  peace,  August  29,  1899,  at  9  a.  m.,  and  the  motion  of 
the  defendant  to  discharge  the  attachment  was  overruled;  to  which  the 
defendant  gave  notice  of  appeal  to  the  court  of  common  pleas  of  Hamil- 
ton county. 

Under  the  law  as  it  now  stands,  the  matter  comes  on  for  hearing 
by  way  of  appeal  from  said  justice  of  the  peace,  the  same  as  if  the  matter 
had  been  originally  filed  in  this  court. 

The  defendant  moves  the  court  to  discharge  said  order  of  attach- 
ment, and  that  the  same  be  vacated  and  held  for  naught,  for  the  reasons: 

1.  That  said  Alex.  Roebling,  as  justice  of  the  peace  of  Delhi 
Township,  Hamilton  county,  Ohio,  had  no  jurisdiction  over  the  person 
of  the  defendant. 

2.  That  said  justice  ot  the  peace  had  no  j  urisdiction  because  the  cause 
of  action  was  not  for  necessaries  furnished  by  the  plaintiff  to  the  defendant* 

3.  That  sub.  7,  sec.  583,  Rev.  Stat.,  as  amended  April  19,  1898, 
98,  O.  L.,  146,  and  sub.  4  sec.  584  Rev.  Stat.,  as  amended  April  19, 
1898,  93,  O.  L.,  148, 'are  unconstitutional. 
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Section  582,  Rev.  Stat.,  provides  for  the  jurisdiction  of  justices  of 
the  peace,  as  follows: 

*'The  jurisdiction  of  justices  of  the  peace,  in  civil  cases,  unless 
otherwise  directed  by  law,  is  limited  to  the  township  wherein  they  have 
been  elected,  and  wherein  they  reside.     *    *    *•» 

Section  583,  Rev.  Stat.,  provides  for  jurisdiction  of  the  justice  of 
the  peace  co-extensive  wiih  the  county,  and  sub.  7  of  said  section, 
being  the  only  part  thereof,  that  refers  to  attachments,  is  as  follows: 

**7.  To  issue  attachments  and  proceed  against  the  goods  and 
effects  of  debtors  in  certain  cases,  except  in  counties  containing  a  city 
of  second  grade  of  the  first  class,  or  of  the  first  grade,  second  class,  I  he 
jurisdiction  and  authority  in  such  cases  is  co-extensive  only  with  the 
township  for  which  the  justice  was  elected,  but  when  said  justice 
has  jurisdiction  of  the  defendant  because  he  resides  in  the  township  for 
which  said  justice  was  elected  or  otherwise  as  provided  in  section  584 
of  the  Revised  Statutes,  the  jurisdiction  of  the  justice  in  attachment 
shall  be  co-extensive  with  the  county.** 

Section  584,  Rev.  Stat.,  provides  as  follows: 

*'No  householder  or  freeholder  resident  of  the  county  shall  be  held 
to  answer  a  summons  issued  against  him  by  a  justice  in  a  civil  matter 
in  any  township  of  such  county  other  than  the  one  where  he  resides, 
except  as  otherwise  provided  by  section  588,  and  in  the  cases  follow- 
ing." 

And  all  other  parts  oi  said  section  are  omitted  except  subdivision  4, 
which  is  as  follows: 

*' Fourth — Where  the  summons  is  accompanied  with  an  order  to 
attach  property,  the  jurisdiction  is  co-extensive  with  the  county,  except 
in  counties  containing  a  city  of  the  second  grade  of  the  first  class,  or  of 
the  first  grade,  second  class,  the  jurisdiction  is  co-extensive  only  with 
the  township  for  which  the  justice  was  elected,  unless  jurisdiction  of 
the  defendant  is  otherwise  obtained  as  provided  elsewhere  in  this  sec- 
tion. *» 

Section  6489,  Rev.  Stat.,  as  amended  April  19,  1898,  provides  for 
the  grounds  of  an  attachment;  and  subdivisions  1  and  9  thereof  reads 
as  follows: 

**1.  That  the  defendant,  or  one  of  several  defendants,  is  a  corpor- 
ation, having  no  oflSce  upon  whom  a  summons  can  be  served,  or  place 
of  doing  business  in  the  county,  or  is  a  non-resident  of  the  county; 
provided,  that  no  proceedings  in  attachment  shall  be  had  to  garnishee 
the  salary  or  wages  of  the  employee  of  a  railroad  company,  by  reason  of 
his  non- residence,  except  before  a  justice  in,  and  on  account  of  his  being 
a  non-resident  of,  the  county  in  which  his  liability  was  incurred. 

**9.  Fraudulently  or  criminally  contracted  the  debt,  or  incurred  the 
obligation,  for  which  suit  is  about  to  be,  or  has  been  brought.  When 
the  defendant  is  a  corporation,  having  no  officer  in  the  county  upon 
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whom  a  summons  can  be  served,  or  place  of  doing  business  in  th^ 
county,  or  is  a  non-resident  of  the  county,  the  attachment  shall  not  be 
granted,  unless  the  claim  is  for  a  debt  or  demand  arising  upon  contract, 
judgment  or  decree,  and  no  attachment  shall  issue  by  virtue  of  this 
<:hapter  against  the  personal  earnings  of  any  defendant  ior  services  reu; 
dered  by  such  defendant  within  three  months  before  the  commencement 
of  the  action  or  the  issuing  of  the  attachment,  unless  the  defendant  is 
not  the  head  or  support  of  a  family,  or  unless  the  amount  of  such  eam« 
ings  exceeds  one  hundred  and  fifty  dollars,  and  then  only  as  to  the 
excess  over  that  amount,  or  unless  the  claim  is  one  for  necessaries,  and 
then  for  only  ten  per  centum  of  such  personal  earnings.** 

The  plaintiff  contends  that,  under  sub.  7,  sec.  583,  Rev.  Stat.,  and 
under  sub.  9,  sec.  6489,  Rev.  Stat.,  the  justice  of  the  peace  has  jurisdic- 
tion co-extensive  with  the  county.     This  is  denied  by  the  defendant. 

Section  582,  Rev.  Stat.,  provides  that  the  jurisidiction  of  a  justice  is 
limited  to  his  township,  except  as  specifically  provided  in  sec.  583  and 
584,  Rev.  Stat. 

Section  6489,  Rev.  Stat.,  does  not  provide  for  the  jurisdiction  of  a 
justice  of  the  peace,  but  defines  the  grounds  for  which  a  party  can  have 
an  attachment. 

Subdivision  7,  sec.  583,  Rev.  Stat.,  reads  as  follows: 

**To  issue  attachments  and  proceed  against  the  goods  and  efiects  of 
debtors  in  certain  cases.'* 

Does  said  language  mean  that  a  justice  of  the  peace  has  jurisdiction 
co-extensive  with  the  count)'  in  all  cases  oi  attachment,  or  in*  certain 
cases'^.  It  is  clear  and  beyond  question  that  the  jurisdiction  of  a  justice 
of  the  peace  in  attachment  cases  is  co-extensive  with  the  county  only  in 
certain  cases.  And  we,  therefore,  have  to  turn  to  sec.  6489,  Rev.  Stat., 
to  ascertain  what  those  certain  cases  are. 

The  court  is  of  opinion  that  justices  of  the  peace  have  jurisdiction 
co-extensive  with  the  county  only  under  sub.  1,  sec.  6489,  Rev.  Stat., 
and  that  relates  to  certain  corporations  and  to  the  persons  who  are  non- 
residents of  the  county ;  that,  as  to  all  other  grounds  of  attachment  set 
out  in  said  sec.  6489,  Rev.  Stat.,  the  jurisdiction  of  the  justice  of  the 
peace  is  limited  to  his  township,  and  is  not  co-extensive  with  the  county. 

It  is  admitted  iu  the  case  at  bar  that  the  defendant  is  now,  and 
was  at  the  time  the  suit  in  attachment  was  begun  against  him,  a  resi- 
dent of  Cincinnati  township,  Hamilton  county,  Ohio,  and  that  he  waS 
the  head  of  a  family,  and  that  he  resided  with  said  family.  Therefore 
the  justice  of  the  peace  of  Delhi  township  did  not  have  jurisdiction 
over  the  defendant. 

The  plaintiff  further  claims  that,  under  sub.  9,  sec.  6489,  Rev.  Stat., 
said  attachment  should  be  sustained,  because  he  claims  that  indebted- 
ness owing  :from  the  defendant  to  the  plaintiff  was  for  necessaries,  and 
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that,  in  such  case,  ten  per  centum  of  the  personal  earnings  of  said  defend- 
ant should  be  thus  attached. 

The  defendant  maintains  that  funeral  expenses,  coffin,  etc.,  to  bury 
the  mother  ot  the  defendant,  are  not  necessaries  within  the  meaning  of 
the  law. 

Bouvier  defines  necessaries  as  follows: 

"Such  things  as  are  proper  and  requisite  for  the  sustenance  of  man. 
Including  food,  clothing,  medicine  and  habitation.  The  term  *neces- 
saries'  is  not  confined  simply  to  what  is  requisite  barely  to  support  life 
but  includes  many  of  the  conveniences  of  refined  society.  It  is  a  relative 
term  which  must  be  applied  to  the  circumstances  and  conditions  of  the 
party."  47  Minn.,  250;  16  Vermont,  682;  12  Metcalf,  569;  40  Conn.,  76; 
Swan's  Treatise,  595;  Story  on  Contracts,  sees.  77  and  98. 

It  is  clear,  from  all  of  these  authorities,  that  "necessaries"  apply  to 
a  living  person— something,  be  whatever  it  may,  to  sustain  or  maintain 
a  living  person,  either  food,  clothing,  medicine,  habitation,  education 
or  whatever  is  necessary  for  such  a  person  in  his  stage  in  life. 

In  the  case  at  bar  the  funeral  expenses,  coffin,  etc.,  were  furnished 
to  the  deceased  mother  of  the  defendant,  and  no  part  of  the  expenses 
incurred  by  the  defendant  were  lor  his  own  use  or  purpose  or  that  of 
his  family. 

The  term  "necessaries,"  as  generally  understood,  apply  to  purchases 
made  by  minors  and  married  women,  whereby  the  estate  of  the  minor^ 
his  parent  or  the  husband,  is  bound  to  pay  for  the  same  according  to 
the  estate,  circumstances  and  conditions  of  the  parties  concerned. 

Therefore  the  burial  expenses  of  the  mother  of  this  defendant  are 
not  and  can  not  be  charged  as  necessaries  against  this  defendant. 

The  justice  had  no  jurisdiction  in  attachment,  even  though  the 
defendant  should  have  resided  in  the  township  of  Delhi;  much  less  did 
the  justice  have  jurisdiction  when  the  defendant  resided  in  the  town- 
ship of  Cincinnati. 

It  is  claimed  by  the  defendant  that  sub.  7,  sec.  583,  Rev.  Stat.»  and 
sub.  4,  sec.  584,  Rev.  Stat,  as  amended  April  19,  1898,  are  unconstitu- 
tional, because  said  two  subdivisions  apply  only  to  eighty-six  counties 
in  the  state,  and  do  not  apply  to  the  whole  state,  and  that  the  subject 
of  justice  of  the  peace  is  one  of  a  generarnature,  and  is  a  subject  that  is 
not  capable  of  being  dealt  with  or  governed  by  laws  of  a  special  nature 
or  application. 

Section  9,  Art.  IV  of  the  constitution  provides  as  follows: 

"A  competent  number  ot  justices  ot  the  peace  shall  be  elected  by 
the  electors  in  each  township  in  the  several  counties.  Their  term  shall 
be  for  three  years,  and  their  powers  and  duties  shall  be  regulated  by 
law." 

Section  26,  Art.  II,  of  the  constitution  reads  as  follows;" 
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*'A11  laws  of  a  general  nature  shall  have  uniform  application 
throughout  the  state.*' 

The  subject  of  justices  of  the  peace  being  recognized  by  the  organic 
foundation  of  the  state,  it  therefore  follows  that  all  laws  referring  to- 
justices  of  the  peace  should  have  uniform  operation  throughout  the 
state  of  Ohio,  the  subject  being  one  of  a  general  nature.  Therefore^ 
sub.  7,  sec.  583  and  sub.  4,  sec.  584,  Rev.  Stat.,  as  amended  April  19^ 
1899,  are  unconstitutional. 

In  Kelley  v.  State,  6  Ohio  St.,  269  the  Supreme  Court  said,  at 
page  272: 

**But  the  courts  of  common  pleas  in  Ohio  are  an  organization  of  a 
general  nature,  for  the  organic  law  of  the  state  provides  for  their 
existence  in  every  county;  they  are  an  important  agency  for  the  admin, 
istration  of  justice  throughout  the  state,  and  are  by  law,  clothed  with 
jurisdiction  over  every  citizen.  The  laws  then  which  relate  to  and  regu* 
late  their  organization  and  jurisdiction  are  laws  of  a  general  nature,  and 
are  imperatively  required  to  have  a  uniform  operation  throughout  the 
state.'* 

See  also  Sillberman  v.  Hay,  sub.  7,  sec.  583  and  sub.  4  of  sec  584',, 
Rev.  Stat.,  as  amended  April  19»  1898,  are  unconstitutional. 

For  the  reasons  foregoing,  the  writ  of  attachment  will  be  dismissed 
and  the  justice  oi  the  peace  will  be  directed  to  release  the  money  sa 
attached,  and  that  plaintiff  in  this  action  pay  all  costs. 

M,   W.  Conway y  for  plaintiff. 

Class  &  Luebbert,  for  defendant. 


DIVORCE— SERVICE  BY  PUBLICATION. 

[Hamilton  Common  Pleas,  November,  1899.] 
Heylbr  V.  Heyler. 

1.  PuBWCATioN  Must  be  for  Fuixy  Six  Weeks. 

Divorce  proceedings  are  governed  by  sec.  6694,  Rev.  Stat,  providing  that  **  the 
cause  may  be  heard  and  decided  at  any  time  after  the  expiration  of  six  weeks- 
from  the  service  of  summons,  or  the  first  publication  of  notice."  Therefore, 
when  the  service  is  by  publication,  fully  six  weeks  must  expire  from  the 
date  of  the  first  publication  before  the  cause  can  be  heard;  a  notice  requir- 
ing defendant  to  answer  within  five  weeks  and  one  day  is  not  sufficient. 

2.  Rui^E  Day  Under  Skc.  5097,  Rev.  Stat.,  not  Appwcabi^m. 

The  rule  day,  under  sec.  5097,  Rev.  Stat.,  for  filing  answers,  does  not  apply  tcK 
divorce  cases. 

Pfleger,  J. 

The  action  is  for  divorce.  Service  of  summons  was  made  by  pub-^ 
lication  after  an  afl&davit  was  filed  stating  that  the  wife's  residence  was 
unknown  to  plaintift  and  could  not  with  reasonable  deligence  be  ascer- 
tained.    Publication  was  begun  and  the  notice  appeared  once  a  week 
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during  a  period  of  five  weeks  and  a  day.  This  required  the  defendant 
to  answer  on  or  before  such  last  mentioned  date. 

Has  the  notice  appeared  a  sufl&cient  number  of  times,  and  is  the 
answer  day  properly  set  out? 

Under  sec.  5693,  Rev.  Stat.,  of  the  divorce  act,  notice  by  publication 
shall  be  given  *'as  in  other  cases."  Section  5050,  Rev.  Stat.,  provides 
that  the  publication  shall  be  made  for  six  consecutive  weeks,  and  if 
made  in  a  daily  newspaper  one  insertion  a  week  shall  be  sufficient. 
Section  5051,  Rev.  Stat.,  holds  that  publication  **shall  be  deemed  com- 
plete at  the  date  of  the  last  publication.**  Under  this  section  the 
Supreme  Court  in  the  attachment  case  of  Core  v.  Oil  Co.,  40  Ohio  St., 
636,  held  that  a  notice  appearing  first  on  November  8th  and  then  weekly 
until  December  13th  (five  weeks  and  a  day)  was  sufficient,  and  that  ser- 
vice was  complete  on  said  last  mentioned  date. 

This  ruling  has  been  erroneousl}'  followed  by  some  attorneys  in 
divorce  suits.  The  rule  day,  under  sec.  5097,  Rev.  Stat,  for  filing 
answers,  does  not  apply  to  divorce  cases.  These  'proceedings  are  gov- 
erned by  sec.  5694,  Rev.  Stat.,  which  provides  that,  **The  cause  may  be 
heard  and  decided  at  any  time  after  the  expiration  of  six  weeks  from 
the  service  of  summons,  or  the  first  publication  of  notice.*'  This  nec- 
essarily requires  that  fully  six  weeks  shall  expire  from  the  date  of  the 
first  publication  of  notice.  A  published  notice  requiring  the  defendant 
to  answer  within  five  weeks  and  a  day  from  the  date  of  the  first  publi- 
cation, is  therefore  insufficient  and  gives  the  court  no  jurisdiction  to 
hear  the  cause.  Service  will  therefore  be  not  approved,  but  set  aside, 
and  plaintiff  given  an  opportunity  to  readvertise. 


LIFE  INSURANCE. 

{Superior  Court  of  Cincinnati,  General  Term,  November,  1899.] 
Smith,  Dempsey  and  Jelke,  JJ. 

*  Matilda  E.  Meykr  v.  Metropolitan  Life  Ins.  Co. 

Phrase  in  Policy  Limiting  Time  Within  which  Suit  may  be  Brought. 

A  phrase  in  a  policy  of  life  insurance  limiting;  the  time  within  which  suit  may 
be  brought  upon  the  policy  to  six  months  from  the  date  of  the  death  of  the 
insured,  is  an  essential  part  of  the  contract,  and  the  taking  of  a  case  from 
the  jury  because  begun  more  than  six  months  after  the  date  of  the  death  of 
the  insured  is  not  error,  where  there  was  no  evidence  introduced  tending  to 
show  that  this  limitation  clause  had  been  waived. 

JKLKE,  J. 

This  action  was  begun  in  the  court  below  (7  Dec,  573,)  by  Matilda 
E.  Meyer  against  the  Metropolitan  Life  Insurance  Company,  defendant, 
for  the  recovery  of  $500  on  an  insurance  policy.     The  insured,  plaintiff's 
•  For  decision  of  special  term,  see  7  Dec.,  673. 
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husband,  Carl  C  H.  Meyer,  died  on  Wednesday,  February  14.  1894^ 
The  petition  was  filed  in  this  court  in  special  term  on  October  4,  1894. 
The  policy,  among  others,  contains  the  following  provision: 

**No  suit  shall  be  brought  nor  action  commenced  against  said  com- 
pany under  this  policy  until  ten  days  shall  have  expired  after  the  filing 
of  proofs  of  death  upon  all  the  forms  prescribed  by  the  company  in  its 
home  office  nor  after  six  mouths  from  the  date  of  death  of  the  insured ; 
it  being  understood  and  agreed  that  if  any  such  suit  or  action  be  com- 
menced after  said  six  months  the  lapse  of  time  shall  be  taken  to  be  con* 
elusive  evidence  against  any  claim,  the  provisions  of  any  and  all  statutes 
of  limitation  to  the  contrary  being  hereby  expressly  waived.** 

At  the  trial,  at  the  conclusion  of  plaintiff  *sHestimony  the  court  arrested 
the  case  from  the  jury  and  directed  a  verdict  for  the  defendant.  On 
this  ground  among  others,  error  is  prosecuted  to  this  court.  We  are  of 
opinion  that  the  action  of  the  court  below  in  taking  this  case  from  the 
jury  on  the  ground  that  it  was  begun  more  than  six  months  after  the 
date  ot  the  death  of  the  insured  was  right.  A  large  nuniber  of  cases 
have  been  cited  where  limitation  clauses  have  been  construed  and  the 
time  held  to  begin  to  riin  from  the  **time  the  loss  shall  occur**  and 
* 'become  due,**  or  "from  the  time  the  loss  accrues,**  and  other  similar 
phrases.  In  those  cases  the  time  when  the  loss  accrued  and  the  time 
when  the  loss  became  due  were  held  to  be  at  some  time  determined  by 
compliance  with  other  provisions  of  the  policy.  The  only  case  in  Ohio 
to  which  our  attention  has  been  direc.ted  is  the  Corn  City  Mutual  Ins. 
Co.  V.  Schwan,  1  Circ  Dec.,  105,  the  syllabus  of  which  is  as  follows: 

**1.  Action  against  an  insurance  company  to  recover  a  fire  loss, 
under  a  policy  containing  a  limitation  clause  providing  that  *no  suit 
against  the  company  shall  be  sustainable  unless  brought  within  twelve 
months  from  the  time  of  the  loss,  *  can  not  be  maintained  unless  brought 
within  twelve  months  from  the  time  of  the  fire. 

*'2.  Such  a  clause  does  not  mean  twelve  months  from  the  time  the 
loss  was  payable,  where  the  policy  requires  proof  of  loss  within  thirty 
days,  and  provides  that  the  loss  shall  be  payable  ninety  days  after  the 
receipt  of  such  proofs. 

**3.  Such  a  limitation  clause  is  not  against  public  policy,  but  con- 
sistent therewith;  nor  is  it  repugnant  to  statutory  limitations,  being 
simply  a  valid  clause  in  a  contract  which  the  parties  had  the  right  to 
make.** 

The  case  at  bar  is  much  stronger  than  this  case  decided  by  the  cir 
cuit  court.  The  words  of  the  policy  are  very  plain:  '*Nor  after  six 
months  from  the  date  of  death  of  the  insured.**  Of  all  the  fixed  and 
determined  facts  in  human  experience  the  most  certain  of  all  is  death  ^ 
and  the  definiteness  and  preciseness  of  this  phrase  can  not  be  more 
clearly  brought  out  than  by  the  query  of  counsel  in  the  course  of  argu- 
ment:    **If  one  desired  to  say  *six  months  from  the  date  of  the  death/ 
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by  the  use  of  what  other  words  could  that  idea  be. more  clearly  or 
definitely  expressed?"  This  phrase  was  an  essential  part  of  the  contract 
of  the  parties,  and  must  control  in  their  relations  unless  the  same  is  by 
conduct  waived.  In  examining  the  record  we  do  not  find  a  scintilla  of 
^evidence  on  the  subject  of  the  waiver  of  this  six  months  limitation  clause. 

As  this  conclusion  is  decisive  of  this  case,  it  is  not  necesssary  to 
pass  upon  the  other  points  which  have  been  presented  in  argument. 

The  judgment  is  affirmed. 

Thomas  B.  Paxton  and  C  M.  Lotz,  for  plaintiff  in  error. 

Robertson  <Sf  BucAwalUr,  for  defendant  in  error. 


LrOCAL  DRAINAGE— SEWER  ASSESSMENTS. 

[Superior  Court  of  Ciuciunati,  Special  Term,  February,  1899.] 

Cincinnati  (City)  v.  Michaei,  Sullivan. 

SuppiciBNT  Local  Drainage  to  Exempt  Prom  Assessment. 

Where  the  topography  of  the  property  furnishes  all  necessary  local  surface 
drainage,  and  a  tile  sewer,  constructed  by  the  property  owner,  receives  and 
discharges  the  surface  and  other  drainage  upon  the  premises  into  a  trunk 
sewer,  there  is  sufficient  local  drainage,  within  the  meaning  of  sec.  2380,  Rev. 
Stat.,  to  exempt  the  property  from  a  sewer  assessment. 

Jackson,  J. 

From  the  agreed  statement  of  facts  herein  I  am  constrained  to  find 
that  the  property  of  defendant  was  provided  with  sufficient  local  drain- 
age, under  sec.  2380,  Rev.  Stat.,  prior  to  the  construction  of  the  sewer  for 
which  assessment  is  sought  to  be  enforced. 

The  facts  show  that  the  topography  of  the  property  in  question  fur- 
nished it  with  all  necessary  local  surface  drainage;  and  also  that  a  *' burnt 
sewer  tiling  of  sufficient  size,  being  a  twenty-four  inch  drain,'*  had  been 
laid  in  the  bed  of  the  creek  by  defendant  in  the  rear  of  his  property.  It 
appears  that  this  burnt  sewer  tiling  efiectuall}'  received  and  discharged 
into  a  trunk  sewer  ''the  surface  and  other  drainage'*  of  defendant's 
premises.  It  also  appears  that  the  defendant's  frame  dwelling  house 
'on  the  premises  was  connected  with  the  btunt  sewer  tiling  by  an  open 
brick  gutter.  I  therefore  think  defendant's  property  should  be  relieved 
irom  the  burden  of  assessment  on  the  authority  of  Wiswell  v.  Cincinnati^ 
45  Ohio  St.,  407  and  Toledo  v.  Railway  Go.,  2  Circ.  Dec.,  450. 

/oAn  V.  Campbell,  for  plaintiflE. 

Chas.  F.  Dolle,  for  defendant. 
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LIFE  IN U RANGE— DEBTORS  AND  CREDITORS. 

[Hamilton  Common  Pleas,  1899.] 

Kl^INCKHAMER   BREWING  Co.  V.  CATHERINE  CaSSMAN. 

a.  Life  Insurance  Subjected  to  Debts  op  Beneficiary. 

Where  a  life  insurance  fund  is  payable  to  a  widow,  under  contract  ;made  with 
the  husband,  it  may  be  subjected  to  the  payment  of  a  judgment  existing 
against  the  beneficiary. 

SL  Effect  of  Non-Compliance  with  the  L^ws  op  the  State. 

The  non  compliance  by  a  life  insurance  company  with  the  laws  of  the  state, 
only  affects  the  rights  of  the  parties  in  so  far  as  that  sec.  3631-18,  Rev.  Stat, 
which  provides  for  the  protection  of  the  fund  in  the  hand  of  beneficiaries, 
does  not  apply. 

The  plaintiff  holds  judgments  against  the  defendant  for  $2,707.88, 
.and  is  seeking  in  this  suit  to  subject  to  the  payment  of  this  indebtedness 
proceeds  from  policies  of  insurance  on  the  life  of  her  late  husband,  Peter 
Cassman,  in  the  Mutual  Reserve  Fund  Life  Association  ol  New  York, 
the  Supreme  Council  of  the  Order  of  Chosen  Friends  of  Indiana,  and  the 
Supreme  Lodge  Knights  and  Ladies  of  Honor  of  Indiana,  Catherine  Cass- 
man claiming  to  the  beneficiary  under  these  policies. 
HOLLISTER,  J. 

1.  The  judgment  against  Mrs.  Cassman  being  in  full  force  permits 
^  recovery  against  her  if  the  fund  arising  from  the  insurance  is  subject 
to  her  debts. 

2.  As  she  was  not  the  beneficiary  under  the  policy  in  Mutual 
Heserve  Fund  Life  Association,  the  questions  raised  by  the  demurrer  do 
effect  the  distribution  of  that  fund. 

8.  Neither  the  Supreme  Lodge  Knights  and  Ladies  of  Honor  nor 
the  Supreme  Council  of  the  Order  of  Chosen  Friends  have  complied 
-with  the  laws  of  Ohio,  and  therefore  are  not  authorized  to  do  business 
in  this  state.  This  is  a  question  however,  between  them  and  the  state, 
and  only  affects  the  rights  of  the  parties  in  so  far  as  that  sec.  3631-18, 
"Rev,  Stat.,  providing  for  the  protection  of  the  fund  in  the  hands  of  the 
l)eneficiary,  does  not  apply  to  the  case. 

4.  These  moneys  are  therefore,  payable  to  Mrs.  Cassman  under 
Xhe  contracts  of  insurance  made  by  her  husband. 

5.  The  moneys  being  hers  she  is  the  absolute  owner  of  them  and 
may  dispose  of  them  as  she  pleases.  There  are  no  trusts  applicable  to 
them  and  no  particular  objects  to  which  they  are  to  be  especial b*  devoted. 
-She  is  the  owner  for  all  purposes  and  is  liable  for  her  debts. 

Judge  Welch  says,  in  Hobbs  v.  Smith,  15  Ohio  St.,  419,  at  page  424  : 

"The  law  makes  what  a  man  owns,  whether  held  by  legal  or  equit- 
able title,  liable  to  the  payment  of  his  debts,  unless  it  be  specially 
-exempted."     Demurrer  sustained. 

Louts  /.  Do/l^f  for  plaintiff. 

Clement  Bates y  for  Mrs.  Cassman. 
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BOARDS  OF  EQUALIZATION. 

[Hamilton' Common  Pleas,  September,  1899.] 

Calvin  Ludlow  kt  al.  v.  Eugene  L.  Lewis,  Auditor. 

1.  Boards  of  Equalization  Act  Judicially. 

Boards  of  equalization  act  judicially,  and  their  decision  is  conclusive  and  can 
not  be  attacked  collaterally  unless  their  action  or  determination  is  impeached 
on  the  ground  of  fraud,  actual  or  constructive,  amounting  to  an  abuse  or 
misuse  of  power,  or  because  of  a  want  of  jurisdiction. 

2.  Complaint  or  Suggestion  not  Condition  Precedent. 

Complaint  or  suggestion  to  the  board  of  equalization  is  not  a  condition  pre- 
cedent to  its  action  in  changing  values  for  gross  inequality.  It  may  take 
action  on  its  own  motion  or  from  its  own  knowledge. 

3.  Limitation  as  to  Action  of  Board. 

Boards  of  equalization  can  only  act  upon  specific  parcels  of  real  property  and 
only  in  cases  of  gross  inequality  and  after  personal  notice. 

4.  Rule  as  to  Proof  Required. 

Members  of  a  board  of  equalization,  acting  as  such,  are  not  required  to  see  the 
property  or  enter  into  or  upon  it.  They  may  employ  experts  or  form  their 
opinion  in  such  manner  as  to  them  seems  advisable.  The  only  requirement 
of  the  Jaw  is  that  the  valuations,  when  fixed,  shall  represent  the  opinion  of 
the  board. 

6.  Degree  of  Proof  to  Set  Aside  Finding  of  Board. 

In  order  to  set  aside  a  finding  of  the  board  of  equalization,  where  the  minntea 
of  the  board  are  unimpeached  and  show  that  the  board  voted  on  each  piece 
of  land,  where  the  tax  value  was  increased  or  decreased,  with  a  finding  that 
there  was  gross  inequality  in  each  case,  and  the  minutes  further  show  that 
the  board  acted  as  a  board  and  that  in  each  case  heard  evidence  npon  whiclL 
it  based  its  findings,  the  proof  must  be  clear  that  the  finding  is  fraudulent. 

6.  Difference  of  Opinion  not  Sufficient. 

The  fact  that  the  judgment  of  the  court  differs  from  that  of  the  board  of  equali- 
zatiou,  respecting  its  action  changing  valuation  on  account  of  gross 
inequality,  is  not  sufficient  to  authorize  the  court  to  set  aside  the  action  of 
the  board. 

7.  Facts  not  Sufficient  to  Defeat  Action  of  Board. 

The  fact  that,  in  order  id  conform  to  sec.  2804,  Rev.  Stat,  providing  "that  said 
board  shall  not  reduce  the  value  of  real  property  below  the  aggregate  value 
thereof,  as  fixed  by  the  state  board  of  equalization,  nor  below  its  aggregate 
value  on  the  duplicate  of  the  preceding  year,  to  which  shall  be  added  the 
value  of  all  new  entries,  etc.,"  the  reduction  made  in  the  tax  value  of  one 
parcel  was  placed  on  numerous  other  pieces  of  property,  thus  sometimes 
necessitating  changes  upon  entire  streets,  and  the  fact  that  the  amounts 
added  or  reduced  were  small,  is  not  sufficient,  as  against  the  minutes  of  the 
board  above  referred  to,  to  show  that  there  was  a  systematic  equalization 
instead  of  a  correction  of  the  value  of  the  separate  pieces  of  real  estate ;  nor 
to  show  that  the  board  acted  without  jurisdiction  because  there  was  no  gross 
inequality. 

8.  Gross  iNEguALiTv  is  a  Relative  Term. 

Gross  inequality  is  a  relative  term ;  it  has  no  fixed  meaning  but  varies  with 
varying  circumstances.  Small  additions  or  small  reductions  of  tax  values 
may  become  necessary  by  reason  of  gross  inequality  when  compared  to  other 
pieces  of  property,  as  well  as  to  numerous  other  conditions  which  must  be 
taken  into  consideration  by  the  reviewing  boards. 

Spiegel,  J. 

Certain  principles  governing  boards  of  equalization  of  taxation  are 
established  in  our  jurisprudence  and  must  be  considered  by  the  courts 
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in  deter minng  litigation  involving  questions  of  taxation.  These  boards 
act  judically  in  equalizing,  and  their  decision  is  conclusive  and  cannot 
be  attacked  collaterally  unless  their  action  or  determination  is  impeached 
on  the  ground  of  fraud  or  because  of  a  want  of  jurisdiction;  and  in 
Gerke  Co.  v.  Hargerty,  Aud.,  1  Dec.,  t)87,  decided  by  our  common  pleas 
court  in  October,  1894,  the  following  further  rules  were  laid  down,  on 
page,  689: 

'*  First — The  board  must  act  as  a  board. 

**Second--The  reasons  for  making  the  addition  must  be  set  out  in 
the  journal. 

**Third — The  board  must  have  evidence  of  some  kind  on  which  to 
base  its  conclusions.'* 

Now,  what  are  the  facts  in  the  cases  before  me?  One  hundred  and 
twenty-five  petitroners  pray  for  a  restraining  order  against  the  county 
auditor  to  enjoin  him  from  placing  an  increased  valuation  against  their 
real  estate  upon  the  tax  list,  which  was  added  to  the  decennial  value  of 
their  reality  by  the  annual  board  of  review  in  the  year  1892,  one  year 
after  the  decennial  valuation. 

Plaintiffs  say  that  in  the  year  1892,  the  then  board  of  equalization 
and  assessment  for  the  city  of  Cincinnati,  known  as  the  board  of  review, 
consisting  of  Richard  Smith,  J.  M.  Doherty,  Louis  Krohn,  William 
Strunk,  Henry  Hemmelgarn  and  James  ly.  Foley,'  proceeded  to  set  aside 
the  appraised  decennial  valuation  of  their  real  estate  and  to  substitute  a 
new  and  increased  valuation  of  the  same;  that  said  board  ol  review  did 
this  while  they  claimed  to  sit  as  an  annual  board  of  equalization  for  the 
city  of  Cincinnati,  and  it  was  nominally  made  by  them  for  the  reason  of 
gross  inequality. 

The  plaintiffs  further  say  that  there  was  no  gross  inequality  of  val- 
nation  then  existing  between  said  premises  and  other  paicels  of  land  in 
the  neighborhood  thereof,  and  that  the  reason  so  assigned  by  said  board 
of  review  was  simply  a  fraudulent  pretext  for  said  addition,  and  was 
not  made  in  good  faith;  and  that  said  reason  was  only  stated  for  the 
purpose  of  giving  it  a  semblance  of  a  legal  addition  of  value  to  said 
premises,  and  for  no  other  purpose  whatsoever;  and  that  said  additions 
were  liot  made  to  the  value  of  a  single  parcel  of  property,  as  to  which 
they  had  claimed  the*  inequality  was  gross;  but,  under  the  pretext  of 
this  authority,  which  the  law  limited  to  single  pieces  of  property,  they 
wrongfully  and  illegally  increased  the  value  of  large  quantities  of  prop- 
erty in  the  same  neighborhood,  thereby  wrongfully  and  greatly  increas- 
ing the  tax  duplicate,  to  the  burden  of  plaintiffs  and  other  property 
owners. 

Plaintiffs  further  say  that  placing  these  additional  values  upon  the 
real  property  of  plaintiffs  is  without  authority  of  law,  and  is  in  violation 
of  the  constitution  ot  Ohio,  and  especially  in  violation  of  art.  II,  sec. 
26,  of  said  constitution,  which  declares:     **A11  laws  of  a  general  nature 
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shall  haye  a  uniform  operation  throughout  the  state;'*  and  also  in 
violation  of  art  XII,  sec.  2,  which  declares:  *%aws  shall  be  passed 
taxing  by  uniform  rule,  all  the  real  and  personal  property.'* 

To  which  the  county  solicitor,  as  counsel  for  the  county  auditor, 
Gugene  L.  Lewis,  files  an  answer  and  denies  that  said  board  of  review 
proceeded  to  set  aside  the  appraised  valuation  of  the  premises  of  plain- 
tiffs and  substitute  a  new  and  increased  valuation  for  the  same,  but  that 
the  said  six  persons  constituting  the  board  of  review  of  the  city  of  Cin- 
cinnati, and  acting  as  the  bpard  of  equalization  for  said  city,  increased 
the  value  of  the  property  of  the  said  plaintiffs  by  reasons  of  the  gross 
inequality  of  the  same  as  it  existed  on  the  tax  duplicate;  and  they 
deny  all  and  every  other  allegation  not  admitted. 

The  board  of  review  complained  of  in  these  actions,  and  whose 
present  successor  is  the  board  ot  supervisors,  was  created  by  the  new 
charter  for  the  city  of  Cincinnati,  an  act  supplementary  thereto  and 
amenlatory  ot  title  iS  of  the  Revised  Statutes  of  Ohio,  passed  March 
26,  1891,  88  O.  L.,  222.  The  law  was  sustained  as  constitutional  by 
our  Supreme  Court  in  State  ex  rel  v.  Graydon,  State  v.  Smith,  and  this 
question,  therefore,  can  not  arise  in  these  cases. 

The  law  creating  the  board  of  review  provided  that  it  should  have 
all  the  powers  and  perform  all  the  duties  heretofore  conferred  upon 
or  required  of  the  annual  board  of  equalization,  and  this  board  ,  the  law 
provided,  should  have  all  the  powers  and  be  governed  by  the  rules  pro- 
visions and  limitations  prescribed  for  the  annual  county  board  of  equal- 
ization. 

Section  2804,  Rev.  Stat.,  provides  for  the  rules  governing  annual 
county  boards.     They  are  as  follows: 

**Said  board  shall  have  power  to  hear  complaints,  and  to  equalize 
the  valuation  of  all  real  and  personal  property,  money,  and  credits  within 
the  county,  and  shall  be  governed  by  the  rules  prescribed  for  the  govern- 
ment of  decennial  county  boards  for  the  equalization  of  real  property ; 
provided,  that  said  board  shall  not  reduce  the  value  of  real  property  of 
the  county  below  the  aggregate  value  thereof  as  fixed  by  the  state  board 
of  equalization,  nor  below  its  aggregate  value  on  the  duplicate  of  the 
preceding  year,  to  which  shall  be  added  the  value  of  all  new  entries  and 
new  structures  over  the  value  of  those  destroyed  as  returned  by  the 
several  township  assessors  for  the  current  year;  provided  further,  that 
except  as  to  new  structures  and  structures  destroyed,  and  lands  and  lots 
brought  onto  the  tax  list  since  the  preceding  decennial  state  board  of 
equalization,  the  annual  county  board  shall  not  increase  or  reduce  the 
valuation  of  any  real  estate,  except  in  cases  of  gross  inequality,  and 
then  only  upon  reasonable  notice  to  all  persons  directly  interested,  and 
an  opportunity  for  a  full  hearing  of  the  question  involved. 

The  powers  granted  to  the  decennial  county  board  of  equalization 
are  contained  in  sec.  2814,  Rev.  Stat.,  and  are  as  follows: 
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**The  auditor  shall  lay  before  the  board'the  returns  made  by  the 
-district  assessors,  with  which  the  additions  he  shall  have  made  thereto; 
and  they  shall  then  immediately  proceed  to  equalize  such  valuation, 
so  that  each  tract  or  lot  shall  be  entered  on  the  tax  list  at  its  true  value, 
and  for  this  purpose  they  shall  observe  the  following  rules: 

*'lst.  They  shall  raise  the  valuation  of  such  tracts  and  lots  of  real 
property  as,  in  their  opinion,  have  been  returned  below  their  true  value 
to  such  price  or  sum  as  they  may  believe  to  be  the  true  value  thereof, 
agreeable  to  the  rules  prescribed  by  this  title  for  the  valuation  thereof. 

*  '2d.  They  shall  reduce  the  valuation  of  such  tracts  and  lots  as, 
in  their  opinion,  have  been  returned  above  their  true  value,  as  compared 
with  the  average  valuation  of  the  real  property  of  such  county,  having 
-due  rejg^ard  to  their  relative  situation,  quality  of  soil,  improvement,  nat- 
ural and  artifical  advantages,  possessed  by  each  tract  or  lot  gate  value 
of  the  real  property  of  the  county  below  the  aggregate  value  thereof, 
as  returned  by  the  assessors,  with  the  addition  made  thereto  by  the 
auditor,  as  hereinbefore  required.'* 

Certain  questions  arising  in  these  cases  may  be  disposed  of 
immediately.  Tbe  testimony  does  not  disclose  any  actual  fraud  whatso- 
ever on  the  part  of  the  board  of  review,  and  unless  their  alleged  want 
of  jurisdiction  could  predicate  constructive  fraud,  there  is  no  cause  of 
action  found  upon  that  ground.  The  question  underlying  these  cases, 
therefore,  resolves  itself  into  the  simple  inquiry,  did  the  board  of  review 
have  jurisdiction  to  do  the  acts  complained  of  by  the  petitions? 

Counsel  both  for  the  plaintiffs  and  defendant  have  submitted  elabo- 
rate briefs,  arguing  numerous  theoretical  questions  supposed  to  enter 
into  the  determination  of  this  question.  I  believe,  however,  that  the 
only  question  underlying  these  cases  is  the  one  I  have  just  stated. 

It  is  admitted  that  the  statute  requiring  notice  to  persons  whose  tax 
values  have  been  increased,  and  a  hearing  before  the  board,  has  been 
-complied  with.  There  is  then,  to  be  determined,  the  question  whether 
the  board  exceeded  its  jurisdiction  in  the  suits  before  me,  and  three 
propositions  will  have  to  be  met  in  this  determination: 

First — Must  the  board  have  acted  only  upon  complaints  filed? 

Second — Could  the.  board  have  acted  if  no  gross  inequality  appeared? 

Third — If  not,  does  the  testimony  show  that  there  was  no  gross 
inequality  in  the  cases  complained  of? 

As  to  the  first  proposition,  that  the  board  of  review  could  only  have 
acted  upon  complaint  filed,  the  tebtimony  shows  that  in  the  majority  of 
cases  before  me,  complaints  were  filed.  Nevertheless,  the  circuit  court 
has  determined  this  question  in  Britt  v.  Lewis,  Aud.,  9  Cir.  Dec.,  166, 
decided  in  the  July  Term,  1898.  by  the  circuit  court  in  our  county, 
wherein  the  rule  is  laid  down  that,  *' Complaint  or  suggestion  to  the 
board  of  equalization  is  not  a  condition  precedent  to  its  action  in  chang- 
ing the  values  for  gross  inequality.     It  may  take  action  on  its  own 
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motion,  or  from  its  own  knowledge."  This  case  was  a£5rmed  by  the 
Supreme  Court  without  report,  60  Ohio  St.,  589. 

The  second  question  I  think  has  also  been  determined  by  our 
Supreme  Court,  if  not  directly,  at  least  inferentially,  in  Gaylord  v. 
Hubbard.  Treas.,  56  Ohio  St.,  25,  decided  February  2,  1897.  The 
Supreme  Court  declares  unconstitutional,  an  act  creating  an  annual  board 
of  equalization  for  the  city  ot  Cleveland,  which  gave  to  it  all  the 
powers  provided  by  law  for  decennial  county  boards  m  equalizing  the 
valuations  returned  by  the  district  assessors,  without  the  restriction  that 
they  may  only  inciease  or  reduce  the  valuation  of  real  estate  in  cases  of 
gross  inequality. 

The  court  finds  that  this  act  conflicts  with  sec.  26,  art.  II,  of  the 
state  constitution,  which  provides  that  *'all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state,**  because  other  annual 
city  boards  in  the  state  having  the  same  duties  to  perform  ks  the  Cleve- 
land board  are  restricted  by  reason  of  the  gross  inequality  clause,  which 
does  not  appear  in  tbe  Cleveland  act.  The  court  says  that  no  such 
power  as  has  been  conferred  upon  annual  boards  of  equalization  sitting 
in  the  other  parts  of  the  state,  which  can  only  act  upon  specific  parcels 
of  real  property  and  only  in  cases  of  gross  inequality,  and  after  personal 
notice. 

Following  the  rule  laid  down  in  this  case,  to-wit,  that  annual  boards 
of  equalization  can  act  only  upon  specific  parcels  of  real  property,  and 
only  in  cases  of  gross  inequality,  and  after  personal  notice,  I  find  that 
the  jurisdiction  of  the  board  of  review  in  the  additions  made  in  the 
cases  pending  before  me  depended  upon  a  finding  of  gross  inequality,  and 
from  the  nature  of  things  this  finding  must  first  be  made  by  the  board  of 
review  itself,  for  each  tribunal  must  determine  its  own  jurisdiction. 
This,  therefore,  answers  the  second  proposition  in  the  negative. 

Coming  to  the  third  proposition,  therefore,  underlying  these  cases, 
the  question  arises,  what  does  the  evidence  disclose  as  to  this  jurisdic- 
tional fact?  the  only  testimony  upon  this  subject  introduced  is  that  of 
members  of  the  board  themselves,  their  clerk,  certain  experts  and  the 
minutes  of  the  board.  The  minutes  in  each  of  these  cases  recite  that 
notice  having  been  issued  and  served  on  the  parties  respectively  inter- 
ested in  the  several  pieces  of  real  estate  next  herein  described,  that  the 
board  would  consider  and  act  upon  motions  to  add  to  the  tax  value 
thereof  because  of  gross  inequality,  and  the  parties  having  been  heard 
and  the  evidence  considered,  upon  motion  duly  adopted,  it  was  voted  to 
add  to  or  reduce,  because  of  gross  inequality  of  amounts  set  opposite 
each  of  the  tax  values  of  the  different  pieces  of  property,  the  vote  bein^ 
taken  in  each  case. 

There  was  also  introduced  the  field  books  of  those  experts  employed 
by  the  board,  which,  together  with  their  testimony,  showed  that  the 
board  relied  upon  their  examination  in  their  determination  whether 
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gross  inequality  existed  in  the  tax  values  of  the  parcels  of  real  estate 
equalized  by  them,  and  in  many  cases  acted  in  accordance  with  the 
reports  of  the  experts. 

In  Harmony  Lodge  v.  Hagerty,  supra,  it  was  determined  that  mem- 
bers of  boards  of  equalization  acting  as  such  are  not  required  to  see  the 
property  or  to  enter  into  it  or  upon  it.  They  may  form  their  opinion  in 
such  manner  9s  seems  to  them  advisable.  The  only  requirement  of  the 
law  is  that  the  valuations,  when  fixed  shall  represent  the  opinion  of  the 
board.  And  said  minutes  of  the  board,  just  quoted  by  me,  show,  with- 
out having  been  impeached,  that  the  action  of  the  board  represented  the 
opinion  of  the  individual  members  of  the  board.  This  disposes  of  the 
question  raised  as  to  the  work  of  the  experts,  the  board  having  taken  a 
separate  vote  by  roll  call  upon  each  separate  parcel  of  real  estate. 

I  come  now  to  the  question  whether  the  evidence  in  these  cases 
shows  the  jurisdictional  fact  necessary  for  action  on  the  part  of  the 
board,  to- wit:  gross  inequality.  The  minutes  show  that  the  board  voted 
on  each  piece  of  land  where  tax  value  was  either  increased  or  decreased, 
with  a  finding  by  the  board  that  there  was  gross  inequality  in  each  case. 
The  minutes  lurther  show  that  the  board  acted  as  a  board,  and  that  in 
each  case  it  heard  evidence  upon  which  it  based  its  finding. 

•  The  plaintiffs  have  offered  no  testimony  in  the  cases  before  me  attack- 
ing this  record,  but  rely  entirely  upon  the  facts  that  the  changes  made 
by  the  annual  board  in  the  valuations  of  the  decennial  assessors  of  the 
year  previous  were  so  numerous  and  the  increase  or  reduction  so  slight, 
as  to  indicate  that  they  could  not  have  been  guided  by  any  gross 
inequality,  but  simply  reviewed  the  work  of  the  decennial  assessors  as  an 
annual  board  and  changed  it  to  suit  their  own  ideas  of  the  fitness  ot  things. 

If  the  testimony  bears  out  this  claim,  then  the  prayer  of  the  petitioners 
must  be  granted,  for  the  board  of  review,  sitting  as  an  annual  board, 
possessed  no  such  power.  It  could  only  act  on  specific  parcels  of  real 
estate,  and  only  in  cases  of  gross  inequalitv  and  after  perspnal  notice  and 
upon  evidence  heard.  But  does  the  record  of  the  board  ol  revieW,  the 
only  evidence  on  this  point  introduced  by  the  plaintiffs,  bear  out  their 
■contention?  The  burden  is  upon  them  to  prove  their  case  by  a  prepon- 
derance ot  the  evidence.  The  minutes  show  that  the  board  made  changes 
in  four  thousand  pieces  ot  real  estate,  out  ot  a  total  of  sixty-five  thousand 
entries  by  the  decennial  assessors.  It  had  eleven  hundred  complaints 
before  it.  Now.  in  order  to  make  a  reduction  in  a  tax  value  of  one 
parcel,  the  amount  so  reduced  had  to  be  placed  upon  another  piece  or 
pieces  of  real  estate  to  conform  to  the  law  which  provides  **that  said 
board  shall  not  reduce  the  value  of  the  real  property  below  the  aggre- 
gate value  thereof  as  fixed  by  the  state  board  of  equalization,  nor  below 
its  aggregate  value  on  the  duplicate  of  the  preceding  year,  to  which  shall 
be  added  the  value  of  all  new  entries  and  new  structures  over  the  value 
of  those  destroyed."     And  the  evidence  shbws  that  in  many  instances. 
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if  not  in  all»  the  reduction  so  made  in  the  tax  value  of  one  parcel  was 
placed  on  numerous  other  pieces  of  property  in  order  to  equalize  cor-^ 
rectly;  thus  sometimes  necessitating  changes  upon  entire  streets. 

This  fact  is  relied  upon  by  plaintifis  to  prove  that  there  was  a 
systematic  equalization  instead  oi  a  correction  of  the  value  of  isolated 
pieces  of  real  estate.  The  amounts  added  or  deducted  in  the  greater 
number  of  cases  being  also  small,  counsel  for  plaintiffs  therefore  contend 
that  these  two  circumstances  together  furnish  the  necessary  preponder* 
ance  of  evidence  to  show  that  there  was  no  gross  inequality  authorizing 
the  board  to  act. 

In  Black  v.  Hagerty,  60  Ohio  St.,  551,  decided  June  20,  1899,  the 
court  sustained  the  action  of  the  local  board  of  equalization  in  the  setting 
aside  a  reduction  made  by  the  state  auditor,  governor  and  attorney 
general,  sitting  as  a  state  board  of  review,  and  Judge  Shauck  expressly 
states  it  to  be  the  policy  of  the  legislature  to  require  the  valuation  to  be 
determined  by  oflScers  having  some  knowledge  upon  the  subject  and 
facilities  tor  acquiring  full  knowledge  concerning  same. 

The  minutes  of  the  board  of  review  unattacked  show  that  it 
examined  each  case  separately  and  heard  evidence  concerning  it,  and  that 
before*  placing  an  increase  upon  other  pieces  of  property,  to  equalize  the 
reduction  made,  it  again  heard  evidence  regarding  each  of  these  particu- 
lar  pieces  of  property. 

Now,  gross  inequality  is  a  relative  term.  It  has  no  fixed  meaning^ 
but  varies  with  varying  circumstances.  Small  additions  or  small  reduc* 
tions  of  tax  values  may  become  necessary  by  reason  of  gross  inequality 
when  compared  to  other  pieces  of  property,  as  well  as  to  numerous  other 
conditions  which  must  be  taken  into  consideration  by  the  reviewing 
boards. 

It  is  not  the  policy  of  the  courts,  nor  is  it  allowed  by  the  principles 
ot  law  underlying  tax  revisions,  to  set  aside  the  judgments  of  tribunals 
created  for  the  very  purpose  of  decreasing  tax  inequalities,  unless  on 
the  ground  of  fraud,  eitber  actual  or  constructive,  amounting  -to  an 
abuse  or  misuse  of  power  upon  the  part  of  these  boards. 

In  the  cases  pending  before  me,  jurisdiction  had  been  obtained  by 
the  board  of  review,  according  to  the  minutes,  and  in  order  to  set  aside 
this  finding  of  the  board,  proof  must  be  clear  that  this  finding  is  fraudu- 
lent. This  proof  must  be  clear  in  each  one  of  the  one  hundred  and  twenty- 
five  cases  before  me  before  a  court  will  set  aside  the  judgment  of  a  sub- 
ordinate tribunal,  having  judicial  functions  to  perform. 

I  think  it  must  be  plain  that  plaintiffs  have  failed  to  produce  this 
proof.  Even  if  the  court's  judgment  should  differ  from  that  of  the 
board  of  review  in  some  of  these  cases,  this  is  not  enough  to  set  aside 
their  action.  Their  judgment  legally  exercised,  after  examination  of 
the  property  and  the  hearing  of  witnesses  in  each  particular  case  is  to 
be  preferred  to  that  of  a  single  judge  without  any  othfer  evidence  before 
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him  in  any  of  these  cases,  than  the  record  of  the  board,  to  determine 
whether  there  was  any  gross  inequality  or  not.  The  simple  fact  that 
the  amount  added  or  reduced  was  small  is  not  suflScient,  without  other 
evidence  before  me,  to  warrant  me  in  finding  that  the  board  has  no  juris- 
diction to  act  because  there  was  no  gross  inequality.  The  testimony 
shows  from  the  record  of  the  board,  that  it  had  other  testimony,  before 
It  decided  the  fact  of  gross  inequality,  upon  which  to  determine  its  iuris- 
diction,  which  facts  have  not  been  disputed,  nor  other  facts  submitted 
in  evidence  to  controvert  their  judgment.  Under  these  circumstances  I 
must  sustain  the  action  of  the  board  of  review,  and  an  order  may  be 
entered  refusing  the  prayer  of  the  plaintifis  and  dismissing  the  petitions. 

y.  /.  Gliden  and  /.  R,   Von  Seggern^  for  plaintiffs. 
ul      Rendigs^  Foraker  &  Dinsmore,  County  Solicitors,  for  defendants. 


WILLS  —  LEGACIES  —  INTEREST. 

[Superior  Court  of  Cincinnati,  Special  Term,  1899.] 

Hbrman  Langhorst  V.  Ahlhrs  et  al.  Exrs. 

1.  Legacy  Draws  Interest  only  prom  Date  of  Payment. 

A  legacy  does  not  begin  to  draw  interest  until  the  same  is  payable,  in  obedience 
to  the  principle  that  interest  is  compensation  for  delay  m  the  payment  of 
mone^  after  maturity,  and  as  a  legacy  does  not  mature  until  it  is  ordered  to 
be  paid,  interest  does  not  begin  to  run  until  that  date. 

2.  Rule  when  Testator  Stands  in  Loco  Parentis  to  Legatee. 

Where  the  testator  stands  in  loco  parentis  to  the  legatee,  charged  with  the  duty 
of  supporting  the  legatee,  the  law  presumes  that  the  legacy  was  given  because 
of  this  duty  of  support,  and  that  the  income  was  intended  to  discharge  that 
duty  until  the  legacy  becomes  payable. 

3.  Presumption  where  Subject  op  Legacy  is  Severed. 

Where  the  subject  cff  the  legacy  is,  by  the  terms  of  the  will,  severed  from  the 
residue  of  testator's  e<%tate,  the  law  presumes,  in  the  absence  of  anything  to 
the  contrary  appearing  in  the  will,  that  the  severence  was  for  the  benefit  of 
the  legatee  and  that  the  income  of  the  legacy  is  to  go  to  the  legatee  when 
the  legacy  becomes  payable,  as  where  the  legacy  is  of  securities  or  of  money 
with  directions  to  invest  in  securities. 

4.  Rule  as  to  Interest  Applied. 

A  bequest  to  two  grandchildren,  of  a  sum  of  money  to  be  divided  equally,  and 
to  be  paid  to  one  when  she  arrives  at  the  age  of  twenty-one  years,  and  to  the 
other  when  he  arrives  at  the  age  of  twenty-four  years,  does  not  entitle  the 
latter  to  interest  on  his  share  of  the  bequest  from  the  date  when  the  former 
received  her  share,  unless  the  language  of  the  will  indicates  such  a  purpose 
on  the  part  of  the  testator  ;  and  the  payment  as  provided  in  the  will  does 
not  make  the  division  unequal. 

Smith,  J. 

The  question  in  this  case  is  presented  by  a  demurrer  to  the  petition 
which  alleges  the  following  material  facts: 

Frederick  H.  Ahlers,  the  grandfather  of  the  plaintiff,  executed  his 
last  will  and  testament  on  March  7,  1887,  and  died  on  June  27,  1888. 
The  defendants  who  are  his  sons  were  appointed  executors  of  the  will. 
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The  terms  of  the  will  are  as  follows: 

By  the  first  item  the  testator  gives  certain  real  estate,  his  household 
furnature  and  his  business  to  his  son,  Louis,  one  of  the  defendants. 

By  the  second  item  he  gives  other  real  estate  and  twenty  thousand 
dollars  in  money  to  Frederick  J.  Ahlers,  the  other  defendant. 

The  third  item,  the  construction  of  which  is  in  controversy  here,  is 
as  toUows: 

**Thirdly — Recognizing  that  my  son-in-law,  Henry  Langhorst,  for 
whom  I  entertain  the  most  affectionate  regard,  is  so  situated  as  not  to 
require  personally  any  part  of  my  property,  I  hereby  give  and  bequeath 
to  njy  two  grand-children,  Addie  Langhorst  and  Herman  Langhorst, 
the  sum  of  twenty-five  thousand  dollars  ($25,000.00)  in  money  to  be 
divided  between  them,  share  and  share  alike,  and  to  be  paid  to  Addic 
Langhorst  when  she  arrives  at  the  age  of  twenty-one  years,  and  to  Her- 
man Langhorst  when  he  arrives  at  the  age  of  twenty-four  years — should 
either  of  them  die  without  leaving  issue  before  attaining  said  age,  the 
whole  sum  shall  go  to  the  survivor — should  both  die  before  attaining 
said  age,  and  without  leaving  issue,  then  the  legacy  shall  lapse." 

By  the  fourth  item  the  testator  gives  to  his  sister  an  annuity  of  one 
hundred  dollars  a  year  for  ten  years. 

By  the  fifth  item  he  gives  the  residue  of  his  estate  to  his  two  sons. 

And  by  the  sixth  item  he  appoints  those  sons  his  executors. 

Addie  Langhorst  is  the  sister  of  Herman  Langhorst,  the  plaintifif. 
She  was  born  November  3,  1867,  and  Herman  was  born  April  15,  1874. 
When  said  Addie  reached  the  age  of  twenty-one  years,  viz.,  on  Novem- 
ber 3,  1888,  the  defendants  paid  to  her  the  sum  of  twelve  thousand  five 
hundred  dollars  on  account  of  the  legacy  given  by  the  third 
item  of  the  will.  When  this  plaintiff  attained  the  age  of  twenty- 
four  years,  viz.,  on  April  15,  1898,  he  demanded  of  said  delend- 
ants,  that  they  should  pay  to  him  in  satisfaction  of  said  legacy 
of  the  sum  of  twelve  thousand  five  hundred  dollars,  with  interest 
thereon  trom  the  day  said  Addie  Langhorst  became  of  age  as  aforesaid. 
But  said  defendants,  while  willing  to  pay  this  plaintiff  the  sum  of  $12,- 
600. UO,  refused  to  pay  any  interest  whatsoever  on  said  amount.  There- 
upon it  was  agreed  between  the  plaintiff  and  the  defendants  that  they 
should  pay  to  him  the  sum  of  $500.00  without  prejudice  to,  and  so 
that  he  should  reser\^e  all  claims  for  interest  thereon  which  he  might 
have  under  said  will,  which  payment  was  then,  viz.,  on  April  18,  1898, 
made  under  said  agreement  by  said  defendants  and  accepted  by  said 
plaintiff. 

The  prayer  of  the  petition  is  as  follows: 

**  Wherefore  the  plaintiff  prays  that  the  court  may  construe  the  will 
of  said  Frederick  H.  Ahlers,  and  determine  the  interest  of  this  plaintiff 
in  the  legacy  given  by  the  third  item  of  said  will,  and  declare  that 
upon  his  arrival  at  the  age  of  twenty  four  (24)  years  he  was  entitled  to 
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receive  from  said  executors  the  said  sum  of  twelve  thousand  five 
hundred  dollars  ($12,600.00),  with  interest  thereon  compounded,  with 
semi-annual  rests,  from  the  day  at  which  said  Addje  Langhorst  arrived  at 
the  age  of  twenty-one  (21)  years,  and  may  render  judgment  in  favor  of 
this  plaintiff  against  said  defendants  for  said  sum,  with  interest  com- 
pounded as  aforesaid,  less  the  credit  of  twelve  thousand  five  hundred 
dollars  ($12,500.00),  upon  the  18th  day  of  April,  1898,  and  for  such 
other  relief  as  may  be  equitable  and  just." 

I  have  been  favored  by  counsel  in  the  case  with  a  large  array  of 
authorities,  from  which  I  deduce  the  following  propositions,  which  are 
not  disputed  by  either  side. 

First — That  as  a  general  rule,  a  legacy  does  not  begin  to  draw 
interest  until  the  legacy  is  payable.  And  this  rule  is  in  obedience  to 
the  principle  that  interest  is  compensation  for  delay  in  the  payment  of 
money  after  maturity,  and  as  the  legacy  does  not  mature  until  it  is 
ordered  to  be  paid,  interest  does  not  begin  to  run  until  that  date. 

Second — Where  the  testator  stands  in  loco  pare?itis  to  the  legatee, 
charged  with  the  duty  of  supporting  the  legatee,  the  law  persumes  that 
the  legacy  was  given  because  of  this  duty  of  support,  and  that  the 
income  was  intended  to  discharge  that  duty  until  the  legacy  becomes 
payable. 

Third — Where  the  subject  of  the  legacy  is,  by  the  terms  of  the 
will,  severed  from  the  residue  of  the  testator's  estate,  the  law  presumes, 
in  the  absence  ot  anything  to  the  contrary  appearing  in  the  will,  that 
the  severance  was  for  the  be'iefit  of  the  legatee,  and  that  the  income  of 
the  legacy  is  to  go  to  the  legatee  when  the  legacy  becomes  payable.  An 
illustration  of  this  principle  is  that  class  of  cases  where  the  legacy  is  of 
securities  or  of  money  with  directions  to  invest  in  securities.  In  such 
cases  the  securities  or  money  are,  in  contemplation  of  law,  set  apart 
and  held  in  trust  for  the  legatee. 

It  is  conceded  by  counsel  for  plaintiff  that  the  testator,  who  was  the 
grandfather  of  Herman,  did  not  stand  in  loco  parentis  to  him;  and  it  is 
also  conceded  that  the  legacy  to  him  was  not  payable  until  he  was 
twenty-four  years  of  age,  viz.,  April  15,  1898;  but  it  is  contended  that 
the  terms  of  the  gift  to  him  were  such  that  when  Addie  reached  her 
twenty-first  year  the  entire  $25,000.00  must  be  set  aside  from  the  general 
estate,  because,  as  stated  in  the  brief  of  counsel,  ** after  Addie  reached 
twenty-one  years  there  was  no  possibility  by  which,  under  item  three  of 
this  will,  any  part  of  this  twenty-five  thousand  dollars,  should  ever 
fall  into  the  residue  of  the  testator's  estate;  at  that  moment  it  was  com- 
pletely and  perpetually  severed  from  that  residue;  and  as  it  was  so 
severed,  so  also  was  its  fruit,  for  the  increase  follows  the  stock.** 

The  argument  for  plaintiff  is  based  upon  two  propositions.  First, 
that  unless  Herman  was  allowed  interest  on  his  $12,500.00  from  the  date 
89    S.  &  C  P.    Vol.  9 
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at  which  Addie  received  hers,  Addie  would  receive  more  than  Herman, 
because  the  date  of  payment  to  her  was  earlier  than  the  date  of  payment 
to  Herman. 

It  is  true  that  Addie  was  to  receive  her  share  of  the  $25,000  before 
Herman  was  to  receive  his  share,  and  therefore  she  could,  by  investing 
it,  make  it  begin  to  bring  her  an  income  before  Herman  could  his.  But 
she  did  not,  for  this  reason,  receive  any  more  of  the  $25,000.00  than 
Herman  did.  The  division  of  the  $25,000.00  was  equal.  A  diflerence 
in  the  time  of  payment  did  not  make  the  division  of  the  $25,000.00 
unequal;  each  still  received  $12,500.00.  Had  the  testator  intended  that 
$25,000.00,  with  interest,  was  to  be  equally  divided,  he  would  have'said 
so  or  used  terms  from  which  that  intention  was  manifest.  But  he  merely 
declared  that  $25,000.00  was  to  be  equally  divided.  The  reason  in  the 
testator's  mind  for  this  fixing  of  a  different  time  for  payment  is  not 
difficult  to  surmise.  Girls  are  presumed  to  mature  earlier  than  boys; 
and  the  money  of  the  former  is  more  often  invested  in  safe  securities, 
while  that  of  the  latter  is  more  often  subjected  to  the  risks  ot  business, 
and  the  testator  may  have  felt  that  he  desired  Herman,  therefore,  to 
attain  a  mature  age  before  he  should  have  a  right  to  the  legacy. 

The  second  proposition  is,  as  previously  stated,  that  **after  Addie 
reached  twenty-one  years  of  age  there  was  no  possibility  by  which 
under  item  three  of  this  will  any  part  of  this  twenty-five  thousand 
dollars  should  ever  fall  into  the  residue  of  the  testator's  estate.*'  And, 
therefore,  at  that  time  the  $25,000.00,  in  contemplation  of  law,  was  sep- 
arated from  the  general  estate. 

I  am  not  able  to  accept  the  correctness  of  the  first  part  of  this  prop- 
osition, and  therefore,  not  able  to  accept  the  second  part  of  it  which  is 
a  conclusion  from  the  first  part.  It  seems  to  me  that  the  intention  of 
the  testator  is  to  give  $12,600  to  each  of  his  grandchildren  provided 
they  reached  a  certain  age.  If  either  died  before  that  age,  leaving 
issue,  the  amount  due  such  grandchild  passed  to  the  issue.  If  one  died 
without  issue,  without  reaching  the  age  fixed  in  the  will,  then  the  share 
of  that  grandchild  went  to  the  other  grandchild.  If  both  died  with 
issue  before  reaching  the  fixed  age,  the  legacy  lapsed.  And  if  Addie 
should  reach  the  required  age  then  die  without  issue,  "and  then  Herman 
should  subsequently  die  without  issue  before  reaching  the  age  fixed  by 
the  will  his  share  would  pass  to  the  residuary  legatees.  It  is  contended 
by  plaint iflF  that  in  the  latter  instance  the  legacy  to  Herman  would  not 
pass  to  the  residuary  legatees.  But  if  it  would  not  pass  to  them  to 
whom  would  it  pass?  Not  to  Addie,  for  she  is  dead.  Not  to  her  issue, 
for  she  left  none.  Not  to  her  heirs,  because  the  will  by  its  terms  limits 
the  right  to  enjoy  Herman's  legacy  in  case  of  his  death,  to  Addie  or 
her  issue. 

A  case  almost  directly  in  point  is  that  of  Smith  v.  Moore,  25  Vt., 
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127.  Iq  that  case  Chauncy  Moore  gave  to  his  two  grandchildren  a 
legacy  of  four  hundred  dollars,  using  the  following  language: 

**I  give,  grant  and  bequeath  to  the  two  children  of  my  daughten 
Permelia  Smith,  viz.,  Henry  C.  Smith  and  Chauncy  M.  Smith,  both 
my  grandchildren,  the  sum  of  four  hundred  dollars,  it  being  two  hun- 
dred dollars  for  each  of  said  grandchildren,  to  be  paid  to  the  said  Henry 
C.  Smith  and  Chauncy  M.  Smith  out  of  my  estate  by  my  said  executors 
on  their,  the  said  children,  coming  to  the  age  of  twenty-one  years.  In 
case  one  of  said  children  should  die  before  he  arrives  at  the  age  of 
twenty-one  years,  then  and  in  that  case  the  said  four  hundred  dollars  is 
to  be  paid  to  the  remaining  child;  and  incase  both  of  said  children 
should  die  before  they  arrive  at  the  age  of  twenty-one  years,  then  and  in 
that  case  the  said  four  hundred  dollars  is  to  be  paid  and  divided  equally 
between  my  son,  Chauncy  Moore,  Jr.,  and  my  daughter,  Minerva 
Moore." 

At  the  time  of  the  death  of  the  testator,  Chauncy  Smith  was  seven 
and  Henry  C.  Smith  was  nine  years  ot  age.  The  former  died  before 
reaching  his  majority. 

Henry  C.  Smith,  upon  reaching  his  majority,  claimed  the  legacy  of 
four  hundred  dollars,  with  interest  from  the  death  of  the  testator  or  the 
probate  of  the  will.  The  court  held,  however,  that  interest  on  the 
legacy  was  only  payble  from  the  time  the  legacy  was  due. 

This  case,  while  not  exactly  similar  to  the  case  at  bar,  is  so  closely 
analogous  that  its  citation  seems  to  me  pertinent. 

The  demurrer  to  the  petition  will  be  sustained. 

IVm,  Worthmgion,  for  plaintiflF. 

AugtLst  H.  Bode^  for  defendants. 


OFFICE  AND  OFFICERS— WORDS— STATUTES. 

[Hamilton  Common  Pleas,  December,  1899.] 

Frank  J.  Kklley  v.  Cincinnati  (City.) 

1.  Rule  of  Statutory  Construction. 

Where  authority  is  conferred  to  perform  an  act  in  which  the  public  or  third 
parties  are  interested,  it  is  a  general  principle  of  statutory  construction  that 
the  word  **niay"  is  to  be  interpreted  as  imperative  in  the  sense  of  "shall"  or 
*'must."  Section  221 1 ,  Rev.  Stat.,  relating  to  the  removal  of  employees  by  the 
board  of  city  affairs  of  Cincinnati  is  within  the  rule  stated. 

2.  Exercise  of  Judgment— Cannot  bb  Delegated. 

The  power  conferred  by  sec.  2211  Rev.  Stat.,  relating  to  the  employment  of 
superintendents,  engineers,  clerks,  etc.,  upon  the  board  of  city  affairs,  in  pro- 
viding that  the  board  "may  employ  *  •  *  as  it  may  deem  necessary,^ 
calls  for  the  exercise  of  judj^nient  and  discretion  and  cannot  be  delegated  to 
the  head  of  the  street  cleaning  department. 

8.  Authority  to  Suspend  may  be  Implied. 

But  authority  to  suspend  may  be  implied  from  the  necessities  of  the  -work 
under  control.  The  superintendent  of  the  street  cleaning  department  in 
Cincinnati  must,  from  the  nature  and  necessities  o    the  work  in  his  charge^ 
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and  the  large  number  of  men  under  him,  have  the  power  to  summarily  sus- 
pend for  insubordination  or  dereliction  of  duty ;  such  suspension,  however, 
cannot  be  for  an  indefinite  length  of  time ;  it  can  only  last  until  reported  to 
the  board,  where  the  action  of  the  superintendent  must,  by  four  members,  be 
approved  or  rejected.    On  failure  to  act  the  suspension  becomes  void. 

4.  "Suspension"  Delayed  is  ''Removal." 

Deprivation  of  office,  under  suspension,  for  an  indefinite  length  of  time  and 
lasting  for  a  period  of  six  months  loses  its  temporary  character  and  ceases  to 
be  a  "suspension**  and  becomes  a  removal. 

6.  Employee  Illegally  Removed— Recovery. 

An  empjloyee  of  the  street  cleaning  department,  who  was  suspended  by  the 
superintendent,  and  upon  whose  su<tpension  no  action  was  taken  by  the  board 
of  city  affairs,  owing  to  a  state  of  deadlock,  for  a  period  of  six  months,  and 
who  has,  during  that  time  tendered  his  services  and  stood  ready  and  willing 
to  discharge  his  duties,  is  entitled  to  recover  compensation  therefor. 

Jblkb,  J. 

Plaintiff  says  that  the  city  of  Cincinnati  is  a  city  of  the  first  grade 
of  the  first  class  duly  organized  under  the  laws  of  the  state  of  Ohio. 

Plaintiff  further  says  that  on  July  13,  1898,  he  was  duly  appointed 
by  the  board  of  city  affairs  of  said  city  as  clerk  of  the  street  cleaning 
department  of  said  city,  at  a  salary  of  twenty-four  dollars  per  week  of 
seven  days,  or  three  and  forty-three-hundredths  dollars  per  day,  and 
that  he  has  been  paid  for  his  services,  up  to  and  including  August  19, 
1899. 

Plaintiff  further  says  that  the  said  board  of  city  affairs  ol  said  city, 
in  pursuance  of  sec,  2188,  Rev.  Stat.,  by  a  unanimous  vote  at  a  regular 
session  of  said  board,  adopted  a  code  of  rules  and  regulations  for  its 
government;  that  one  of  said  rules  so  adopted  is  known  as  rule  No.  8, 
and  is  as  follows: 

**The  committee  in  charge  of  each  department  shall  g;ve  especial 
attention  to  and  exercise  general  supervision  over  the  same,  and  shall 
report  to  the  committee  of  the  whole  such  changes  in  the  department  or  in 
employees  thereof  as  may  in  his  judgment  be  for  the  advancement  of  the 
public  service,  and  shall  from  time  to  time  make  such  recommendations 
to  the  board  relative  to  its  management  as  it  may  deem  advisable.  The 
head  of  any  department  may,  when  in  his  judgment  it*will  be  for  the 
public  interest,  suspend  any  employee,  and  report  his  action  to  the 
committee  in  charge  ol  the  same;  and  all  changes  in  such  department  or 
in  the  employees  thereof  shall  be  made  under  the  direction  and  with  the 
approval  of  the  committee  of  the  whole,  the  board,  however,  reserving  the 
right  to  review  such  ap^ion  when  in  its  judgment  it  becomes  necessary.** 

Plaintiff  further  says  that  on  August  10,  1899,  he  was  suspended 
by  one  Archibald  Colter,  who  was  then  and  is  now  the  duly 'appointed 
and  legally  acting  superintendent  of  the  street  cleaning  department  and 
head  of  said  department  under  said  board  of  city  affairs;  that  said  Arch- 
ibald Colter  suspended  him  because,  in  the  judgment  of  the  said  Colter 
•«  Vi^ad  of  the  street  cleaning  department,  he,  the  said  Frank  J.  Kelly, 
^  guilty  of  insubordination,  and  his  suspension  would  be  for  the 
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public  interest;  that  said  suspension  was  by  said  superintendent  imme- 
diately reported  to  the  said  board  of  city  affairs;  that  said  board  of  city 
affairs  referred  the  matter  to  its  committee  of  the  whole,  composed  of  all 
the  members  of  said  board,  and  that  no  action  has  been  taken  by  said 
board  thereon  up  to  the  present  time,  said  board  on  the  question  being: 
in  a  state  of  deadlock,  divided  equally  three  and  three. 

Plaintiff  further  says  that  said  rule  No.  8  is  illegal  and  void  and 
that  said  Archibald  Colter  had  no  authority  under  the  law  to  suspend  or 
remove  him. 

Plaintiff  further  says  that  since  he  was  suspended  in  the  manner 
above  set  forth,  he  has  tendered  performances  of  his  services  to  said 
superintendent  and  offered  himself  for  duty,  and  has  always  stood  ready 
and  willing  to  discharge  the  same;  that  said  tender  and  offer  were  so 
made  by  him  for  the  purpose  of  actually  resuming  the  duties  of  such 
clerk  and  for  laying  a  foundation  for  this  action;  that  said  services 
have  been  declined  by  the  said  superintendent,  and  the  said  Frank  J. 
Kelley  has  not  been  permitted  by  said  superintendent  to  perform  any  of 
the  duties  or  render  any  services  a$  such  clerk. 

Plaintiff  further  says  that  there  is  due  him  up  to  and  including 
December  20,  1899,  the  sum  of  $432.00;  and  that  he  has  demanded  from 
the  defendant  the  payment  of  this  sum,  but  that  defendant  declines  and 
refuses  to  pay  the  same. 

Plaintiff  further  says  that  there  is  a  fund  belonging  to  the  said  city 
of  Cincinnati  known  as  "Street  Railway  Percentage  Fund  for  Street 
'Cleaning  Purposes  for  Salaries;'*  that  said  fund  has  been  duly  appropri- 
ated to  the  payment  of  salaries  in  the  street  cleaning  department,  and 
that  said  fund  is  applicable  by  law  to  the  payment  of  plaintiff's  claim, 
and  that  there  is  money  in  said  lund  more  than  sufficient  to  pay  plain- 
tiff's claim. 

Wherefore  plaintiff  asks  judgment  against  defendant  in  the  sum  of 
$432.00  and  interest  and  costs. 

To  this  petition  the  defendant,  the  city  of  Cincinnati,  files  a 
demurrer  on  the  ground  that  the  same  does  not  state  facts  sufficient  in 
law  to  constitute  a  cause  of  action. 

The  first  question  presented  by  this  demurrer  and  argued  by  counsel 
IS,  whether  Archibald  Colter,  as  superintendent  of  the  street  cleaning 
department,  had  the  power  to  suspend  the  plaintiff,  Frank  J.  Kelley,  on 
August,  10,  1899,  such  suspension  being  indefinite  and  continuing  down 
to  the  present  time. 

An  answer  to  this  question  can  best  be  obtained  by  an  investigation 
as  to  the  source  of  such  power. 

(1).  Does  this  power  come  to  such  superintendent  by  being  con- 
ferred upon  him  by  the  board  of  city  affairs?  Rule  8  of  the  rules  of  said 
board  is  referred  to  and  quoted  in  the  petition  above. 
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This  rule  is  passed  by  virtue  of  the  statute  giving  the  board  power 
to  adopt  rules,  which  is  as  follows: 

**Section  2188.  (May  adopt  rules  and  regulations,  etc.)  It  may 
adopt  such  rules  and  regulations  for  its  government  as  it  may  deem 
necessary  and  expedient  to  efiFect  the  purpose  of  its  organization,  not 
inconsistent  with  the  ordinances  of  the  corporation  or  constitution  or 
laws  of  the  state.  * ' 

On  the  subject  of  the  employment  and  removal  of  employees,  sec. 
2211,  Rev.  Stat,  provides: 

**The  board  may  employ  such  superintendents,  engineers,  clerks 
laborers  and  other  persons,  as  it  may  deem  necessary  for  the  execution 
of  its  duties,  and  fix  their  salaries  and  compensation ;  but  the  salaries  of 
such  superintendents,  clerks  and  engineers,  as  are  appointed  for  a  definite 
time,  shall  be  fixed  within  limtis  prescribed  by  the  common  council;  and 
any  of  such  persons  may  be  removed  by  the  board  at  any  time. 

Is  then  so  much  ol  rule  8  as  provides  .that,  **The  head  of  any  depart- 
ment may,  when  in  his  judgment  it  will  be  for  the  public  interest,  sus- 
pend any  employee,  and  report  his  action  to  the  committee  in  charge  of 
the  same,'*  inconsistent  with  the  provisions  of  sec.  2211,  Rev.  Stat.? 

The  general  assembly  has  seen  fit  by  the  express  provision  of  sec. 
2211,  Rev.  Stat.,  to  confer  the  power  of  removal  upon  the  boaid  of  city 
affairs.  It  is  a  well  settled  rule  that  where  a  power  is  given  to  a  corpo- 
rate body,  and  the  exercise  of  that  power  requires  judgment  and  discre- 
tion, the  power  can  not  be  delegated. 

Mechem  on  Public  Officers  at  paragraph  567,  says: 

*  *It  is  a  well  settled  rule,  in  the  case  of  private  agents,  that  where 
the  execution,  of  the  trust  requires,  upon  the  part  of  the  agent,  the 
-exercise  of  judgment  or  discretion,  its  performance  cannot,  in  the 
absence  of  express  or  implied  authority,  be  delegated  to  another.  In 
:such  cases  it  is  presumed  that  the  agent  was  selected  because  his  princi- 
pal desired  and  relied  upon  the  agent's  personal  judgment  and  discre- 
tion, and,  unless  authority  to  delegate  it  be  expressly  or  impliedly  given, 
the  agent  can  not  entrust  the  performance  to  another  to  whom  the  princ- 
iple may  be,  perhaps,  a  stranger,  and  in  whom  he  might  not  be  willing 
to  confide. 

**This  rule  applies  also  to  public  officers.  In  those  cases  in  which 
the  proper  execution  of  the  office  requires,  on  the  part  of  the  officer,  the 
exercise  of  judgment  or  discretion  the  presumption  is  that  he  was  chosen 
because  he  was  deemed  fit  and  competent  to  exercise  that  judgment  and 
discretion,  and,  unless  power  to  substitute  another  in  his  place  has  been 
given  to  him,  he  can  not  delegate  his  duties  to  another.'*  *  *  *  •'it 
is  also  frequently  invoked  in  the  case  of  municipal  boards  and  officers. 
Wherever  these  boards  and  officers  are  vested  with  discretion  and  judg- 
ment, to  be  exercised  in  behalf ^of  the  public,  the  board  or  officer  must 
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exercise  it  in  person  and  can  not,  unless  expressly  or  impliedly  authorized 
to  do  so,  delegate  it  to  others.'* 

Also,  see,  Dillon  on  Municipal  Corporations,  sec,  60;  Cooley's 
Constitutional  Limitations,  sec.,  204;  Sutherland  on  Statutory  Con- 
struction, 884;  Board  of  Education  v.  Mills,  38  Ohio  St.,  388;  State, 
ex  rel  Snelbaker  v.  Jacob,  8  Ohio  Dec.  Re.,  28,  and  cases  cited.  Lippel- 
man  v.  City,  2  Circ.  Dec,  576;  19  Am.  &  Eng.  Enc,  of  Law,  p.  461, 
and  citations;  State  v.  Patterson,  34  N.  J.  L.,  167;  Thompson  v. 
Booneville,  61  Mo.,  283;  Birdsall  v.  Clark,  73  N.  Y.,  7;  Thompson  v. 
Schermerhorn,  6  N.  Y.,  92;  Bryan  v.  Page,  51  Tex.,  632;  Lauenstein 
V.  Fond  du  Lac,  28  Wis.,  436;  Edwards  v.  Walertown,  61  Howard's 
Pr.,  463. 

The  legislature  has  seen  fit  to  expressly  confide  this  power  of 
employment  and  removal  to  the  board  of  city  affairs,  and  it  is  safe  to 
say  that,  by  sec.  2211,  Rev.  Stat.,  it  was  the  intention  of  the  legislature 
to  commit  both  the  appointment  and  the  removal  to  one  and  the  same 
body,  and  to  make  the  removal  of  municipal  employees  an  act  of  as 
much  dignity  and  official  importance  as  their  appointment.  That 
this  involves  judgment  and  discretion  is  perhaps  plain  from  the  reading 
of  the  section  itself:  '*The  board  may  employ  *  *  *  as  it  may 
deem  necessary,  and  fix  their  salaries,**  etc  The  judgment  and  discre- 
tion of  the  board  is  called  into  exercise  in  providing  for  the  number,  the 
character,  the  personnel  of  city  employees,  and  in  determining  the  salaried 
compensation  they  shall  receive  for  the  services  severally  performed  by 
them,  and  further  to  determine  when  the  number  of  such  employees 
should  be  reduced,  and  when  and  for  what  cause  any  of  them  should  be 
removed.  It  is  hard  to  say  what  prompted  the  legislature  to  add  the 
final  sentence  "and  any  such  person  may  be  removed  by  the  board  at 
any  time,**  because  it  has  been  held  in  this  state  that  the  power  to 
appoint  includes  and  carries  with  it  the  power  to  remove.  Since,  how- 
ever, the  legislature  has  seen  fit  to  grant  this  power  in  express  words, 
it  not  only  emphasizes  this  power  in  the  board  of  city  affairs  by  this 
expression  but,  likewise  limits  and  restricts  it  to  the  scope  marked  out 
by  the  words  used.  It  would  seem  that  this  sentence  has  been  put  into 
the  city  character  in  pursuance  of  a  principle  involved  in  the  scientific 
administration  of  municipal  service  and  the  tenure  of  office  upon  a 
system  of  merit,  which  the  best  modern  thought  is  demanding  in  the 
way  of  reform,  viz:,  that  removal  from  office  must  be  an  act  of  equal 
importance  and  dignity  and  receive  the  same  degree  of  consideraton  as 
the  appointment  to  office. 

Whether  or  not  the  power  to  remove  in  contemplation  of  this  stat- 
ute includes  the  power  to  suspend  is  another  question.  In  the  sense 
that  the  greater  power  includes  the  less  it  would  seem  that  it  did ;  but 
as  pointed  out  by  Mechem  on  Public  Officers,  sec,  453: 
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** Although  there  is  a  conflict  in  the  authorities  the  better  opinion 
seems  to  be  that  the  power  to  remove  an  oflScer  does  not  include  the 
power  to  suspend  him  temporarily  from  the  office.  A  mere  suspension 
would  create  no  vacancy,  and  the  anomalous  and  unfortunate  condition 
would  exist  of  an  office  and  officer,  but  no  vacancy,  and  no  one  whose 
right  and  duty  it  was  to  execute  the  office.  '* 

If  this  be  true,  manifestly  the  board  of  city  aftairs  could  not  dele- 
gate to  its  superintendent  a  power  which  the  board  itselt  did  not  possess. 
On  the  other  hand,  if  suspension  is  included  in  the  greater  power  of 
removal,  and  the  board  of  city  affairs  only  gets  that  power  by  reason  of 
its  having  been  conferred  upon  it  by  statute,  and  the  power  of  removal 
involves  the  exercise  of  discretion  and  judgment,  then  under  the  prin- 
ciple of  dele  gat  a  potestas  non  potest  deleqari  such  power  could  not  be  by 
them  handed  down  to  their  superintendent. 

Further,  this  court  is  of  opinion  that  the  word  **may"  as  used  in 
this  sentence  is  to  be  construed  as  **shair'  or  **must.** 

Where  authority  is  conferred  to  perform  an  act  in  which  the  public 
or  Ihird  parties  are  interested,  it  is  a  general  principle  of  statutory  con- 
struction that  the  word  **  may*'  is  to  be  interpreted  as  imperative  in  the 
seubc  of  **shair'   or  **must. '* 

Campbell,  Admr.  v.  McCormick,  1  Circ.  Dec.,  281,  284;  Pope  v. 
Pollock,  1  Circ.  Dec,  93;  Railroad  v.  Mow.itt,  35  Ohio  St.,  284,  288; 
Swazey's  Heirs  v.  Blackman,  8  Ohio,  5,  19;  Siflford  v.  Beaty,  Vl  Ohio 
St.,  189.  194;  Schuyler  v.  Meuer,  5  Cowen,  24. 

Aa  answer  to  the  following  sentence  in  the  able  brief  of  Mr.  Wil- 
son, of  counsel,  is  perhaps  determinative  of  this  whole  case:  *'Whether 
the  powers  granted  to  a  municipal  corporation  are  discretionary  or 
mandatory  is  solely  a  question  of  legislative  intent.  When  the  act  to 
be  done  effects  no  third  person  and  is  not  clearly  beneficial  to  them  or 
the  public,  the  word  may,  does  not  mean  must,  but  rather  intimates  an 
intent  of  the  legislature  to  confer  a  discretionary  power.** 

The  third  person  whose  rights  are  involved  is  the  plaintifl; 
the  public  interest  concerned  is  that  interest  of  paramount  importance, 
a  pure  and  efficient  municipal  civil  service. 

It  is  undoubtedly  a  discretionary  power,  and  for  that  reason,  under 
authorities  cited,  can  not  be  delegated.  This  discretion  as  to  removal 
**must**  or  **shair*  be  exercised  by  the  board. 

I  have  examined  the  legal  and  etymological  signification  of  the 
word  ** suspension**  to  see  if  the  act  done  by  Mr.  Colter  is  strictly  an  act 
of  suspension  or  rises  to  the  dignity  and  fullness  of  ** removal**  as  used 
in  the  statute. 

An  examination  of  the  word  **suspension'*  shows  that  the  definition 
used  by  ^  ounsel  in  the  course  of  argument  is  perhaps  as  fair  and  applic- 
able as  any,  to- wit,  that  it  is  a  temporary  removal.  The  word  '*suspen- 
sion*'  has  been  defined  as  loUows:     The  Century  Dictionary:     *'*    *    * 
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2  (e)  Temporary  deprivation  of  oflSce,  power,  prerogative  or  any  other 
privilege;  as,  the  suspension  of  an  officer  or  clergyman.**  Worcesster's 
Dictionary:  ***  *  *  4.  The  act  of  restraining  one  for  a  time  from 
the  exercise  of  his  duties,  rights  or  power;  temporary  privation  of  an 
office  or  its  emoluments;  *  the  clerk  incurred  suspension.  *  *'  Webster's 
Dictionary:  ***  *  *  2.  Especially,  temporary  delay,  interruption 
or  cessaton;  as  *  *  *  (e)  of  office,  powers,  prerogative  and  the 
like;  as,  the  suspension  of  a  clergyman.'*  Bouvier's  Dictionary:  **A 
temporary  stop  of  a  riglit,  of  a  law,  and  the  like.**  Blacks  Law  Dic- 
tionary: **A  temporary  stop  of  a  right,  ot  a  law,  and  the  liVe.**  And- 
erson *s  Dictionary  of  l^w:  **Temporary  stopping  or  interdiction  of  the 
exercise  of  some  power,  proceeding,  right  or  law.**  And  Funk  &  Wag- 
nail's  Standard  Dictionary:  **Temporary  deprivation  of  office,  power, 
prerogative  or  any  other  privilege;  as,  the  suspension  of  an  officer  or  a 
clergyman." 

The  temporariness  is  what  distinguishes,  ** suspension**  from 
"removal.** 

The  court  is  of  opinion  that  a  deprivation  of  office  so  indefinite  and 
lasting  as  long  as  that  in  the  case  at  bar  loses  this  temporary  character, 
and  ceases  to  be  a  **suspension**  ahd  becomes  a  *'removal.  ** 

(2).  The  court,  however,  is  not  satisfied  to  decide  this  case  on 
the  principles  thus  far  referred  to,  because  there  is  another  source  from 
which  the  superintendent  could  derive  the  powei  to  suspend  plaintiff. 
As  was  said  by  counsel  in  the  course  of  aigument,  in  the  management  of 
large  bodies  of  men  in  the  execution  of  the  vast  public  service,  the 
power  must  necessarily  be  put  in  tbose  who  are  immediately  superin- 
tending them  to  take  summary  action  in  case  of  dereliction  of  duty. 

This  argues  for  an  implied  authority  growing  out  of  the  necessities 
of  the  case.  I  am  trilling,  for  the  purposes  of  this  case,  to  imply  such 
authority,  from  the  very  necessities  of  the  work  under  his  control,  in 
the  superintendent  of  the  street  cleaning  depariment,  and  hold  that  the 
superintendent  in  a  proper  case  must  have  the  power  of  summarily  sus- 
pending an  employee  under  him  for  insubordination  or  dereliction  ot 
duty.  But  after  implying  this  power,  in  determining  its  extent  we  must 
remember  that,  inasmuch  as  powers  expressly  given  must  be  strictly 
construed,  the  more  strictly  must  implied  powers  be  construed. 

The  powers  of  municipal  bodies  and  boards  and  officers  are  strictly- 
limited.  They  have  that  which  is  expressly  granted  or  clearly  implied, 
and  no  other;  and  doubtful  claims  to  power  are  resolved  against  them. 
Bloom  V.  Xenia,  32  Ohio  St.,  461,  465;  Ravenna  v.  Penn.  Co.,  45  Ohio 
St.,  118,  121. 

If  powers  expressly  granted  and  powers  implied  as  incident  to  an 
express  grant  are  so  strictly  limited  a  fortiori  must  a  power  be  limited 
whose  only  existence  is  implied  from  the  exigencies  of  the  work  and 
necessities  of  the  c«se. 
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Granting  such  power  then  to  the  superintendent,  I  am  of  opinion 
that  it  can  only  be  exercised  for  a  reasonable  time,  which  would  be 
until  the  next  meeting  ot  the  board  of  city  affairs,  at  which  time  such 
action  on  the  part  of  the  superintendent  must  receive  the  sanction  and 
approval  of  the  board  in  order  to  become  valid  and  binding,  and  that 
without  such  sanction  and  approval  within  a  reasonable  time  such  act 
on  the  part  of  the  superintendent  is  disaffirmed  by  the  board.  It  will 
not  do  to  say  that  his  act  shall  stand  as  valid  and  binding  until  disap- 
proved by  the  board,  because  that  would  be  investing  the  superintend- 
ent's act  of  suspension  with  all  the  power  and  force  which  could  be 
exercised  by  the  board  in  an  act  of  removal,  because,  to  reinstate  the 
incumbent  in  office,  it  would  require  an  act  of  the  same  importance  and 
dignity  as  »vas  rec^uired  in  his  original  appointment,  or  as  would  be 
required  had  he  been  removed  by  the  action  of  the  board. 

It  is  a  sorry  spectacle  to  the  citizens  of  Cincinnati  to  see  its  princi- 
pal administrative  body  divided  and  in  a  state  of  deadlock  over  a  mat- 
ter, trifling  in  itselt,  but  of  immense  importance  as  effecting  the  efficiency 
of  the  entire  municipal  service. 

The  board  of  city  affairs  should  either  within  a  reasonable  time 
have  given  their  superintendent's  act  countenance  and  support  by  the 
concurrence  of  four  members  as  required  by  sec.  22^1  Rev.  Stat.,  and 
have  invested  said  act  with  real  power  and  force,  or  said  superintendent 
failing  to  have  his  act  so  legally  ratified  and  approved  should  have  per- 
mitted plaintiff  to  resume  his  office  and  return  to  work. 

As  to  the  actual  performance  of  the  duties  of  the  office  the  court,  in 
Gregory  v.  New  York,  113  N.  Y.,  on  page  422,  say: 

"We  think  the  commissioners  had  no  powei  to  suspend  the  plain- 
tiff, and  that  the  frequent  attendance  ot  the  plaintiff  at  the  office  of  the 
board  and  his  continuous  offers  to  discharge  the  duties  of  the  position  to 
which  he  had  been  appointed  were  sufficient  tenders  of  performance 
upon  his  part  to  warrant  the  conclusion  of  the  learned  trial  judge  in 
directing  a  verdict.'* 

Of  the  cases  cited  by  counsel  for  the  defendant,  in  Edwards  v. 
Watertown,  31  Supreme  Court  Reports,  426;  s.  c,  t>l  How.  Pr.,  463, 
supra,  the  court  held  that  the  power  involved  was  purely  ministerial, 
and  not  quasi  judicial  or  involving  discretion. 

In  Hitchcock  v.  Galveston,  96  U.  S.,  348,  the  court  said: 

**It  is  true  the  council  could  not  delegate  all  the  powers  conferred 
upon  it  by  the  legislature,  but  like  evei:y  other  corporation  it  can  do  its 
ministerial  work  by  agent.     Nothing  more  was  done  in  this  case." 

In  Gillett  v.  Supervisors,  67  III.,  it  was  held  that  the  work  of 
employing  counsel  in  a  specific  matter  which  was  delegated  to  a  com- 
mittee was  merely  ministerial,  and  that  a  committee  might  be  properly- 
appointed  to  perform  such  duty. 
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In  Han.  &  St.  Joe  R.  R,  Co.  v.  Marion  Co.,  86  Mo.,  295,  the  mat- 
ters involving  discretion  and  judgmAt  had  been  passed  upon  by  the 
proper  tribunal,  and  an  agent  was  appointed  to  carry  its  conclusion  into 
effect  by  subscribing  to  certan  stock.  The  act  of  subscription  was  held 
ministerial. 

The  case  of  Hathaway  v.  DesMoines,  66  N.  W,  Rep.,  was  a  suit  for 
damages,  where  the  city  was  not  permitted  to  set  up  want  of  power  in 
a  superintendent  to  employ  a  laborer  who  was  seeking  to  recover  for  a 
personal  injury. 

In  Eureka  v.  Wilson,  48  Pac.  Rep.,  160,  the  legislative  discretion 
had  been  exercised  by  the  city  council  properly,  and  the  delegation  of 
authority  to  issue  permits  to  erect  buildings  in  accordance  with  the  pro- 
visions and  the  fire  limits  established  by  such  council  was  held  to  be  the 
delegation  of  a  ministerial  act. 

The  difference  between  these  cases  and  the  case  at  bar  is  that  the 
power  here  sought  to  be  established  in  and  exercised  by  the  superintend- 
ent is  a  general  continuing  one  not  only  applying  to  the  case  of  plaintiff, 
but  which,  in  the  discretion  of  such  superintendent,  could  be  used  from 
time  to  time  as  to  any  of  the  many  employees  under  him.  It  is  not  an 
instruction  to  do  a  specific  thing. 

This  court  therefore  is  of  opinion  that  plaintiff  *s  petition  states  a 
good  cause  of  action,  and  the  demurrer  will  be  overruled. 

Rennety  Gorden  &  Rentier,  for  plaintiff. 

Ellis  G.  Kinkead^  John  V,  Campbell^  for  city  and  demurrer. 

Gideon  C.  Wilson^  for  some  members  of  the  board  and  for  demurrer. 


LIBEL— INTERROGATORIES. 

[Superior  Court  of  Cincinnati,  Special  Term,  1899.] 

Grant  v.  Times  Star  Co. 

LiBRi,— Interrogatories  Attached  to  Answer. 

In  an  action  based  on  an  article  charging  plaintiff  with  assault  and  consequent 
arrest  and  fine,  in  which  the  petition  copies  the  entire  article,  but  apparently 
limits  the  claim  of  libel  to  the  charge  of  arrest  and  fine,  interrogatories 
attached  to  the  answer  relating  to  the  assault  are  not  demurrable  and  must 
be  answered. 

Demurrer  to  interrogatories. 
Smith,  J. 

If  the  entire  article  as  set  out  in  the  petition  is  the  basis  of  the 
action  then  the  knocking  down  of  Dorman  is  one  of  the  libelous  state- 
ments relied  on  for  a  recovery.  Anything  which  brings  a  person  into 
disgrace,  disrepute  or  contempt  if  written  is  libelous /^r  se.  But  if  this 
part  of  the  article  is  not  intended  as  a  basis  for  libel,  nevertheless,  as  it 
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and  the  large  number  of  men  under  him,  have  the  power  to  summarily  sus- 
pend for  insubordination  or  dereliction  of  duty ;  such  suspension,  however, 
cannot  be  for  an  indefinite  length  of  lime ;  it  can  only  last  until  reported  to 
the  board,  where  the  action  of  the  superintendent  must,  by  four  members,  be 
approved  or  rejected.    On  failure  to  act  the  suspension  becomes  void. 

4.  "Suspension"  Delayed  is  "Removal." 

Deprivation  of  office,  under  suspension,  for  an  indefinite  length  of  time  and 
lasting  for  a  period  of  six  months  loses  its  temporary  character  and  ceases  to 
be  a  "suspension**  and  becomes  a  removal. 

6.  Employee  Illegally  Removed— Recovery. 

An  emp>loyee  of  the  street  cleaning  department,  who  was  suspended  by  the 
superintendent,  and  upon  whose  suspension  no  action  was  taken  by  the  board 
of  city  affairs,  owing  to  a  state  of  deadlock,  for  a  period  of  six  months,  and 
who  has,  during  that  time  tendered  his  services  and  stood  ready  and  willing 
to  discharge  his  duties,  is  entitled  to  recover  compensation  therefor. 

JELKE,  J. 

Plaintiff  says  that  the  city  of  Cincinnati  is  a  city  of  the  first  grade 
of  the  first  class  duly  organized  under  the  laws  of  the  state  of  Ohio. 

Plaintiff  further  says  that  on  July  13,  1898,  he  was  duly  appointed 
by  the  board  of  city  affairs  of  said  city  as  clerk  of  the  street  cleaning 
department  of  said  city,  at  a  salary  of  twenty-four  dollars  per  week  of 
seven  days,  or  three  and  forty-three-hundredths  dollars  per  day,  and 
that  he  has  been  paid  for  his  services,  up  to  and  including  August  19, 
1899. 

Plaintiff  further  says  that  the  said  board  of  city  affairs  ot  said  city, 
in  pursuance  of  sec,  2188,  Rev.  Stat.,  by  a  unanimous  vote  at  a  regular 
session  of  said  board,  adopted  a  code  of  rules  and  regulations  for  its 
government;  that  one  of  said  rules  so  adopted  is  known  as  rule  No.  8, 
and  is  as  follows: 

**The  committee  in  charge  of  each  department  shall  gjve  especial 
attention  to  and  exercise  general  supervision  over  the  same,  and  shall 
report  to  the  committee  of  the  whole  such  changes  in  the  department  or  in 
employees  thereof  as  may  in  his  judgment  be  for  the  advancement  of  the 
public  service,  and  shall  from  time  to  time  make  such  recommendations 
to  the  board  relative  to  its  management  as  it  may  deem  advisable.  The 
head  of  any  department  may,  when  in  his  judgment  it*will  be  for  the 
public  interest,  suspend  any  employee,  and  report  his  action  to  the 
committee  in  charge  o(  the  same;  and  all  changes  in  such  department  or 
in  the  employees  thereof  shall  be  made  under  the  direction  and  with  the 
approval  of  the  committee  of  the  whole,  the  board,  however,  reserving  the 
right  to  review  such  ap^ion  when  in  its  judgment  it  becomes  necessary." 

Plaintiff  further  says  that  on  August  10,  1899,  he  was  suspended 
by  one  Archibald  Colter,  who  was  then  and  is  now  the  duly 'appointed 
and  legally  acting  superintendent  of  the  street  cleaning  department  and 
head  of  said  department  under  said  board  of  city  affairs;  that  said  Arch- 
ibald Colter  suspended  him  because,  in  the  judgment  of  the  said  Colter 
as  head  of  the  street  cleaning  department,  he,  the  said  Frank  J.  Kelly, 
had  been  guilty  of  insubordination,  and  his  suspension  would  be  for  the 
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public  interest;  that  said  suspension  was  by  said  superintendent  imme- 
diately reported  to  the  said  board  of  city  affairs;  that  said  board  of  city 
affairs  referred  the  matter  to  its  committee  of  the  whole,  composed  of  all 
the  members  of  said  board,  and  that  no  action  has  been  taken  by  said 
board  thereon  up  to  the  present  time,  said  board  on  the  question  being: 
in  a  state  of  deadlock,  divided  equally  three  and  three. 

PlaintifT  further  says  that  said  rule  No.  8  is  illegal  and  void  and 
that  said  Archibald  Colter  had  no  authority  under  the  law  to  suspend  or 
remove  him. 

Plaintiff  further  says  that  since  he  was  suspended  in  the  manner 
above  set  forth,  he  has  tendered  performances  of  his  services  to  said 
superintendent  and  offered  himself  for  duty,  and  has  always  stood  ready 
and  willing  to  discharge  the  same;  that  said  tender  and  offer  were  so 
made  by  him  for  the  purpose  of  actually  resuming  the  duties  of  such 
clerk  and  for  laying  a  foundation  for  this  action;  that  said  services 
have  been  declined  by  the  said  superintendent,  and  the  said  Frank  J. 
Kelley  has  not  been  permitted  by  said  superintendent  to  perform  any  of 
the  duties  or  render  any  services  a$  such  clerk. 

Plaintiff  further  says  that  there  is  due  hiin  up  to  and  including 
December  20,  1899,  the  sum  of  $432.00;  and  that  he  has  demanded  from 
the  defendant  the  payment  of  this  sum,  but  that  defendant  declines  and 
refuses  to  pay  the  same. 

Plaintiff  further  says  that  there  is  a  fund  belonging  to  the  said  city 
of  Cincinnati  known  as  "Street  Railway  Percentage  Fund  for  Street 
Cleaning  Purposes  for  Salaries;'*  that  said  fund  has  been  duly  appropri- 
ated to  the  payment  of  salaries  in  the  street  cleaning  department,  and 
that  said  fund  is  applicable  by  law  to  the  payment  of  plaintiff's  claim, 
and  that  there  is  money  in  said  lund  more  than  sufiScient  to  pay  plain- 
tiff's claim. 

Wherefore  plaintiff  asks  judgment  against  defendant  in  the  sum  of 
$432.00  and  interest  and  costs. 

To  this  petition  the  defendant,  the  city  of  Cincinnati,  files  a 
demurrer  on  the  ground  that  the  same  does  not  state  facts  sufiScient  in 
law  to  constitute  a  cause  of  action. 

The  first  question  presented  by  this  demurrer  and  argued  by  counsel 
is,  whether  Archibald  Colter,  as  superintendent  of  the  street  cleaning 
department,  had  the  power  to  suspend  the  plaintiff,  Frank  J.  Kelley,  on 
August,  10,  1899,  such  suspension  being  indefinite  and  continuing  down 
to  the  present  time. 

An  answer  to  this  question  can  best  be  obtained  by  an  investigation 
as  to  the  source  of  such  power. 

(1).  Does  this  power  come  to  such  superintendent  by  being  con- 
ferred upon  him  by  the  board  of  city  affairs?  Rule  8  of  the  rules  of  said 
board  is  referred  to  and  quoted  in  the  petition  above. 
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This  rule  is  passed  by  virtue  of  the  statute  giving  the  board  power 
to  adopt  rules,  which  is  as  follows: 

**Section  2188.  (May  adopt  rules  and  regulations,  etc.)  It  may 
adopt  such  rules  and  regulations  for  its  government  as  it  may  deem 
necessary  and  expedient  to  effect  the  purpose  of  its  organization,  not 
inconsistent  with  the  ordinances  of  the  corporation  or  constitution  or 
laws  of  the  state.*' 

On  the  subject  of  the  employment  and  removal  of  employees,  sec. 
2211,  Rev.  Stat.,  provides: 

**The  board  may  employ  such  superintendents,  engineers,  clerks 
laborers  and  other  persons,  as  it  may  deem  necessary  for  the  execution 
of  its  duties,  and  fix  their  salaries  and  compensation ;  but  the  salaries  of 
such  superintendents,  clerks  and  engineers,  as  are  appointed  for  a  definite 
time,  shall  be  fixed  within  limtis  prescribed  by  the  common  council;  and 
any  of  such  persons  may  be  removed  by  the  board  at  any  time. 

Is  then  so  much  of  rule  8  as  provides  .that,  **The  head  of  any  depart- 
ment may,  when  in  his  judgment  it  will  be  for  the  public  interest,  sus- 
pend any  employee,  and  report  his  action  to  the  committee  in  charge  of 
the  same,"  inconsistent  with  the  provisions  of  sec.  2211,  Rev.  Stat.? 

The  general  assembly  has  seen  fit  by  the  express  provision  of  sec. 
2211,  Rev.  Stat.,  to  confer  the  power  of  removal  upon  the  boatd  of  city 
affairs.  It  is  a  well  settled  rule  that  where  a  power  is  given  to  a  corpo- 
rate body,  and  the  exercise  of  that  power  requires  judgment  and  discre- 
tion, the  power  can  not  be  delegated. 

Mechem  on  Public  Officers  at  paragraph  567,  says: 

**It  is  a  well  settled  rule,  in  the  case  of  private  agents,  that  where 
the  execution,  of  the  trust  requires,  upon  the  part  of  the  agent,  the 
•exercise  of  judgment  or  discretion,  its  performance  cannot,  in  the 
absence  of  express  or  implied  authority,  be  delegated  to  another.  In 
■such  cases  it  is  |>resumed  that  the  agent  was  selected  because  his  princi- 
pal desired  and  relied  upon  the  agent*s  personal  judgment  and  discre- 
tion, and,  unless  authority  to  delegate  it  be  expressly  or  impliedly  given, 
the  agent  can  not  entrust  the  performance  to  another  to  whom  the  princ- 
iple may  be,  perhaps,  a  stranger,  and  in  whom  he  might  not  be  willing 
to  confide. 

**This  rule  applies  also  to  public  officers.  In  those  cases  in  which 
the  proper  execution  of  the  office  requires,  on  the  part  of  the  officer,  the 
exercise  of  judgment  or  discretion  the  presumption  is  that  he  was  chosen 
because  he  was  deemed  fit  and  competent  to  exercise  that  judgment  and 
discretion,  and,  unless  power  to  substitute  another  in  his  place  has  been 
given  to  him,  he  can  not  delegate  his  duties  to  another.*'  *  *  *  ''it 
is  also  frequently  invoked  in  the  case  of  municipal  boards  and  officers. 
Wherever  these  boards  and  officers  are  vested  with  discretion  and  judg- 
ment, to  be  exercised  in  behalf^of  the  public,  the  board  or  officer  must 
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exercise  it  in  person  and  can  not,  unless  expressly  or  impliedly  authorized 
to  do  so,  delegate  it  to  others.*' 

Also,  see,  Dillon  on  Municipal  Corporations,  sec,  60;  Cooley's 
Constitutional  Limitations,  sec,  204;  Sutherland  on  Statutory  Con- 
struction, 884;  Board  of  Education  v.  Mills,  38  Ohio  St.,  388;  State, 
ex  rel  Snelbaker  v.  Jacob,  8  Ohio  Dec  Re.,  28,  and  cases  cited.  Lippel- 
man  v.  City,  2  Circ.  Dec,  576;  19  Am.  &  Eng.  Enc,  of  Law,  p.  461, 
and  citations;  State  v.  Patterson,  34  N.  J.  L.,  167;  Thompson  v. 
Booneville,  61  Mo.,  283;  Birdsall  v.  Clark,  78  N.  Y.,  7;  Thompson  v. 
Schermerhorn,  6  N.  Y.,  92;  Bryan  v.  Page,  51  Tex.,  632;  Lauenstein 
V.  Fond  du  Lac,  28  Wis.,  436;  Edwards  v.  Watertown,  61  Howard's 
Pr.,  463. 

The  legislature  has  seen  fit  to  expressly  confide  this  power  of 
employment  and  removal  to  the  board  of  city  affairs,  and  it  is  safe  to 
say  that,  by  sec.  2211,  Rev.  Stat.,  it  was  the  intention  of  the  legislature 
to  commit  both  the  appointment  and  the  removal  to  one  and  the  same 
body,  and  to  make  the  removal  of  municipal  employees  an  act  of  as 
much  dignity  and  official  importance  as  their  appointment.  That 
this  involves  judgment  and  discretion  is  perhaps  plain  from  the  reading 
of  the  section  itself:  **The  board  may  employ  *  *  *  as  it  may 
deem  necessary,  and  fix  their  salaries,**  etc  The  judgment  and  discre- 
tion of  the  board  is  called  into  exercise  in  providing  for  the  number,  the 
character,  the  personnel  of  city  employees,  and  in  determining  the  salaried 
compensation  they  shall  receive  for  the  services  severally  performed  by 
them,  and  further  to  determine  when  the  number  of  such  employees 
should  be  reduced,  and  when  and  for  what  cause  any  of  them  should  be 
removed.  It  is  hard  to  say  what  prompted  the  legislature  to  add  the 
final  sentence  **and  any  such  person  may  be  removed  by  the  board  at 
any  time,**  because  it  has  been  held  in  this  state  that  the  power  to 
appoint  includes  and  carries  with  it  the  power  to  remove.  Since,  how- 
ever, the  legislature  has  seen  fit  to  grant  this  power  in  express  words, 
it  not  only  emphasizes  this  power  in  the  board  of  city  affairs  by  this 
expression  but,  likewise  limits  and  restricts  it  to  the  scope  marked  out 
by  the  words  used.  It  would  seem  that  this  sentence  has  been  put  into 
the  city  character  in  pursuance  of  a  principle  involved  in  the  scientific 
administration  of  municipal  service  and  the  tenure  of  office  upon  a 
system  of  merit,  which  the  best  modem  thought  is  demanding  in  the 
way  of  reform,  viz:,  that  removal  from  office  must  be  an  act  of  equal 
importance  and  dignity  and  receive  the  same  degree  of  consideraton  as 
the  appointment  to  office. 

Whether  or  not  the  power  to  remove  in  contemplation  of  this  stat- 
ute includes  the  power  to  suspend  is  another  question.  In  the  sense 
that  the  greater  power  includes  the  less  it  would  seem  that  it  did;  but 
as  pointed  out  by  Mechem  on  Public  Officers,  sec,  453: 
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'* Although  there  is  a  conflict  in  the  authorities  the  better  opinion 
seems  to  be  that  the  power  to  remove  an  oflScer  does  not  include  the 
power  to  suspend  him  temporarily  from  the  office.  A  mere  suspension 
would  create  no  vacancy,  and  the  anomalous  and  unfortunate  condition 
would  exist  of  an  office  and  officer,  but  no  vacancy,  and  no  one  whose 
right  and  duty  it  was  to  execute  the  office." 

If  this  be  true,  manifestly  the  board  of  city  afiairs  could  not  dele- 
gate to  its  superintendent  a  power  which  the  board  itselt  did  not  possess. 
On  the  other  hand,  if  suspension  is  included  in  the  greater  power  of 
removal,  and  the  board  of  city  afiairs  only  gets  that  power  by  reason  of 
its  having  been  conferred  upon  it  by  statute,  and  the  power  of  removal 
involves  the  exercise  of  disctetion  and  judgment,  then  under  the  prin- 
ciple of  deUgcUa  potestas  non  potest  deieqari  such  power  could  not  be  by 
them  handed  down  to  their  superintendent. 

Further,  this  court  is  of  opinion  that  the  word  **may**  as  used  in 
this  sentence  is  to  be  construed  as  **shair'  or  **must. " 

Where  authority  is  conferred  to  perform  an  act  in  which  the  public 
or  third  parties  are  interested,  it  is  a  general  principle  of  statutory  con- 
struction that  the  word  **may**  is  to  be  interpreted  as  imperative  in  the 
seuheof  **shall"   or**must." 

Campbell,  Admr.  v.  McCormick,  1  Circ.  Dec,  281,  284;  Pope  v. 
Pollock,  1  Circ.  Dec,  93;  Railroad  v.  Mowatt,  35  Ohio  St.,  284,  288; 
Swazey's  Heirs  v.  Blackman,  8  Ohio,  6,  19;  Siflford  v.  Beaty,  \Z  Ohio 
St.,  189,  194;  Schuyler  v.  Meuer,  6  Cowen,  24. 

Aa  answer  to  the  following  sentence  in  the  able  brief  of  Mr.  Wil- 
son, of  counsel,  is  perhaps  determinative  of  this  whole  case:  ^'Whether 
the  powers  granted  to  a  municipal  corporation  are  discretionary  or 
mandatory  is  solely  a  question  of  legislative  intent.  When  the  act  to 
be  done  effects  no  third  person  and  is  not  clearly  beneficial  to  them  or 
the  public,  the  word  may,  does  not  mean  must,  but  rather  intimates  an 
intent  of  the  legislature  to  confer  a  discretionary  power.** 

The  third  person  whose  rights  are  involved  is  the  plaintifi ; 
the  public  interest  concerned  is  that  interest  of  paramount  importance, 
a  pure  and  efficient  municipal  civil  service. 

It  is  undoubtedly  a  discretionary  power,  and  for  that  reason,  under 
authorities  cited,  can  not  be  delegated.  This  discretion  as  to  removal 
**must**  or  **shair*  be  exercised  by  the  board. 

I  have  examined  the  legal  and  etymological  signification  of  the 
word  ''suspension**  to  see  if  the  act  done  by  Mr.  Colter  is  strictly  an  act 
of  suspension  or  rises  to  the  dignity  and  fullness  of  "removal**  as  osecl 
in  the  statute. 

An  examination  of  the  word  ''suspension**  shows  that  the  definition 
used  by  •  ounsel  in  the  course  of  argument  is  perhaps  as  fair  and  applic- 
able as  any,  to- wit,  that  it  is  a  temporary  removal.  The  word  "suspen- 
sion** has  been  defined  as  lollows:     The  Century  Dictionary:     *'*    *     * 
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2  (e)  Temporary  deprivation  of  office,  power,  prerogative  or  any  other 
privilege;  as,  the  suspension  of  an  officer  or  clergyman.**  Worcesster's 
Dictionary:  ***  *  *  4.  The  act  of  restraining  one  for  a  time  from 
the  exercise  of  his  duties,  rights  or  power;  temporary  privation  of  an 
office  or  its  emoluments;  *  the  clerk  incurred  suspension.  *  "  Webster's 
Dictionary:  ***  *  *  2.  Especially,  temporary  delay,  interruption 
or  cessaton;  as  *  *  *  (^)  of  office,  powers,  prerogative  and  the 
like;  as,  the  suspension  of  a  clergyman."  Bouvier*s  Dictionary:  *'A 
temporary  stop  of  a  rig^t,  of  a  law,  and  the  like."  Blacks  Law  Dic- 
tionary: **A  temporary  stop  of  a  right,  of  a  law,  and  the  liVe.*'  And- 
erson's Dictionary  of  Law:  **Temporary  stopping  or  interdiction  of  the 
exercise  of  some  power,  proceeding,  right  or  law."  And  Funk  &  Wag- 
nail's  Standard  Dictionary:  '^Temporary  deprivation  of  office,  power, 
prerogative  or  any  other  privilege;  as,  the  suspension  of  an  officer  or  a 
clergyman." 

The  temporariness  is  what  distinguishes,  ^'suspension"  from 
**removal." 

The  court  is  of  opinion  that  a  deprivation  of  office  so  indefinite  and 
lasting  as  long  as  that  in  the  case  at  bar  loses  this  temporary  character, 
and  ceases  to  he  a  ''suspension"  and  becomes  a  ''removal. " 

(2).  The  court,  however,  is  not  satisfied  to  decide  this  case  on 
the  principles  thus  far  referred  to,  because  there  is  another  source  from 
which  the  superintendent  could  derive  the  powei  to  suspend  pla^ntiflf. 
As  was  said  by  counsel  in  the  course  of  aigument,  in  the  management  of 
large  bodies  of  men  in  the  execution  of  the  vast  public  service,  the 
power  must  necessarily  be  put  in  those  who  are  immediately  superin- 
tending them  to  take  summary  action  in  case  of  dereliction  of  duty. 

This  argues  for  an  implied  authority  growing  out  of  the  necessities 
of  the  case.  I  am  billing,  for  the  purposes  of  this  case,  to  imply  such 
authority,  from  the  very  necessities  of  the  work  under  his  control,  in 
the  superintendent  of  the  street  cleaning  department,  and  hold  that  the 
superintendent  in  a  proper  case  must  have  the  power  of  summarily  sus- 
pending an  employee  under  him  for  insubordination  or  dereliction  ot 
duty.  But  after  implying  this  power,  in  determining  its  extent  we  must 
remember  that,  inasmuch  as  powers  expressly  given  must  be  strictly 
construed,  the  more  strictly  must  implied  powers  be  construed. 

The  powers  of  municipal  bodies  and  boards  and  officers  are  strictly 
limited.  They  have  that  which  is  expressly  granted  or  clearly  implied, 
and  no  other;  and  doubtful  claims  to  power  are  resolved  against  them. 
Bloom  V.  Xenia,  32  Ohio  St.,  461,  465;  Ravenna  v.  Penn.  Co.,  45  Ohio 
St.,  118,  121. 

If  powers  expressly  granted  and  powers  implied  as  incident  to  an 
express  grant  are  so  strictly  limited  a  fortiori  must  a  power  be  limited 
whose  only  existence  is  implied  from  the  exigencies  of  the  work  and 
necessities  of  the  c«se. 
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Granting  such  power  then  to  the  superintendent,  I  am  of  opinion 
that  it  can  only  be  exercised  for  a  reasonable  time,  which  would  be 
until  the  next  meeting  oi  the  board  of  city  afifairs,  at  which  time  such 
action  on  the  part  of  the  superintendent  must  receive  the  sanction  and 
approval  of  the  board  in  order  to  become  valid  and  binding,  and  that 
without  such  sanction  and  approval  within  a  reasonable  time  such  act 
on  the  part  of  the  superintendent  is  disaflSrmed  by  the  board.  It  will 
not  do  to  say  that  his  act  shall  stand  as  valid  and  binding  until  disap- 
proved by  the  board,  because  that  would  be  investing  the  superintend- 
ent's act  of  suspension  with  all  the  power  and  force  which  could  be 
exercised  by  the  board  in  an  act  of  removal,  because,  to  reinstate  the 
incumbent  in  office,  it  would  require  an  act  of  the  same  importance  and 
dignity  as  tvas  required  in  his  original  appointment,  or  as  would  be 
required  had  he  been  removed  by  the  action  of  the  board. 

It  is  a  sorry  spectacle  to  the  citizens  of  Cincinnati  to  see  its  princi- 
pal administrative  body  divided  and  in  a  state  of  deadlock  over  a  mat- 
ter, trifling  in  itselt,  but  of  immense  importance  as  effecting  the  efficiency* 
of  the  entire  municipal  service. 

The  board  of  city  affairs  should  either  within  a  reasonable  time 
have  given  their  superintendent's  act  countenance  and  support  by  the 
concurrence  of  four  members  as  required  by  sec.  22^1  Rev.  Stat.,  and 
have  invested  said  act  with  real  power  and  force,  or  said  superintendent 
failing  to  have  his  act  so  legally  ratified  and  approved  should  have  per- 
mitted plaintiff  to  resume  his  office  and  return  to  work. 

As  to  the  actual  performance  of  the  duties  of  the  office  the  court,  in 
Gregory  v.  New  York,  113  N.  Y.,  on  page  422,  say: 

**We  think  the  commissioners  had  no  powei  to  suspend  the  plain- 
tiff, and  that  the  frequent  attendance  ot  the  plaintiff  at  the  office  of  the 
board  and  his  continuous  offers  to  discharge  the  duties  of  the  position  to 
which  he  had  been  appointed  were  sufficient  tenders  of  performance 
upon  his  part  to  warrant  the  conclusion  of  the  learned  trial  judge  in 
directing  a  verdict.*' 

Of  the  cases  cited  by  counsel  for  the  defendant,  in  Edwards  v. 
Watertown,  31  Supreme  Court  Reports,  426;  s.  c,  61  How.  Pr.,  463, 
supra,  the  court  held  that  the  power  involved  was  purely  ministerial, 
and  not  ^/^a^e  judicial  or  involving  discretion. 

In  Hitchcock  v.  Galveston,  96  U.  S.,  348,  the  court  said: 

**It  is  true  the  council  could  not  delegate  all  the  powers  conferred 
upon  it  by  the  legislature,  but  like  evei:y  other  corporation  it  can  do  its 
ministerial  work  by  agent.     Nothing  more  was  done  in  this  case.'* 

In  Gillett  v.  Supervisors,  67  111.,  it  was  held  that  the  work  of 
employing  counsel  in  a  specific  matter  which  was  delegated  to  a  com- 
mittee was  merely  ministerial,  and  that  a  committee  might  be  properly 
appointed  to  perform  such  duty. 
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In  Han.  &  St.  Joe  R.  R.  Co.  v.  Marion  Co.,  36  Mo.,  295,  the  mat- 
ters involving  discretion  and  judgmAt  had  been  passed  upon  by  the 
propel  tribunal,  and  an  agent  was  appointed  to  carry  its  conclusion  into 
effect  by  subscribing  to  certan  stock.  The  act  of  subscription  was  held 
ministerial. 

The  case  of  Hathaway  v.  DesMoines,  66  N.  W.  Rep.,  was  a  suit  for 
damages,  where  the  city  was  not  permitted  to  set  up  want  of  power  in 
a  superintendent  to  employ  a  laborer  who  was  seeking  to  recover  for  a 
personal  injury. 

In  Eureka  v.  Wilson,  48  Pac.  Rep.,  160,  the  legislative  discretion 
had  been  exercised  by  the  city  council  properly,  and  the  delegation  of 
authority  to  issue  permits  to  erect  buildings  in  accordance  with  the  pro- 
visions and  the  fire  limits  established  by  such  council  was  held  to  be  the 
delegation  of  a  ministerial  act. 

The  difference  between  these  cases  and  the  case  at  bar  is  that  the 
power  here  sought  to  be  established  in  and  exercised  by  the  superintend- 
ent is  a  general  continuing  one  not  only  applying  to  the  case  of  plaintiff, 
but  which,  in  the  discretion  of  such  superintendent,  could  be  used  from 
time  to  time  as  to  any  of  the  many  employees  under  him.  It  is  not  an 
instruction  to  do  a  specific  thing. 

This  court  therefore  is  of  opinion  that  plaintiff's  petition  states  a 
good  cause  of  action,  and  the  demurrer  will  be  overruled. 

Renner^  Gorden  &  Rentier,  for  plaintiff. 

Ellis  G.  Kinkeady  John  V.  Campbell,  for  city  and  demurrer. 

Gideon  C,  Wilson^  for  some  members  of  the  board  and  for  demurrer. 


LIBEL— INTERROGATORIES. 

[Superior  Court  of  Ciucinnati,  Special  Term,  1899.] 

Grant  v.  Times  Star  Co. 

I^iBEi*— Interrogatories  Attached  to  Answer. 

In  an  action  based  on  an  article  charging  plaintiff  with  assault  and  consequent 
arrest  and  fine,  in  which  the  petition  copies  the  entire  article,  but  apparently 
limits  the  claim  of  libel  to  the  charge  of  arrest  and  fine,  interrogatories 
attached  to  the  answer  relating  to  the  assault  are  not  demurrable  and  must 
be  answered. 

Demurrer  to  interrogatories. 
Smith,  J. 

If  the  entire  article  as  set  out  in  the  petition  is  the  basis  of  the 
action  then  the  knocking  down  of  Dorman  is  one  of  the  libelous  state- 
ments relied  on  for  a  recovery.  Anything  which  brings  a  person  into 
disgrace,  disrepute  or  contempt  if  written  is  libelous /^r  se.  But  if  this 
part  of  the  article  is  not  intended  as  a  basis  for  libel,  nevertheless,  as  it 
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is  the  act  for  which  it  is  said  the  arrest  was  made,  and  the  conviction 
was  had,  it  is  so  closely  connected  that  it  is  admissible  as  a  mitigating' 
circumstance,  and  by  sec.  5094,  Rev.  Stat.,  a  mitigating  circumstance  is 
made  admissible  in  evidence.  Whatever  tends  to  prove  a  mitigating 
circumstance  is,  therefore,  it  would  seem,  pertinent  and  an  interrogatory 
in  regard  to  it  is  proper. 

Dan  T.    Wright^  for  the  demurrer. 

Frederick   IV.  Hinkle,  contra. 


JOINT    DEFENDANTS— CORPORATIONS  — SERVICE  OF  SUMMONS. 

[Lorain  Common  Pleas,  March  1,  1900.] 

*  August  Baldwin  v.  Lorain  Co.  (Comrs.)  et  al. 

1.  Service  upon  Corporation  as  Joint  Defendant. 

When  a  corporation  is  properly  sued  with  another  defendant  in  the  connty 
where  such  other  defendant  resides,  or  has  its  place  of  business,  a  summons 
may  be  served  upon  the  corporation  in  the  county  where  its  principal  place 
of  business  is  located. 

2.  Sections  5026  and  5038,  Rev.  Stat.,  Shoui^d  be  Construed  Together. 

Sec.  5026,  Rev.  Stat.,  as  amended  93,  v.  125,  providing  for  service  upon  corpo* 
rations  should  be  construed  in  connection  with  sec.  5938,  Rev.  Stat,  provid- 
ing for  services  upon  joint  defendants,  some  of  whom  are  outside  the 
county. 

Motion  to  set  aside  service  of  summons. 

Nye,  J. 

The  plaintiflF  by  his  petition  says,  that  Charles  E.  Wilson,  Eugene 
GriflSn  and  Almon  B.  Haj'es,  constitutes  the  board  of  county  commis- 
sioners of  Lorain  county,  and  that  they  are  duly  qualified  and  acting  as 
such ;  that  the  defendant,  The  King  Bridge  Company  is  a  corporation, 
duly  incorporated  under  the  laws  of  the  state  of  Ohio. 

The  plaintiff  further  says  that  he  is  the  owner  of  a  lot  upon  which 
stands  a  building  fronting  upon  Erie  avenue,  a  public  street  and  high- 
way in  the  city  of  Lorain,  Lorain  county,  Ohio. 

That  in  1888  said  Erie  avenue  was  improved  by  the  city  of  Lorain 
and  the  commissioners  of  Lorain  county,  and  a  viaduct  built  in  front  of 
the  plain tiff*s  property. 

Plaintiff  further  says,  that  in  the  summer  of  1899,  the  defendants, 
the  board  of  county  commissioners  of  Lorain  county  and  the  King 
Bridge  Company,  and  the  defendants  Charles  E.  Wilson,  Eugene  Griffin 
and  Almon  B.  Hayes,  as  individuals,  entered  upon  said  street,  tore 
down  and  destroyed  said  viaduct,  which  was  the  only  access  to  plaintiff^s 
building,  and  destroyed  said  grade,  thus  cutting  off  plaintiff's  ingress  and 
egress  to  his  premises,  to  his  great  damage. 

*  Similar  holding  in  Jackson  common  pleas  by  Middleton,  J.,  in  Stanton  t. 
Enquirer  Co.,  post,  000. 
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Wherefore  plaintifif  asks  a  judgment  against  several  defendants. 

Service  of  summons  was  made  upon  all  of  the  defendants  in  Lorain 
<x>unty,  except  The  King  Bridge  Company,  and  summons  was  then 
issued  to  the  sheriff  of  Cuyahoga  county  for  The  King  Bridge  Company, 
and  served  upon  said  defendant  in  the  county  of  Cuyahoga. 

The  defendant,  The  King  Bridge  Company,  now  moves  the  court  to 
^t  aside  said  service  upon  it,  for  the  reason,  as  said  defendant  says,  that 
it  is  a  corporation,  created  under  the  laws  of  the  state  of  Ohio,  with  its 
principal  office  and  place  of  business  in  the  county  of  Cuyahoga,  in  the 
state  of  Ohio. 

That  at  the  time  of  the  commencement  of  this  action,  it  had  not 
nor  has  it  since  had  an  office  or  agent  within  the  county  of  Lorain,  that 
summons  could  not  be  served  upon  the  president,  chairman,  president 
of  the  board  of  directors,  or  other  chief  officer  within  the  county  of 
Lorain;  and  that  service  of  summons  was  made  on  said  defendant,  The 
King  Bridge  Company,  in  the  county  of  Cuyahoga  and  not  elsewhere. 

The  defendant,  The  King  Bridge  Company,  claims  that  by  virtue 
of  sec.  5026,  Rev.  Stat.,  as  amended,  98  v.  125,  it  cannot  be  sued  outside 
of  the  county  of  Cuyahoga,  unless  it  has  an  office  or  place  of  business 
or  agent  or  chief  officer  in  the  county  where  it  is  sought  to  be  sued. 

Said  sec.  5026,  Rev.  Stat.,  provides  that,  "  an  action,  other  than  one 
of  those  mentioned  in  the  first  four  sections  of  this  chapter,  against  a 
corporation,  created  under  the  laws  of  this  state,  may  be  brought  in  the 
county  in  which  such  corporation  is  situated,  or  has  or  had  its  princi- 
pal office  or  place  of  business,  or  in  which  such  corporation  has  an  office 
or  agent,  or  in  any  county  in  which  a  summons  may  be  served  upon  the 
president,  chairman  or  president  of  the  board  of  directors,  or  trustee  or 
other  chief  officer,"  etc. 

This  action  is  brought  by  the  plaintiff  against  the  several  defend- 
ants for  a  joint  injury,  which  the  plaintiff  claims  the  defendants  com- 
mitted, by  tearing  down  the  viaduct  in  front  of  his  property,  and  depriv- 
ing him  of  access  thereto. 

In  that  respect  the  petition  sets  out  a  joint  cause  of  action  against 
The  King  Bridge  Company  and  the  several  other  co-defendants. 

Chapter  five,  division,  two  of  title  one,  provides  where  actions  in  gen- 
eral shall  be  brought. 

The  four  sections  preceding  sec.  5026,  provide  for  the  bringing  of 
certain  actions  in  the  county  where  certain  property  is  situated  or  the 
cause  of  action  arose,  and  are  local  in  their  nature ;  because  of  the  local- 
ity of  the  property  which  they  have  reference  to. 

Section  5026,  so  far  as  it  pertains  to  the  place  where  a  domestic  cor- 
poration may  be  sued,  in  my  judgment  is  permissive  in  its  nurture  and 
not  imperative.  So  that  when  the  section  says,  that  **An  action  against 
a  corporation  may  be  brought  in  the  county  in  which  such  corporation  is 
situated,  or  has  or  had  its  principal  office  or  place  of  business,  etc.,"  i 
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simply  provides  that  such  corporation  may  be  sued  in  those  counties ; 
but  that  it  is  not  imperative,  and  that  if  circumstances  are  such,  under 
other  provisions  of  the  statutes,  it  may  be  sued  and  service  made  else- 
where than  is  in  that  particular  section  provided. 

If  the  defendants  in  this  action  are  joint  wrong-doers,  then  I  am  of 
the  opinion  that  this  action  may  be  brought  in  any  county  in  which  any 
one  of  the  defendants  resides,  and  if  it  is  properly  brought  in  that 
county,  then  I  am  of  the  opinion  that  sec.  5038,  Rev.  Stat.,  is  applicable; 
and  that  a  summons  may  be  sent  to  other  counties  of  the  state  for  other 
joint  defendants,  or  joint  wrong-doers. 

Section  5038,  provides:  **When  an  action  is  rightly  brought  in  any 
county,  according  to  the  provisions  of  chapter  five,  of  this  division,  a 
summons  may  be  issued  to  any  other  county  against  one  or  more  of  the 
defendants,  at  the  plaintiflTs  request,"  etc. 

If  this  were  not  true,  then  a  party  who  had  a  joint  cause  of  action 
against  several  defendant  corporations,  each  of  which  had  its  principal 
place  of  business  in  different  counties  would  have  to  bring  as  many 
actions  as  there  were  corporations,  or  would  have  to  rely  upon  his  remedy 
against  one  corporation  only. 

To  illustrate,  if  The  King  Bridge  Company,  a  corporation,  whose 
place  of  business  was  in  Cuyahoga  county,  and  another  corporation, 
whose  place  of  business  was  in  Lorain  county,  and  another  corporation, 
whose  place  of  business  was  in  Huron  county,  should  commit  a  joint 
tort  against  a  person's  property,  in  such  a  manner  that  they  would  all  be 
liable,  and  the  party  brought  suit  in  Lorain  cgunty,  and  got  service  upon 
the  company  whose  place  of  business  was  in  Lorain  county,  summons 
could  not  then  be  issued  either  to  Cuyahoga  county  nor  to  Huron  county 
to  bring  in  the  other  companies ;  or  if  the  plaintiff  in  such  case  brought 
suit  in  Cuyahoga  county  against  The  King  Bridge  Company  he  could  not 
bring  in  the  companies  whose  places  of  business  were  in  Huron  and 
Lorain  counties,  by  sending  a  summons  to  those  counties.  He  would 
have  to  rely  solely  upon  a  recovery  and  collection  of  his  claim  against 
some  one  company,  or  be  compelled  to  bring  as  many  suits  as  there  were 
corporations  located  in  different  counties. 

If  the  proposition  contended  for  here  is  to  prevail,  and  a  corpora- 
tion whose  place  of  business  was  situated  in  Cuyahoga  county  should 
sign  a  note  as  maker  thereof,  and  another  corporation  whose  place  of 
business  was  in  Lorain  county  would  join  in  said  note  as  the  maker 
thereof,  and  another  corporation  whose  place  of  business  wais  in  Huron 
county  joined  in  said  note  as  the  maker  thereof,  and  the  party  to  whom 
said  note  was  given,  was  compelled  to  bring  an  action  upon  said  note, 
for  the  purpose  of  collecting  the  same,  he  could  only  bring  an  action 
against  one  of  said  companies  at  the  same  time,  and  would  be  compelled^ 
f  he  sought  relief  against  the  three  companies,  to  sue  in  the  three  coun- 
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ties  in  which  said  several  compaDies  were  located,  or  had  their  place  of 
business. 

I  do  not  believe  that  the  legislature  intended  that  the  construction 
claimed  by  the  defendant,  The  King  Bridge  Company,  should  be  placed 
upon  said  section  of  the  statute. 

I  think  that  the  legislature  intended  to  enlarge  the  places  where  a 
domestic  corporation  might  be  sued  rather  than  to  abridge  them,  by  the 
enactment  of  sec.  5026,  Rev.  Stat.,  as  amended  in  93  O.  L.,  1^5. 

The  motion  to  set  aside  the  service  will  therefore  be  overruled. 

W.  L,  Hughs^  for  plaintiff. 

Kline ^  Carr^  Tolies  &  GoffznA  Lee  Stroup  for  defendants. 


WILLS  — ACTIONS  TO  SET  ASIDE. 

[Lorain  Common  Pleas,  Febrnary  29, 1900.] 

Catherine  Moyses  v.  Hans  P.  Neilson,  Exr.,  et  al. 

1.  Interest  of  Widow  in  Dbcbasbd  Husband's  Estate— Bisection. 

a  widow,  whose  husband  dies  testate,  leaving  no  children,  who  elects  to  take 
under  the  law,  gets  such  interest  in  his  estate  as  she  would  if  he  had  died 
leaving  children  ;  but  if  he. dies  intestate,  leavin>i:  no  children,  she  gets  a  life 
estate  m  all  his  property  or  the  entire  estate,  according  to  the  source  from 
which  the  property  came  to  the  husband. 

2.  Right  of  Action  to  Set  Aside  Husband's  Wili^ 

a  widow,  whose  husband  dies  testate,  leaving  no  children,  who  elects  to  take 
under  the  law,  under  the  rule  above  stated,  gets  less  than  she  would  if  he 
had  died  intestate.  She  is,  therefore,  interested  in  the  will,  and  may  main- 
tain an  action  to  set  it  aside  under  sec.  6858  Rev.  Stat. 

Nye,  J. 

This  action  is  brought  by  the  plaintiflF,  Catherine  Moyses,  to  set 
aside  the  last  will  and  codicil  of  Joseph  Moyses,  on  the  ground  of  un- 
due influence  and  weakness  of  mind  of  the  said  Joseph  Moyses.  The 
plaintiff  represents  that  she  is  the  widow  of  said  Joseph  Moyses,  de- 
ceased. 

The  ilefendants  for  their  first  defense  deny  all  the  allegations  of  the 
plaintiff's  petition  as  to  any  undue  influence  and  want  of  capacity  of  the 
decedent  to  make  a  will,  and  say  that  said  paper  writing  is  his  true  will 
and  codicil. 

For  a  second  defense,  the  said  defendants  say  that  the  property  set 
forth  and  conveyed  by  said  will  and  codicil  of  said  Joseph  Moyses,  came 
to  him  by  devise  and  bequest  from  Mary  Moyses,  a  former  wife  of  his, 
who  died  about  January  10,  1888,  and  whose  relict  he  was.  That  he 
married  the  plaintiff  in  1890.  and  that  said  property  was  vested  in  him 
before  he  married  plaintiff,  and  that  no  children  were  born  of  said  mar- 
riage, and  that  said  John  Moyses  never  had  any  children  or  any  other 
wife. 

That  on  February  8,  1899,  the  said  plaintiff  appeared  in  the  probate 
court  of  Lorain  county,  and  there  elected  not  to  take  under  the  provis- 
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ions  of  said  will  and  codicil,  but  did  elect  to  take  in  lieu  thereof,  under 
the  provisions  of  the  statute  of  the  state  of  Ohio  for  widows. 

Wherefore  said  defendants  claim  that  said  plaintiff,  having  elected 
to  take  under  the  law  and  not  under  the  will,  gets  all  the  rights  she 
could  have  if  there  had  been  no  will,  and  that,  therefore,  she  is  not  in- 
terested in  said  will  and  codicil,  and  hence  she  is  not  a  proper  party  to 
bring  said  action  to  set  aside  said  will  and  codicil. 

To  this  second  defense  plaintiff  has  filed  a  demurrer,  on  the  ground 
that  the  same  does  not  set  up  a  legal  defense  to  said  petition ;  and  this 
is  the  question,  and  the  only  question  that  is  submitted  to  me  for  deter- 
mination. 
/  The  decision  of  this  question  must  depend  upon  the  legal  rights  of 

a  widow  to  the  property  and  estate  of  her  husband,  both  under  the  law 
where  there  is  a  will  and  where  there  is  no  will. 

If  a  widow,  where  there  is  a  will  and  no  children,  gets  as  much  as 
she  would  if  there  was  no  will,  there  would  be  a  great  deal  of  force  in 
the  argument  by  counsel  for  the  defendants  with  reference  to  this  cause 
of  defense. 

Section  5858,  Rev.  Stat.,  provides  that,  *'A  person  interested  in  a 
will  or  codicil  admitted  to  probate  in  the  probate  court  or  court  of  com- 
mon pleas  on  appeal,  may  contest  the  validity  thereof  in  a  civil  action 
in  the  court  of  common  pleas  of  the  county  in  which  such  probate  was 
had." 

This  section  of  the  statute  would  seem  to  give  to  every  one  inter- 
ested in  a  will  the  right  to  contest  the  validity  of  said  will.  But  the  at- 
torney for  the  defendants,  in  support  of  their  second  defense,  argues 
that  because  the  widow  gets  the  same  under  the  law  as  she  would  if 
there  were  no  will,  is  not  interested  in  the  will. 

This  entire  question  must  be  determined  by  an  examination  of  the 
statutes  pertaining  to  inheritance,  and  the  legal  rights  ol  a  widow  to  the 
property  of  her  deceased  husband,  where  there  are  no  children,  because 
the  second  defense  itself  alleges  that  there  were  no  children  either  of 
Joseph  Moyses'  first  wife  or  of  herself,  and  that  the  decedent  Joseph 
Moyses  died  without  leaving  any  children  or  their  legal  representatives. 

We  will  now  turn  to  the  sections  of  the  stafute  which  provides 
what  a  widow's  rights  are  under  the  law,  where  there  is  a  will,  and  what 
her  rights  are  where  theie  are  no  children  of  her  deceased  husband,  and 
no  will. 

Section  6964,  Rev.  Stat.,  provides  that  a  widow  may  elect  to  take 
under  the  will  of  her  deceased  husband,  or  she  may  renounce  said  will 
and  take  under  the  law.  If  she  renounces  said  will,  said  last  named 
section  of  the  statute  provides  that :  "If  the  widow  or  widower  shall 
fail  to  make  such  election,  the  widow  or  widower  shall  retain  the  dower 
and  such  share  of  the  personal  estate  of  the  deceased  consort  as  the 
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widow  or  widower  would  be  entitled  to  by  law,  in  case  the  deceased  con- 
sort had  died  intestate,  leaving  children'* 

If  the  rights  of  a  widow  are  in  any  manner  abridged  by  reason  oi 
there  being  a  v^  ill  of  her  husband,  then  she  does  not  get  the  same  amount 
that  she  would,  if  there  was  no  will. 

The  second  defense  in  this  case  does  not  state  whether  the  property 
which  came  to  Joseph  Moyses  from  his  first  wife  was  personal  property 
or  real  estate,  so  it  will  be  necessary  to  look  to  the  statutes  of  descent 
with  reference  to  both  personal  property  and  real  estate. 

Section  4158,  Rev.  Stat.,  provides  what  interest  a  widow  shall  have 
in  real  estate  which  came  to  her  husband  by  descent.  The  provision  is 
that :  **If  there  are  no  children  or  their  legal  representatives  living,  the 
estate  shall  pass  to  and  vest  in  the  husband  or  wife,  relict  of  such  intes- 
tate, during  his  or  her  natural  life." 

Section  4159,  Rev.  Stat.,  provides  what  interest  a  widow  shall  have 
in  the  real  estate,  which  came  to  her  husband  not  by  descent,  devise  or 
deed  of  gift,  and  that  section  provides  that,  "  If  there  are  no  children 
&[  their  legal  representatives,  the  estate  shall  pass  to  and  be  vested  in 
the  husband  or  wife,  relict  of  such  intestate." 

It  will  be  observed,  that  by  the  first  of  these  two  sections,  where 
there  are  no  children,  the  wife  gets  the  use  of  all  the  real  estate  of  her 
husband,  during  her  life.  By  the  second  section  above  quoted,  she  gets 
the  e?Uire  property. 

Now  if  this  interest  of  the  widow  is  diminished  in  any  way  by 
reason  of  there  being  a  will,  then  she  is  deprived  of  rights  which  she 
would  have  if  her  husband  died  intestate ;  she  would  therefore  be  inter- 
ested in  having  this  will  set  aside. 

Section  4188,  Rev.  Stat.,  with  reference  to  a  widow's  right  of  dower 
in  real  estate,  provides  that  the  widow,  **  Shall  be  endowed  of  an  estate 
for  life  in  one-third  of  all  the  real  property  of  which  the  deceased  con- 
sort was  seised  as  an  estate  of  interest  of  inheritance  at  any  time  during 
the  marriage,  and  in  one-third  of  all  the  real  property  of  which  the 
deceased  consort,  at  decease,  held  the  fee  simple  in  reversion  or 
remainder." 

It  will,  therefore,  be  seen  that  if  Joseph  Moyses  left  real  estate,  and 
(Ked  without  a  will,  the  plaintiflF  would  have  been  entitled  to  either  the 
use  of  the  entire  real  estate  during  her  life,  or  to  the  entire  property 
according  to  whether  said  property  falls  under  sec.  4158,  or  sec.  4159f 
Rev.  Stat. 

And  for  the  purposes  of  this  case  it  is  not  necessary  for  the  court 
to  determine  whether  it  comes  under  one  or  the  other  of  these  two 
sections. 

But  if  Joseph  Moyses  died  leaving  a  will  and  real  estate,  and  the 
plaintiff  having  elected  to  take  under  the  law  and  not  under  the  will, 
according  to  sec.  59t)4,  Rev.  Stat.,  would  only  be  entitled  to  dower  in 
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said  real  estate,  which  would  be  the  use  of  only  one-third  of  that  real 
estate  during  life. 

Hence,  if  the  property  which  came  to  the  decedent,  Joseph  Moyses^ 
was  real  estate,  the  plaintiff's  interest  would  be  reduced  from  at  least  the 
use  of  the  whole  ot  it,  to  the  use  of  only  one-third  of  it  during  her 
natural  life.    And  she  would  be  interested  in  having  this  will  set  aside. 

Without  undertaking  to  decide  where  or  to  whom  the  estate  of 
Joseph  Moyses  would  descend,  if  it  were  personal  property,  I  simply 
call  attention  to  the  difference  between  a  widow's  right  where  there 
.  is  a  will,  and  a  widow's  right  where  there  is  no  will. 

By  sec.  5964,  Rev.  Stat.,  I  have  already  observed,  that  the  widow 
refusing  to  take  under  the  will,  receives  ''  Such  share  of  the  personal 
estate  of  the  deceased  consort,  as  the  widow  or  widower  would  be 
entitled  to  by  law,  in  case  the  deceased  consort  had  died  intestate,  leav 
ing  children." 

Section  4176,  Rev.  Stat.,  provides  that,  "  When  a  person  dies  intes- 
tate, and  leaves  no  children,  or  their  legal  representatives,  the  widow  or 
:  widower  shall  be  entitled  as  next  of  kin,  to  all  the  personal  property^ 
which  is  subject  to  distribution  upon  settlement  of  the  estate ;  but  if  the 
intestate  leaves  any  children  or  their  legal  representatives,  the  widow  or 
widower  shall  be  entitled  to  one-half  of  the  first  four  hundred  dollars^ 
and  to  one-third  of  the  remainder  of  the  personal  property,  subject  ta 
distribution." 

If,  therefore,  there  is  a  will,  and  the  widow  elects  to  take  under  the 
law  and  not  under  the  will,  she  gets  such  rights  in  her  husband's  per- 
sonal estate  as  she  would  get  if  he  had  died  intestate,  leaving  children^ 

On  the  other  hand,  if  he  had  died  without  a  will,  she  would  get  a 
much  largex  portion  of  his  estate. 

It,  therefore,  makes  a  difference  with  a  widow  whose  husband  dies 
•  without  leaving  children  or  their  legal  representatives,  whether  he  makes 
a  will  or  whether  he  does  not. 

It  appears  by  an  examination  of  these  statutes  that  if  the  decedent's 
will  in  this  case  is  set  aside,  the  plaintiff  will  get  a  very  much  larger 
portion  'of  this  estate  than  she  would  get  if  the  will  remains,  even 
though  she  takes  under  the  law. 

Hence,  I  conclude  that  the  plaintiff  is  interested  in  this  will,  add 
interested  in  having  it  set  aside.  The  demurrer  to  the  second  defense,, 
will  therefore  be  sustained. 
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LABOR  CLAIMS— OPERATIVES— SUBROGATION. 

[Jefferson  Common  Pleas,  January  Term,  1900.] 

In  RB  Assignment  op  the  Minor  Fire  Clay  Co. 

1.  Merchant  Subrogated  to  Rights  op  Operatives. 

A  merchant  who  accepts  and  fills  store  orders,  in  favor  of  his  re^lar  custom- 
ers, given  by  a  company  for  wages  earned  by  operatives  while  in  its  service, 
under  an  agreement  with  both  employer  and  employee  that  the  amount  of 
such  orders  is  to  be  deducted  from  the  amount  due  for  wages  and  retained 
by  the  company  and  paid  to  the  merchant,  the  company  being  of  doubtful 
solvency  and  unable  to  pay  said  wages  in  money,  is  entitled  to  be  subrogated 
to  the  lien  or  preference  of  such  operatives  in  the  fund  in  the  hands  of  the 
assignee  of  such  company,  as  proviaed  by  sec.  6365,  Rev.  Stat, 

2.  Taking  Note  not  a  Waiver  op  Statutory  Lien.  ' 

The  taking  of  a  promissory  note  by  the  merchant  from  the  company  for  the 
ap^gregate  amount  of  such  orders,  without  intending  thereby  to  waive  his 
right  to  the  "statutory  lien"  or  i>reference  of  the  operatives,  will  not  be 
deemed  a  waiver  of  his  right  to  priority  of  payment. 

This  cause  comes  into  this  court  on  appeal  from  the  probate  court. 
The  Minor  Fire  Clay  Company,  an  insolvent  concern,  duly  assigned  all 
of  its  property  in  trust  to  DeWitt  Erskine,  assignee,  who  qualified  and 
accepted  the  trust.  Thomas  W.  Morrow,  James  Stone's  Sons,  John  Q. 
Adams  and  Samuel  A.  Anderson,  creditors  of  the  Minor  Fire  Clay  Com" 
pany,  filed  their  claims  with  the  assignee,  claiming  a  preference  over  the 
general  creditors,  which  were  allowed  as  valid  claims,  but  preference 
over  the  general  creditors  refused.  ^  • 

The  claim  of  Thomas  W.  Morrow  is  $918.11,  of  James  Ston€*sSons> 
$115.27;  of  John  Q.  Adams,  $439.67,  and  of  Samuel  A.  Anderson, 
$35.00. 

Thereupon  said  Thomas  W.  Morrow  filed  his  petition  in  the  probate 
court,  making  the  assignee  and  certain  creditors  of  the  Minor  Fire  Clay 
Company,  party  defendants  and  asking  that  his  claim  as  well  as  th^ 
claims  of  the  other  parties  above  named  be  ordered  paid  by  the  court  in 
preference  to  the  general  creditors. 

In  his  petition,  filed  in  the  probate  court,  Thomas  W.  Morrow  avers^ 
among  other  things,  the  following :  "The  claims  of  these  parties  and 
each  of  them  arose  upon  the  following  conditions :  They  and  each  of 
them  accepted  orders  of  the  said  Minor  Fire  Clay  Company  upon  them, 
they  being  engaged  in  the  merchandise  business,  keeping  general  stores 
for  the  sale  of  groceries,  dry-goods,  etc.,  in  said  county  of  JeflFerson,  con- 
tiguous to  the  works  of  said  Minor  Fire  Clay  Company.  These  orders 
were  given  to  the  workmen  of  the  said  Minor  Fire  Clay  Company  for 
wages  due  them  as  laborers ;  and  the  said  parties  as  such  store-keepers 
accepted  such  orders  and  furnished  the  amount  of  each  particular  order 
in  merchandise,  consisting  of  groceries,  dry-goods  and  such  other  arti- 
cles as  were  necessary  to  the  families  of  said  employees.  Said  orders 
were  given  within  one  year  prior  to  the  assignment  of  said  Minor  Fire 
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Clay  Company  to  said  DeWitt  Erskine,  and  were  all  for  wages  earned 
within  one  year  from  such  date  of  said  assignment  and  that  the  said 
orders  given  to  said  workmen  were  for  a  much  less  sum  than  three  hun- 
dred dollars  due  each  workman,  within  the  year  next  immediately  pre- 
ceding said  assignment.  And  the  whole  sum  due  each  workman  for  the 
year  next  immediately  preceding  said  assignment  did  not  exceed 
4800.00. 

"Your  petitioner  says  that,  as  to  the  claim  of  this  petitioner,  Thomas 
W.  Morrow,  aforesaid,  notes  were  given  by  said  Minor  Fire  Clay  Com- 
pany to  said  Thomas  W.  Morrow  for  a  portion  of  the  .same.  At  the 
time  said  note  was  given  said  Thomas  W.  Morrow  and  The  Minor  Fire 
Clay  Company  counted  up  the  amount  that  was  then  due  upon  orders 
that  had  been  issued  by  said  Minor  Fire  Clay  Company  to  its  employees 
«s  aforesaid,  within  the  year  aforesaid,  and  it  was  found  that  the  sum  of 
:f870.99  was  due,  and  notes  were  given  covering  that  amount.  Said 
motes  or  any  part  of  the  same,  were  not  paid  prior  to  the  assignment  of 
said  Minor  Fire  Clay  Company.  Said  notes  were  the  individual  notes 
of  said  Minor  Fire  Clay  Company  and  there  was  no  security  upon  the 
same. 

"Your  petitioner  says  that  the  issuing  of  said  orders  by  the  said 
Minor  Fire  Clay  Company  and  their  acceptance  by  said  parties  and  each 
of  them  and  the  delivery  of  goods  to  said  employees  was  done  in  pur- 
suance to  an  arrangement  between  said  parties  and  each  of  them,  and 
•said  Minor  Fire  Clay  Company  in'order  to  give  time  to  the  said  Minor 
I^ire  Clay  Company,  it  being  hard  pressed  for  money,  and  also  as  an 
•accommodation  to  said  employees;  and  that  said  parties,  nor  either  of  them, 
received  any  benefit  from  said  transaction  whatever,  saving  and  except- 
ing what  would  necessarily  follow  as  a  fair  percentage  upon  the  sale  of 
the  goods  so  delivered  to  said  employees,  which  percentage  was  the 
ordinary  percentage  received  by  merchants  generally." 

To  the  petition  of  Mr.  Morrow,  the  assignee  and  certain  creditors 
file  answers  in  which  they  admit  that  the  assignee  has  in  his  hands  for 
•distribution  a  large  amount  of  money,  but  not  suflScient  to  pay  all  cred- 
itors in  full;  admit  the  allowance  by  the  assignee  of  the  claims  of  Mor- 
row et  al.,  as  valid  claims  and  for  want  of  information,  "deny  all  of  the 
other  allegations  in  said  petition." 

From  the  testimony  in  the  case  it  would  appear  that  the  "arrange- 
ment** referred  to  in  plaintiflPs  petition,  between  said  parties,  under  which 
said  orders  were  accepted,  also  included  an  agreement  whereby  the  com- 
pany was  to  pay  said  orders  out  of  the  wages  due  to  the  operatives  in 
the  service  of  said  company. 

The  evidence  further  discloses  that  some  of  the  orders  were  issued 
by  the  company  direct  to  the  merchant,  who  would  fill  the  same  on  pre- 
sentation and  some  orders  were  drawn  by  the  laborers  themselves,  but 
before  accepting  and  filling  the  same,  the  merchant  would  first  ascertain 
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that  the  company  owed  the  laborer,  as  wages,  the  amount  of  the  order 
and  obtain  the  company's  acceptance  of  the  same  and  a  promise  to  retain 
the  amount  of  said  order  out  of  his  wages. 

Manspibld,  J.  (orally). 

Two  questions  arise  for  determination  in  this  case  : 

First :  Is  a  merchant  who  accepts  and  fills  store  orders  for  operatives 
while  in  the  service  of  an  insolvent  company,  under  an  arrangement 
with  said  company  that  he  is  to  be  paid  out  of  the  wages  of  said  opera- 
tives entitled  to  be  subrogated  to  the  lien  of  said  operatives, ''  to  be  paid! 
out  of  the  trust  funds,  before  the  payment  of  the  other  creditors,  the  full- 
amount  of  the  wages  due  to  such  persons  for  such  labor  performed! 
within  twelve  months  preceding  the  assignment,  not  exceeding  three, 
hundred  dollars?" 

Second  :  If  so,  does  the  merchant  forfeit  or  waive  his  right  to  sucki 
lien  by  taking  from  said  company  its  promissory  note  for  the  aggregate^ 
amount  of  such  orders  ? 

In  so  far  as  we  are  advised,  there  are  no  adjudications  in  Ohio  cover- 
ing these  questions.  The  nearest  approach  are  the  qises  of  Putnam  v. 
News  Pub.  Co..  6  Dec.  Re.,  1231,  and  In  re  Standard  Wagon  Co.,  4  Dec.,. 
188. 

In  the  first  case,  it  was  held  that  the  manager  of  a  corporation  who. 
advances  large  sums  of  money  to  pay  the  wages  of  the  employees  under 
a  promise  from  the  directors  to  furnish  a  certain  amount  of  money  to< 
carry  on  the  business,  but  fail  to  furnish  the  money,  although  a  stranges 
to  the  obligation  to  pay  the  wages,  yet  was  not  a  mere  volunteer  and  was. 
entitled  to  be  subrogated  to  the  rights  of  such  employees. 

On  page  1282  the  court  says:  *'The  exact  limits  of  the  right  of 
subrogation  are  not  very  clearly  defined.  It  is  a  mere  equity,  aild  there- 
fore not  to  be  enforced  to  the  prejudice  of  rights  having  equal  claims  to- 
protection,  and  while  it  may  under  some  circumstances  be  asserted  by  a 
stranger,  it  does  not  arise  in  favor  of  a  mere  volunteer.  Sheldon  on  Sub.» 
sees.  1  and  240.  In  both  these  regards,  Steele  is  in  a  position  to  claim 
the  right.  Though  a  stranger  to  the  obligation,  he  is  not  a  mere  volun* 
teer,  having  paid  at  the  implied  request  of  the  debtor  and  upon  the  faith 
of  unfulfilled  promises  of  the  debtor's  agents,  and  to  protect  the  interest 
he  bad  already  obtained  in  the  continuance  of  the  business  by  services 
and  other  advances  made  in  carrying  it  on.  And  the  only  persons  to  be 
affected  are  general  creditors  who  would  be  in  no  worse  position  than  i£ 
he  had  not  paid  the  wages." 

In  re  Standard  Wagon  Co.,  supra,  it  was  held  that  the  superintend- 
ent of  one  of  the  departments  of  a  corporation  who  advances  the  wages 
to  the  men  in  his  department,  on  being  informed  that  the  company  is 
tmable  to  pay,  will  be  subrogated  to  the  rights  of  such  employees,  where 
the  company  assul'es  him  that  it  will  protect  him  in  such  payment.    The.- 
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court  saying  on  page  188 :  '*  In  the  case  under  consideration  Craft  was 
not  a  mere  volunteer.  He  was  the  superintendent  of  the  department 
He  had  an  agreement  with  the  wagon  company  which  it  was  to  his  inter- 
est to  protect.  He  could  only  hold  the  employees  in  his  department 
together  by  providing  for  the  payment  of  their  wages,  and  it  was  after 
he  had  made  an  effort  to  get  the  money  from  the  company  for  the  men, 
and  under  promise  of  protection  from  the  company,  that  he  advanced  the 
money.  The  tendency  of  our  legislation  and  the  recent  decisions  of  our 
courts  is  to  throw  every  possible  protection  around  the  wage  earner,  the 
reason  for  this  being  that  his  living  depends  upon  his  earnings,  and  if 
they  are  withheld  it  brings  distress  to  himself  and  his  family.  Therefore, 
in  my  judgment,  where  any  other  person  other  than  a  mere  volunteer, 
who,  with  an  honest  purpose  to  relieve  the  wage  earner,  and  not  for  the 
purpose  of  personal  gain,  advances  money  in  payment  of  wages  earned, 
he  should  on  principles  of  equity  be  entitled  to  be  subrogated  to  every 
right  of  the  employee  whose  wages  he  has  paid,  including  the  right  of 
preference  given  by  our  statutes." 

As  to  the  first  question  to  be  determined,  that  of  subrogation  proper. 

*'  Subrogation  is  the  substitution  of  another  person  in  the  place  of  a 
creditor  or  claimant,  to  whose  rights  he  succeeds  in  relation  to  the  claim 
or  debt  asserted,  which  has  been  paid  by  him  not  voluntarily,  and  con- 
templates some  original  privilege  on  the  part  of  him  to  whose  pla(5e  sub- 
stitution is  claimed.''  **  Subrogation  is  an  equitable  and  not  a  legal 
right."  Being  the  creature  of  equity,  it  will  not  be  enforced  where  it 
will  work  injustice  to  the  rights  of  those  having  equal  equities.  Nor  is 
the  right  in  any  manner  founded  on  contract,  though  it  may  be  modified 
or  extinguished  by  contract. 

**  One  who  advances  money  to  pay  the  debt  of  another,  in  the  absence 
of  agreement,  express  or  implied,  for  subrogation,  will  not  be  entitled  to 
succeed  to  the  rights  and  remedies  of  the  creditor  so  paid,  unless  there 
is  some  obligation,  interest  or  right,  legal  or  equitable,  on  the  part  of 
such  person  in  respect  of  the  matter  concerning  which  the  advance  is 
made,  as  otherwise,  he  is  a  stranger,  a  volunteer,  an  intermeddler,  to  whom 
the  equitable  right  of  subrogation  is  never  accorded." 

"  In  order  that  one,  having  no  interest  to  protect,  who  pays  the  debt 
of  another,  or  advances  money  for  the  purpose,  may  be  entitled  to  suc- 
ceed to  the  rights  and  remedies  of  the  creditor,  in  respect  of  the  debt  so 
paid,  there  must  be  a  convention  or  agreement  to  that  effect.  This  con- 
vention or  agreement  may  be  made  with  either  the  debtor  or  creditor." 

These  rules  relating  to  the  doctrine  of  subrogation  are  to  be  found 
in  24  Am.,  &  Eng.  Ency.  of  Law. 

Tested  by  these  rules,  how  stands  the  case  at  bar? 

In  the  light  of  the  evidence  can  it  be  said  that  Mr.  Morrow  in  accept- 
ing and  filling  the  orders  in  question,  acted  the  part  Qf  a  "mere  volun- 
teer ?    We  think  not.     His  place  of  business  was  close  to  the  works  of 
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the  company.  The  men  employed  at  the  works  were  his  customers.  It 
was  to  his  interest  to  keep  the  concern  going.  He  j^as  r-equested  by  the 
company  to  accept  these  orders  and  did  accept  them  on  the  promise  of 
the  company  to  retain  the  amount  of  said  orders  out  of  the  wages  due  to 
the  men  and  to  pay  said  wages  to  him.  In  addition  to  all  this  the 
employees  themselves  requested  him  to  furnish  them  goods  on  these 
orders,  with  the  stipulation  on  their  part  that  the  company  could  retain 
the  amount  from  wages  earned.  The  orders  were  accepted  and  filled, 
their  several  amounts  deducted  from  the  wages  earned  and  retained  by 
the  company. 

Is  there  any  other  class  of  claimants  here  "having  equal  eqtiities'' 
with  Mr.  Morrow  ?  If  so,  then  his  claim  for  preferences  should  not 
prevail.  If  the  employees  had  not  given  these  orders,  they  would  surely 
be  here  asserting  the  statutory  lien  on  this  fund  in  the  hands  of  the 
assignee  and  no  creditor  could  defeat  the  right.  They  had  a  superior 
equity  over  other  claimants  and  it  was  because  of  this  very  equity 
that  they  were  enabled  to  realize  on  the  same  in  dealing  with  the  mer- 
•chant,  and  surely  the  general  creditors  are  in  no  worse  predicament 
because  the  merchant  happens  to  be  asserting  this  right  instead  of  the 
operatives. 

Judge  Thompson,  in  his  Commentaries  on  the  law  of  Corporations, 
in  discussing  a  statute  of  a  kindred  nature,  in  sec.  7061,  says:  "The 
statute  was  intended  for  the  protection  of  a  necessitous  class  of  laborers, 
who  may  even  be  obliged  to  assign  their  wages  to  boarding-house  keep- 
ers before  they  are  earned ;  and,  in  case  of  a  corporation  of  doubtful  sol- 
vency, the  preferential  quality  which  the  statute  attaches  to  such  wages 
may  be  the  only  thing  which  will  give  them  any  value  in  the  estimation 
of  an  assignee.'' 

Was  there  a  convention  or  agreement  between  Mr.  Morrow  and  the 
•company  and  the  operatives  at  the  time  of  acceptance  of  these  orders 
that  he  should  be  entitled  to  succeed  to  the  rights  and  remedies  of  the 
laborers  in  respect  to  their  wages  ?  While  the  evidence  upon  this  point 
is  somewhat  vague  and  conflicting,  yet  we  think  such  an  inference  is 
•clearly  deducible  therefrom,  A  convention  of  this  kind  would  preserve 
the  priority  to  the  assignee  of  such  claims. 

Hef erring  again  to  Judge  Thompson's  valuable  work,  he  says,  in 
sec.  7117  :  *VIn  respect  of  such  priorities,  there  is  no  legal  distinction, 
between  claims  which  remain  in  the  .hands  of  the  original  parties  fur- 
nishing the.  labor  or  materials,  and  claims  which  they  have  Assigned  to 
others.  For  instance,  where  an  arrangement  is  made  with  a  railroad 
company,  whereby  a  sufficient  amount  of  the  wages  of  its  laborers- is  to^ 
be  retained  by  the  company  to  pay  their  board,  the  claims  of  the  bdard- 
ing-hottse  keepers  for  such  aniounts  are  to  be  treated  as  daims  originally 
•due  the  laborers  and  duly  assigned  to  the  boarding-hotise  keepers,  and ' 
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the  assignment  of  such  claims  for  such  purpose,  does  not  destroy  their 
right  of  priority."      ^ 

In  Mcllhenny  v.^inz,  26  Am.  St.  Rep.,  705,  will  be  found  a  very 
interesting  discussion  of  this  doctrine.  The  fifteenth  paragraph  of  the 
syllabus  is  as  follows :  '*  Where  an  agreement  is  made  with  a  railroad 
company,  whereby  a  sufficient  amount  of  the  wages  of  its  laborers  is 
retained  by  the  company  to  pay  their  board,  the  claims  of  the  boarding- 
house  keepers  for  such  amount  are  to  be  treated  as  claims  originally  due 
laborers,  and  dul^  assigned  to  the  holders,  and  their  assignment  does  not 
destroy  their  right  to  priority.*' 

And  on  page  727,  the  court  say :  **  To  some  of  these  claims  there  are 
more  specific  objections.  It  is  urged  that  the  claims  embraced  in  exhibit 
**  B  "  of  the  master's  report  were  not  for  labor  furnished  upon  the  rail- 
way. The  report  of  the  master  is,  that  "  exhibit  B  is  a  list  of  claims  for 
board  alleged  to  have  been  furnished  either  by  interveners  or  by  others, 
and  the  claims  therefor  assigned  to  interveners,  to  mechanics,  laborers 
and  operatives  employed  by  said  railway  company  in  the  construction^ 
maintenance  and  operation  of  its  railway  or  its  equipments." 

It  appears  that  it  was  the  understanding  between  the  company,  the 
laborers  and  the  boarding-house  keepers  that  the  company  should  retain 
a  sufficient  amount  of  the  wages  of  the  laborers  to  pay  their  board,  and 
that  the  wages  so  retained  should  be  paid  to  the  keepers  of  the  board- 
ding-house  in  discharge  of  the  board.  In  contemplation  of  law,  the 
transaction  is  the  same  as  if  the  laborers,  after  the  wages  were  due,  had» 
in  settlement  of  their  board,  given  orders  upon  the  company  for  an 
amount  sufficient  to  pay  it,  and  the  company  had  accepted  them.  In 
equity,  at  feast,  it  is  a  valid  assignment  of  the  debts  due  for  wages. 

So,  also,  there  was  an  arrangement  between  the  company,  the  labor- 
ers, boarding-house  keepers,  and  the  grocers  who  furnished  supplies  to 
the  latter,  to  the  effect  that  of  the  money  retained  from  the  wages  of  the 
laborers  for  the  benefit  of  the  boarding-house  keepers  the  company 
should  hold  and  pay  to  the  grocers  an  amount  sufficient  to  discharge 
their  claims  for  the  supplies  so  furnished.  In  pursuance  of  these  agree- 
ments, the  company  credited  the  boarding-house  keepers  with  the  wages- 
of  the  laborers  retained,  and  also  credited  the  grocers  with  the  amounts 
of  their  bills.  The  claims  so  accruing  in  the  hands  of  the  boarding- 
house  keepers  and  in  the  hands  of  the  grocers  were  properly  treated  as 
claims  originally  due  laborers,  etc.,  and  duly  assigned  to  the  holders* 
That  a  right  to  priority  attaching  to  a  claim  of  this  character  is  not  de- 
stroyed by  assignment  is  settled  by  Bumham  v.  Bowen,  111  U.  S.,  777^ 
and  Union  Trust  Co.  v.  Walker,  107  U.  S.,  696. 

We  think  under  all  the  circumstances  of  this  case  that  equity  and 
justice  require  us  to  hold  that  Mr.  Morrow  is  entitled  to  be  subrogated  to 
the  rights  of  the  employees. 
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Did  be  lose  his  lien  or  priority  by  taking  tbe  note  of  tbe  company. 
The  question  is  not  free  from  difficulty.  Autborites  differ,  but  upon  a: 
close  analysis  of  each  case  it  will  be  found  that  the  decision  turns  on 
one  of  intention. 

In  Mcllhenny  v.  Binz,  supra^  paragraph  16  of  the  syllabus,  is  as  fol- 
lows. "Where  the  holder  of  claims  against  a  railway  company  for 
wages  takes  notes  the  company  endorsed  by  its  president,  but  without 
intending  to  waive  his  right  to  priority  of  payment,  the  taking  of  such 
note^  is  not  a  waiver  of  his  right.** 

And  on  page  728  the  court  say:  **  In  some  instances,  where  a 
number  of  these  debts  due  for  wages  had  become  the  property  of  one 
person,  the  company  gave  the  assignee  a  promissory  note  for  the  aggre- 
gate amount.  This  merely  changed  the  evidence  of  the  indebtedness, 
and  did  not  change  the  character  of  the  debts.  Appellee,  Jacob  Binz, 
was  the  holder  of  many  of  these  claims,  for  some  of  which  he  took  the 
notes  of  the  company  indorsed  by  Paul  Bremond.  It  is  insisted  that 
this  was  a  waiver  of  his  lien,  if  any  he  had.  The  claim  for  priority  is 
held  not  to  be  a  lien,  and  hence  the  law  of  liens  is  not  applicable.  But 
the  special  master  found  in  relation  to  these  claims,  as  a  matter  of  fact^ 
that  in  taking  the  indorsement  there  was  no  intention  to  waive  a  lien 
against  the  company." 

Judge  Thompson,  in  discussing  this  subject,  says  in  sec.  7171  ^ 
*•  Where,  in  Such  a  case,  a  number  of  these  debts,  due  for  wanes,  had 
become  the  property  of  one  person,  and  the  railroad  company  gave  the 
assignee  a  promissory  note  for  the  aggregate  amount,  this  merely 
changed  the  evidence  of  the  indebtedness,  but  did  not  change  the  char- 
acter of  the  debts,  and  the  holder  of  the  note  was  entitled  to  the  same 
priority  which  attached  to  the  original  debts." 

Again  in  sec.  7061,  in  considering  the  rights  of  employees  under  a 
statute  giving  them  a  preference  for  wages  where  a  receiver  is  appointed 
for  a  corporation,  he  condemns  in  strong  language  the  holdings  of  cer- 
tain courts  denying  the  right  of  priority  to  the  assignee  of  such  claims, 
and  says :  "  Accordingly,  the  holder  of  an  order  payable  generally 
drawn  by  a  laborer  upon  the  corporation  in  favor  of  a  third  person*,  and 
accepted  by  the  corporation,  was  not  entitled  to  the  preference  given  by 
the  statute.  And  where  the  holders  of  such  orders  surrendered  them  to 
the  corporation,  and  received  in  lien  thereof  its  promissory  notes,  or  cre- 
dits upon  its  books,  the  laborer's  wages  were  deemed  paid  by  delegation, 
and  such  notes  and  credits  were  not  entitled  to  preference.  This  is  un- 
sound and  unjust.  ^K  ♦  ♦  Judicial  holdings,  elsewhere  considered, 
are  directly  opposed  to  this  unjust  and  oppressive  conclusion." 

In  sec  3148  of  Thompson's  Con.  these  '*  judicial  holdings  "  are  con- 
sidered as  follows :  "  An  'assignment  of  a  so-called  ''  labor  debt*'  does 
not  destroy  the  remedy  given  by  such  a  statute  against  the  stockholders 
for  its  enforcement ;  but  it  has  been  held  that  a  merchant,  who,  upon  the 
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order  of  a  manufacturing  company,  furnished  provisions  to  the  hands  of 
the  company,  under  an  agreement  by  which  the  company  took  up  such 
orders  monthly,  giving  him  their  notes  therefor,  was  entitled  to  the  ben- 
efit of  the  statute."  And  the  author  cites  64  Pa.  St.  895  in  support  of 
his  text,  which  case  would  appear  to  be  in  conflict  with  5  Phila.  (Pa.), 
67,  and  107  Pa.  St.,  161,  cited  by  counsel  for  defendants. 

In  relerring  to  Mcllhenny  v.  Binz,  26  America  State,  supra^  and 
the  work  of  Judge  Thompson,  we  are  not  unmindful  of  the  fact  that  they 
discuss  the  rights  of  employees  of  insolvent  corporations  in  the  hands  of 
a  receiver ;  but  inasmuch  as  such  rights  are  based  upon  the  ''statutory 
lien  *'  of  the  employees  by  which  the  right  of  priority  is  preserved 
and  upheld,  we  are  inclined  to  believe  that  the  same  principle  is  applica- 
ble in  construing  the  law  relating  to  the  "  statutory  lien "  of  the 
employees  on  the  funds  now  in  the  hands  of  the  assignee  in  the  case  at 
bar. 

If  we  are  right  in  applying  the  doctrine  of  the  cases  already  cited  to 
the  case  under  consideration,  it  follows  that  these  merchants  are  entitled 
to  be  subrogated  to  the  rights  of  the  employees  to  preference  in  the  dis- 
tribution of  the  fund  now  in  the  hands  of  the  assignee  and  that  the  taking 
of  a  promissory  note  from  the  company  for  a  part  of  such  orders  is  not  in 
and  of  itself  sufficient  evidence  of  a  waiver  of  such  lien  or  preference, 
where  it  appears  that  the  party  taking  such  note  did  not  intend  to  waive 
his  right  to  priority  of  payments. 

It  is  accordingly  ordered  that  the  assignee  pay  first  the  claims  of 
Morrow,  James  Stone's  Sons,  Adams  and  Anderson,  and  the  remainder 
distribute  to  the  general  creditors. 

John  M.  Cooky  for  plaintifrs — preferred  creditors. 

Erskine  (SfErskine^  for  Assignee. 

T.  B.  Spencer,  John  A.  Campbell  and  /.  Atkinson,  for  general  cred- 
itors. 


RAILROADS— MASTER  AND  SERVANT— NEGLIGENCE. 

•    [Superior  Court  of  Cincinnati,  General  Term,  November,  1899.] 
Smith,  Jackson  and  Jelke,  JJ. 

*  P.  C,  &  St.  L.  Ry.  Co.  v.  George  ZipperlSin. 

1.   APPWCABn^lTY  OF  RUI,E  OF  RAILWAY  COMPANY  LEFT  TO  JURY. 

It  is  not  the  duty  of  the  court  to  construe  every  writing  that  comes  before  it. 
It  is  frequently  the  province  of  the  jury  to  pass  upon  the  meaning  or  applica- 
tion of  a  written  instrument,  aided  by  expert  testimony  and  all  surrounding 
circumstances.  And  whether  a  rule  of  a  railroad  company  relating  to  nm- 
ning  freight  trains  within  ten  minutes  of  the  time   of  passenger  traina, 

.,  •To  previous  decision  of  Superior  Court  in  this  case,  holding  that  interest  as 
interest  cannot  be  allowed  in  damages  for  personal  injuried  but  that  jury  may 
consider  time  in  estimating  damages,  see  8  Dec.,  587.  See  aUo  1  Circ.  Dec.,  22,  for 
another  decision. 
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applies  to  through  freights  or  to  switching  cars  in  yards,  or  to  the  facts  of 
a  particular  case,  was  properly  left  by  the  court  to  the  jury.  Same  rule 
applied  to  applicability  of  rule  requiring  signal  flag  when  cars  are  being 
inspected  or  repaired. 

:2.  Assumption  op  Risk  Rbsts  Upon  Contract. 

One  cannot  be  said  to  assume  risks  arising  from  habitual  negligence  when  he 
has  no  le^  right  to  demand  that  such  negligence  be  corrected,  inasmuch  as 
the  doctrine  of  assumed  risks  rests  upon  contract  express  or  implied, 
between  employer  and  employee.  Therefore,  where  two  railway  companies 
occupy  the  same  yard,  the  doctrine  of  assumption  of  risks  from  habitual 
neghgence  cannot  be  invoked  against  an  employee  of  one  of  the  companies 
in  an  action  against  the  other  company. 

^  Pi^AiNTipp's  Intention  as  to  Risks— Erroneous  Charge. 

A  charge  upon  the  question  of  the  assumption  of  risks  made  dependant  not 
upon  the  facts  of  remaining  in  the  employment  with  full  knowledge,  etc., 
and  without  protestation,  but  upon  "  whether  the  plaintiff  did  or  did  not 
intend  to  take  such  risks  "  is  erroneous. 

4.  Erroneous  Charge  not  Prejudicial. 

But  where  such  erroneous  charge  was  given  at  the  request  of  defendant  who 
was  not  entitled  to  any  charge  whatsoever  on  this  subject,  because,  as  stated 
above,  the  defense  of  assumed  risks  could  not  be  invoked,  the  error  was  not 
•         prejudicial  to  defendant. 

Jackson,  J. 

George  Zipperlein,  the  plaintiff  below,  seeks  to  recover  from  the 
Pittsburgh,  Cincinnati,  &  St  Louis  Railway  Company  damages  for  per- 
sonal injuries  sustained  by  him  on  August  14,  1882. 

The  petition,  filed  on  March  2,  1883,  alleges  that  the  plaintiff,  as  a 
•car  inspector  in  the  employ  of  the  Louisville  &  Nashville  Railway  Com- 
pany, was  compelled  to  examine  the  trucks  and  wheels  ot  all  cars  going 
•over  the  said  Louisville  &  Nashville  road,  and  that  in  order  to  make 
such  examination  he  was  compelled  to  be  under  the  cars.  That  on  said 
August  14,  1882,  while  making  an  examination  of  certain  cars  of  the 
45aid  Louisville  &  Nashville  Railway  Company,  the  defendant,  the  Pitts- 
burgh, Cincinnati  &  St.  Louis  Railway  Company,  negligently  pushed 
other  cars  against  the  one  which  he  was  so  inspecting;  by  reason  of 
^hich  he  was  thrown  down  and  dragged  and  sustained  serious  injuries. 
It  is  claimed  that  the  defendant  was  negligent  in  shoving  a  cut  of  cars 
4igainst  the  one  about  which  plaintiff  was  employed,  when  it  knew  or 
-ought  to  have  known  of  his  position.  Also,  that  defendant  was  negli- 
gent in  using  a  great  and  unnecessary  amount  of  force  in  the  matter  and 
without  which  plaintiff  would  not  have  been  injured.  It  is  also  claimed 
that  the  defendant  was  negligent  in  at  all  running  the  engines  and 
cars  in  question  at  that  particular  time  and  place.  The  facts  in  reference 
to  this  latter  claim  are  as  follows: 

The  Louisville  &  Nashville  Railway  Company  had  an  arrangement 
with  the  defendant,  by  which  the  former  company  used  the  yards  of  the 
latter  company  for  terminal  purposes  in  the  city  of  Cincinnati.  There 
was  a  cut  of  Louisville  &  Nashville  cars  standing  on  a  certain  high  track, 
which  track  was  jointy  used  by  both  companies,  and  which  cars  it  was 
necessary  for  the  plaintiff  to  inspect.     The  high  track  in  question  was 
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the  one  over  which  the  trains  of  the  Louisville  &  Nashvill  Railway  Com* 
pany  passed  in  going  south.  A  regular  passenger  train  of  the  Louisville 
&  Nashville  Railway  Company  was  at  the  station  in  Cincinnati,  scheduled 
to  start  within  less  than  ten  minutes  of  the  time  when  plaintiff  was  engaged 
at  work  where  he  was  injured.  PlaintiJS  knew  the  cars  on  the  high 
track  would  have  to  be  moved  in  ten  minutes  in  order  to  let  the  passen- 
ger train  pass  over  said  track.  But  he  observed  the  engine  of  the  Louisville 
&  Nashville  Railway  Company  which  regularly  cleared  the  track  before 
the  leaving  of  this  train,  and  seeing  that  there  was  no  danger  from  this 
source  he  went  under  the  car  in  question.  The  collision  and  injury  was- 
caused  not  by  the  Louisville  &  Nashville  engine  attempting  to  move 
the  cut  of  cars  from  the  track,  but  by  an  engine  of  the  defendant  com- 
pany shoving  more  cars  in  against  the  said  cut  of  cars.  This  was  done 
within  less  than  ten  minutes  of  the  time  the  Louisville  &  Nashville 
passenger  train  was  scheduled  to  leave.  And  it  is  claimed  defendant 
was  negligent  because  it  violated  the  following  rule  of  the  defendant 
company. 

**Rule  6:     Freight  trains  must  not  run  within  less  than  ten  minutes 

of  the  time  of  passenger  trains,  except  when  less  time  is  allowed  at 

'  regular  meeting  or  passing  points,  and  all  irregular  trains  or  engines 

must  not  be  run  within  ten  minutes  of  the  time  of  a  regular  train  at  any 

station.** 

One  of  the  grounds  relied  upon  to  reverse  the  judgment  in  favor  of 
plaintiff  below  is  that  the  court  should  have  instructed  the  jury,  as 
requested  by  the  defendant,  that  this  rule  had  no  application  whatever 
to  the  tacts  of  this  case.  The  contention  of  the  defendant  was  that  this 
rule  manifestly  applied  only  to  the  running  of  through  freight  trains  and 
not  to  switching  cars  in  yards,  and  that  it  was  the  duty  ot  the  court  to- 
so  construe  this  written  rule. 

We  think  this  contention  is  not  well  taken.  It  is  not  the  duty  of 
a  court  to  construe  every  writing  that  comes  before  it*  It  is  frequently 
the  province  of  the  jury  to  pass  upon  the  meaning  or  application  of  a 
written  instrument,  aided  by  expert  testimony  and  all  surrounding  cir- 
cumstances. We  think  in  this  case  the  application  of  this  rule  was 
properly  left  by  the  court  to  the  jury. 

Another  error  relied  upon  is  that  the  plaintiff  having  by  his  own 
testimony  shown  that  he  failed  to  put  out  a  blue  flag  before  looking- 
under  the  car,  the  court  should  have  charged  the  jury,  in  effect,  that 
plaintiff  was  guilty  of  contributory  negligence  for  violating  the  follow- 
ing rule,  which  applied  to  both  the  Louisville  &  Nashville  Railway  Com- 
pany and  the  defendant  company,  viz.: 

*'Rule  27:  The  blue  flag  by  day  and  a  blue  light  at  night  placed 
in  the  drawhead  or  on  the  platform  or  stem  of  a  car,  at  the  end  of  m 
train,  denotes  that  car  inspectors  are  at  work  underneath  the  cats.     The 
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•car  or  train  thus  protected  shall  not  be  coupled  to  or  moved  until  the 
blue  signal  is  removed  by  car  inspectors." 

There  was  testimony  ojflfered  to  show  that  this  rule  did  not  api)ly  to 
-a  mere  inspection  of  cars  with  a  view  of  seeing  if  they  needed  repairs, 
but  that  it  applied  only  where  inspectors  were  actually  at  work  under 
-cars  after  they  had  been  inspected  and  removed  to  the  repair  tracks. 
We  think  the  court  very  properly  left  the  application  of  this  rule  to  the 
jury;  and  consequently  all  charges  requested  by  defendant  and  predi- 
-cated  upon  the  application  of  this  rule  as  matter  of  law  to  this  case  were 
propel  ly  refused. 

Another  error  relied  upon  grows  out  of  plaintifts  contention  that 
the  defendant  was  negligent  in  using  so  much  force  and  violence  in  this 
particular  instance.  The  defendant  contended  that  there  was  an  habitual 
-and  continued  negligence  on  the  part  of  its  employees  in  this  respect; 
that  the  plaintiff  must  have  known  of  this,  and  that  by  remaining  in 
the  employ  of  the  Louisville  &  Nashville  Railway  Company  he  thereby 
assumed  the  risks  arising  Jrom  such  habitual  and  continued  negligence 
on  the  part  of  the  employees  of  the  Pittsburg,  Cincinnati  &  St.  Louis 
Railway  Company. 

The  doctrine  of  assumed  risks  arising  from  remaining  in  the  employ- 
ment of  a  company  without  objection  and  with  full  knowledge  of  an 
habitual  and  continued  negligence  on  the  part  of  the  company  is  well 
settled  in.  Ohio  and  is  clearly  stated  in  Railroad  Co.  v.  Knital,  33  Ohio 
SX.j  468.  But  we  do  not  think  that  this  rule  has  any  application  to  the 
present  case,  because  the  plaintiff  was  an  employee  of  the  Louisville  & 
Nashville  Railway  Company  and  not  of  the  deiendant  company,  and  the 
habitual  and  continued  negligence  which  it  is  claimed  plaintifiF  assumed 
was  that  of  the  employees  of  the  defendant  company.  Nor  is  our  con- 
-clusion  in  this  respect  changed  because  the  two  companies  used  the  same 
j^ards  and  the  employees  of  both  were  thus  brought  in  close  association 
with  each  other.  One  can  not  be  said  to  assume  the  risks  arising  from 
liabitual  negligence  when  he  has  no  legal  right  to  demand  that  such 
negligence  be  corrected.  Besides,  the  doctrine  of  assumed  risks  rests 
upon  contract,  express  or  implied,  between  employer  and  employee;  and 
as  the  relation  of  employer  and  employee  did  not  exist  between  plaintijS 
and  defendant  there  was  consequently  no  contract,  which  is  strongly 
relied  upon  as  grounds  for  reversal. 

In  Narramore  v.  C.  C.  C.  &  St.  L.  Ry.  Co.,  Ohio  Fed.  Dec.  (Legal 
News,  Nov.,  20,  1899),  the  United  States  court  of  appeals  said:  **The 
doctrin^  of  the  assumption  of  risk  by  a  servant  is  that  it  is  a  term  of  the 
•contract  of  employment,  express  or  implied.'* 

The  charge  of  the  court  upon  the  question  of  assumed  risks  was 
-erroneous,  because  it  made  the  assumption  of  the  risks  depend  not  upon 
the  facts  of  remaining  in  the  employment  with  fall  knowledge,  etc., 
and  without  protestation,  but  upon  "whether  the  plaintiff  did  or  did 
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not  intend  to  take  such  risks.*'  Tlie  charge  in  this  respect  did  not 
correctly  state  the  law,  because  from  certain  facts  the  law  charges  an^ 
assumption  of  risks  and  does  not  leave  it  to  the  menta)  intention  of  the 
employee.  But  inasmuch  as  the  defendant  was  not  entitled  to  any 
charge  whatsoever  on  this  subject,  because,  as  before  stated,  it  could 
not  in  this  case  rely  on  the  defense  ot  assumed  risks,  we  think  the  error 
was  not  prejudicial  to  the  defendant. 

These  embrace  substantially  all  the  errors  relied  on  and  it,  there- 
fore, follows  that  the  judgment  of  the  court  below  must  be  affirmed. 

Ramsey,  ^laxwell  &  Ramsey^  for  plaintifiF  in  error. 

D.  Thew  Wright  and  /antes  /.  Muir^  for  defendant  in  error.' 


ERROR  —  RECORD  —  PRACTICE. 

[Superior  Court  of  Cincinnati,  General  Term,  November,  1899.] 
Smith,  Dempsey  and  Jelke,  JJ. 

Frank  J.  Moormann  v.  W.  F.  Fox,  Ex'r. 

1.  APFIRSiATIVB  BRROR  MUST  APPBAR  TO  RBVBRSB. 

To  reverse  a  judgment  error  must  appear  affimativel]^  on  the  face  of  the  record  p. 
it  cannot  be  presumed.  An  ambiguous  finding  will  be  construed  to  sustain 
rather  than  to  reverse  the  judgment  if  lairly  admissible,  and  evidence  to 
authorize  the  judgment  will  be  presumed  to  have  been  heard  unless  the  rec- 
ord necessarily  negatives  it 

2.  RULB  ApPI^IBD— JUDGMBNT  ON  Pl^BADINGS. 

Where  the  record  shows  a  petition,  an  answer  alleging  new  matter,  no  reply 
and  a  decree  reciting  that  the  cause  came  on  to  be  heard  upon  the  pleadings 
and  evidence  and  was  argued  by  counsel  and  submitted  to  the  court,  and  the 
court,  upon  consideration,  finding  in  favor  of  the  plaintiff  and  entering  judg- 
ment in  his  favor,  to  which  findings  and  judgment  defendant  excepted,  the 
general  term,  without  deciding  whether  such  general  exception  is  sufficient 
to  present  the  question  whether,  without  reply,  defendant  was  entitled  to 
judgment  on  the  pleadings,  held  that  the  judgment  should  be  affirmed,  no 
motion  having  been  filed  for  jud^ent  on  the  pleadings,  it  also  appearing 
that  the  court  heard  evidence,  which  could  only  have  been  done  in  case  reply 
was  waived,  and  the  whole  record  being  consistent  with  the  theory  that  the 
new  matter  alleged  in  the  answer  was  in  issue. 

Smith,  J. 

The  action  below  was  for  an  accounting  by  W.  F.  Fox,  executor  of 
Adelaide  C.  Fox,  deceased,  against  Frank  J.  Moormann.  The  defend- 
ant filed  an  answer  alleging  that  he  had  fully  accounted  to  plaintiff  and 
paid  over  all  of  the  money  collected  by  him.  To  this  answer  a  reply 
was  filed  denying  the  allegations  of  the  answer.  Subsequently  an 
amended  answer  was  filed  by  leave  in  which  it  was  alleged  (1)  that  a 
full  settlement  had  been  had  and  the  sum  of  $608.29  paid  in  pursuance 
thereof,  and  (2)  that  after  said  settlement  the  defendant  made  further 
collections  and  paid  to  plaintifiF  the  part  to  which  he  was  entitled.  No 
further  reply  was  filed. 
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The  final  decree  in  the  cause  was  as  follows: 

**This  cans^  coming  on  this  day  to  be  heard  upon  the  pleadings  and 
evidence,  and  was  argued  by  counsel  and  submitted  to  the  court;  and 
the  court  upon  consideration  find  the  equities  with  plaintijS,  and  that 
Wm.  F.  Fox  is  the  duly  appointed  and  qualified  executor  of  the  last 
will  and  testament  of  Adelaide  C.  Fox,  who  was  before  marriage  Adel- 
aide C.  Stall,  and  that  up  to  February  1,  1893,  that  Frank  J.  Moormann 
was  acting  in  the  capacity  of  attorney  for  said  Adelaide  C.  Fox,  formerly 
Adelaide  C.  Stall,  and  had  received  on  her  account  as  such  attorney, 
large  sums  of  money,  and  had  paid  out  large  sums  of  money,  leaving 
a  balance  due  on  said  February  1,'1893,  to  said  Adelaide  C.  Fox,  of 
$824.58: 

''It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  plaintifi* 
recover  from  the  defendant,  Frank  J.  Moormann,  the  sum  of  $324.58, 
with  interest  from  the  1st  day  of  February,  1893,  amounting  to  the  date 

of  this  decree  to  the  sum  of  $444.86,  and  the  costs  herein  taxed  at  $ ' 

including  a  fee  of  $50  to  Thomas  Bentham,  referee  herein,  heretofore 
appointed  in  this  cause  by  this  court. 

**To  all  of  which  findings  and  judgment,  defendant,  by  his  counsel, 
excepb*. 

"And  to  the  finding  as  to  the  amount  due  from  defendant  plaintiff 
excepts. 

The  defendant  below,  Frank  J.  Moormann,  prosecutes  error  to 
reverse  this  judgment. 

It  is  admitted  that  the  paper  purporting  to  be  a  bill  of  exceptions 
was  signed  too  late  to  become  a  bill  of  exceptions,  and  the  sole  question 
argued  before  us  has  been  as  to  whether  the  plaintiff  is  entitled  to  a 
reversal  upon  the  record  as  made  up  from  the  pleadings  and  the  decree. 

The  plaintiff  in  error  contends  that  the  judgment  below  must  be 
reversed,  for  the  reason  that  no  reply  having  been  filed  to  the  amended 
answer,  the  defendant  was  entitled  to  a  judgment  upon  the  pleadings, 
and  that  tlie  general  exception  at  the  end  of  the  decree  is  sufficient  to 
present  this  question  and  preserve  his  right. 

If  the  reply  filed  before  the  amended  answer  should  be  considered 
as  a  traverse  of  the  allegations  of  the  amended  answer,  the  contention 
of  plaintiff  necessarily  fails. 

But  we  assume,  for  the  purposes  of  argument,  that  this  reply  can 
not  be  considered  as  a  traverse  of  the  allegations  of  the  amended  answer. 

The  case  then  presented  is  a  petition,  answer  alleging  new  matter^ 
no  reply  and  a  decree  reciting  that  the  cause  came  on  to  be  heard  upon 
the  pleadings  and  evidence  and  was  argued  by  counsel  and  submitted 
to  the  court;  and  the  court  upon  consideration  finding  in  favor  of  the 
plaintiff,  and  entering  a  judgment  in  his  favor.  To  all  of  which  find- 
ings and  judgment  the  defendant  excepts. 
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Whatever  may  be  the  rules  of  practice  in  other  states,  we  think  a 
wdl  settled  rule  in  this  state  leaves  no  doubt  as  to  the*duty  of  this  court 
in  this  case. 

It  requires  no  citation  of  authorities  to  sustain  the  proposition  that 
in  this  state  error  must  appear  affirmatively  on  the  fact  of  the  record  in 
•order  to  reverse;  it  will  not  be  presumed;  that  an  ambiguous  finding 
will  be  construed  to  sustain  rather  than  reverse  the  judgment  if  fairly 
admissible;  and  that  evidence  to  authorize  the  judgment  will  be  pre- 
sumed to  have  been  heard  unless  the  record  necessarily  negatives  it. 

In  this  case  it  appears  from  the  record  before  us  that  no  motion  was 
made  for  judgment  on  the  pleadings,  such  as  in  all  probability  would 
have  been  made  if  the  defendant  had  sought  to  take  advantage  of  the 
omission  to  file  a  reply.  It  also  appears  that  the  court  heard  evidence, 
which  could  only  have  been  done  in  case  the  filing  of  a  reply  was 
waived.  The  record,  therefore,  down  to  the  last  lines  of  the  decree 
wherein  exception  is  noted,  is  not  only  consistent  with  the  theory  that 
the  parties  went  to  trial  upon  the  assumption  that  the  new  matter 
.  alleged  in  the  answer  was  in  issue,  but  is  inconsistent  with  any  other 
theory. 

But  is  the  general  exception  that  was  noted  in  the  decree,  **to  all 
the  findings  and  judgment,**  sufficient  to  overthrow  the  presumption 
which  the  record  had  previously  raised?  The  record  shows  no  objection 
to  the  hearing  or  the  receipt  of  evidence.  The  exception  is  to  the  find- 
ings and  judgment.  But  if  it  is  admitted,  for  the  purpose  of  argument, 
that  such  exception  would  be  sufficient  to  reach  such  an  objection  if  it 
had  been  made,  it  is  also  true  that  such  exception  is  consistent  with  the 
presumption  which  the  entire  record  raises,  that  the  hearing  was  had 
without  such  objection;  and  where  a  record  is  ambiguous  the  presump- 
tion prevails  which  sustains  the  trial,  because  in  such  a  case  error  does 
not  affirmatively  appear. 

We  think  the  judgment  must  be  affirmed. 

/.  Ledyard  Lincoltiy  for  plaintifiP. 

Wm,  F.  Fox,  for  defendant. 


CHANGE  OF  VENUE  —  CORPORATIONS. 

[Hamilton  Common  Pleas,  November,  1899.] 

Rose  S.  Wilson  v.  Cincinnati  St.  Ry.  Co. 

1.  Purpose  op  Sbc.  5033  Rbv.  Stat.,  Making  Changs. 

The  end  sought  to  be  obtained  by  the  enactment  of  sec  5033,  Rev.  Stat,  pro- 
viding for  a  change  of  venue  in  a  suit  by  or  against  a  corporation,  is  to  do 
exact  justice  between  the  parties  and  place  the  venue  of  trial  where  it  will 
be  absolutely  fair  as  between  them. 

2.  Changs  Should  Bs  Mads  Impartiai,i«v. 

In  such  cases,  where  a  change  of  venue  is  required,  and  the  defendant  corpor- 
ation is  taken  from  the  county  of  its  residence,  the  suit  should  not  be  taken 
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into  the  county  and  to  the    place  of  residence  of  the  plaintiff,  when  there 
are  two  other  adjoining  counties  equally  within  the  provisions  of  the  statute. 

3.  Mbaning  of  Words  "  Most  Convenient  "  in  Sec.  6088,  Rev.  Stat. 

The  words  **  most  convenient"  as  used  in  sec.  5033,  relating  to  change  of  venue 
are  to  be  taken  in  the  sense  of  most  suitable,  becoming  or  appropriate,  and 
not  in  the  sense  of  physical  ease. 

JBLKB,  J. 

Section  5083,  Rev.  Stat.,  providinjc  for  change  of  venue  in  a  suit 
by  or  against  a  corporation  concludes:  **The  court  shall  change  the 
venue  to  the  adjoining  county  most  convenient  for  both  parties." 
Application  is  made  herein  by  the  plaintiff,  a  resident  of  Warren  county 
to  have  the  venue  of  this  case  changed,  asking  that  it  be  sent  to  the 
court  ot  common  pleas  of  Warren  county  for  trial. 

The  provisions  of  the  statute  in  the  matter  of  affidavits  having  been 
complied  with,  under  Snell  v.  Street  R.  Co.,  60  Ohio  St.,  256,  271,  it 
becomes  the  imperative  duty  of  the  court  where  the  action  is  pending 
to  change  the  venue  to  the  adjoining  county  most  convenient  for  both 
parties.  Counsel  for  defendant  admit  that  it  is  the  court's  duty  to 
make  this  change  as  a  matter  of  course,  but  protest  against  the  case 
being  sent  to  Warren  county  for  trial,  and  the  question  is  presented 
whether  or  not  Warren  county,  being  one  of  the  adjoining  counties  of 
Butler,  Warren  and  Clermont,  is  the  most  convenient  in  contemplation 
of  the  statute. 

The  word  **convenient,'*  as  defined  in  Webster  means:  '*1.  Fit, 
or  adapted  to  an  end ;  suitable;  becoming;  appropriate.  2.  Promotive 
of  comfort  or  advantage;  commodious;  beneficial.*' 

In  the  Century  Dictionary  as:  **1.  Fit:  Suitable;  proper;  be- 
coming; used  absolutely  or  with  to  or  for.  2.  Affording  certain  facili- 
ties or  accommodation;  commodious;  serviceable;  rendering  some  act 
or  movement  easy  of  performance  or  treeing  it  trom  obstruction." 

In  the  Standard  Dictionary :  *  *1.  Conductive  to  ease  or  comfort  in 
any  kind  of  periormance;  suitable  for  a  required  purpose;  easily  used; 
serviceable.  2.  Affording  certain  facilities  or  accomodation;  commod- 
ious.*' 

In  Black's  Law  Dictionary:     **Proper:  just;  suitable.*' 

And  in  Burril's  Law  Dictionary:     **Proper;  just;  suitable." 

I  do  not  find  a  definition  of  the  word  in  Bouvier's  Law  Dictionary. 

There  is  no  doubt  that  using  the  words  in  the  signification  of 
physical  ease,  Lebanon,  the  county  seat  of  Warren  county,  and  the  resi- 
dence of  the  plaintiff,  would  be  most  convenient  for  her,  and  no  less 
convenient  for  the  defendant  and  its  counsel,  than  the  county  seats  of 
either  Butler  or  Clermont  counties;  but  I  find  that  the  meaning  of  the 
word  is  not  confined  to  physical  ease,  and  it  would  even  seem  that  this 
is  its  secondary  rather  than  its  primary  meaning.  The  ideas  of  * 'suit- 
able," **becoming,"  ** appropriate,"  **fit  or  adapted  to  an  end,"  are 
41     S  &  C  P    Vol.  9 
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equally  prominent  in  the  meaning  of  this  word.  The  end  sought  to  be 
obtained  by  the  enactment  of  this  statute,  is  to  do  exact  justice  between 
the  parties  and  place  the  venue  of  trial  where  it  will  be  absolutely  fair 
as  between  them.  The  policy  of  the  law  has  always  been  that  a  defend- 
ant must  be  sued  in  the  place  or  county  of  his  or  its  residence.  If  now 
for  sufficient  reason,  provided  for  by  statute,  a  change  is  made  and  the 
defendant  is  taken  from  the  county  of  his  or  its  residence,  it  would  not 
seem  to  be  seeking  the  absolute  fairness  which  the  statute  endeavors  to 
furnish  to  take  it  into  the  cotmty  and  to  the  place  of  residence  of  the 
plaintifiF  when  there  are  two  otuer  adjoining  counties  equally  within  the 
provisions  of  the  statute.  In  this  particular  case  leaving  Hamilton  for 
Warren  county  ^'incidis  Scyllaniy  Lupiens  vitare  Chary bdim.^^ 

I  am,  therefore,  of  opinion  that  giving  these  words  **most  con- 
venient'* their  full  and  best  meaning,  not  disregarding  the  idea  of 
physical  ease,  but  rather  having  regard  for  the  spirit  of  the  statute,  and 
applying  them  to  the  parties  in  the  gase  at  bar.  I  should  designate  a 
county  outside  of  Hamilton  and  other  than  Warren,  and  will,  therefore, 
name  Butler. 

/.  E.  Smith  and  Smith  &  Kuhuy  for  plaintifiF. 

Foraker^  Outcalt^  Granger  &  Prior ^  contra. 


LANDLORD  AND  TENANT  —  JUDGMENT. 

[Superior  Court  of  Cincinnati,  General  Term,  December,  1899.] 
Smith,  Dempsey  and  Jelke,  JJ. 

Hbnry  Rosbnbaum  v.  Elliott  H.  Pendlbton,  Admr.,  rt  al. 

1.  Holding  Ovbr  Aptbr  Original  Tbrm. 

Where  a  tenant  remains  over  after  the  expiration  of  his  original  term,  the  land- 
lord has  a  right  to  elect  either  to  treat  him  as  a  trespasser,  or  as  a  tenant 
under  the  same  terms  of  rental  as  the  original  term. 

2.  Tbnant's  Duty  to  Pbacbably  Surrendbr  Possbssion. 

It  is  the  tenant's  duty  at  the  expiration  of  his  term  to  peaceably  surrender  pos- 
session to  his  landlord,  and  he  can  not,  by  holding  over  by  his  own  fault*  put 
upon  the  landlord  the  burden  of  ejecting  him  as  a  trespasser  or  of  seeking  to 
recover  an  uncertain  or  reasonable  rental  only. 

8.  Pailurb  to  Agrbb  as  to  a  Nkw  Tbrm. 

Where  a  landlord  and  tenant  do  not  agree  as  to  the  amount  of  rental  to  be  paid 
during  a  new  term,  and  the  tenant  continues  to  occupy  the  premises,  his 
action  in  remaining  in  possession  amounts  to  an  implied  agreement  to  pay  at 
the  former  rate,  and  he  is  bound  thereby. 

4.  Practice— Trial  Whbn  Rbply  is  Pilbd. 

It  is  not  an  abuse  of  discretion  for  the  trial  judge  to  insist  that  a  case  go  to 
trial  at  the  time  the  reply  is  filed,  where  there  is  nothing  in  the  reply  which 
counsel  must  not  have  certainly  expected. 

5.  Compound  Intbrbst  Illbgal. 

An  item  of  compound  interest  derived  by  calculating  simple  interest  up  to  the 
first  day  of  term  of  the  verdict  and  then  on  the  combined  amount  from  the 
first  day  of  the  term  of  the  verdict  to  the  first  day  of  the  term  of  the  judg- 
ment will  be  disallowed. 
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JELKE,  J. 

This  action  was  begun  in  the  court  below  by  Albert  G.  Clark  and 
Henry  C.  Yergason,  administrators  de  bonis  nan  with  the  will  annexed, 
and  trustees  under  the  will  of  William  H.  Harrison,  deceased,  against 
Harry  Rosenbaum,  doing  business  as  H.  Rosenbaum  &  Co.,  for  rent 
for  premises  on  Race  street,  in  the  city  of  Cincinnati,  for  a  period  of 
eleven  months  from  July  6,  1897,  to  June  6, 1898,  the  rent  claimed  being 
at  the  rate  of  $675,  per  month. 

;  It  appears  from  the  bill  of  exceptions,  that  there  was  introduced 
evidence  on  behalf  of  the  plaintiffs  below  that  the  defendant  had  been  in 
occupation  ot  the  premises  in  question  under  a  contract  of  lease  for 
three  months,  expiring  July  6,  1897,  at  a  rental  of  $1,000  for  the  term  of 
three  months,  payable  at  the  rate  of  $333.33J  per  month;  that  Mr. 
Clark,  on  behalf  of  the  plaintiffs,  wrote  to  the  defendant  on  July  8, 
1897:  **If  you  desire  to  occupy  the  building  longer  it  will  be  at  the 
rate  of  $676  per  month,  the  term  not  to  be  less  than  a  month.**  That  the 
defendant  received  this  letter  on  the  afternoon  of  that  date;  that  the 
fourth  day  of  July  was  on  Sunday,  and  that  the  fifth  was  the  day  cele- 
brated as  the  national  holiday.  The  record  also  shows  the  introduction 
of  evidence  tending  to  show  that  no  answer  was  received  to  said  letter 
until  July  6.  That  subsequently,  some  time  in  August,  the  defendant 
protested  to  plaintifls  against  this  rental  of  $675,  objected  to  it  saying 
that  it  was  too  much,  and  Satly  stated  that  he  would  not  pay  any  such 
rent. 

I.  The  principal  ground  of  error  urged  by  counsel  for  Mr.  Rosen- 
baum, plaintiff  in  error,  is  in  the  charge  of  the  court  contained  in 
•'Exhibit  D"  in  the  record,  which  is  as  follows: 

**If  you  find  from  the  evidence  that  the  plaintifls  noti6ed  the  defend- 
ant on  or  about  July  3,  1897,,  prior  to  the  termination  of  his  tenancy  of 
the  store  No.  626  Race  street,  that  if  he  desired  to  continue  to  occupy 
the  building  the  rent  thereafter  would  be  at  the  rate  of  $675,  per  month, 
and  further  find  that  the  defendant  continued  to  occupy  said  building 
without  having  notified  the  plaintiffs  prior  to  July  6,  1897,  when  his 
term  under  the  lease  of  April  6,  1897,  expired,  that  he  would  not  pay 
$675,  per  month  rental,  then  I  charge  you  as  a  matter  of  law  that  the 
defendant  is  liable  to  pay  rental  for  each  and  every  month  he  occupied 
the  premises,  beginning  July  7,  1897,  at  the  rate  of  $675  per  month,  and 
that  this  liability  is  not  aflected  by  any  statements  he  may  have  made 
to  the  plaintiffs,  or  either  of  them,  or  to  their  agents  in  the  month  ot 
August,  1897,  or  at  any  time  after  July  6,  1897,  when  his  obligation  to 
pay  rental  at  the  rate  of  $675  per  month  became  fixed.*' 

In  the  consideration  of  this  case  there  has  been  some  little  confusion 
a.s  to  whether  or  not  the  rental  term  beginning  July  6  was  one  of  one 
month  or  of  three  months,  but  for  the  purpose  of  the  consideration  of 
the  rules  of  law  involved  the  entire  period  of  occupancy  may  well  be 


Digitized  by 


Google 


644  OHIO  DECISIONS.  VoL 

Superior  Court  of  Cincinnati. 

divided  into  three  terms:     Term  A,  for  the  period  of  occupancy  under, 
the  original  lease  contract;  Term  B,  being  the  next  term  after  the  expi- 
ration of  Term  A,  be  it  for  one  or  three  months,  and  Term  C,  being  the 
balance  of  the  period  of  occupancy. 

It  is  admitted  by  counsel  for  plaintifiF  in  error  that  as  between  Term 
A  and  Term  B,  the  charge  of  the  court  is  substantially  correct;  and  the 
issues  of  fact  involved  as  between  these  two 'terms  having  been  deter- 
mined by  the  verdict  of  the  jury,  and  there  not  being  a  record  of  all  the 
evidence,  this  court  will  not,  and  is  not  asked  to,  find  error  in  this 
regard. 

The  rent  for  the  Term  B,  therefore,  becomes  fixed  at  $675.  The 
question  then  arises  as  to  whether  there  is  an  increase  of  rent  demanded 
for  Term  C.  This  depends  upon  whether  or  not  the  question  is  refer- 
able to  Term  A,  or  Term  B,  in  determining  whether  or  not  the  rent 
demanded  for  Term  C  is  an  increase  or  not. 

We  are  of  opinion  that  in  determining  this  question  the  comparisonT 
of  the  rent  for  the  term  involved  must  be  made  with  the  term  immedi- 
ately preceding,  in  this  case  being  referable  to  Term  B,  and  that  there 
is  no  increase  in  the  rent  demanded  for  Term  C. 

We  are  of  opinion  that  where  a  tenant  remains  over  after  the 
expiration  of  his  original  term,  the  landlord  has  a  right  in  law  to  elect 
either  to  treat  him  as  a  trespasser,  or  as  a  tenant  under  the  same  terms 
of  rental  as  the  original  term.  The  Supreme  Court  said  in  Railroad 
Co.  V.  West,  67  Ohio  St.,  161,  168: 

**The  tenant,  by  holding  over,  is  regarded  as  consenting  or  propos- 
ing to  enter  upon  a  new  term  for  another  year  at  the  same  rent  and  upon 
the  conditions  of  the  prior  occupancy,  and  the  landlord's  acceptance  of 
the  proposed  tenancy  is  presumed  from  his  receiving  the  rent,  or  other 
acquiescence.  The  agreement  arises  by  implication  of  law  from  the  con- 
ductof  the  parties  after  the  expiration  of  the  former  tenancy;  and,  in 
this  respect,  is  essentially  difiPerent  from  those  agreements  made  by 
parties  while  in  ppssession  under  an  existing  lease,  for  a  new  lease  to 
Gommen9fe  in  the  future;  as  was  the  case  of  Armstrong  v.  Kattenborn, 
11  Ohio,  265,  and  Crawford  &  Murry  v.  Wick,  18  Ohio  St.,  190. 

*'Here  the  new  agreement  grows  out  of,  and  is  founded  upon,  the 
possession  evidence  by  the  holding  over,  and  is  therefore  referable  to  it, 
rather  than  to  the  possession  under  the  prior  agreement  which  had 
expired.** 

The  language  of  the  Supreme  Court  is  '*the  agreement  arises  by 
implication  of  law  from  the  conduct  of  the  parties."  It  is  the  conten- 
tion of  the  plaintifiF  in  error  that  such  implication  can  not  arise,  or  if  it 
does  is  rebutted  by  the  express  declaration  of  the  tenant  that  he  refuses 
to  be  bound  to  the  payment  of  rent  in  the  amount  of  the  old  terms.  We 
are  of  opinion  that  this  can  not  be  so;  that  the  implication. arising  from 
the  tenant's  act  must  obtain  and  can  not  be  rebutted  or  overthrown  by 
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words  expressed  inconsistent  with  the  legal  implication  arising  from  the 
act.  The  circuit  court,  in  Strong  v.  Schmidt,  8  Circ.  Dec,  551, 
approved  the  following  on  page  552: 

'*The  fact  of  holding  after  the  expiration  of  the  written  lease,  and 
.entering  upon  another  year,  raises  the  presumption  that  .such  holding 
over  is  in  accordance  with  the  terms  of  the  written  lease,  or  former 
tenancy ;  and  where  the  terms  of  the  former  tenancy  is  one  year,  as  it 
was  in  this  case,  if  there  is  no  other  contract  or  agreement  or  under- 
standing between  the  parties,  the  tenant  is  held  for  another  year,  at  the 
same  rent  that  he  was  theretofore  paying.  This  presumption  which  the 
law  raises  in  the  case  is  one  that  may  be  rebutted  by  proving  the  real 
■contract  or  understanding,  if  there  was  one.*' 

And  on  page  554  said: 

**The  rule  of  law  is — it  is  said  that  the  presumption  of  lavv  is  that 
he  holds  under  the  former  contract  from  year  to  year.  The  language  is 
varied  by  diflerent  courts  in  delivering  the  opinions:  By  some  it  is  said 
to  be  a  'presumption,'  by  some  it  is  said  to.be  an  'implied  contract,*  and 
bysome  it  is  said  to  be  a  'constructive  contract;*  but  no  matter  what  it  is 
called  the  law  clearly  is  that  where  the  party  as  continued  in  possessioa 
after  the  termination  of  a  year's  lease  and  the  landlord  has  accepted  rent 
from  him,  that  the  lea^e  holds  for  another  year,  and  that  the  same  is 
binding  and  obligatory  upon  both  parties,  as  it  would  be  if  re-executed.  '* 

The  case  ot  Strong  v.  Schmidt  supra^  fairly  means  that  where  there 
is  no  new  expressed  agreement,  .no  matter  how  far  the  expressed  views 
of  the  parties  may  be  apart  and  no  matter  how  far  their  minds  may  be 
trom  meeting,  yet,  in  the  absence  of  any  agreement,  and  because  of  the 
absence  of  any  express  agreement,  the  law  will  imply  the  agreement 
which  arises  trom  that  which  is  done,  it  being  impossible  to  arrive  at 
an  agreement  from  that  which  is  said. 

It  is  the  tenant's  duty  at  the  expiration  of  any  term  to  peaceably 
surrender  possession  to  his  landlord,  and  he  can  not,  by  holding  over 
by  his  own  fault,  put  upon  the  landlord  the  burden  of  ejecting  him  as 
a  trespasser  of  seeking  to  recover  an  uncertain  or  reasonable  rental  only. 

We  are  not  altogether  agreed  as  to  the  course  of  reasoning  by  which 
we  reach  the  same  result  in  this  case.  There  are  two  couises  of  reason- 
ing which  may  be  resorted  to ;  the  one  to  follow  the  rule  as  laid  dowa 
by  the  Supreme  Court,  that  the  liability  arises  by  implication  of  law  and 
not  permit  this  implication  to  be  rebutted  by  words  inconsistent  with 
the  implicating  act,  and  hold  that  by  holding  over  merely,  the  tenant 
becomes  liable  by  an  agreement  implied  by  law  for  the  rental  which  he 
was  formerly  paying.  The  second  course  of  reasoning,  which  com- 
mends itself  to  some  of  us,  is  that  by  such  holding  over  the  tenant 
becomes  liable  for  a  reasonable  rental  for  the  premises,  but  that  in 
determining  what  is  a  reasonable  rental,  by  reasons  of  the  tenant  being 
in  default  in  the  performance  of  his  legal  duty,  i,  e,^  to  yield  peaceable 
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surrender,  he  will  be  estopped  and  not  heard  to  say  that  the  rental  value 
is  less  than  that  which  he  has  immediately  theretofore  been  paying. 

By  either  course  we  reach  the  same  conclusion — ^that  in  the  case  at 
bar  Mr.  Rosenbaum,  by  remaining  over,  became  liable  for  Term  C,  at 
the  same  rental  he  was  paying  during  Term  B,  to- wit,  6675  per  month. 

This  court  does  not  wish  to  be  understood  as  expressing  any  opinion 
as  to  what  would  be  the  law  if  there  were  an  increase  of  rental  demanded 
for  Term  C,  over  that  paid  daring  Term  B.  The  court  expresses  no 
opinion  as  to  what  would  be  the  effect  of  express  dissent  in  words  in 
rebutting  any  implication  which  might  arise  from  a  holding  over  where 
an  increase  in  rent  has  been  demanded. 

II.  We  are  of  opinion  that  there  was  no  error  or  abuse  of  discre- 
tion by  the  court  insisting  upon  the  cause  going  to  trial  with  the  reply 
just  filed  at  the  time  of  trial;  that  the  reply  contains  nothing  but  what 
in  our  opinion  counsel  must  certainly  have  expected. 

III.  It  appears  that  there  is  a  small  amount  of 'compound  interest 
contained  in  the  judgment  rendered  below,  growing  out  of  the  fact  that 
interest  to  the  first  day  of  the  term  of  the  verdict  on  the  several  install- 
ments of  rent  was  included  in  the  verdict,  and  that  interest  was  again 
calculated  from  the  first  day  of  the  term  of  the  verdict  up  to  the  first  day 
of  the  term  at  which  the  judgment  was  rendered.  The  amount  of  such 
compound  interest  will  be  ascertained  and  remitted  frohi  the  judgment, 
and  as  to  balance  the  judgment  will*be  affirmed. 

Smith  and  Dbmpsby,  JJ.,  concur. 
IVMy  &  Wald^  for  plaintiff  in  error. 
Cleveland  &  Bowler,  for  defendants  in  error. 


CORPORATIONS  —  PLEADINGS — RECEIVERS. 

[Superior  Court  of  Cincinnati,  Special  Term,  1899.] 

Henry  Egbert  et  au  v.  Third  Ward  Buii^ding  Assn.  Co.  et  ai^ 

1.  Stockhoi^der's  Action  in  Bqhai«p  op  Corporation. 

Where  by  reason  of  the  negligence  of  directors  corporate  funds,  property  or 
rights  have  been  lost,  and  the  corporation  is  under  the  control  of  the  guilty 
parties,  or  refuses  to  sue  when  requested  by  a  stockholder  to  do  so,  the  stock- 
holder himself  may  sue  in  his  own  behalf  and  in  behalf  of  all  other  stock- 
holders who  may  wish  to  come  in,  to  compel  the  guilty  parties  to  make  good 
to  the  corporation  the  losses  sustained. 

2.  Pl^KADING  MUST  SHOW  KEPUSAI«  TO  BRING  ACTION. 

But  in  every  case  where  the  individual  stockholder  is  allowed  to  briog  his  ac- 
tion for  any  injury  done  to  the  corporate  body,  he  must  state  in  his  plead- 
ings that  the  corporation  or  those  who  represent  it  are  unwilling  to  prose- 
cute, and  upon  being  requested  to  do  so,  have  declined. 

3.  Rui^  Appi,icabi«b  to  Assignees  and  Rbcbivbrs. 

The  rule  stated  in  the  preceding  parat^raph  applies  not  only  to  the  cases  of 
corporations  whose  anairs  are  still  in  charge  of  their  own  elected  officers, 
but  also  to  corporations  whose  affairs  are  in  the  hands  of  officers  of  the  law, 
such  as  assignees  and  receivers. 
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4.  BXBRCISB  OF  EftPlTY  POWBRS~COLI«ATBRAI«  ATTACK. 

Where  a  court  has  the  power  to  appoint  a  receiver,  which  belongs  to  equity 
under  certain  circumstances,  the  exercise  of  that  power,  however  erroneous, 
cannot  be  collaterally  attacked. 

Dbmpsky,  J. 

The  record  in  this  case  fairly  bristles  with  attacks  made  by  the 
various  defendants  herein,  directed  against  the  petition,  both  as  to  the 
form  and  the  sufficiency  thereof.  One  of  the  objections  raised  by 
demurrer  is  as  to  the  right  of  the  plaintiflfs  herein  to  bring  this  suit. 
Plaintiffs  allege  that  they  are  stockholders  of  the  defendant  corporation 
and  bring  the  suit  on  behalf  of  all  other  stockholders  who  may  desire  to 
come  in  as  well  as  on  their  own.  Exclusive  of  the  defendant  corpora- 
tion, the  defendants  are  or  were  directors  of  the  said  corporation,  past 
and  present  directors,  and  the  grievances  complained  of  are  acts  of 
omission  and  negligence  on  the  part  of  such  directors,  whereby  a  great 
loss  has  been  sustained  by  the  defendant  corporation,  which  the  plain- 
tiffs seek,  on  behalf  of  said  corporation,  to  recover  back  from  said 
directors.  There  is  no  averment  that  any  application  has  been  made  to 
the  acting  directors,  or  to  the  stockholders  as  a  body  to  bring  such  a 
suit,  and  a  refusal  or  omission  by  them  so  to  do,  nor  is  there  any  aver- 
ment which  excuses  or  shows  the  futility  of  such  a  request,  unless  it 
be  by  implication  from  the  averment  that  the  last  set  of  directors  are 
made  defendants  and  also  charged  with  participation  in  the  grievances 
complained  of.  There  is  an  averment  that  on  June  16,  1898,  **the 
remaining  assets  of  said  corporation  were  placed  in  the  hands  of  one 
Otway  J.  Cosgrave,  as  receiver  of  said  company,  and  it  ceased  to  con- 
tinue business  after  said  June  15,  1898."  There  is  no  averment  made 
as  to  a  request  on  the  receiver  to  bring  such  an  action  as  this,  nor  any 
attempt  whatever  to  direct  his  attention  and  efforts  to  recover  these 
alleged  losses.  Originally,  the  receiver  was  not  made  a  party  defendant 
herein,  but  on  his  own  application  he  was  brought  in  and  he  joins  in 
the  demurrer  now  being  considered.  The  rule  is  now  well  settled,  that 
when,  by  reason  of  the  negligence  of  directors,  corporate  funds,  prop- 
erty or  rights  have  been  lost,  and  the  corporation  is  under  the  control  of 
the  guilty  parties,  or  refuses  to  sue  when  requested  by  a  stockholder  to 
do  so,  then  the  stockholder  himself  may  sue  in  his  own  behalf  and  in 
behalf  of  all  other  stockholders  who  may  wish  to  come  in  to  compel  the 
guilty  parties  to  make  good  to  the  corporation  the  losses  so  sustained. 
Cook  on  Corporations,  sec.,  701. 

But  **in  every  case  where  the  individual  stockholder  is  allowed  to 
bring  his  action  for  any  injury  done  to  the  corporate  body,  he  must  state 
in  his  pleadings  that  the  corporation  or  those  who  represent  it,  are  unwill- 
ing to  prosecute,  and  upon  being  requested  to  do  so,  have  declined.  He 
may  then  commence  his  action."  Reder  v.  Heirs  of  Wade,  2  Cinti. 
Sup.  C.  R.,  18,  20;  Cook  on  Corporations,  Sec,  740. 
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And  this  rule  applies  not  only  to  the  cases  of  corporations  whose 
affairs  are  still  in  charge  of  their  own  elected  officers,  but  also  to  corix)r- 
ations  whose  afifairs  are  in  the  hands  of  officers  of  the  law,  such  as  assig- 
nee, receiver,  etc. 

Thus  in  Holton  v.  Wallace,  66  Fed.,  409,  decided  by  the  United 
States  circuit  court,  western  district  of  Pennsylvania,  it  was  held  that  a 
suit  brought  by  a  stockholder  of  a  corporation  to  enforce  rights  existing 
in  the  corporation  can  not  be  sustained  where  it  is  not  alleged  that  any 
attempt  has  been  made  to  secure  redress  through  the  corporation,  or 
through  a  receiver  in  charge  of  its  property  \  and  this  case  was  affirmed 
by  the  United  States  circuit  court  of  appeals  in  77  Fed.,  61.  The  rules 
as  to  receivers  is  carried  further  than  this.  Thus  in  Swope  v.  Villard* 
61  Fed.,  417,  it  is  said  that 

* 'Receivers  are  merely  officers  of  the  court.  The  management  of 
the  affairs  of  the  company  is  taken  by  the  court;  by  the  receivers  only 
as  its  officers.  A  request  for  action  by  the  receivers  is  not  complete 
until  it  reaches  the  court  itself,  to  which  the  receivers  are  responsible. 
Neglect  of  such  a  request,  or  even  the  refusal  of  such  a  request  by  the 
receivers  alone  certainly  can  not  justify  a  stockholder  in  usurping  the 
receivers*  functions,  by  prosecuting  in  another  court  a  cause  of  action 
which  the  receivers  should  have  prosecuted.  It  is  the  fundamental 
doctrine,  in  regard  to  such  sockholders  suits  as  this,  that  the  stockholder 
must  have  exhausted  reasonable  effort  to  cause  action  to  be  taken  by 
the  proper  managers  of  the  company's  affairs;  such  reasonable  effort  is 
not  exhausted  when  the  management  is  in  a  court  until  such  court  has 
been  asked  to  act,  or  to  direct  action  by  its  receivers.'* 

And  the  Supreme  Court  of  the  United  States  in  Porter  v.  Sabin, 
149  U.  S.,  473,  really  justifies  these  decisions.  The  syllabus  of  that 
case  is  as  follows: 

* 'After  a  state  court  has  appointed  a  receiver  of  all  the  prop)erty  of 
a  corporation,  and  while  the  receivership  exists,  stockholders  can  not 
bring  a  suit  against  the  officers  in  a  court  of  the  United  States  for  fraud- 
ulent misappropriation  of  its  property  without  making  the  receiver  as 
well  as  the  corporation  a  party  to  the  suit,  although  the  state  court  has 
denied  a  petition  ot  the  receiver  for  authority  to  bring  the  suit  as  well 
as  on  application  of  the  stockholders  for  leave  to  make  him  a  party  to  it. 

In  the  course  of  its  opinion  the  court  says: 

"The  right  to  maintain  a  suit  against  the  officers  of  a  corporation 
for  fraudulent  misappropriation  of  its  property  is  a  right  of  the  corpora- 
tion;  and  it  is  only  when  the  corporation  will  not  bring  the  suit  that  it 
can  be  brought  by  one  or  more  stockholders  in  behalf  of  all.  The  suit 
when  brought  by  stockholders  is  still  a  suit  to  enforce  a  right  of  the 
corporation  and  to  recover  a  sum  due  to  the  corporation;  and*  tiie  corpor- 
ation is  a  necessary  party  in  order  that  it  may  be  bound  by  the  judg- 
ment.    If  the  corporation  becomes  insolvent,  and  a  receiver  of  all  its 
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estate  and  effects  is  appointed  by  a  court  of  competent  jurisdiction,  the 
right  to  enforce  this  and  all  other  rights  of  property  of  the  corporation 
vests  in  the  receiver,  and  he  is  the  proper* party  to  bring  suit,  and  if  he 
does  not  himself  sue  should  properly  be  made  a  defendant  to  any  suit 
by  stockholders  in  the  right  of  the  corporation. 

And  at  its  close  the  court  says: 

**When  a  court  exercising  jurisdiction  in  equity  appoints  a  receiver 
of  all  property  ot  a  corporation,  the  court  assttmes  the  administration  of 
the  estate;  the  possession  of  the  receiver  is  the  possession  of  the  court; 
and  the  court  itself  holds  and  administers  the  estate,  through  the 
receiver,  for  the  benefit  of  those  whom  the  court  shall  ultimately  adjudge 
to  be  entihed  to  it.  It  is  for  the  court,  in  its  discretion  to  decide 
whether  it  will  determine  for  itself  all  claims  of  or  against  the  receiver, 
or  will  allow  them  to  be  litigated  els  where.  It  may  direct  claims  in 
favor  of  the*corporation  to  be  sued  on  by  the  receiver  in  other  tribunals, 
or  may  have  him  to  adjust  and  settle  them  without  suit  as  in  its  judg- 
ment may  be  most  beneficial  to  those  interested  in  the  estate." 

The  logic  of  this  case  is,  that  the  court  having  absolute  control, 
charge  and  disposition  of  the  insolvent  corporation's  affairs  and  assets, 
through  its  receiver,  is  to  be  first  asked  to  initiate  action  belore  stock- 
holders can  move  in  their  own  behalf.  The  plaintiff,  however,  claims 
that  the  appointment  of  Cosgrave  as  receiver  was  null  and  void  becaue  of 
want  of  jurisdiction  in  the  court  to  appoint;  and  reliance  is  had  upon 
Nortl;  Fairmount  Buildinjj  &  Savings  Co.  v.  Rehn,  8  Dec.,  594  recently 
decided  in  the  General  Term,  and  C.  H.  &  D.  R.  R.  C.  v.  Duchworth, 
1  Circ.  Dec.,  618.  Neither  of  those  cases  establishes  the  principle  that 
equity  can  in  no  event  appoint  a  receiver  for  a  corporation.  The 
North  Fairmount  case  leaves  that  question  open,  and  conceding  it,  held 
that  under  the  facts  of  that  case  it  was  unwarranted.  The  Duckworth 
case,  at  622,  625,  expressly  claims  the  power  under  certain  circum- 
stances, to  belong  to  courts  of  equity.  That  is  my  own  opinion.  Now 
if  the  court  has  the  power,  any  exercise  of  the  power,  however  errone- 
ously done,  can  not  be  collaterally  attacked,  and  this  disposes  of  the 
receivership  question. 

•  The  demurrer  for  want  of  capacity  to  sue  is  sustained. 

Cioss  &Muebbert^  for  plaintiffs. 

O.  /.  Cosgrave,  for  receiver. 

A,  L.  Herrlinger^  /.  G,  O'  Connell,  Maurice  Galvin,  W,  A,  David- 
son^ K,  F.  Toppy  G.  IV.  Mallon^  Fred,  Hertenstein^  for  various  defend- 
ants. 
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DOWER. 

[Hamilton  Common  Pleas,  January,  1900.] 

Johanna  Avkry  v.  Eliza  A.  Nieman  bt  ai,. 

1.  DowBR  assigned  Continues  to  bb  a  Prbbhold  Estate. 

A  proceeding  under  the  Ohio  Statute  for  the  assignment  of  dower  can  only 
mark  off  and  determine  the  extent  of  the  widow's  estate  in  the  proper^ 
itself.  Such  proceeding  does  not,  without  the  widow's  express  consent, 
given  in  some  one  of  the  forms  prescribed  by  law  for  the  conveyance  of 
interest  in  real  property,  change  the  nature  of  her  estate.  Therefore,  dower 
assigned  in  a  fixed  sum  payable  out  of  the  rents,  issues  and  profits  of  cer- 
tain premises  continues  to  be  a  freehold  estate. 

2.  LiABii«iTY  OP  Owners  op  Property  in  which  such  Dower  Estate  Exists. 

The  owners  of  the  property  in  which  such  dower  estate  exists,  are  personally 
liable  for  the  payment  of  the  dower,  by  privity  of  estate,  over  and  in  addi- 
tion to  the  lien  upon  the  premises. 

Jblek  J. 

In  the  year  1866  Johanna  Avery  was  the  widow  of  L.  H.  Budde- 
meyer,  and  in  that  year,  in  proceedings  for  the  assignment  of  dower 
under  statutory  provisions  corresponding  to  what  now  is  title  1,  division 
7,  chapter  VII,  sec.  5708,  Rev.  Stat.,  and  especially  sec.  6714,  Rev. 
Stat. ,  which  provides  how  dower  shall  be  assigned  when  the  estate  is 
indivisible,  it  was  adjudged  and  decreed  by  the  superior  court  of  Cincin- 
nati that  the  said  Johanna  Buddemeyer  (now  Avery),  stand  endowed  of 
the  rents,  issues  and  profits  of  certain  leasehold  premises  in  the  annual 
sum  of  two  hundred  dollars,  payable  in  equal  installments  of  fifty  dollars 
each,  on  the  first  day  of  January,  first  day  of  April,  first  day  of  July 
and  the  first  day  of  October  of  each  and  every  year  of  her  natural  life, 
and  that  said  leasehold  premises  be  charged  with  the  payment  of  the 
same  in  the  amounts  stated  and  for  her  life. 

:^ubsequently,  through  certain  mesne  conveyances,  the  leasehold 
premises  came  into  the  hands  of  one  Theodore  P.  Nieman,  and  in  June, 
1889,  the  said  Theodore  F.  Nieman  dying  intestate,  passed  and 
-  descended  to  the  defendants  herein. 

After  the  assignment  of  said  dower  in  1866  said  property  increased 
largely  in  value,  so  that  at  times  $200  was  considerably  less  than  one 
third  of  the  net  annual  rental.  Subsequently,  however,  with  the  fluctua- 
tion of  value  of  real  estate  growing  out  of  its  situation,  the  condition  ot 
the  times,  and  changes  in  those  things  which  influence  real  estate  values, 
said  property  depreciated  so  much  that  the  income  thereof  does  not  pay 
the  fixed  charges  thereon,  consisting  of  rental  under  the  leashold,  taxes 
and  assessments  and  the  dower  charge  herein  involved. 

Plaintiff  claims,  and  this  action  is  brought  to  recover,  personal  judg 
ment  against  the  defendants  herein  on  account  of  her  cliim  for  said 
dower.  The  defendants  contend  that  Mrs.  Avery,  in  her  claim  for 
dower,  is  confined  to  her  lien  upon  the  leasehold  premises,  and  in  the 
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event  of  that  being  insufficient  she  can  not  have  recourse  against  them 
personally.  ' 

This  squarely  presents  the  question  as  to  what  is  the  nature  of 
Mrs.  Avery's  interest  in  these  leasehold  premises.  Is  it  that  of  a  lien- 
holder  or  of  the  holder  of  an  estate  therein?  And  did  the  proceedings 
under  the  Ohio  statute  in  assigning  her  dower  alter  or  change  the  nature 
of  the  interest  with  which  she  became  vested  at  the  death  of  her  hus- 
band, Mr.  Buddemeyer? 

The  court  is  of  opinion  that  at  the  death  of  Mr.  Buddemeyer  the 
widow's  theretofore  inchoate  right  of  dower  became  consumate  and  was 
to  her  a  freehold  estate  for  life.  Of  this  freehold  estate  she  could  not  be 
divested,  neither  could  it  be  taken  away  from  her  against  her  consent  by 
private  persons  by  any  process  of  law.  The  proceedings  under  the 
Ohio  statute  for  the  assignment  of  dower  could  only  mark  ofI»and  deter- 
mine the  extent  of  her  estate  in  the  property  itsslf .  or  where  the  estate 
was  indivisible  mark  oGP  and  determine  its  extent  in  the  net  rents,  issues 
and  profits  thereof. 

This  proceeding  did  not,  and  I  think  legally  could  not,  without 
her  express  consent,  given  in  some  one  of  the  forms  prescribed  by  law 
for  the  conveyance  of  interest  in  real  property,  change  the  nature  of 
her  estate.     Scribner  on  Dower,  page  639,  says  citing  authorities: 

'*  Although  a  third  part  of  the  profits  only  be  assigned  to  the  widow, 
she  shall  thereby  have  a  freehold  of  the  third  part  of  the  hereditament 
itself." 

And  on  page  771: 

''And  of  some  things  which  are  entire  and  can  not  be  divided, 
although  she  shall  be  entitled  to  the  profits  only,  yet  she  shall  have  the 
freehold  of  the  third  part." 

The  widow's  estate  takes  effect  by  relation  from  the  death  of  her 
husband,  and  the  nature  of  her  interest  is  then  determined.  See  also 
Park  on  Dower,  pages  252  and  253. 

The  court  is  of  opinion  therefore  that  Johanna  Avery's  interest  in 
these  leasehold  premises  was,  continued  to  be,  and  is,  a  freehold  estate. 
If  this  is  so,  then  the  liability  of  the  defendants,  the  present  holders  and 
owners  of  the  premises,  depends,  not  upon  contract  or  decree  of  court, 
but  upon  privity  of  estate,  and  so  long  as  this  relation  is  maintained  by 
their  continued  holding  of  the  property,  so  long  are  they  personally 
liable  for  the  annual  net  rental  value  of  Mrs.  Avery 's  freehold  estate 
therein,  which  has  been  determined  and  fixed  by  the  superior  court  at 
two  hundred  dollars  per  year.  This  does  not  deprive  Mrs.  Avery  of 
her  lien  upon  the  property,  but  is  her  right  over  and  beyond  such  lien. 

Judgment  for  plaintiff. 

A.  B.  Benedict^  for  the  plaintiff. 

Goebel  &  Bettinger^  contra. 


Digitized  by 


Google 


652  OHIO  DECISIONS.  V<rf. 

Superior  Court  of  Cincinnati. 

ANNUITIES— APPORTIONMENT. 

[Superior  Court  of  Cincinnati,  General  Term,  December,  1899.] 
Smith,  Dempsey  and  Jelke,  JJ. 

Cincinnati  (City)  v.  Mary  M.  Strobridge,  Admr'x. 

1.  Annuity  for  Support  Apportion ablb. 

An  annuity  which  is  giyen  for  support,  is  within  the  principle  of  cases  which 
constitute  the  exception  to  the  general  rule,  and  is  apportionable. 

2.  Annuitant's  Personal  Rbprbsbntativb  Succbhds  to  Trust. 

Under  a  will  bequeathing  an  annuity  to  M,  ''in  trust,  for  the  use  and  benefit  of 
his  wife  and  family  during  the  life  of  said  M,"  in  default  of  the  appointment 
of  any  other  trustee,  the  personal  representative  of  deceased  annuitant  suc- 
ceeds to  the  trust  for  the  purpose  of  executing  and  completing  it  and  may 
maintain  an  action  to  receive  the  portion  of  such  annuity  which  accrued 
prioi^to  annuitant's  death. 

Jelke,  J. 

The  will  of  Charles  McMicken  contained  the  following  provisions: 
**VII.  (1).  I  give  and  bequeath  to  Andrew  McMicken,  in  trust, 
for  the  use  and  benefit  of  his  wife  and  family  during  the  life  ot  the  said 
Andrew,  and  not  to  be  subject  to  any  debts  due  by  him  now  or  here- 
after contracted,  the  annuity  or  yearly  snm  of  $1,600  dollars,  payable 
semi-annually.  This  annuity  shall  be  tree  from  all  claims  of  every 
nature  which  my  estate  may  have  against  the  said  Andrew,  and  in  full 
satisfaction  of  any  claims  or  demands  which  he  may  now  have,  if  any 
such  there  are,  or  which  he  may  hereafter  have  against  my  estate.  * 
*    * 

XXVI.  Having  been  born  on  the  twenty-third  day  of  November, 
Anno  Domini,  one  thousand  seven  hundred  and  eighty-two,  I  direct 
that  the  first  payment  of  the  above  annuities  shall  be  made  on  the 
twenty  third  day  of  November  after  my  decease,  being  the  proportion  of 
such  annuity  which  shall  have  accrued  between  the  period  of  my  decease 
and  the  said  twenty-third  of  November,  whether  the  same  be  more  or 
less  than  six  months.  And  the  said  payments  shall  be  made  semi- 
annually thereafter  on  the  twenty-third  days  of  May  and  November. 

**  XXVII.  All  of  the  above  recited  annuities  and  legacies  shall  be 
paid  in  full,  without  any  deduction  whatever  for  or  on  account  of  any 
law  or  of  any  decision  of  the  courts  now  or  hereafter  in  force  or  pro- 
nounced.*'    *    *    * 

Andrew  McMicken  named  in  the  above  provisions  died  on  October 
21,  1893.  This  action  is  brought  to  recover  the  sum  of  $625,  as  the  pro- 
portionate amount  of  the  annuity  of  $1,600  provided  for  in  the  above 
items  of  Charles  McMicken's  will  that  would  accrue  between  May  23, 
1893,  and  October  21,  1893.  The  question  presented  is  whether  or  not 
the  annuity  herein  provided  for  is  apportionable. 

At  common  law  annuities  were  not  apportionable  unless 
expressly  made  so  by  the  form  9f  the  gift.     To  this  general  arbitrary 
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rtile  there  very  early  were  introduced  certain  exceptions,  all  of  which 
have  not  been  uniformly  recognized  in  all  jurisdictions. 

We  can  find  nothing  in  the  will  of  Charles  McMicken  satisfactory 
to  our  minds  in  the  determination  of  this  question,  xn  Item  XXVI.  he 
provides  that  in  the  event  of  his  death  the  first  payment  of  the  said 
annuity  shall  l^e  made  on  November  23,  after  his  decease,  of  the  pro- 
portion of  said  annuity  which  shall  have  accrued  between  the  period  of 
his  decease  and  the  said  23d  of  November,  whether  the  same  be  more  or 
less  than  six  months;  thereby,  in  express  terms,  making  the  first  pay- 
ment apportionable.  From  this  it  is  argued  by  the  defendant  in  error, 
that  this  makes  the  annuity  apportionable,  and  is  likewise  argued  with 
equal  weight  and  reason  by  the  city's  counsel  that  this  provides  the  only 
•case  of  apportionment,  and  that  the  expression  as  to  this  one  case  of 
apportionment  and  silence  as  to  all  others  makes  the  annuity  non-appor- 
tionable  except  in  the  one  event  provided  for. 

Authority  on  this  point  divides  about  equally.  In  Hathly  v. 
Trench,  8  Irish  Ch.  Rep.,  401,  it  is  held  that  the  court  could  not  imply 
an  intention  that  there  should  be  an  apportionment  generally,  having 
regard  to  the  express  apportionment  provided  for  in  the  will. 

In  Queen  v.  lyord  Com*rs.  etc.,  16  Q.  B.,  357,  which  is  the  leading 
English  case  laying  down  the  non-apportionability  of  annuities,  and 
which  case  probably  led  to  the  subsequent  enactment  of  the  English 
statute.  On  page  363  the  court  said  that,  under  an  annuity  which  was 
granted  to  Prince  Leopold  by  Statute  56,  George  III,  chapter  24,  on  the 
demise  of  her  Royal  Highness  the  Princess  Charlotte,  wherein  it  was 
expressly  provided  *  *the  first  payment  thereof  to  be  made  on  the  first 
•quarter  day  of  payment  next  after  the  decease  of  her  said.  Royal  Highness 
of  said  proportion  of  such  quarterly  payment  as  shall  have  accrued 
between  the  day  of  such  decease  and  such  quarter  day."  There  the 
annuity  was  expressly  made  apportionable  and  it  was  so  held. 

Reason  and  authority  dividing  about  equally,  we  abandon  any 
determination  of  this  case  by  the  express  terms  of  the  instrument. 

The  rule  as  to  non-apportionability  of  annuities  was  arbitrary  in 
its  adoption,  but  was  made  by  analogy  to  rents  which  at  common  law 
were  non-apportionable  until  the  enactment  of  the  Rent  Acts  of  George 
II.  and  the  Fourth  and  Fifth  William.  The  exceptions  to  the  general 
rule  of  non-apportionment  which  were  early  resorted  to  were:  First, 
in  the  case  where  an  annuity  was  given  for  the  maintenance  of  the  wife 
living  separate  and  apart  trom  her  husband;  second,  where  the  annuity 
was  given  tor  the  support  of  minor  children;  third,  where  the  annuity 
was  given  in  lieu  of  dower,  and,  fourth,  where  the  annuity  was  payable 
out  of  dividends  or  invested  funds,  such  dividends  accruing  de  die  in 
diem. 

In  addition  to  these  exceptions  the  rule  at  common  law  has  been 
specifically  modified  or  changed  by  legislative  enactment  in  England 
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and  in  the  states  of  Massachusetts,  New  York  and  Pennsylvania.  In 
Ohio  we  have  no  statutory  provision  on  this  subject,  neither  has  any 
aspect  of  this  question  been  presented  for  judicial  adjudication. 

This  court,  recognizing  that  it  is  pioneering  in  this  matter  in  this 
state,  prefers  to  lay  down  a  rule  for  the  determination  of  this  case  which 
seems  to  it  in  harmony  with  the  tmderlying  reasons  of  the  exceptions 
which  have  been  followed  and  the  statutes  which  have  been  passed;  and 
that  is  that  where  an  annuity  is  given  for  support  it  is  apportionable. 

The  necessity  of  support  is  recognized  by  the  express  provision  of 
the  will,  and  from  the  necessity  for  support  the  law  will  imply  an  inten- 
tion of  apportionment.  The  case  of  Attorney- General  v.  Smythies,  16 
Beaven,  358,  was  a  case  of  an  annuity  made  payable  to  a  charitable 
corporation  for  the  support  and  maintenance  of  a  master  and  five  poor 
persons.  This  provision  did  not  fall  within  the  letter  of  any  of  the 
known  exceptions  to  the  general  rule  nor  within  the  provisions  of  any  of 
the  statutes  enacted  up  to  that  time,  yet  the  Master  of  the  Rolls  said  in 
deciding  that  case: 

*'I  am  of  opinion  that  there  must  be  an  apportionment.  The  ques- 
tion does  not  rest  upon  the  general  ground  of  cases  falling  within  the 
provision  of  the  apportionment  acts  but  comes  within  the  principle  of 
the  rule  in  the  cases  of  infants  and  married  women  who  have  no  other 
support.  I  think  this  must  be  so  from  the  language  of  the  charter 
itself.  Here  is  an  eleemosynary  establishment,  the  funds  of  which  are 
directed  by  the  statutes  to  be  applied  to  the  support,  relief  and  mainten- 
ance of  five  poor  persons,  which  upon  a  proper  construction  of  the  letters 
patent  must  be  de  die  in  diem^  for  if  it  were  otherwise  the  alms  people 
might  be  unable  to  procure  supplies  for  their  support  during  portions 
of  the  year  in  consequence  of  the  risk  which  those  who  supply  them 
would  run  if  not  being  repaid ;  for  if  they  could  not  recover  out  of 
the  fund  what  was  owing  for  supplies  they  would  be  deprived  of  pay* 
ment  altogether.** 

And  as  the  court  said  in  the  matter  of  the  petition  oi  the  Lacka- 
wanna Iron  &  Coal  Company,  37  N.  J.  Eq.,  28. 

**The  principle  of  the  cases  which  constitute  the  exception  to  the 
general  rule  is  applicable  here.  The  annuity  appears  to  have  been  a 
provision  for  support,  and  it  is  not  supposed  that  it  was  intended  that 
Mrs.  Stinson  should  be  required  to  lose  the  benefit  of  the  provision  for 
the  year  in  case  she  should  not  live  to  the  end  of  that  period.  The 
annuity  might  constitute  her  sole  means  of  subsistence,  and  if  it  had 
been  understood  that  it  was  not  apportionable  i>he  could  have  obtained 
no  credit  on  it.  Undoubtedly  the  understanding  and  intention  were  the 
contrary,  and  it  is  equitable  to  hold  that  under  the  circumstances  the 
annuity  was  apportionable,  and  consequently  thai  her  administrator  is 
entitled  to  the  proportionate  part  for  the  period  in  question." 
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So  in  the  case  at  bar,  this  court  is  of  opinion  that  the  principle  of 
the  cases  which  constitute  the  exceptions  to  the  general  rule  is  appli- 
cable here,  and  the  annuity  provided  for  having  been  given  for  support 
is  apportionable.  This  court  is  further  of  the  opinion  that  this  action 
is  properly  maintained  by  Mary  McMicken  Strobridge  as  administratrix 
of  Andrew  McMicken,  deceased;  that  in  default  ot  the  appointment  oi 
any  other  trustee  the  personal  representative  of  Andrew  McMicken 
succeeds  to  the  trust  for  the  purpcjse  of  executing  and  completing  it. 

Judgment  affirmed. 

Smith  and  Dempsby,  JJ.,  concur. 

Ellis  G.  Kinkeady  for  the  city. 

John  C.  Healy  and  F.  V,  Andrews^  contra. 


DIVORCE. 

[Hamilton  Common  Pleas,  January,  1900.] 

Wilbur  H.  McKinney  v.  Lucy  B.  McKinnby. 

1.  Gross  Nbglrct  op  Duty. 

Gross  neglect  of  duty,  as  ground  for  divorce,  need  not  continue  for  three  years 
or  for  any  particular  length  of  time.  It  may  consist  ol  a  single  heinous  and 
gross  act  of  neglect  of  one  day,  or  may  be  many  gross  or  inhuman  acts  of 
many  days,  months  or  years. 

2.  Sexual  Intercoursb-Rbfusal  not  a  Ground  por  Divorce. 

The  refusal  to  consummate  the  marital  relation  by  refusing  to  have  sexual  in- 
tercourse, is  not  a  ground  for  divorce,  either  as  '*gross  neglect  of  duty," 
"willful  absence"  or  "cruelty." 

Davis,  J,  . 

The  plaintiff  avers  that  on  February  14,  1899,  he  and  the  defendant 
were  married  in  Cincinnati.  Plaintiff  further  says  that  the  defendant 
has  been  guilty  of  gross  neglect  of  duty  in  this,  that  she  refused  to  con- 
summate said  marriage,  or  cohabit  with  plaintiff,  or  perform  any  of  her 
marital  duties  as  a  wife  to  the  plaintiff.  He  further  avers  that  he  pro- 
vided and  furnished  a  comfortable  home  for  the  defendant,  to  which 
she  refused  to  go,  and  refuses  to  live  with  the  plaintiff,  and  refuses  to 
perform  any  of  the  duties  incumbent  on  her  as  a  wife,  and  such  refusal 
has  been  continuous  since  the  marriage  was  performed ;  and  he  prays  that 
he  may  be  divorced  from  the  defendant  and  for  all  proper  relief.  The 
petition  was  filed  March  29,  1899. 

The  defendant  has  filed  a  general  demurrer  to  the  petition.  The 
defendant  contends: 

1.  That  gross  neglect  of  duty  should  continue  for  three  years, 
before  a  party  can  be  allowed  a  decree;  and, 

2.  That  the  refusal  to  cohatJit  with  plaintiff  is  not  gross  neglect 
of  duty. 
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Should  gross  neglect  of  duty  continue  for  the  period  of  three  years 
before  a  party  can  be  divorced  ? 

The  language  of  the  statute  is,  **Auy  gross  neglect  of  duty;"  and 
the  same  is  entirely  silent  as  to  time,  which  clearly  shows  that  the  legis- 
lature did  not  take  time  into  consideration.  In  the  same  section,  where 
willful  absence  is  set  out  as  a  ground  for  divorce,  the  legislature  has 
said  it  must  exist  for  three  years.  Therefore,  to  hold  that  gioss  neglect 
should  continue  for  three  years  would  be  to  read  something  into  the 
statute  that  the  lawmakers  never  intended.  It  must  continue  for  some 
time,  but  not  for  any  definite  time,  or  three  years.  It  may  consist  of 
a  single  heinous  and  g^oss  act  of  neglect,  of  one  day,  and  again,  may  be 
many  gross  and  inhuman  acts  of  neglect  of  many  days,  months  or  years. 

This  question  has  been  well  settled  in  Ohio,  as  would  seem  from 
the  following  authorities,  and  all  hold  it  should  not  continue  for  three 
years:  Morse  v.  Morse,  5  Dec,  544,  (Lemon,  J.);  Ziegler  v.  Ziegler  7 
Ohio.  Dec.  Re.,  139,  (Force,  J.);  Nichols  v.  Nichols,  (Avery,  J.); 
Stevens  v.  Stevens,  8  R.  I.,  560:  Smith  v.  Smith,  22  Kansas.  699; 
Schwartz  v.  Schwartz,  6  Dec.,  625,  Kinkead's  Code  Pleading,  Sec,  510; 
also,  Essay  by  Bernard  D.  Sinclair,  4  W.  L.  B.,  727. 

In  Starbuck  v.  Starbuck,  Belmont  county  common  pleas,  unreported, 
the  husband  had  permitted  a  band  of  infamous  men  to  enter  his  house 
and  ravish  his  wife,  without  making  resistence.  J.  W.  Okey,  then 
common  pleas  judge,  but  later  of  the  Supreme  Court  of  Ohio,  held  this 
act  on  the  husband's  part  to  be  * 'gross  neglect  of  duty,* 'and  ordered  a 
decree. 

Is  it  gross  neglect  of  duty  for  one  of  the  parties  to  the  marriage 
relation  to  lefuse  to  have  sexual  intercourse? 

The  doctrine  contended  for  by  the  plaintiff  rests  mainly  upon  the 
idea  that  sexual  intercourse  is  the  central  element  of  marriage,  to  which 
all  else  is  but  ancillary.  There  is. force  in  the  argument,  and  there  are 
some  authorities  to  sustain  the  contention  of  the  plaintiff,  which  authori- 
ties are  the  following:  1  Bishop  on  Marriage  and  Divorce,  sixth  edition 
sec.  778,  778a  and  779;  Harmance  v.  James,  47  Barb.,  120;  Fishlie  v. 
Fishlie,  2  Littell,  337;  Sisemore  v.  Sisemore,  17  Ore..  542;  Leach  v. 
Leach,  46  Kansas,  724. 

But  the  great  weight  of  authorities  are  to  the  contrary.  Such 
refusal  is  clearly  neglect,  but  not  gross  neglect. 

The  Supreme  Court  of  Maine,  in  speaking  on  this  subject,  says: 

"Sexual  intercourse  is  only  one  marital  right  or  duty.  There  are 
many  other  important  rights  and  duties.  The  obligations  that  parties 
assume  to  each  other  and  to  society  are  not  dependent  on  this  single 
one.  Many  of  these  obligations — fidelity,  sobriety,  kind  treatment  etc — 
have  legal  sanction  and  can  be  enfdtced,  or  their  breach  remedied  by 
legal  process.**     Stewart  v.  Stewarts  78  Maine,  548. 
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In  Kent's  Commentaries,  12  Hd.  Vol.,  2,  Lecture,  27,  Marg.,  page 
128,  note  1,  it  is  said: 

**Keeping  a  separate  bed  and  chamber  in  the  same  house  and  refus- 
ing to  have  sexual  intercourse  for  the  statutory  time  is  not  desertion." 

To  the  same  effect  is  Southwick  v.  Southwick,  97  Mass.,  327; 
Esbach  v.  Esbach  23  Pa.  St.,  343;  Fitz  v.  Fitz,  138  111.,  436;  Choessow 
V.  Choessow,  83  Wis.,  553. 

This  question  has  been  before  our  former  district  court,  Cleveland, 
Ohio.  See  Dunbar  v.  Dunbar,  4  Ohio  Dec.  Re.,  237.  And  the  same 
was  taken  to  the  Supreme  Court  and  was  decided,  without  report, 
adversely  to  the  contention  of  the  plaintiff  herein.  See  table  of  cases. 
Bates'  Digest,  page  2502.  The  case  of  Radcliflf  v.  Radcliff,  8  Cir.  Dec., 
278,  is  directly  in  point,  and  also  against  the  contention  of  the  plaintiff. 

It  is  satisfactory  to  learn  that  this  case  will  be  taken  to  the  circuit 
and  the  Supreme  Courts,  and  it  is  greatly  desired  that  the  highest  courts 
will  define  the  subject  ** gross  neglect  of  duty,"  as  there  is  a  growing 
tendancy  among  the  members  of  the  bar  to  make  it  cover  nearly  every 
ground  for  divorce,  and,  therefore,  a  strong  tendency  to  its  abuse. 

The  court  is,  therefore,  of  the  opinion  that,  under  the  great  weight 
of  authorities,  especially  in  Ohio,  the  refusal  of  one  of  the  parties  to  con- 
summate the  marital  relation  by  refusing  to  have  sexual  intercourse,  is 
not  a  ground  for  divorce,  either  under  the  head  of  ^'gross  neglect  of 
duty"  or  *' willful  absence,**  as  has  been  held  in  Illinois,  Maine  and 
Massachusetts;  and  neither  is  it  "cruelty**  on  account  of  such  refusal, 
as  has  been  held  by  the  courts  of  Wisconsin. 

The  demurrer  of  the  defendant  to  the  petition  will  therefore,  be 
sustained,  and  the  same  la  hereby  dismissed. 

y.  C  Smith,  for  plaintiff. 

Kalker  &  Manck,  for  defendai^t. 


OFFICE  AND  OFFICER  ~  POLICE  COURT— EVIDENCE. 

[Superior  Court  of  Cincinnati,  General  Term,  January,  1900.] 
Smith,  Deniipsey  and  Jelke.  JJ. 

Jambs  D.  Ermston  v.  Cincinnati  (City.) 

1.  City  not  Bound  by  Findings  of  Powcb  Judgb — Evidencb. 

A  city  not  a  party  to  the  preceeding  is  not  concluded  nor  bound,  in  an  action  by 
a  de  facto  officer  to  recover  compensation,  by  the  finding  «f  the  ju4ge  of  a 
police  court  that  the  appointment  of  a  prosecuting  attorney  was  invalid, 
followed  by  a  finding  of  absence  and  the  appointment  of  another  person. 

2.  Appointbb  a  Db  Facto  Officer. 

Although  the  court  erred  in  making  the  appointment,  referred  to  above,  the 
appointee  was,  nevertheless,  a  de  facto  officer.  Ex  parte  Strong,  21  Ohio 
St,  610,  followed. 

3.  Db  Facto  Officer  Cannot  Rbcovbr. 

A  de  facto  officer  (although  his  acts  are  valid  as  to  third  persons)  who  has  been 
ousted  from  office,  cannot  recover  salary  for  fees  for  the  time  he  performed 
the  duties  of  the  office. 

42    S  &  C  P     Vol.  9 
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This  actioa  was  brought  by  the  plaintiff,  a  member  of  the  bar,  to 
recover,  the  sum  ol  $734.44,  with  interest,  on  the  ground  that  on  July 
5,  1897,  he  was  duly  appointed  by  Hon.  Ecfward  Schwab,  judge  of  the 
police  court  of  Cincinnati,  as  the  prosecuting  attorney  of  said  court, 
because  of  the  absence  of  the  regular  prosecuting  attorney ;  that  after 
such  appointment  he  performed  the  duties  of  said  office  until  December 
9,  for  which  he  claims  to  be  entitled  under  the  statute  to  compensation 
at  the  same  rate  as  is  paid  the  regular  prosecuting  attorney  of  said  court, 
viz.,  $6.02  per  day— in  all  $734.44,  with  interest. 
"  The  answer  admits  that  the  plaintiflf  is  a  member  of  the  bar;  that 
the  compensation  provided  by  law  to  be  paid  to  the  prosecuting  attorney 
of  the  police  court  is  at  the  rate  specified  in  the  petition,  and  denies 
every  other  allegation  of  the  same. 

The  section  of  the  statute  under  which  the  plaintiff  claims  to  have 
been  appointed  is  sec.  1815,  Rev.  Stats.,  and  is  as  follows: 

**When  there  is  temporary  inability  or  absence  of  such  prosecuting 
attorney,  the  judge  shall  appoint  some  competent  member  of  the  bar  to 
perform  the  duties  until  the  removal  of  the  itlability,  or  return  of  such 
prosecuting  attorney;  and  the  person  so  appointed  shall  be  paid  for  the 
time  occupied  in  the  same  manner,  and  at  the  same  rate,  as  such  prose- 
cuting attorney;  which  amount  may,  at  the  discretion  of  the  judge,  t>e 
deducted  from  the  salary  of  such  prosecuting  attorney.** 

Upon  the  issues  made  in  the  pleadings,  as  stated,  the  parties  went 
to  trial.  The  plaintiff  testified  that  he  served  as  prosecuting  attorney 
under  appointment  of  Judge  Schwab  from  July  5,  1J^97,  to  December  9, 
1897,  with  the  exception  of  certain  days,  for  which  he  asked  no  compen- 
sation. He  also  introduced  in  evidence  a  transcript  from  the  docket  of 
the  police  court,  as  containing  the  entry  making  his  appointment. 

It  was  also  stipulated  in  the  case  that  the  Supreme  Court,  by  pro- 
ceedings in  quo  warranto^  subsequently  instituted,  determined  that 
William  H.  Lueders  was  entitled  to  said  office  and  entered  judgment  of 
ouster  against  the  said  James  D.  Ermston  on  the  ground  that  he  was  the 
regular  prosecuting  attorney  under  appointment  of  the  Mayor,  and  that 
he  waas  such  regul^ir  prosecuting  attorney  at  the  time  of  the  appoint- 
ment of  the  said  Ermston  by  Judge  Schwab. 

The  transcript  of  the  minutes  of  the  police  court  of  Cincinnati  for 
Monday,  July  5,  1897,  is  as  follows: 

•'minutes  of  the    police  court  of  the  city  of  CINCINNATI   OHIO. 

**Monday,  July  5,  A.  D.,  1897. 
"The  police  court  of  the  city  of  Cincinnati  met  pursuant  to  adjourn- 
ment,  and  came  the  Hon.  Edward  Schwab,  judge-elect  of  the  police 
court  of  the  city  of  Cincinnati,  who  upon  the  first  Monday  of  April,  A. 
D.,  1897,  was  duly  elected  judge  thereof  at  the  municipal  election  held 
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by  the  voters  of  the  municipality  of  the  city  of  Cincinnati  was  duly  and 
legally  qualified  and  now  assumed  the  office  of  judge  of  said  police  court 
and  enters  upon  the  duties  thereof  and  orders  the  superintendent  of  the 
police  to  open  said  court  for  the  transaction  of  any  business  which*  may 
legally  come  before  said  court  for  its  consideration  [and  determination. 

**And  thereupon  came  the  Hon.  Thomas  J.  Noctor,  the  duly  elected 
and  qualified  clerk  of  the  police  court  of  the  city  of  Cincinnati,  together 
with  his  appointees  and  deputies,  John  J.  O'Dowd,  Esq.,  Charles  Hirsch- 
man,  Esq.,  and  John  B.  Menke,  Esq.,  and  having  presented  to  the  con- 
sideration of  the  court  his  certificate  of  election  and  appointments  to 
office,  were  duly  and  legally  qualified  to  assume,  and  did  assume  and 
enter  upon  the  performance,  and  discharge  of  their  duties  as  the  clerk 
of  said  police  court  and  as  deputies  thereof. 

**  'And  thereupon  came  James  D.  Ermston,  Esq.,  and  presented  to 
the  court  his  nomination  and  appointment  to  the  position  of  prosecut- 
ing attorney  of  the  police  court  of  said  city  of  Cincinnati,  which  said 
nomination  and  appointment  is  as  follows: 

**  *By  virtue  of  the  authority  in  me  vested,  I  Gustav  Tafel,  as 
Mayor  of  the  city  of  Cincinnati,  do  hereby  nominate  and  appoint  James 
D.  Ermston,  Esq.,  lo  the  position  of  prosecuting  attorney  of  the  police 
court  of  said  city. 

*'  *In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  the  city  of  Cincinnati,  this  5th  day  of  July,  1897. 

[Seal]  *•  *Gustav  Tafel,  Mayor.' 

**Also  presented  to  said  court  the  iollowing  oath  of  office: 

**  'I  have  this  day  administered  the  oath  of  office  to  James  D- 
Ermston,  Esq.,  as  prosecuting  attorney  ot  the  police  court  of  the  city 
of  Cincinnati,  Monday,  July  5,  1897. 

'*  'Gustav  Tafel,  Mayor.' 

**And  thereupon  came  William  H.  Lueders,  Esq.,  and  presented 
to  the  court  an  alleged  certificate  of  appointment  to  the  office  of  prose- 
cuting attorney,  signed  by  John  A.  Caldwell,  the  former  mayor  of  the 
city  of  Cincinnati,  and  such  proceedings  were  had  by  the  court  upon  said 
alleged  certificate  of  appointment  of  said  William  H.  Lueders,  Esq.,  by 
said  John  A.  Caldwell,  that  the  court  orders  and  directs  as  follows: 

**  *  As  to  the  prosecuting  attorney  of  tliis  court  I  decline  to  recog- 
nize the  alleged  appointment  of  William  H.  Lueders,  Esq.,  for  the  reason 
I  do  not  believe  John  A.  Caldwell  had  any  authority  to  act  in  the 
matter. 

**  *I  now,  therefore,  appoint  James  D.  Ermston,  Esq.,  as  acting  pro- 
secutor of  this  court.  And  it  further  appears  to  the  court  that  there  is 
an  absence  of  the  prosecuting  attorney  of  the  police  court,  James  D. 
Ermston,  Esq.,  is  hereby  appointed  to  perform  the  duties  of  said  office 
until  the  further  order  of  this  court.  **  *  Edward  Schwab, 

'*  'Judge  of  Police  Court.'  '' 
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The  decision  of  the  court  below  was  adverse  to  plaintiff  and  the  case 
was  dismissed.  Plaintiff  now  prosecutes  error  to  reverse  such  judg- 
ment. 

l&nless  there  is  a  temporary  inability  or  absence  of  the  regular  prose- 
cuting attorney  the  judge  of  the  police  cotu-t  has  no  power  to  appoint. 
As  William  H.  lyueders  was  the  regular  prosecuting  attorney,  and  as  he 
was  present  with  his  certificate  of  appointment  on  the  morning  of  July 
-6,  1897,  and  claimed  the  oflSce  of  prosecuting  attorney,  there  was  no 
absence  of  the  prosecuting  attorney. 

The  question  as  to  whether  the  appointment  of  William  H.  Lueders 
by  the  mayor  was  valid  was  a  question  of  doubt  and  difficulty.  State, 
«x  rel  Lueders  v.  Ermston  8  Cir.  Dec.,  83,  and  lends  confirmation  to 
the  presumption  of  law  that  the  judge  of  the  police  court  in  refusing  to 
recognize  the  validity  of  the  appointment  of  William  Lueders  acted 
in  good  faith.  Yet,  however  good  the  faith  of  the  judge,  the  fact  still 
remdins  that  there  was  no  absence  of  the  prosecuting  attorney,  and  that 
the  judge  therefore  had  no  authority  to  appoint  Mr.  Ermston. 

It  is  urged  by  plaintiff,  however,  that  the  finding  of  the  police  judge 
that  there  was  an  absence  of  the  prosecuting  attorney  is  concltisive,  and 
that  the  actual  fact  that  there  was  no  absence  can  not  be  shown. 

There  are  two  answers  to  this  position :  First,  the  finding  of  the 
judge  states  the  Mr.  Lueders  was  present  with  his  certificate.  And  as 
we  now  know  that  he  was  the  regular  prosecuting  attorney,  we  know 
that  he  was  not  absent;  second,  the  finding  of  the  judge  of  the  police 
•court  is  not  conclusive  upon  this  question  as  against  the  city  of  Cincin- 
nati. The  city  was  not  a  party  to  the  proceeding  and  is  not  bound  by 
the  finding  the  police  judge  may  have  made  upon  this  question. 

But,  notwithstanding  the  fact  that  the  court  erred  in  making  the 
appointment,  the  appointee  was,  nevertheless,  a  de  facto  officer,  because, 
as  decided  in  ex  parte  Strange,  21  Ohio  St.,  610: 

**To  constitute  an  officer  de  facto  of  a  legally  existing  office,  it  is  not 
necessary  that  he  should  derive  his  office  from  one  competent  to  invest 
him  with  a  good  title  to  the  office.  It  is  sufficient  if  he  derives  his 
appointment  from  one  having  colorable  authority  to  appoint.'* 

This  brings  us  to  tue  final  question  in  the  case,  which  is,  not 
whether  the  public  officer  who  pays  a  de  facto  officer  is  protected,  or 
whether  the  de  facto  officer  in  such  a  case  may  also  recover  from  the 
public,  or  whether  the  de  jure  officer,  may  recover  from  the  de  facto 
officer  but  whether  a  de  facto  officer,  who  has  been  ousted  from  office, 
but  who  has  not  been  paid  while  in  office,  may  recover  from  the 
public  the  salary  of  the  office  for  the  time  he  filed  the  same. 

The  weight  of  the  authority  is  adverse  to  the  right  of  the  ofiSicer  to 
recover. 

In  Meachum  on  Public  Officers,  sec.  331  the  result  of  the  examina- 
tion by  the  author  ot  the  authorities  is  stated  as  follows: 
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''But  while  the  acts  of  the  de facto  officer  are  thus  valid  as  to  third 
persons,  he  can  not  himself  acquire  rights  based  upon  his  defective  title. 
It  is  well,  settled,  therefore,  that  he  can  not  maintain  an  action  to 
recover  the  salary,  fees,  or  other  compensation/' 

In  stating  the  reason  of  the  rule,  the  author  quotes,  with  approval^ 
the  rule  adopted  by  the  courts  of  New  York,  viz: 

**Itis  the  settled  doctrine  in  this  state,  says  the  court  in  New- 
York,  that  the  right  to  the  salary  and  emoluments  of  a  public  office, 
attach  to  the  true  and  not  to  the  mere  colorable  title,  and  in  an  action 
brought  by  a  person  claiming  to  be  a  public  officer  for  the  fees  or  com- 
pensation given  by  law,  his  title  to  the  office  is  in  issue,  and  if  that  is 
defective  and  another  has  the  real  right,  although  not  in  possession,  the 
plaintiff  can  not  re€over.  Actual  incumbency  merely  gives  no  right 
to  the  salary  or  compensation. 

**rhe  right  of  the  intruder  to  recover  is  denied;  not  upon  the- 
ground  of  actual  fraud  on  his  part,  for  it  often  happens  that  he  is  not 
under  a  claim  of  right  but  under  di  prima  Jacie  title,  which  he  can  not  or 
may  not  know  to  be  invalid.  Nor  upon  the  ground  that  he  is  a  mere 
voltmteer  and  that  the  government  should  not  be  obliged  to  pay  him  for 
his  services,  for  in  most  cases  they  are  rendered  in  good  faith  and  under 
the  expectation,  both  on  his  part  and  on  the  part  of  the  public,  that  he 
is  to  receive  the  emoluments  of  the  office.  The  principle  is  that  the 
right  follows  the  true  title  and  the  court  will  not  aid  the  intruder  by 
permitting  him  to  recover  the  compensation  which  rightfully  belongs 
to  another." 

To  the  same  effect  is — Throop  on  Officers,  Sec,  517,  518;  Beech 
on  Public  Corporations,  Sec.,  186;  Fredeman  on  Municipal  Corpora- 
tions, sec.,  79,  p.  118;  Dillon  on  Municipal  Corporations,  sec.,  236, 
note  p.  319;  People  ex  rel  Dorsey  v.  Smith,  28  Cal.,  21;  Carroll  v. 
Siebenphaler,  37  Cal.,  193;  People  ex  rel  v.  Potter,  63  Cal.,  127;  Benke 
V.  Edgar,  67  Cal.,  182;  State  v.  Carroll,  38  Conn.,  449;  Mayfield  v. 
Moore,  63  111.,  428;  McCue  v.  County  of  Wapello,  56  Iowa,  698; 
DoUiver  v.  Park,  136  Mass.,  499  Kimball  v.  Alcorn,  45  Miss.,  151; 
Matthews  v.  Board  of  Supervisors,  53  Miss.,  715;  Meaghan  v.  County 
of  Storer.  5  Nevada,  196;  Philadelphia  v.  Gibbon,  60  Pa.,  136;  Com^ 
monwealth  ex  rel  v.  Slifer,  25  Penn.  St.,  23. 

It  is  probably  true  that  the  general  rule  has  been  departed  from  im 
New  Jersey,  but  the  New  Jersey  courts  themselves  recognize  that  their 
position  is  outside  of  the  great  current  of  authorities  on  this  question. 

Judgment  of  the  court  in  special  term  affirmed. 
Jelke,  J.  (Dissenting  opinion.) 

I  concur  in  the  foregoing  conclusion,  but  do  not  agree  with  my. 
colleagues  in  the  opinion  that  Mr.  Ermston  was  a  de  facto  officer. 

One  to  be  a  ^^  facto  officer  must  occupy  the  office  and  perform  its^ 
duties  under  color  of  law. 
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The  record  discloses  that  Judge  Schwab  in  proceeding  to  organize 
his  court  said:  *'I  decline  to  recognize  the  alleged  appointment  of 
William  H.  Lueders,  Esq.,  for  the  reason  that  I  do  not  believe  John  A. 
Caldwell  had  any  authority  to  act  in  the  matter,!'  and  thereupon  found 
Jthe  **absence'*  under  the  statute. 

The  plain  reading  of  the  law  at  that  time  gave  the  power  of  appoint- 
ment to  Mayor  Caldwell,  and  surprising  as  it  may  have  been,  and  invalid 
as  it  may  have  seemed,  such  was  its  reading,  and  I  do  not  beleive  that 
in  the  proceedings  of  the  organization  of  the  police  court,  Judge  Schwab 
had  any  right  to  pass  upon  the  validity  of  the  letter  of  the  law. 

The  law  could  only  be  tested  in  a  proper  proceeding  for  that  purpose 
in  a  court  of  competent  jurisdiction,  as  was  subsequently  had,  develop- 
ing the  error  of  Judge  Schwab's  unwarranted  exercise  of  judgment. 

The  record  shows  that  Mr.  Ermston  was  present  and  must  have 
known  of  this  basis  for  the  finding  of  "absence"  as  announced  by  Judge 
Schwab.  I  am  of  opinion  that  there  was  no  color  ot  law  for  the  appoint- 
ment of  Mr.  Ermston,  or  for  an  entry  upon  the  duties  of  the  office  by 
him,  and  that  he  entered  upon  the  office  and  performed  the  duties  at  the 
peril  of  receiving  no  compensation  therefore. 

D.  Thew  Wrighty  M,  F.  Wilson,  for  plaintifi. 

E,  G.  Kinkead,  Wade  H.  Ellis,  corporation  counsel  contra. 


LIMITATION  OF  ACTIONS— SAVING  CLAUSE. 

[Superior  Court  of  Cincinnati,  General  Term,  December,  1899.] 
Smith,  Dempsey  and  Jelke.  JJ. 

Frank  M.  Bkmis  v.  P.  C,  C.  &  St.  L.  Ry.  Co. 

^IMITATIONS — Failure  on  Account  of  Jurisdiction. 

Section  4991,  Rev.  Stat,  the  saving  clause  of  the  statute  of  limitations,  which 
provides  that  a  new  action  may  be  commenced  within  a  year,  applies  to  an 
action,  brought  honestly  and  in  good  taith,  which  fails  because  of  a  jnriidic- 
tional  defect  or  infirmity.  Such  action  is  "an  action  attempted  to  be  com- 
menced'* and  therefore  within  the  provisions  of  the  statute  referred  to. 

DlSMPSBY,  J. 

This  cause  comes  into  the  general  term  on  the  petition  of  the  plain- 
tifi in  error,  who  was  plaintiff  below,  complaining  of  the  action  of  the 
-special  term  in  sustaining  a  demurrer  to  his  petition  and  amended 
ipetition  below,  and  entering  a  judgment  of  dismissal  thereof,  with  costs 
against  him.     The  facts  appear  to  be  as  follows: 

The  original  petition  below  was  filed  November  30,  1898,  and  sum- 
inons  immediately  issued  thereon,  which  summons  was  served  upon  the 
defendant  on  December  5,  1898.  The  cause  of  action  against  defendant 
was  grounded  upon  an  alleged  illegal  arrest  and  false  imprisonment  of 
isaid  plaintiff  made,  as  alleged,  on  February  1,  1897,  while  plaintiff  was 
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a  passenger  upon  one  of  the  trains  of  defendant,  by  one  of  defendant's 
servants,  acting  in  the  course  of  his  employment. 

If  the  facts  stood  alone  as  thus  far  presented,  the  plaintifi's  right  of 
action  would  have  been  barred  under  our  statute  of  limitations,  sec.  4983, 
Rev.  Stat.  The  amended  petition  of  plaintiff*  however,  goes  on  to  state 
that  on  May  21,  1897,  the  said  plaintifl  commenced  an  action,  on  the 
same  cause  and  grounds  of  action,  in  the  circuit  court  of  the  United.States 
for  the  Southern  district  of  Ohio,  against  its  said  defendant,  which  is, 
and  was  then  a  corporation  under  the  laws  of  Ohio,  and  the  Wagner  Palace 
Car  Company,  which  was  a  corporation  under  the  laws  of  New  York,  the 
object  ot  said  action  being  to  recover  $25,000  for  the  alleged  arrest  and 
false  imprisonment  aforesaid;  that  such  proceedings  were  had  in  said 
cause  in  the  United  States  court  as  that  on  February  15, 1898,  a  demurrer 
of  the  said  palace  car  company  to  plaintiff's  said  cause  of  action  was  sus- 
tained, and  judgment  rendered  thereon  against  said  plaintifi  and  in 
favor  of  said  company;  that  on  January  31,  1898,  the  defendant  in  this 
case  answered  in  the  case  in  the  United  States  court ;  that  on  October  5, 
1898,  the  said  defendant  herein  filed  an  amended  answer  in  the  United 
States  court,  setting  up  two  defenses,  one  of  which  was  that  the  said 
circuit  court  had  no  jurisdiction  over  the  parties  or  the  subject  matter 
at  issue  in  that  court,  for  the  reason  that  there  was  no  controversy 
between  citizens  of  different  states;  that  such  action  was  had  by  said 
circuit  court  that  on  October  7,  1898,  that  it  sustained  the  defense  of 
the  defendant  above  set  forth  and  dismissed  said  action  in  said  circuit 
court;  that  said  action  in  said  United  States  circuit  court  failed  on  said 
October  7,  1898,  otherwise  than  upon  its  merits,  viz. :  because  of  want 
of  jurisdiction  in  said  court  to  hear  and  determine  the  merits  of  said 
action  at  law ;  and  that  this  action  is  now  commenced  within  one  year 
trom  said  October  7,  1898.  The  plaintifi  further  avers  that  said  action 
at  law  in  the  said  United  States  court  was  commenced  and  attempted  to 
be  commenced  within  the  time  allowed  by  the  laws  of  Ohio,  and  in  good 
faith,  and  in  the  belief  that  said  court,  which  is  a  court  of  general  and  com- 
petent jurisdiction,  had  jurisdiction  and  could  and  would  proceed  to 
hear  and  determine  said  action  upon  its  merits;  that  immediately  upon 
the  filing  of  the  petition  in  said  United  States  court,  viz. :  on  May  21, 
1897,  both  defendants  were  duly  served  with  summons  as  required  by 
law,  and  that  from  the  time  of  the  commencement  of  said  action  until 
said  October  5,  1897,  when  the  said  amended  answer  was  filed,  the  said 
defendant  at  no  time  demurred,  plead  or  objected  in  any  way  to  the 
jurisdiction  of  said  United  States  court. 

The  question  raised  by  the  demurrer  at  special  term,  and  presented 
here  for  .solution,  is  whether  the  facts  set  fotth  in  the  amended  petition 
with  regard  to  the  action  brought  in  the  United  States  court,  and  the 
|>roceedings  had  thereon,  are  sufficient  to  bring  the  plaintiff  within  the 
^viog  provisions  of  sec.  4991,  Rev.  Stat. 
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This  action  provides  that:  If,  in  an  action  commenced  in  due  time 
or  attempted  to  be  commenced,  a  judgment  for  the  plaintiflF  be  reversed^ 
or  the  plaintiff  fail  otherwise  than  upon  the  merits,  and  the  time  limited 
for  the  commencement  of  such  action  has,  at  the  date  of  such  reversal 
or  failure,  expired,  the  plaintiff,  or  if  he  die,  and  the  cause  of  action 
survive,  his  representatives,  may  commence  a  new  action  within  one 
year  after  such  date;  and  this  provision  shall  apply  to  any  claim  asserted 
in  any  pleading  by  a  defendant.** 

The  averments  of  the  amended  petition  show  that  by  reason  of  the 
disposition  made  of  the  case  in  the  United  States  court  the  plaintiff  in 
error  falls  within  the  class  of  sec  4991  Rev.  Stat. ,  whereby  a  saving  of 
rights  is  provided  for  such  plaintiffs  as  fail  otherwise  than  upon  the 
merits,  and  the  main  contention  between  the  parties  at  the  argument 
here  was  as  to  whether  there  was  or  was  not  an  action  commenced  or 
attempted  to  be  commenced  in  the  United  States  court,  the  point  in  con- 
troversy being  whether  jurisdiction  in  the  court  over  the  parties  and 
over  the  subject  matter,  or  over  either,  was  an  essential  to  the  legal 
validity  of  any  action  begun  or  attempted  to  be  begun. 

But  in  the  view  we  take  of  the  provisions  ot  our  own  statutes  and 
of  the  state  of  facts  before  us.  we  do  not  think  this  question  of  jurisdic- 
tion is  controlling.  It  is  true  that  it  is  said  in  various  cases  arising 
under  statutes  of  limitations,  that  '*a  suit  in  a  court  having  no  jurisdic- 
tion is  no  suit  at  all;  it  is  simply  a  nullity;**  and  that  the  pending  of  such 
a  suit  will  not  serve  to  stay  the  bar  of  the  statute  or  to  entitle  one  to  the 
provisions  for  extended  time  given  in  saving  clauses.  An  examination 
of  these  cases  will  show,  however,  that  they  all  arise  under  statutes 
which  provide  the  saving  clause  only  for  actions  commenced  in  due 
time.  And  therein  lies  the  distinction  between  those  statutes  and  our 
own.  Section  4991,  Rev.  Stat.,  which  may  be  aptly  termed  the  saving 
clause  of  our  statute  of  limitations,  provides  for  an  extension  of  time 
because  of  mishaps  arising  in  the  result  not  only  of  actions  commenced 
in  due  time,  but  also  of  actions  attempted  to  be  commenced  in  due  time. 
So  far  as  we  have  been  able  to  investigate,  we  have  not  found  in  any- 
other  statute  this  saving  provision  as  to  actions  attempted  to  be  com- 
menced in  due  time.  And  we  think  there  is  a  very  wide  distinction 
between  ''an  action  commenced**  and  *'an  action  attempted  to  be  com- 
menced.** The  very  phrase,  * 'attempted  to  be  commenced,'*  imports 
something  less  than  the  actual  commencement. of  the  suit;  it  implies  an 
effort  or  endeavor  to  have  the  action  commenced,  which  failed  of  ulti- 
mate accomplishment,  and  this  failure,  we  think,  might  be  occasioned 
by  any  defect  or  infirmity  in,  or  any  lack  or  omission  of  any  of  the 
essentials  necessary  or  requisite  to  the  legal  institution  of  an  action. 

Let  it  be  conceded  that  jurisdiction  in  the  court  over  the  parties 
and  over  the  subject  matter  is  essential  before  an  action  may  be  deemed 
legally  commenced;  and  that  a  failure  in  either  of  these  respects  would 
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render  the  alleged  action  a  nullity  as  an  action;  yet  if  such  an  action 
were  brought  honestly  and  in  good  faith,  and  failed  because  of  the  jur- 
isdictional defect  or  infirmity,  nevertheless  there  would  have  been  an 
attempt  made  to  commence  an  action ;  that  is,  there  would  have  been 
"an  action  attempted  to  be  commenced."  A  party  who  failed  in  such 
an  action  would  be  entitled  to  the  benefit  of  the  saving  provisions  of 
sec.  4991,  Rev.  Stat.,  and  the  section  as  amended  in  1894,  we  think,  was 
intended  to  cover  just  this  class  of  cases.  It  was  contended  at  the  hear- 
ing that  the  attempts  to  commence  an  action  provided  for  in  sec.  4991 
Rev.  Stat.,  were  those  attempts  designated  in  sec.  4988  Rev.  Stat.,  but 
th:;re  is  nothing  in  the  language  of  either  section  which  justifies  this 
conclusion.  Section  4991  Rev.  Stat.,  applies  to  any  action  attempted  to 
be  commenced,  and  there  is  no  limitation  as  to  how  the  attempt  shall 
be  made,  nor  any  language  restricting  its  provisions  to  the  character  of 
attempts  described  in  sec.  4988.  Section  4988,  Rev.  Stat.,  does  not 
define  what  shall  be  considered  as  attempts  to  commence  actions  but 
rather  singles  out  a  certain  class  of  attempts,  and  prescribes  that,  on  the 
performance  of  certain  conditions,  such  attempts  shall  be  deemed  more 
than  attempts;  that  is,  they  shall  be  deemed  equivalent  to  the  com- 
mencement of  an  action. 

A  short  history  of  the  several  sections  involved  in  this  discussion 
will,  we  think,  serve  to  make  the  legislative  intention  more  apparent. 
These  sections  are  sees.  4987,  4988  and  4991  Rev.  Stat.  Prior  to 
"  1894,  these  sections  read,  as  follows:  **Section  4987.  An  action  shall 
be  deemed  commenced,  within  the  meaning  of  this  chapter,  as  to  each 
defendant,  at  the  date  of  the  summons  which  is  served  on  him,  or  on  a 
co-defendant  who  is  a  joint  contractor,  or  otherwise  united  in  interest 
with;  *  *  *.**  * 'Section  4988.  An  attempt  to  commence  an  action 
shall  be  deemed  equivalent  to  the  commencement  thereof,  within  the 
meaning  of  this  chapter,  when  the  party  diligently  endeavors  to  procure 
a  service;  but  such  attempt  must  be  followed  by  service  within  sixty 
days." 

Under  this  section  it  was  held  in  B  &  O.  R.  R.  Co.  v.  Amback,  66 
Ohio  St.,  563,  that  to  entitle  one  to  the  t>enefits  thereof,  there  must  be 
a  summons  issued  before  the  expiration  of  the  limitation  governing  the 
cause  of  action.  And  it  is  not  unreasonable  to  infer  that  the  date  of 
this  summons  would  be  considered  the  date  of  the  commencement  of  the 
action. 

Section  4991  Rev.  Stat.,  provides  that:  "If,  in  an  action  com- 
.  menced  in  due  time,  a  judgment  for  the  plaintiff  be  reversed,  or  the 
plaintiff  fail  otherwise  than  upon  the  merits,  and  the  time  limited  for 
the  commencement  of  such  action  has,  at  the  date  of  such  reversal  or 
failure,  expired,  the  plaintiff,  or  if  he  die,  and  thecau  se  of  action  sur- 
vive, his  representatives,  may  commence  a  new  action  within  one  year 
after  such  date  ;  and  this  provision  shall  apply  to  any  claim  asserted 
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in  any  pleading  by  a  defendant."  It  will  be  observed  that  sec.  4991,  as 
set  forth,  provides  only  for  mishaps  **in  actions  actually  commenced  in 
diie  time;  *'  there  was  no  provision  for  ''actions  attempted  to  be  com- 
menced in  due  lime.**  Yet  there  was  a  class  of  attempts  to  commence 
actions  provided  for  by  sec.  4988,  and  made  equivalent  to  commenced 
actions,  and  these,  in  case  ol  the  happening  of  the  contingencies  pro- 
vided for  in  sec.  4991  were  undoubtedly  protected  by  the  provisions  of 
that  section. 

In  other  words,  prior  to  1894,  the  legislature  said,  under  sec.  4988, 
that  an  attempt  to  commence  an  action  by  filing  a  petition  and  issuin)^ 
summons  within  the  limitation  period  would  be  the  same  as  the  com- 
mencement of  an  action,  provided  due  diligence  be  used  to  obtain  service 
and  the  same  be  secured  within  sixty  days,  although  that  sixty  days 
might  be  beyond  the  period  of  limitation.  That  class  of  attempted  com- 
mencement of  actions  was  specially  provided  for,  was  taken  out  of  the 
general  class  of  attempts  and  was  grouped  with  the  class  of  commenced 
actions.  Being  grouped  and  classed  as  actions  commenced  in  due  time, 
they  were  necessarily  within  the  protecting  embrace  of  sec.  4991.  No 
other  class  of  attempts  was  provided  for.  On  March  16,  1894,  the 
legislature  amended  sees.  4988  and  4991;  sec  91  O.  L.,  73. 

So  far  as  sec.  4988,  was  concerned,  its  provisions  as  herein  quoted 
were  unchanged,  but  certain  supplementary  provisions  as  to  corporations 
were  added.  So,  likewise  as  to  sec.  4991,  certain  suppletory  provisions 
were  added  as  to  corporations,  and  in  addition  thereto  the  provisions  of  ^ 
the  section  were  made  applicable  to  plaintiffs  **in  actions  attempted  to  be 
commenced  in  due  time,**  as  well  as  to  those  actually  commenced  in 
due  time.  The  interpolation  of  this  class  of  actions,  we  think,  was 
intentional  and  significant,  and  is  not  explained  by  saying  that  the 
phrase  was  explanatory  only  of  the  class  of  attempts  provided  for  in  sec. 
4988,  because  that  class  of  attempts  had  already  been  provided  for  and 
protected  under  the  class  of  **actions  commenced  in  due  time.**  We 
think  that  by  this  provision  the  legislature  intended  to  protect  the 
rights  of  actions  of  plaintiffs  who  have  honestly  and  in  good  faith 
attempted  to  institute  suits,  but  who  have  failed  in  the  accomplishment 
bf  their  purpose  by  reason  of  some  infirmity  or  defect,  whether  it  be  in 
power  of  the  tribunal  selected  to  entertain  the  suit  or  in  other  respects. 

We  think  such  a  construction  of  this  section  as  amended  is  in  con- 
sonance with  the  true  spirit  and  puipose  of  our  whole  code  of  procedure, 
of  which  the  chapter  as  to  limitations  of  actions  forms  only  a  part.  One 
of  the  objects  of  the  code  was  the  promotion  of  justice  between  litigants  . 
by  sweeping  away  all  of  the  refinements  and  formalities  and  technicalities 
of  the  old  common  law.  Section  4948,  Rev.  Stat.,  provides  that  the 
provisions  of  the  code  shall  be  liberally  construed  with  a  view  to  pro- 
mote its  objects  and  assist  the  parties  in  obtaining  justice.  To  hold 
that  one  who  had  honestly,  and  in  good  faith,  and  in  due  time,  begun  a 
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proceeding  which  had  failed  because  of  a  defect  of  jurisdiction,  should 
not  have  the  benefit  of  thesa\ing  provision  ot  sec.  4991,  as  amended, 
would,  we  think,  be  flying  right  in  the  tace  of  the  provision  of  sec. 
4948,  and  would  in  effect  be  a  denial  of  justice  and  a  perversion  of  the 
objects  of  the  code.  It  is  the  opinion  ot  a  majority  of  the  court  that  the 
court  at  special  term  erred  in  sustaining  the  demurrer  below  and  in  its 
judgment  ot  dismissal,  and  its  action  in  that  regard  is  hereby  reversed. 

Smith,  P.  J.,  concurs. 
Jei^e,  J.,  dissenting. 

I  dissent  and  think  that  the  judgment  below  should  be  affirmed. 

I  am  of  opinion  that  the  words  **an  action  commenced,  or  attempted 
to  be  commenced,*'  in  sec.  4991  Rev.  Stat.,  are  used  apposiiively  to  the 
words  * 'commenced,*' in  sec.  4987,  Rev.  Stat,  and  **  attempt  to  com- 
mence,** sec,  4988,  Rev.  Stat.,  respectively. 

If  this  is  so,  then  an  action  '^attempted  to  be  commenced"  must  be 
such  a  beginning  of  a  suit  as  is  susceptible  by  ** diligent  enldeavor*'  and 
''service  within  sixty  days,"  under  sec.  4988,  Rev.  Stat.,  of  being  devel- 
oped into  an  action  which  can  proceed  to  judgment. 

The  suit  begun  in  the  federal  court,  which  court  had  no  jurisdiction 
over  the  panies,  was  a  nullity,  and  no  act  of  the  court  or  of  the  parties 
could  give  it  force;  a  judgment  rendered  therein  would  have  been  a 
mere  nothing  and  of  no  eftect. 

Vid.  B.  &  O.  R.  R.  V.  Ambach,  56  Ohio  St.,  653  and  554,  and  con- 
trast  this  with  Ross  v.  Willet.  4  Ohio  St.,  151,  152,  and  the  idea  is 
brought  out  that  there  must  be  something  in  the  beginning  which  by  the 
diligence  of  parties  or  in  dulgence  of  the  court  can  he  made  effective. 

Meisse  v.  McCoy *s  Adm.,  17  Ohio  St.,  226,  was  decided  before  sec. 
4991  Rev.  Stat.,  was  amended,  but  the  court,  at  top  of  page  230,  recognizes 
the  difiference  between  that  which  could  be  treated  as  a  mere  nullity 
and  that  which  could  not,  and  I  do  not  think  the  amendment  to  sec.  4991 
Rev.  Stat.,  by  the  insertion  of  the  words,  "or  attempted  to  be  com- 
menced,*' affected  this  fundamental  difference. 

In  Bowen  v.  Bowen,  36  Ohio  St.,  312,  and  Bechtold  v.  Fisher  6, 
Circ.  Dec.,  685.  "an  attempt  to  commence  an  action**  is  construed  in 
relation  to  certain  statutes  of  limitations,  why,  then,  are  not  the  words 
used  in  the  same  sense  in  a  statute  intended  to  save  the  running  of  those 
very  limitations? 

There  are  authorities  in  other  jurisdictions,  but  I  think  the  point 
is  recognized  it  not  expressly  decided  in  Ohio. 

Thomas  L,  Michie  and  foel  C,  ClorCy  for  plaintiff  in  error, 

Maxwdi  (d*  Ramsey  contra. 
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EASEMENTS— TURNPIKES— PRIVITY  OF  CONTRACTS. 

[Hamilton  Common  Pleas,  October,  1899.] 

Edward  and  R.  W.  Turpin  v.  Batavia  Pike  &  Miami  Bridge  Co. 

1.  Onb  Easbmbnt  cannot  bb  Imposed  upon  Another. 

A  reservation  by  an  owner  of  land,  in  granting  a  right  of  way  for  a  toll  road,. 
that  she  and  her  descendants  shall  have  the  right  to  pass  without  payment 
of  toll  through  the  gate  to  be  located  within  the  tract,  is  an  imposing  of  one 
easement,  upon  another;  and  the  privilege  of  passing  without  payment  of 
toll  can  not  be  claimed  by  descendants  more  remote  than  the  children  who- 
owned  the  fee  subject  to  the  dower  interest  of  their  mother,  by  whom  the 
grant  was  made. 

2.  Rights  under  Promise  by  One  Person  for  Benefit  op  a  Third. 

Descendants  of  the  original  grantor  of  such  a  grant  are  not  priyv  to  the  con- 
tract for  tree  passage  over  the  road  unless  they  were  capable  of  bein^  ascer- 
tained and  their  interests  were  of  a  fixed  and  definite  nature  at  the  time  the 
agreement  was  made,  and  children  of  the  third  generation  do  not  come 
within  that  class. 

HOLLISTER,  J, 

The  plaintiflEs*  grandfather,  Philip  Turpin,  was  the  owner  by  letters 
patent  by  the  United  States  of  a  tract  of  1,000  acres  of  land  in  Anderson 
township,  Hamilton  county,  Ohio,  which  is  now  owned  by  his  descend- 
ants of  the  third  generation,  two  of  whom  live  on  parcels  of  the  same; 
several  reside  in  the  vicinity,  who,  with  others,  non-residents  rent  the 
respective  parcels  owned  by  them  to  tenants,  who  usually  pay  for  the 
same  in  shares  of  the  crops,  in  the  husbanding  of  which,  they,  in  some 
instances,  use  their  own  teams,  and  in  others,  the  teams  of  their  land_ 
lords  in  travelling  over  the  high-way  hereinafter  referred  to  in  order 
to  convey  the  produce  of  the  land  to  the  market  at  Cincinnati. 

In  1837  the  Batavia  Pike  &  Miami  Bridge  Company  was  incorporated 
under  a  special  act  of  the  legislature,  with  authority  to  construct  a  turn- 
pike from  a  point  on  the  Miami  river  over  which  the  Union  bridge  was- 
subsequently  built  to  Batavia  and  poiiits  beyond  in  Clermont  and  Brown 
counties.  Prior  to  1839  Philip  died  and  his  property  was  managed  by 
his  widow,  Mary,  for  herself  and  their  children.  In  that  year  the  turn* 
pike  was  constructed  diagonally,  through  the  tract  for  a  distance  erf 
about  two  miles,  and  a  toll-gate  was  erected  on  the  road  within  the  tract 
and  near  its  western  boundary.  From  the  date  ot  the  construction  of 
the  turnpike  no  toll  was  charged  the  Turpins,  their  descendants,  tenants- 
or  employees,  until  a  time  shortly  before  the  date  of  filing  the  petitioa 
herein,  October  5.  1898,  a  period  of  about  sixty  years. 

The  defendant  having  demanded  toll  of  the  plaintiflFs  for  the  use  of 
the  road,  this  suit  was  instituted  by  them  for  the  purpose  of  enjoining^ 
such  collection  on  the  ground  that,  by  virtue  of  an  aggreement,  made 
by  the  defendant  with  their  grandmother,  on  the  consideration  for  the 
easement  granted  by  her  to  it  in  the  land  through  which  the  turnpike 
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was  to  run  and  through  which  it  was,  in  fact,  constructed  subsequently, 
they  were  exempted  from  the  payment  of  toll. 

That  an  agreement  of  some  kind  looking  to  this  end  was  made  can 
not  now  be  doubted.  The  acquiesence  of  the  defendant  for  so  long  a 
time  is  conclusive  evidence  of  it.  The  terms  of  the  agreement  are  nec- 
essarily involved  in  obscurity,  there  being  no  known  writing  embodying 
its  stipulations.  Edward  Turpin  says  that  his  father,  Edward  J.  Turpin 
told  him  that  the  grandmother  had  an  agreement  for  free  passage  of 
lierself,  heirs  and  tenants  within  the  bounds  of  the  farm.  Philip  ]. 
'Turpin,  a  son  of  Ebenezer,  testifies  that  his  father  told  him  that  his 
^[randmother  had  said  that  her  children  and  her  children's  children 
:should  pass  free  through  the  gate.  Miss  Hess,  who,  for  many  years 
assisted  her  brother  as  toll-gate  keeper,  said  that  the  ** Turpin  family" 
were  permitted  to  pass  free  of  toll.  In  the  petition  nothing  is  said  about 
^'tenants,'*  and  it  is  fair  to  conclude  from  this  circumstance,  from  the 
testimony  and  upon  the  probablities  that  at  best  such  agreement  as  was 
made  included  the  original  promisee,  Mary,  her  descendants  and  her 
and  their  employees. 

It  IS  claimed  by  the  plaintiffs,  that  as  their  grandmother  and  her 
childien  were  the  owners  of  the  land  at  the  time  the  easement  of  way 
was  granted  it  was  competent  to  her  to  reserve  for  herself  and  for  her 
descendants  and  employees  so  much  of  that  which  she  and  her  children 
had  as  she  pleased ;  that  the  reservation  to  pass  without  condition  along 
the  part  of  the  farm  occupied  by  the  roadway  was  simply  the  retention 
of  that  which  she  and  her  children  already  enjoyed  as  their  own,  and 
that  when  the  company  took  its  right  of  way,  the  estate  it  acquired  was 
a  right  of  way  subject  to  the  exemption  from  toll  of  the  classes  of  per- 
sons in  whose  behalf  the  reservation  was  made. 

It  is  not  denied  that  the  grandmother  might  have  made  a  valid  con- 
tract for  herself  and  possibly  as  agent  for  children,  who  were  the  owners 
of  the  fee  subject  to  her  dower,  exempting  her  and  them  from  the  pay- 
ment of  toll;  but  it  is  urged  that  the  fallacy  underlying  plaintiff's  claim 
is  found  in  the  necessity,  in  order  to  sustain  it,  of  imposing  one  ease- 
ment upon  another,  a  situation  not  recognized  by  the  laws  affecting 
estates  of  that  character. 

The  point  is  well  made.  The  land  is  the  servient  estate  over  which 
the  easement  of  way  appurtenant  is  dominant.  Of  course  several  persons 
or  classes  of  persons  may  be  entitled  to  a  way  over  the  same  land,  but 
theie  is  but  one  easement,  the  right  of  way,  howsoever  many  individ- 
uals are  interested  in  it,  and  but  one  servient  estate,  the  land.  And  the 
grantor  of  land  may  reserve  a  right  of  way  and  make  it  appurtenant  to 
the  land  to  run  with  it  forever.  But  these  suggestions  are  not  pertinent 
for  reasons  which  lie  in  the  nature  of  the  estate  granted  the  turnpike 
company.  That  estate  was  a  right  of  way  for  the  public  to  pass  along 
the  roadway  constructed  for  the  public  use  without  discrimination,  the 
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owners  of  the  land  retaining  the  fee.  Railroad  v.  Commissioners,  1 
Ohio  St.,  7794,  95;  Plankroad  v.  Cane,  2  Ohio  St.,  419,  426. 

Mrs.  Turpin  and  her  children  shared  this  right  with  the  public 
generally,  with  as  much  legal  authority  to  use  the  land  occupied  by  the 
road  way  as  they  ever  had,  so  long  as  their  method  of  use  was  not  incon- 
sistent with  the  character  of  the  granfcthey  had  made.  The  light  of  way 
now  claimed  was  the  very  substance  of  the  grant.  When  it  was  made 
Mrs.  Turpin  did  not  dispossess  herself  or  her  children  of  a  right  to  use 
the  highway.  What  she  did  part  with  was  the  right  she.  and  her  child- 
ren and  whosoever  should  follow  them  as  owners  of  the  servient  estate 
had  to  alone  use  their  land  for  passing  and  repassing  upon  it  as  they 
chose,  and  she  fixed  upon  one  locality  a  public  use  in  which  she  and  her 
children  fully  and  completely  participated.  She  could  not,  therefore, 
reserve  to  herself  and  them  a  way  which  the  very  grant  itself  secured 
to  the  grantors.  It  must  be  held  that  the  claim  of  plaintiffs  to  a  separate 
and  private  right  of  way,  different  in  kind  from -that  enjoyed  by  the 
public,  can  not  be  maintained. 

The  case  of  Lucas  v.  Turnpike  Co.,  86  W.  Va.,  427,  much  relied 
on  by  the  plaintiffs,  really  supports  this  conclusion;  for,  while  many  of 
the  facts  are  similar  to  the  lacts  in  this  case,  yet  it  was  held  that  under 
the  circumstances  the  land  was  the  servient  estate,  the  court  saying: 

**Counsel  tor  the  appellee  seeks  in  his  argument  to  show  that  a  turn- 
pike road  is  to  be  regarded  as  a  public  easement,  and  not  as  the  owner 
of  the  land  over  which  it  passes,  and  therefore  incapable  ot  supporting 
an  easement;  but  as  we  have  seen,  under  the  statute  in  Virginia  (section 
16,  c.  234,  2  Code,  1819),  it  is  provided  that  in  consideration  of  the 
expenses  the  proprietors  will  incur  in  opening,  improving  and  repairing 
the  said  road,  with  all  the  tolls  and  profits,  shall  be,  and  the  same  is 
hereby,  vested  in  the  respective  proprietors*  power,  in  prooortion  to 
their  respective  shares.  *  *  *  xf,  then,  the  company  is  the  owner 
of  the  land,  and  entitled  to  the  tolls,  why  may  they  not  pay  for  their 
right  of  way  and  material  for  constmcting  said  road  by  granting  a  right 
oi  passage.*' 

It  can  scarcely  be  doubted  that  if,  as  in  Ohio,  the  West  Virginia 
company  had  only  an  easement,  and  did  not  own  the  land,  the  court 
would  have  come  to  the  same  conclusion  this  court  has  reached  in  this 
case. 

But  one  other  point  remains  for  consideration.  It  involves  the  vexed 
question  how  far  a  promise  of  one  person  made  with  another  fpr  the 
benefit  of  a  third  person  may  be  enlorced  by  the  latter  against  the 
promisor. 

There  are  many  cases  in  Ohio  which  bear  upon  this  subject. 
Reference  may  be  made  to  Crumbaugh  v.  Kugler,  3  Ohio  St.,  544; 
Thompson  v.  Thompson,  4  Ohio  St.,  333;  Bagaley  v.  Waters.  7  Ohio 
St.,  360,  367;  Miller  v.  Florer,  15  Ohio  St.,  148,  151;  Trimble  v.  Strot- 
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her,  25  Ohio  St.,  378,  380;  Emmitt  v.  Brophy,  42  Ohio  St.,  82;  Society 
ot  Friends  v.  Hains,  47  Ohio  St.,  423;  Railroad  v.  Bank,  54  Ohio  St., 
60.  In  some  ot  these  the  point  decided  was  that  when  the  purchaser  of 
land  assumes  as  a  part  of  the  consideration  an  incumbrance  upon  the 
land,  the  holder  ot  the  lien  may  entorce  it  against  him.  The  reason  for 
this  is  stated  by  Mr.  Justice  Gray  in  Keller  v.  Ashford,  133  U.  S.,  610. 
He  shows  that  it  is  not  because  the  holder  of  the  lien  has  a  right  by 
virtue  of  a  contract  between  the  grantee  and  himself,  or  with  the  mort- 
gagor for  his  benefit,  but  that  *'the  suit  is  founded  rather  on  the  implied 
undertaking  the  law  raised  from  the  possession  ol  assets,  than  on  the 
express  promise,**  and  he  says  further: 

**If  one  person  agrees  with  another  to  be  primarily  libale  for  a  debt 
due  from  that  other  to  a  third  person,  so  that  as  between  the  parties  to 
agreement  the  first  is  the  principal  and  the  second  the  surety,  the 
creditor  of  such  surety  is  entitled  to  be  substituted  in  his  place  for  the 
purpose  of  compelling  such  principle  to  pay  the  debt.** 

In  others  of  the  cases  the  proposition  under  discussion  is  boldly 
put  as  in  the  syllabus  of  Emmitt  v.  Brophy,  supra,  where  it  is  said: 

"An  agreement  made  on  a  valid  consideration  by  one  person  with 
another,  to  pay  money  to  a  third,  can  be  enforced  by  the  latter  in  his 
own  name.** 

Trimble  v.  Strother  supra,  was  a  case  in  which  a  creditor  of  a  part- 
nership sued  the  promisor  on  a  contract  made  by  him  with  the  firm  to 
pa3'  the  liabilities  ol  the  firm  in  consideration  of  the  sale  and  transfer  of 
the  firm  assets  to  the  promisor.  It  was  held  that  the  creditor  could  not 
recover  in  that  case  because  before  the  plaintiff  assentea  to,  or  acted 
upon  the  promise  made  in  his  favor,  the  agreement  had  been  rescinded, 
but  Judge  White  in  delivering  the  decision  of  the  court  said: 

'*We  do  not  question  the  former  rulings  of  this  court,  that  a  party 
may  maintain  an  action  on  a  promi^  made  for  his  benefit,  although  the 
consideration  moved  from  another,  to  whom  the  promise  was  made. 
But  this  rule  must  be  understood  and  applied  with  its  proper  qualifica- 
tions." 

The  further  exeeption  to  the  rule  that  only  privies  to  a  contract  can 
enforce  it  is  found  in  that  class  of  cases,  illustrated  by  Trimble  v.  Strot- 
her supra,  in  which  a  creditor  may  reach  assets  of  his  debtor  in  the 
hands  of  a  person  who  has  promised  the  debtor  to  pay  the  debt.  Mr. 
Justice  Gra>,  in  Keller  v.  Ashford,  supra,  explains  this  exception  by 
saying; 

**The  doctrine  of  the  right  of  a  creditor  to  the  benefit  of  all  securi- 
ties given  by  the  principal  to  the  surety  for  the  payment  of  the  debt 
does  not  rest  upon  any  liability  of  the  principal  to  the  creditor,  or  upon 
any  peculiar  relation  of  the  suret}'  towards  the  creditor,  but  upon  the 
ground  that  the  surety,  being  the  creditor's  debtor,  and  in  fact  occupy- 
ing the  relation  of  surety  to  another  person  has  received  from  that  person 
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an  obligation  as  security  for  the  payment  of  the  debt  which  a  court  of 
equity,  will  therefore,  compel  to  be  applied  to  that  purpose  at  the  suit  (rf 
the  creditor." 

It  will  be  seen,  therefore,  that  the  real  reason  for  the  enforcement 
of  such  a  promise  does  not  lie  in  the  fact  of  contract,  but  is  found  in  the 
fact  that  the  promisor  has  assets  or  securities  in  his  hands  which  ar€ 
subject  to  the  promisor's  debts. 

The  court  has  found  no  Ohio  case  illustrating  exceptions  to  the  rule 
that  contracts  are  enforceable  only  between  privies  to  them,  embodying 
any  other  principle  than  that  just  now  expressed. 

On  the  contrary,  the  last  deliverance  of  the  Supreme  Court,  found 
in  Railroad  Co.  v.  Bank,  54  Ohio  St.,  60,  directly  affirms  the  principle. 
In  that  case  the  question  was  whether  or  not  a  payee  of  a  check  could 
maintain  an  action  against  a  bank  where  the  bank,  on  presentation, 
refused  to  pay  it,  the  drawer  having  at  the  time  a  credit  at  the  bank 
more  than  sufficient  to  pay  the  check.  It  was  contended  by  the  payee 
that  the  contract  between  the  banker  and  the  drawer  to  pay  the  drawer's 
checks  was  made  in  behalf  of  whomsoever  might  become  the  holder  of 
the  check.  But  this  contention  was  denied.  The  court  remarked  that 
the  most  recent  case  involving  the  principle  under  discussion  is  Emmitt 
V.  Brophy,  supra  and  said: 

**The  action  was  upon  a  bond  given  by  Emmitt  to  the  county  com- 
missioners in  the  sale  of  a  bridge  by  the  Scioto  Bridge  Co. ,  in  which 
Emmitt  obligated  himself  'to  pay  off  and  liquidate  all  claims  and  demands, 
whether  in  judgment  or  otherwise,  existing  against  said  bridge,  so  that 
the  full  use  of  said  bridge  may  enure  to  the  public  without  let  or  hind- 
rance.'  Brophy  at  the  time  was  a  judgment  creditor  and  the  owner  of 
all  of  the  claims  enumerated  in  the  bond.  Owen,  J.,  in  the  opinion, 
after  reciting  the  facts,  observes:  'These  facts  are  strongly  suggestive 
that  it  entered  into  the  contemplaticm  of  the  parties  to  this  bond  at  the 
time  of  its  execution,  that  tnis  particular  lien  of  the  plaintiff  upon  the 
bridge  was  to  be  discharged  by  Emmitt.  Its  existence  was  known  to 
them,  and  they  seem  to  have  left  nothing  to  conjecture.  Indeed,  If 
Brophy  and  Potter  had  been  expressly  named  as  the  leinholders,  it  is 
difficult  to  see  how  this  would  have  added  to  the  definiteness  of  the 
bond,  or  made  more  certain  the  intention  of  the  parties.  This  seems 
to  be  a  conclusive  answer  to  the  suggestion  that  there  is  want  of 
privity.'  " 

While  it  must  be  admitted  that  it  is  not  easy  to  appreciate  the 
privity  between  Emmitt  and  Brophy  sufficient  to  support  an  action  of 
assumpsit,  yet  it  is  clear  that  Emmitt  assumed  the  debt  owed  by  the 
county  to  Brophy.  The  bridge  was  assets  in  the  hands  of  the  com- 
missioners and  subject  to  the  payment  of  Brophy 's  lien.  When  Emmitt 
assumed  this  payment,  it  was  a  gift  to  the  public  of  that  amount  and 
substitution    of  Emmitt's  liability  for  that  of  the  county.     He  then 
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became  the  holder  of  assets  subject  to  Brophy'sdebt  which  could  be 
made  out  of  the  county  or  Emmitt  as  Brophy  might  elect.  The  princi- 
ple involved  is  precisely  the  same  as  that  so  clearly  put  by  Mr.  Justice 
Gray.  But  the  special  importance  of  Railroad  v.  Bank  supra,  in  the 
present  discussion  lies  in  the  further  comments  of  the  court  on  Bmmitt 
V.  Brophy,  supra  referring  to  the  quotation  last  made: 

*  *No  one  of  the  cases  cited/*  says  Judge  Spear,  *  ^carries  the  doctrine 
lurther  than  the  foregoing.  In  no  one  of  them  is  it  held  that  a  right  to 
sue  in  a  stratiger  case  be  raised  by  mere  implication:  Nowhere  is  it 
held  that  the  obligation  will  attach  in  favor  of  future  creditors  not 
named  and  not  known,  and  as  to  amounts  not  specified  or  then  ascertain- 
able, to  the  extent  of  giving  to  such  creditors  a  right  of  action  on  the 
contract."     (Italics,  this  court's). 

But  even  if  it  be  conceded  that  a  naked  promise  by  one  to  another, 
though  upon  a  valid  consideration  as  between  them,  may  be  in  Ohio 
enforced  by  a  third  person  for  whose  benefit  it  was  made,  yet,  under  the 
autnonty  of  Railroad  v.  Bank,  supra^  it  must  be  held  that  such  person 
must  be  capable  of  being  ascertained,  and  his  interest  be  of  a  fixed 
and  definite  nature,  at  the  time  the  agreement  was  made. 

And  so  this  court,  not  deciding  the  question  involved  in  the  con- 
cession first  made,  applying  the  principle  announced  in  Railroad  v.  Bank, 
supra^  must  conclude  that  such  an  agreement  as  it  is  found  Mary  Turpin 
made  can  not  he  enforced  by  her  grandchildren,  their  tenants  or 
employees.  At  the  time  of  contract  it  could  not  be  known  that  there 
would  be  grandchildren,  or  if  any,  how  many  there  might  be,  or  whether 
any  of  the  land  would  be  their*s  or  if  any,  how  much  each  would  own. 

The  views  of  the  court  on  the  proposition  under  discussion  are 
believed  to  be  the  law  in  Ohio,  as  may  be  deduced  from  the  cases  cited, 
and  are  in  consolance  with  the  modern  conclusions  on  the  subject  as 
found  in  Tweddle  v.  Atkinson,  1  B.  &  S.,  392;  Sandy  v.  Gaudy,  30  Ch. 
Div.,  57;  Marston  v.  Bigelow,  150  Mass.,  45:  Dumherr  v.  Rau,  135  N. 
Y.,  219;  Bank  v.  Grand  Lodge,  98  U.  S.,  123;  Keller  v.  Ashford,  133 
U.  S.,  610;  Ross  v.  Milne,  12  Leigh,  204;  Wald's  Pollock  on  Contracts, 
200.  202. 

Entertaining  these  views  it  is  not  necessary  for  the  court  to  pass  on 
the  question  whether  or  not  such  a  contract  should  be  in  writing,  or  to 
decide  that  even  if  Mrs.  Turpin  did  acquire  an  easement,  it  was  in  gross 
and  not  assignable  or  capable  of  being  inherited. 

Decree  for  defendant. 
John  Coffey^  for  plaintill. 

Edward  Colston  and  X.  D,  Bowers^  for  defendant. 

43     S.  &  C.  P.    Vol.  9 
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SUPERIOR  COURTS— ERROR— INJUNCTION— EASEMENTS. 

[Superior  Court  of  Cincinnati,  General  Term,  December,  1899.] 
Dempsey,  Jackson  and  Jelke,  JJ. 

Robert  Mitchbi,i,  Furniturb  Co.  v.  C,  C,  C.  &  St.  L.  Ry.  Co» 

1.  Jurisdiction  of  Gbnbrai,  and  Spbciai«  Tbrms. 

As  between  the  special  term  of  the  superior  court  and  the  general  term,  the 
former  is  a  court  of  original  jurisdiction  and  the  latter  a  court  of  error,  or  of 
appellate  jurisdiction. 

2.  Dissoi«viNG  AN  Injunction  Rbvibwabi3  as  Error. 

An  order  p^ranting  a  motion  to  dissolve  an  injunction  is  an  order  affecting  a 
substantial  right  made  in  a  special  proceeding,  which  may  be  reviewed  on 
error. 

3.  POWBR  TO  RBVIBW  DlSSOI^UTlON  OF  TBMPORARY  INJUNCTION. 

The  general  term  of  the  superior  court  has  power  to  review  on  error  the  order 
of  the  court  at  special  term  vacating  a  temporary  injunction. 

4  May  Issue  Injunction  During  Procbbding  in  Error. 

General  term  has  power  to  issue  a  temporary  injunction  during  the  pendency 
of  a  proceeding  in  error,  or  to  suspend  the  operation  of  an  order  in  special 
term  dissolving  a  temporary  injunction. 

5.  Abutting  Ownbr's  Easbmbnt  of  Way  in  an  Adjoining  Strbet. 

An  abutting  owner's  right  of  access  or  easement  of  way  in  an  adjoining  street 
extends  no  further  than  until  the  street  upon  which  the  property  abuts 
reaches  some  other  connecting  street  or  way. 

6.  Wherb  Ownrr  has  Adbquatb  Rbmbdy  at  Law. 

Where  damage  is  caused  to  an  owner  of  real  estate  abutting  upon  a  public 
street,  by  a  destruction  or  impairment  of  the  accessibility  to  said  real  estate 
over  said  street,  but  such  destruction  or  impairment  does  not  involve  A  tak- 
ing of  the  right  oi  access  or  easement  of  way,  as  defined  in  paragraph  five, 
and  there  is  an  adequate  remedy  at  law,  equity  will  not  interfere  in  behalf  of 
such  owner  by  injunction. 

Dbmpsey,  J. 

These  cases  of  The  Robert  Mitchell  Furniture  Company,  plaintiff 
in  error,  v.  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany, defendant  in  error,  and,  The  Robert  Mitchell  Ftumiture  Com- 
pany plaintiff  in  error,  v.  The  Baltimore  &  Ohio  South  Western  Rail- 
way Company,  defendant  in  error,  comes  into  the  general  term  on 
petitions  in  error  filed  for  the  purpose  of  reversing  orders  made 
at  special  term  vacating  certain  temporary  injunctions  previously 
granted  at  special  term,  whereby  the  detendant  railroad  companies 
were  prohibited  from  laying  and  constructing  various  railroad  tracks 
across  one  of  the  public  .streets  of  the  city  of  Cincinnati. 

As  is  apparent,  the  plaintiff  in  error  here  was  the  plaintiff  in  the -cases 
below.  The  facts,  which  are  pratically  admitted — are  exactly  the  same 
in  both  cases,  and  are  concisely  stated  as  follows:  Central  avenue  is 
one  of  the  main  thoroughfares  of  the  city  of  Cincinnati,  extending  from 
the  Ohio  river,  as  its  south  end,  northwardly  a  great  distance.  To  the 
west  of  said  Central  avenue;  and  parallel  therewith,  lie  John  street, 
Smith  i^treet  and  other  streets  all  commencing  at  the  river  and  extend- 
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tug  northwardly;  to  the  east  lie  Phim  street  Blm  street  and  others,  all 
parallel  with  Central  avenue,  commencing  at  the  river  and  extending: 
northwardly. 

Intersecting  these  various  north  and  south  streets,  and  connecting 
them  together  and  with  other  streets,  and  a  number  of  streets  running 
east  and  west,  and  on  a  generally  parallel  course  with  the  river  or  river 
front,  and  with  each  other.  Naming  these  streets  in  consecutive  order* 
beginning  with  the  first  one  north  of  the  river,  we  have  Water  street^ 
Front  street,  Augusta  street,  Second  street.  Third  street  and  Fourth 
street,  with  others  still  to  the  northward.  By  means  of  the  connection 
which  all  of  these  streets  make  with  each  other  and  with  other  streets 
to  the  north,  east  and  west,  communication  is  had  with  the  general 
street  system  ot  the  city.  The  plaintiff  is  the  owner  of  real  estate  on 
the  west  side  of  Central  avenue,  south  of  Second  street;  also,  on  the 
south  side  of  Second  street,  between  Central  avenue  and  John  street; 
also,  on  the  south  side  of  Second  street,  between  John  and  Smith  streets^ 
and,  also,  upon  both  sides  ot  Augusta  street,  west  of  Central  avenue 
On  this  real  estate  the  plaintifi  has  located  valuable  buildings,  lumber 
yards,  sheds  and  other  structures,  which  it  uses  in  and  for  its  business 
of  manufacturing  and  selling  furniture,  and  which  it  occupies  by  itself 
and  its  tenants  and  its  sub-tenants. 

The  value  of  plaintiff's  said  real  estate  and  plant  is  large  and  it  has 
a  large  amount  of  money  invested  in  the  same.  One  of  the  means  ot 
entrance  to  and  exit  from  said  properties,  for  its  customers,  is  north-* 
ward  on  Central  avenue  across  Second  street  toward  the  main  part  of 
the  city  and  the  railroad  centers,  but,  while  less  desirable  and  more 
inconvenient,  yet  entrance  to  and  exit  from  such  properties,  for  its 
customers,  may  be  had  over  Second  street  eastward ly  to  Plum  or  Elm 
street,  or  westwardly  to  Smith  street,  and  thence  northwardly  to  the  city 
proper  and  the  railroad  centers.  The  two  defeipidants  are  the  owners,  in 
severalty,  of  all  the  property  on  both  sides  of  Central  avenue  from  Sec-- 
ond  to  Third  street.  The  property  on  the  west  side  of  Central  avenue 
is  now  use<!  for  depot  purposes;  the  property  on  the  east  side  of  Central 
avenue,  lately  purchased  by  defendants,  is  intended  to  be  used  for  liJce 
depot  purposes.  The  city  of  Cincinnati,  by  an  ordinance  passed  July 
81,  1899,  by  its  board  of  legislation,  and  afterwards  approved  by  the 
board  of  city  affairs,  and  operating  under  the  provisions  of  sec.  3283,^ 
Rev.  Stat.,  granted,  on  certain  terms  and  conditions,  to  each  of  the 
defendants,  respectively,  the  right  to  build  and  construct  four  railroad 
tracks  across  Central  avenue  immediately  north  of  second  street,  con- 
necting the  property  and  depot  grounds  of  each  railroad  company  on  the 
west  side  of  Central  avenue  with  its  respective  property  and  contemplated 
depot  grounds  on  the  east  side  of  Central  avenue. 

No  complaint  is  made  about  the  formality  or  regularity  of  the 
passage  of    these  ordinances;   their  effect  is  what  is  complained  of. 
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There  is  evidence  tending  to  show  that  the  value  ot  plaintiflf's  real 
estate  and  plant  is  in  part  due  to  its  accessibility  over  Central  avenue  to 
its  customers  and  trade,  and  that  the  construction  and  laying  of  said 
irailroad  tracks  in  and  over  and  across  Central  avenue,  as  contemplated, 
and  the  use  and  operation  of  them  by  trains  and  locomotives  will  have 
the  effect  of  blocking  said  street  and  impeding  and  retarding  travel 
thereon,  and  in  consequence  thereof  will  destroy  in  great  part  the  acces- 
sibility of  plaintiflf's  plant,  and  thus  greatly  depreciate  and  lessen  the 
value  of  plaintift's  said  real  estate.  These  are  substantially  all  of  the 
facts. 

The  plaintiff  obtained  below  a  temporary  injunction  against  the 
laying  and  construction  of  said  tracks,  which,  as  we  said  before,  was 
dissolved  on  the  motion  of  the  railroad  companies.  In  this  action  of 
the  court  below  the  plaintiff  claims  there  was  error;  its  contention  is 
that  such  temporary  order  ought  to  have  been  continued  because:  1. 
The  railroad  companies  and  the  city  are  attempting  to  deprive  it  of  its 
private  property  without  first  making  to  it  compensation  therefore;  2. 
That  its  convenience  and  the  convenience  of  patrons,  in  their  right  of 
access  to  and  egress  from  said  properties  and  plant,  has  been  materially 
lessened  and  diminished;  and,  3.  That  the  operation  of  a  steam  rail- 
road, with  its  locomotives  and  trains,  across  this  avenue  would  be  a 
nuisance  and  contrary  to  law.  The  two  last  objections  made,  viz.: 
that  of  diminution  of  convenience  and  the  question  of  nuisance,  were 
«ot  argued,  by  counsel  for  plaintiff  in  error  either  at  the  oral  hearing 
^fore  us  or  in  his  brief;  and  as  our  understanding  of  the  law  is  that 
those  questions  are  settled  adversely  to  his  contention,  we  do  not  tonch 
upon  them  in  this  opinion.  Before  proceeding  to  the  main  question, 
however,  we  deem  it  wise  at  this  point  to  dispose  of  two  questions  raised 
by  the  counsel  for  the  defendants  in  error  herein. 

The  first  question  arose  on  a  motion  by  the  defendants  in  error  to 
dismiss  these  proceedings  for  that  the  general  term  had  no  power  to 
review  on  error  the  order  of  the  court  at  special  term  vacating  temporary 
injunction;  and  reliance  for  this  contention  was  had  upon  the  case  of 
•Cincinnati  College  v.  Nesmith  1  C.  S.  C.  R.,  255,  wherein  it  was  held 
that  an  order  dissolving  a  restraining  order  was  not  a  final  order  or 
judgment  to  which,  under  sec.  512  of  the  code,  now  sec.  6707,  Rev.  Stat., 
a  writ  of  error  would  lie.  The  reason  given  is  that  the  order  sought  to 
•be  reversed,  to  be  a  final  order,  must  be  one  which  in  effect  determines 
the  action  and  prevents  a  judgment.  But  this,  we  think  was  giving  a 
too  restricted  meaning  to  the  definition  of  a  final  order  as  provided  in 
sec.  6707,  Rev.  Stat.  However  this  may  be,  our  Supreme  Court  in 
Burke  v.  Railway  Co.,  46  Ohio  St.,  681,  has  held  that  an  order  overml* 
ing  a  motion  to  dissolve  an  injunction  is  an  order  effecting  a  substantial 
right  made  in  a  special  proceeding,  which  may  be  reviewed  on  error. 
We  think  the  converse  of  that  proposition  must  be  true,  and  hence  that 
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an  order  granting  a  motion,  to  dissolve  an  injunction  must  be  an  order 
affecting  substantial  right  made  in  a  special  proceeding,  and  conse- 
quently reviewable  on  error. 

A  second  objection  made  by  the  defendants  in  error  was  that  the  gen- 
eral term  had  no  power  to  issue  a  temporary  injunction  pending  the  pro- 
ceedings in  error.  While  a  decision  on  this  point  is  not,  in  view  of  the 
stipulation  of  counsel  herein,  necessary  in  this  case,  still,  for  the  settle- 
ment of  the  practice  hereafter,  we  have  deemed  it  proper  to  express  our- 
selves upon  it. 

Our  opinion  is  that  the  general  term  has  power  to  issue  such  tem-^ 
porary  injunction,  or,  what  is  in  effect  the  same  thing,  power  to  suspend 
during  the  pendency  of  the  proceeding  on  [error  the  operation  of  the 
order  at  special  term,  dissolving  the  injunction  previously  granted.  Iw 
Russell  V.  Fulton  Co.,  (Comrs).,  3  Circ.  Dec,  407,  the  circuit  court  o£ 
Fulton  county  held  that  they  had  power,  and  that  it  was  their  duty,  la- 
the interests  of  justice  in  that  case,  to  suspend  an  order  of  dissolutioHr 
until  a  petition  in  error  could  be  filed  in  the  proper  courts.  This  it 
seems  to  us,  was  an  extreme  exercise  of  the  power.  We  think  the  rea^ 
soning  of  the  Supreme  Court  in  Cincinnati  v.  Railwa'y  Co.,  56  Ohio  St.,. 
675,  warrants  the*  conclusion  we  have  come  to.  That  case  was  one 
where  an  injunction  had  been  granted,  and  a  petition  in  error  filed  in  the 
Supreme  Court  to  reverse  it;  and  the  court  held  that  by  the  filing  of  the 
petition  in  error  the  Supreme  Court  had  obtained  jurisdiction  over  the 
judgment,  and  on  motion  for  that  purpose  they  suspended  its  operatior^ 
until  the  petition  in  error  could  be  heard  and  disposed  of.  We  think  the 
principle  that  underlies  that  ruling  is  applicable  to  the  question  raised 
here. 

In  this  connection  we  have  not  overlooked  the  provisions  of  sec^ 
6573,  Rev.  Stat.,  which  gives  power  to  the  circuit  court  or  a  judge 
thereof,  upon  satisfactory  proof,  to  issue  an  injunction  as  a  temporary 
remedy  during  the  pendency  of  a  case  on  error  or  appeal  in  such  Court; 
nor  of  sec.  498,  Rev.  Stat.,  which  provides  that  all  laws  conferring  juris- 
diction, in  the  actions  over  which  the  superior  court  has  jurisdiction 
upon  common  pleas  or  circuit  courts  *  *  *  shall  be  held  to  extend 
to  the  superior  court  of  Cincinnati  as  fully  as  they  extend  to  the  com- 
mon pleas  unless  the  same  are  inconsistent  with  this  chapter  or  plainly  ' 
inapplicable.  In  the  original  act  organizing  this  court,  it  was  pro- 
vided that  such  laws  shall  extend  to  the  superior  court  as  fully  as  they 
extended  to  the  common  pleas  court  and  district  courts,  which  latter 
courts  were  the  immediate  predecessors  of  the  circuit  court.  See  S.  & 
C,  390. 

For  some  inexplicable  reason  the  application  of  these  laws  conferr- 
ing jurisdiction,  so  tar  as  they  extended  to  circuit  courts,  was  omitted 
when  sec.,  498,  was  amended  in  1885.  82,  O.  L.,  23.  What  the  effect 
of  this  omission  is,  or  what  would  be  the  proper  construction  ol  sec.  498/ 
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and  sec.  5578  Rev.  Stat.,  read  together,  we  do  not  now  pass  upon,  con- 
tenting ourselves  with  the  assertion  that  the  power  is  inherent  in  the 
general  term,  tor  good  cause  shown,  to  suspend  the  operation  of  the 
order  made  at  special  term  that  was  in  question  here.  We  think  that 
the  books  warrant  us  in  the  asstunption  of  this  position.  Thus,  in 
Elliott's  work  on  Appellate  Procedure,  the  authors  of  page  426  Sec.  504, 
speaking  ot  the  diflference  between  appellate  and  original  jurisdiction, 
says,  that  **while  the  two  kinds  of  jurisdiction  are  distinct,  yet  jurisdic- 
tion in  its  nature  original  must  necessarily  reside  in  ail  appellate  tribu- 
nals of  high  rank,  since,  without  such  jurisdiction  they  could  not 
•efifectively  carry  out  the  purpose  for  which  they  wete  created.  There 
must,  therefore,  dwell  in  all  such  tribunals  a  species  of  jurisdiction 
which  may  be  denominated  auxiliary.  This  auxiliary  jurisdiction  is  an 
incidental  attribute,  and  inheres  in  all  high  courts  as  a  necessary 
element  ot  their  existence.  A  power  essential  to  the  existence  of  a  high 
court  of  justice  and  necessary  to  enable  it  to  accomplish  the  great 
objects  of  its  existence  comes  into  being  with  the  court  itself.**  One 
branch  of  this  auxiliary  power  is  the  power  to  issue  injunctions  when 
necessary  to  enable 'an  appellate  court  to  fully  and  effect  ively  exercise 
its  appellate  jurisdiction.  See  Elliott's  Appellate  Procedure,  sec,  612. 
And,  although  there  may  be  provisions  in  codes  apparently  conferring 
such  power  of  injunction  upon  appellate  courts,  as  in  sec.  5578,  Rev. 
Stat.,  yet  such  statutes  do  not,  in  fact,  confer  original  jurisdiction  in 
this  behalf,  but  are  simply  declarative  of  a  general  pinciple  of  law,  that 
such  courts  may  grant  injunctions  in  aid  of  their  appellate  power  and 
jurisdiction.  The  only  question  that  can  arise  is  as  to  the  extent  and 
scope  of  the  power,  and  not  as  to  the  existence  of  the  power;  the  time  of 
limitation  being  not  to  extend  •the  power  beyond  matters  properly 
•embraced  within  the  appellate  jurisdiction.  Elliott's  Appellate  Pro- 
«cednve,  Sec.,  512.  And  by  appellate  jurisdiction,  in  this  connection,  is 
imeant  **the  authority  of  a  superior  tribunal  to  review,  reverse,  correct 
^r  affirm  the  decisions  of  an  inferior  judicial  tribunal  in  cases  where  such 
<lecisions  are  brought  before  the  superior  court  pursuant  to  law," 

That  the  general  term  of  this  court  is  such  a  superior  tribunal,  as 
defined  above,  admits  now,  we  think,  of  no  doubt.  The  superior  court 
of  Cincinnati  is  peculiarly  constituted  and  organized  as  a  court  of  orig- 
inal jurisdiction,  and  then  of  appellate  jurisdiction  as  to  its  own  orders 
4md  judgements.  But  the  case  of  Dean  v.  King,  22  Ohio  St.,  118,  133, 
'has  permanently  settled  the  question  that  as  between  the  special  term  of 
this  court  and  the  general  term,  fhe  former  is  a  court  of  original  juris- 
diction and  the  latter  a  court  of  error,  or  of  appellate  jurisdiction. 

This  brings  us  to  the  main  question  in  this  case,  which  is  the  con 
tention  of  plaintifi  in  error  that  it  has  been  deprived  of  rights  of  prop 
^erty  without  compensation  being  previously  made  to  it.     This  contention 
is  based  upon  two  grounds:     1,   That  by  reason  of  the  sitttation  and 
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location  of  its  properties  it  has  an  easement  in  Central  avenue.a  right  of 
access  to  its  properties  along  Central  avenue,  of  which  it  can  not  be 
deprived  until  it  be  previously  paid  therefore;  and  2,  that  by  reason  of 
the  impediments  and  obstructions  that  will  be  placed  by  these  tracks, 
locomotives  and  dhrs  across  Central  avenue,  travel  will  be  so  deflected 
that  the  value  of  its  properties  as  places  of '  trade  and  business  will  be 
materially  diminished  and  depreciated,  and  that  for  this  loss  in  value  it 
is  entitled  to  be  paid,  and  that  before  the  damage  is  inflected. 

As  to  the  plaintiff  in  error's  contention,  concerning  the  right  of 
access  to  its  properties,  it  may  be  said  that  such  a  right,  in  a  general 
sense,  is  firmly  recognized  in  Ohio,  and,  to  the  extent  that  it  has  been 
recognized,  is  considered  as  much  property  as  the  [lot  of  land  itself  to 
which  it  is  attached.  But  none  of  the  cases  in  Ohio  have  attempted  to 
limit  or  define,  within  exact  bounds,  the  extent  of  this  right.  The 
tiiree  leading  cases  in  Ohio  are  Crawford  v.  Deleware  7  Ohio  St.,  469; 
Street  Ry.  Co.  v.  Cumminsville,  14  Ohio  St.,  623,  and  Railway  Co.,  v. 
Lawrance,  38  Ohio  St.,  41,  and  in  all  of  these  cases  the  question  arose 
as  to  abutters  whose  lots  immediately  abutted  ot  fronted  on  the  street 
out  of  which  the  controversy  arose.  Whether  this  right  of  access 
is  a  mere  right  of  ingress  and  egress  to  and  from  the  lot  owner's 
land  to  the  street  in  front  thereof,  and  is  confined  to  the  space 
of  ground  included  between  his  lot  lines  produced  into  the  street, 
or  whether  ii  includes  a  private  right  or  easement  of.  way  along 
the  whole  street  in  front  of  the  lot  to  an  extent  limited  bj'  the  intersec- 
tion of  cross  streets,  or  whether  it  gives  him  a  general  easement  or  private 
Tight  of  way  not  only  in  the  street  on  which  his  property  abuts  to  its 
full  length,  but  also  in  all  adjacent  and  connecting  streets  to  their  lull 
length,  are  questions  that  have  not  been  presented  in  Ohio  and  are  not 
4Mitisfactorily  answered  in  any  of  the  books  or  reports  that  have  been  at 
our  command. 

Elliott  in  his  work  on  railroads  discussing  these  questions.  Sec, 
1086,  Vol.,  3,  says:  **  Although  there  are  many  authorities  which  hold 
that  one  who  purchased  property  with  reference  to  a  map  or  plat  show- 
ing certain  streets  has  a  right  against  the  donor  or  grantor  to  have  all 
such  streets  kept  open,  we  suppose  no  such  extensive  right  exists  as 
against  the  general  public,  and  that  the  land  owner  has  special  rights 
tinder  ordinary  circumstances  only  in  the  street  upon  which  his  prop- 
erty abuts.  Whether  that  right  extends  in  any  way  to  other  portions  of 
the  street  than  that  upon  which  his  property  directly  abuts  is  a  disputed 
question.  *  *  *  It  seems  clear  to  us,  however,  that  upon  principle 
the  land  owner's  easement  of  access  must  as  a  general  rule  include  the 
right  to  have  so  much  of  the  street  kept  open  at  least  as  will  give  him 
an  outlet  to  some  connecting  street.     *    *    **' 

Lewis,  in  his  work  on  Eminent  Domain,  manifests  a  like  uncer- 
tmnity  as  to  the  extent  of  this  right.     At  sec.  114,  he  says:     **The 
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abutting  owner  has  a  private  right  of  access  to  his  property  over  the 
street  which  is  as  inviolable  as  his  property  in  the  lot  itself.  *  *  * 
The  extent  or  limits  of  such  rights  and  easement  can  not  well  be  defined. 
But  in  general  they  include  the  right  to  use  the  street  as  an  outlet  from 
the  abutting  property  to  a  connecting  highway,  by  any  mode  of  travel 
or  conveyance  appropriate  to  a  highway ;  and  also  to  use  the  street  in 
front  of  the  property  in  connection  with  the  use  and  enjoyment  of  the 
property  in  such  manner  as  is  customary  or  reasonable.'*  In  analyzing 
the  grounds  upon  which  this  right  of  access  as  a  right  of  property  is 
based,  Lewis,  in  the  foregoing  section,  further  says  that  they  may  be  set 
fonh  as  follows:  *'When  the  owner  of  a  tract  of  land  lays  the  same  out 
into  lots  and  streets,  and  sells  the  lots,  the  purchasers  of  such  lots 
acquire  as  appurtenant  thereto  a  private  right  of  way  and  access  over 
the  streets.  This  private  right  arises  without  any  express  grant  and 
in  the  absence  of  any  statute.  The  law  presumes  that  tUe  parties  had  in 
mind  the  advantage  to  be  derived  from  the  use  of  the  proposed  streets, 
and  implies  a  right  to  such  use  as  a  part  of  the  grant;  *  *  *  and 
the  existence  of  these  private  rights  and  easements  is  entirely  indepen* 
dent  of  the  mode  in  which  the  highway  is  established,"  whether  by 
dedication,  expressed  or  implied  grant,  by  lorced  sale  or  condemnation, 
and  whether  the  state  or  interest  which  the  public  acquires  in  the  soil 
of  the  street  be  a  fee  or  less.  For  precision  and  concisement  of  state- 
ment of  the  right  created  with  reference  to  the  lot  itself  and  to  the 
public,  we  refer  to  Johnson  v.  Old  Colony  R.  R.,  18  R.  I.,  642,  wherein 
it  is  laid  down  that  whei\  a  lot  has  been  sold  with  reference  to  a  platted 
street,  which  afterwards  is  established  as  a  public  street,  there  arises  in 
the  lot  purchaser,  as  appurtenant  to  his  lot,  a  private  right  or  easement 
of  way  in  the  street,  upon  which  private  right  of  way  is  superimposed 
a  public  highway,  and  which  appurtenant  private  right  of  way  would 
remain  in  the  lot  owner  should  the  street  ever  be  abandoned  as  a  public 
street.  In  other  words,  the  theory  is  that  anterior  and  superior  to  the 
rights  that  arise  to  the  public  generally  in  the  street,  is  the  right  that 
accrues  to  the  lot  owner,  and  this  right  of  the  lot  cJwner  is  preserved  to 
him  even  after  the  public  right  and  interest  in  the  street  have  ceased. 
The  only  case  we  have  been  able  to  find  in  which  the  extent  of  this 
anterior  and  superior  right  of  the  lot  owner  has  been  defined  and  limited 
is  Hawley  v.  Mayor,  33  Md.,  270,  wherein  the  court,  at  page  280,  lays 
down  this  doctrine: 

*'The  law  is  now  too  well  settled  to  admit  of  any  doubt,  that  if  the 
owner  of  a  piece  of  land  lays  it  out  in  lots  and  streets,  and  sells  lots 
calling  to  bind  on  such  streets,  he  thereby  dedicates  the  streets  so  laid 
out  to  public  use.  This  rule  is  founded  on  the  doctrine  of  implied  cove* 
nants,  and  the  dedication  will  be  held  to  be  co-extensive  with  the  right 
of  way  acquired  as  an  easement  by  the  purchaser.  It  is  upon  the 
implied  covenant  in  the  grant  to  him  (the  purchaser)  that  the  dedication 
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to  public  uses  rests,  and  such  dedication  must  necessarily  be  measured 
by  the  limits  of  the  rights  he  has  acquired  by  virtue  of  his  grant.  *  * 
*  The  doctrine  of  implied  covenants  will  not  be  held  to  create  a  right 
of  way  over  all  the  lands  of  a  vendor  which  may  lie,  however  remote, 
in  the  bed  of  a  street.  The  lands  must  be  contiguous  to  the  lot  sold, 
and  there  must  be  some  point  of  limitation. 

**The  true  doctrine  is,  as  we  understand  it,  that  the  purchaser  of  a 
lot  calling  to  bind  on  a  street,  not  yet  opened  by  the  public  authorities, 
is  entitled  to  a  right  of  way  over  it,  if  it  is  of  the  lands  of  his  vendor, 
to  its  full  extent  and  dimensions  only  until  it  reaches  some  other  street 
or  way.  To  this  extent  will  the  vendor  be  held  by  the  implied  covenant 
of  his  deed,  and  no  further.*' 

We  have  been  able  to  find  no  case,  and  we  have  made  extensive 
search,  which  has  extended  the  riti:ht  of  the  lot  owner  beyond  the  point 
defined  in  the  Maryland  case,  because  of  the  fact  that  the  street  has  been 
opened  to  public  use,  or  brought  into  connection  with  streets  opened  to 
the  public.  In  New  York,  in  Fearing  v.  Irwin,  56  N.  Y.,  — ,  the  hold- 
ing was  the  other  way,  viz.  -.  that  no  constitutional  right  was  invaded 
where  a  right  of  way  in  a  street  was  taken  from  the  owner  of  adjoining 
lands,  when  access  is  left  to  such  lands  by  another  street. 

In  the  uncertain  state  of  the  law  upon  this  point,  the  members  of 
this  court  have  not  been  able  to  agree  upon  a  rule  which  ^  ill  accurately 
and  exactly  fix  the  bounds  and  limits  to  be  set  upon  this  easement  or 
right  of  the  lot  owner,  known  as  the  right  of  access;  but  we  are  all 
agreed  that,  as  the  adjudications  are  now,  the  right  extends  no  further 
than  until  the  street  upon  which  the  property  abuts  reaches  some  other 
street  or  connecting  way.  This  conclusion  upon  our  part  disposes  of 
the  claim  made  by  plaintiff  in  error  to  an  easement  of  way  or  right  of 
access  in  Central  avenue,  north  ot  Second  street,  as  a  property  right 
appurtenant  to  the  various  pieces  of  realty  heretotore  set  lorth  herein. 
As  all  ot  the  realty  described  abuts  on  streets  having  unobstructed  com- 
munication and  connection,  practically  in  all  cases,  at  both  ends  ot  the 
various  blocks,  with  other  public  streets  than  Central  avenue,  and  by 
means  ot  which  streets  plaintiflf  in  error  can  reach  the  city  proper  and 
the  railroad  centers,  and  be  reached  from  said  localities  by  its  patrons 
and  customers,  it  follows  that  in  Central  avenue,  north  of  Second  street, 
it  has  no  easement  or  right  particular  and  private  to  itselt  and  indepen- 
dent  of  the  right  the  great  public  has  in  such  avenue  as  a  highway; 
,  hence,  no  right  of  private  property  of  its,  based  on  those  grounds,  was 
interfered  with,  apd  its  case  on  that  theory  must  fail. 

As  to  the  second  contention,  that  by  reason  of  the  obstructions 
placed  in  Central  avenue  the  properties  of  plaintiffs  in  error  have  been 
greatly  damaged  in  value,  the  question  before  us  is  not  whether  the  plain- 
tiff in  error  is  or  is  not,  either  under  the  principles  of  the  common*  law 
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or  by  force  ot  sec.  8283,  Rev.  Stat.,  entitled  to  recover  damages  from 
the  defendants  herein;  on  that  question  we  do  not  express  any  opinion. 
The  real  question  is  whether,  conceding  that  damages  have  been  stis- 
tained  and  that  plaintiff  is  entitled  to  recover  therefor,  such  damages 
are  within  the  constitutional  provision  that  the  compensation  mtist  be 
first  ascertained  and  paid,  and,  until  so  ascertained  and  paid,  the  plain- 
tiff in  error  is  entitled  to  an  injunction. 

Section  19,  art.  I,  of  the  constitution  of  1851,  provides  that  where 
private  property  shall  be  taken  to  public  use,  compensation  must  first  be 
made  therefor;  and  sec.  13,  art.  V,  in  reference  to  the  acquisition  of 
rights  of  way  by  corporations  practically  provides  the  same  thing.  Our 
constitution  provides  for  previous  payment  only  for  property  taken ;  it 
does  not  maice  a  like  provision  for  property  damaged. 

There  is  a  distinction  between  the  two  acts,  and  so  well  recognized 
is  it,  that  in  the  constitutions  of  many  of  the  states,  newly  made  or 
revised  since  1870,  notably  in  Illinois  and  West  Virginia,  provision  is 
now  made  for  previous  payment  in  case  of  property  damaged.  (See  24 
C^itral  L.  J.,  page  51,  Article  on  Abutter's  Rights).  Prior  to  that  time 
it  had  been  uniformly  ruled  that  the  '* taking'*  required  by  the  constitu- 
tion must  be  a  physical  taking,  or  such  a  taking,  as  according  to  the 
nature  of  the  property  involved,  would  be  equivalent  to  a  physical 
taking.  In  United  States  v.  Osborne,  147  U.  S.,  248,  it  was  held  that 
"where  there  is  no  direct  taking  .of  the  estate  itself,  in  whole  or  in  part, 
and  the  injury  complained  of  is  the  infliction  of  damage  in  respect  to  the 
complete  enjoyment  thereof,  a  court  of  equity  must  be  satisfied  that  the 
threatened  damage  is  substantial,  and  a  remedy  at  law,  in  fact,  inade- 
quate, before  a  restraint  will  be  laid  upon  the  progress  of  a  public 
work;  and  if  the  case  made  discloses  only  a  legal  right  to  recover 
damages,  rather  than  to  recover  compensation,  the  court  will  decline  to 
interfere,  /.  e.  by  injunction.''  We  think  the  doctrine  ot  this  case  is 
applicable  to  the  case  at  bar  .  If  the  plaintiff  in  error  be  entitled  to 
damages,  upon  which  we  do  not  express  any  opinion,  the  remedies  pre- 
scribed under  our  system  of  jurisprudence  are  entirely  adequate  to 
secure  in  full  justice.  As  a  consequence,  we  find  no  error  in  the  ruling 
of  the  court  at  special  term  in  dissolving  the  temporary  injunction  allowed 
and  its  action  in  that  regard  is  hereby  affirmed. 

Pending  the  consideration  of  these  cases,  notice  was  served  upon 
the  court  by  plaintiff  in  error  that,  in  the  event  of  a  ruling  adverse  to  it 
counsel  would  apply  for  a  further  suspension  of  the  order  of  dissolution 
made  at  special  term  to  enable  him  to  file  a  petition  ii»  error  and  apply 
to  the  Supreme  Court  for  relief. 

In  view  of  the  important  questions  and  interests  involved  in  this 
case,  the  court  has  deemed  it  right  and  just  that  such  a  suspension 
shoul'd  be  granted ;  but,  in  order  that  the  matter  may  be  presented  to 
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the  Supreme  Court  with  celerity  and  diligence,  has  also  thought  that 
jsuch  suspension  should  not  be  for  a  longer  period  than  five  days  from 
^e  entry  to  be  made  in  this  court  under  this  decision. 

IVm.  L.  Dickson,  for  plaintiff  in  error. 

Edward  Colston  and  S,  O,  Bayless^  contra. 


RIPARIAN  OWNERSHIP— CHANGING  GRADE— COMMISSIONERS. 

[Lorain  Common  IMeas,  November  27,  1899.] 
Thomas  Gawn,  v.  Charlbs  E.  Wilson  bt  al. 

1.  Changing  Gradb  in  Building  Bridgb  Approach— Injunction, 

The  owner  of  improved  real  estate  within  the  limits  of  a  mnnicii>al  corpora- 
tion, is  entitled  to  an  injunction  to  restrain  the  county  commissioners  from 
materially  chaogins  the  grade  of  the  street  in  front  of  said  real  estate,  for 
the  pnrpose  of  making  an  approach  to  a  county  bridge,  until  he  has  been 
'       first  compensated  for  damage  sustained  thereby. 

1.  Riparian  Ownbrship  Bxtbnds  to  Cbntbr  op  Strbam. 

In  Ohio,  the  owner  of  land  upon  the  banks  of  a  navigable  stream  owns  the  soil 
under  the  water  to  the  center  of  the  stream. 

-8.  Right  op  Accbss  to  Navigabi«b  Strbams. 

Riparian  owners  have  the  ri^ht  of  access  to  and  from  navigable  rivers  and  can- 
not be  deprived  thereof  without  due  compensation. 

^,  Right  to  Swing  Bridgb  Must  bb  Appropriatbd. 

The  secretary  of  war's  approval  of  the  plans  of  a  county  bridge  across  a  navi- 
gable stream  does  not  confer  upon  tne  county  commissioners  the  right  to 
swin^  said  bridge  in  front  of  the  property  of  a  private  owner  without  first 
acquiring  the  right  to  do  so. 

2?YE,  J. 

The  plaintiflf  by  his  petition  says,  that  the  delendants  are  the  board 
of  county  commissioners  of  Lorain  county,  Ohio :  and  that  they  are  in 
process  of  constructing  a  swing  bridge  across  Black  river,  near  the  prop- 
•erty  of  the  plaintiflf,  which  is  described  in  the  petition. 

There  are  two  features  to  this  case,  and  I  will  take  them  up  and 
xx)nsider  them  separately. 

One  claim  of  the  plaintiff  is,  that  the  defendants  are  constructing 
the  east  end  pier  or  abutment  in  the  public  highway,  opposite  to  the 
plaintifif's  residence  property,  and  adjacent  to  a  private  road  or  way 
which  he  has  leading  to  other  property;  that  the  defendants  are  about 
to  erect  said  abutment  in  the  highway,  known  as  East  Erie  avenue,  in 
front  of  his  residence  property :  and  that  the  defendants  propose  and 
threaten  to  grade  up  said  East  Erie  avenue,  in  front  of  his  residence 
property,  several  feet  above  the  surface  of  his  lot. 

The  plaintiff  further  says  that  the  grade  of  said  East  Erie  avenue  has 
been  established  for  many  years,  and  that  he  had  built  his  house  and 
improved  his  residence  property  with  reference  to  the  grade  of  said  ave- 
nue, and  that  if  the  defendants  are  permitted  to  raise  the  grade  of  said 
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avenue  in  front  of  his  residence  property,  it  .will  greatly  damage  the 
same  and  deprive  him  of  certain  property  rights  therein. 

The  other  branch  of  this  case  is,  that  the  plaintiff  claims  that  he  is 
the  owner  of  certain  land  and  real  estate,  fronting  upon  the  East  side  of 
Black  river;  that  said  Black  river  is  a  navigable  stream,  and  that  said 
property  is  available  for  dock  and  ware-house  purposes. 

Plaintrfif  further  claims  that  the  defendants  are  about  to  erect  a 
center  pier  for  said  bridge  to  swing  upon,  in  such  a  manner  that  the  ends 
of  said  bridge  will  swing  around  in  front  of  his  said  property,  fronting^ 
upon  said  river,  and  if  they  are  permitted  thus  to  do,  they  will  be  taking 
private  property  for  public  use  without  compensation  therefor. 

The  plaintiff  therefore  asks  to  have  said  defendants  enjoined  from 
changing  the  grade  of  said  East  Erie  avenue  in  front  of  his  residence 
property,  and  from  placing  supports  and  swinging  said  bridge  in  front 
of  his  other  property  until  they  have  first  compensated  him  for  the 
rights  and  property  so  taken.  • 

The  defendants  for  answer  to  the  plaintiff's  petition,  say  that  they 
admit  that  they  are  county  commissioners«and  deny  all  the  other  allega- 
tions of  the  petition. 

By  a  supplemental  answer,  filed  in  the  case,  the  defendants  say 
that  they  have  settled  with  the  plaintiff  lor  all  damages  which  the  plain- 
tiff has  or  may  sustain  by  reason  of  the  construction  of  said  center  pier 
and  the  swinging  of  said  bridge  in  front  of  the  plaintiff's  river  frontage. 

These  in  brief  are  the  claims  made  by  the  parties  to  this  action. 

I  will  first  take  up  the  question  with  reference  to  East  Erie  avenue. 

The  proof  in  this  case  shows  that  East  Erie  avenue  is  a  part  of  an- 
old  county  road,  long  established  and  used  for  many  years;  that  it  is 
within  the  incorporated  city  of  Lorain,  and  that  the  grade  of  said  avenue 
has  been  used  in  its  present  condition  tor  many  years. 

The  proof  further  shows  that  some  twenty  years  ago  the  plaintiff 
built  his  house  and  graded  and  improved  his  lot  with  reference  to  the 
present  grade  of  said  East  Erie  avenue  in  front  of  his  residence  property. 

I  find  that  said  gr?.de  was  a  reasonable  grade,  and  that  said  plaintiff 
had  a  right  to  assume  that  it  was  the  established  grade  of  the  street  in 
front  of  his  residence  property. 

The  proof  further  shows  that  the  easterly  abutment  is  now  erected 
to  its  full  height,  which  is  about  seven  feet  above  the  former  grade  of 
said  avenue;  and  that  said  abutment  is  in  the  neighborhod  of  thirty  feet 
from  the  corner  of  said  plaintiff's  residence  lot;  and  that  the  defendants 
propose  to  fill  up  said  East  Erie  avenue  on  the  east  side  of  said  east 
abutment  out  to  and  in  front  of  the  plaintiff's  residence  property,  so  as 
to  make  an  easy  grade  to  get  on  to  said  bridge,  and  that  by  so  doing  it 
will  raise  said  East  Erie  avenue  some  two  to  four  feet  in  front  of  said  ' 
plaintiff's  residence  property,  and  three  to  five  feet  on  the  south  side  of 
his  residence  property,  where  his  private  way  to  his  other  property  is 
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located,  and  that  the  change  of  said  grade  will  injure  and  damage  the 
plaintiff's  residence  property  and  his  private  way. 

We  come  now  to  consider  the  question  of  the  right  of  the  public  to 
change  the  grade  of  the  streets  in  front  of  improved  city  property,  after 
the  grade  has  once  been  established. 

Our  Supreme  Court,  in  a  number  of  cases,  has  defined  the  rights  of 
owners  of  improved  property  adjoining  and  abutting  upon  public  streets 
^nd  highways,  and  has  determined  their  rights  in  case  of  a  change  of 
^n  established  grade. 

That  court  has  held  in  those  cases  that  this  easement,  appendant 
to  the  lotSy  is  as  much  property  as  the  lot  itself. 

If  this  easement  in  the  highway  is  property,  then  sec.  19  art.,  one 
of  the  bill  ot  rights  of  the  constitution  oi  the  state  becomes  applicable. 

This  section  provides,  so  tar  as  it  is  applicable  to  this  case,  that 
"Private  property  shall  e^er  be  held  inviolate,  but  subservient  to  the 
public  weltare.  *  *  *  Where  private  property  shall  be  taken  tor 
public  use,  a  compensation  therefor  shall  first  be  made  in  mon^y,  or  first 
-secured  by  a  deposit  ot  money;  and  such  compensation  shall  be  assessed 
by  a  jury,  without  deduction  tor  benefits  to  any  property  ot  the  owner." 

In  Crawford  v.  Village,  7  Ohio  St.,  460,  The  court  says,  on  page 
469: 

"*!  * 'Distinct  from  the  right  of  the  public  to  use  a  street,  is  the  right 
and  interest  of  the  owners  of  lots  adjacent.  The  latter  have  a  peculiar 
interest  in  the  street,  which  neither  the  local  nor  the  general  public  can 
pretend  to  claim;  a  private  right  of  the  nature  of  an  incorporal  heredita- 
ment, legally  attached  their  contiguous  grounds,  and  the  erections 
thereon;  an  incidental  title  to  certain  facilities  and  franchises,  assured 
to  them  by  contracts  and  by  law,  and  without  which  their  property 
would  be  comparatively  of  little  value.  This  easement,  appendant  to 
the  lots,  unlike  any  right  of  one  lot-owner  in  the  lot  of  another,  is  as 
much  property  as  the  lot  itself." 

The  case  just  quoted  from  was  one  in  which  the  village  of  Deleware 
nought  to  change  the  established  grade  of  a  street  without  first  com- 
pensating the  owner  of  abutting  property,  and  is  similar  in  principle  to 
the  case  under  consideration. 

The  court  in  that  case  further  said,  on  page  470  *'It  is  as  positive 
and 'substantial  an  injury  to  private  property,  and  as  direct  an  invasion 
of  private  right,  incident  to  a  lot,  as  if  the  erections  upon  the  lot  were 
taken  for  public  use.  It  comes  not  within  the  letter,  but  manifestly 
within  the  spirit  of  the  provision  of  the  constitution  which  requires 
compensation  for  property  taken  for  public  use." 

In  the  same  case  on  the  following  page  the  court  used  this  language: 
"'But  if,  after  establishing  the  grade,  they  block  up  or  cut  down  the 
street  before  one  man's  house  for  the  benefit  of  others,  doing  a  stibstan- 
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tial  injury,  the  rights  of  property  have  been  invaded,  and  the  plainest- 
principles  of  justice  require  compensation." 

This  is  one  of  the  leading  cases  upon  this  subject  in  Ohio,  and  it 
has  never  been  overruled,  but  followed  and  approved  in  many  cases* 
down  to  the  present  time,  and  is  now  the  settled  law  of  this  state;  and 
it  seems  to  me  that  it  is  founded  on  the  plainest  principles  of  justice. 

In  Cincinnati  and  Spring  Grove  Ave.  St.  Ry.  Co.  v.  Cumminsville, 
14  Ohio  St.,  523-547  the  Supreme  Court  again  had  under  consideratioa 
this  same  question,  and  Judge  Ranney  in  deciding  the  case  said:  **If, 
before  the  public  has  exercised  this  right,  '*Of  establishing  a  grade,*' 
through  the  regularly  constituted  authorities,  the  lot  is  improved,  the 
owner  must  do  so  with  reference  to  its  reasonable  and  proper  exercise 
thereafter;  and  can  not  complain  if  his  means  oi  access  to  his  improve* 
ments  are  impaired  through  his  09^n  indiscretion.  But  when  the  public 
has  taken  possession  and  regularly  defined  the  interests  and  improve- 
ments necessary  for  its  uses,  by  establishing  grades,  etc.,  lot  owners 
have  the  right  to  assume  this  exercise  of  authorit}'  as  a  final  decision  of 
the  wants  of  the  public,  and  to  make  their  improvements  in  reference  to- 
it.  If  any  mistake  is  made,  it  is  the  mistake  of  the  public  authorities* 
and  it  can  not  be  corrected  at  the  expense  of  those  who  have  acted  and 
expended  their  money  upon  the  faith  of  its  being  final.  *  *  *  if ^ 
m  the  progress  of  improvement,  the  interests  of  the  public  require 
theirs  to  be  enlarged,  and  his  diminished,  it  can  only  be  done  upoa 
making  him  compensation  to  the  extent  of  his  injury.*' 

In  the  more  recent  case  of  Cincinnati  v.  Whetstone,  47  Ohio  St., 
196  —  202,  the  Supreme  Court  used  this  language:  **It  is  well  settled 
by  the  decisions  in  Ohio,  that  if  the  grade  ot  a  street  has  been  estab* 
lished  by  the  corporation,  and  the  owner  of  a  lot  in  good  faith  erects^ 
buildings  thereon,  with  a  view  to  the  established  grade,  and  the  corpora* 
tion  afterwards,  for  the  convenience  of  the  public,  alters  the  grade  in 
such  a  manner  as  to  substantially  and  materially  injure  the  buildings, 
and  cause  the  avenue  to  the  place  of  business  of  the  lot  owner,  and  his- 
use  of  the  street  as  an  incident  to  his  permanent  structures,  to  be  blocked 
up  and  taken  from  him,  it  is  as  positive  and  substantial  an  injury  ta 
private  property,  and  as  direct  an  invasion  of  private  right  incident  to  a 
lot,  as  if  the  erections  upon  the  lot  were  taken  for  public  ttse,  and  it 
comes  manifestly  within  the  spirit  of  the  constitution,  which  requires 
compensation  for  property  taken  for  public  use.  The  easement  in  the 
street  appendant  to  the  lot  is  held  to  be  as  much  property  as  the  lot 
itself.*' 

Cohen  v.  Cleveland,  43  Ohio  St.,  190.  Railroad  Co.  v.  Defiance,  52 
Ohio  St.,  262,  302. 

One  ftu-ther  question  involved  in  this  case  is,  that  by  the  constitu* 
tion  and  authorities  ot  the  state,  the  property  owner  must  be  compensated 
for  his  property  before  the  property  can  be  taken. 
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Therefore,  before  this  property  right  can  be  taken  from  the  plain- 
tiff in  this  case,  he  must  be  compensated  in  money  therefor. 

In  other  words,  the  defendants  cannot  take  his  property  until  they 
have  paid  him  for  it. 

By  sec.  19  Art.,  1  of  the  bill  of  rights,  it  is  provided  that  '*  Where 
private  property  shall  be  taken  for  public  use,  a  compensation  therefor 
^lall  first  be  made  in  money." 

In  Crawford  v.  Deleware,  heretofore  cited,  on  page  467,  the  Supreme 
Court  says  **If  the  land  of  a  citizen  or  his  rights  in  property  are  com- 
manded to  be  taken  fiom  him,  it  is  beyond  the  power  of  the  general 
assembly  to  authorize  either  to  be  touched  until  compensation  is  made.'*' 

And  in  Cin.  &  Spring  Grove  Ave  St.  R> .  v.  Cumminsville,  supra^ 
the  Supreme  Court  (14  Ohio  St.  p.,  550)  say:  ,  **The  difficulty  of  giving 
this  any  effect,  in  the  present  case,  arises  from  the  fact,  that  the  justice 
of  the  constitution  has  provided  that  what  the  one  thus  gains,  and  the 
other  loses,  shall  be  paid  for,  before  the  property  is  taken  or  invaded.  *^ 

I  have  thus  far  discussed  this  part  of  the  case  with  reference  to  the 
change  of  the  grade  of  a  street  in  a  municipality. 

The  fact  that  the  grade  of  this  street  is  sought  to  be  changed  by  the 
action  of  the  county  commissioners,  does  not  prevent  these  rules  of  law, 
which  have  been  settled  for  municipal  authorities,  from  operating  against 
the  defendants.  '  For  it  has  been  held  by  the  Supreme  Court  of  Ohio 
that  the  county  commissioners  are  liable  for  damages  tor  changing  an 
established  grade  of  a  public  road  in  the  county,  where  an  abutting 
owner  has  built  buildings  and  improved  his  property  adjoining  said 
public  road  with  reference  to  said  established  grade.  Smith  v.  Comrs., 
50  Ohio  St.,  628.  The  county  commissioners  would  therefore  have  no 
more  authority  to  change  an  established  grade  of  a  street  in  a  city  without 
compensating  the  owner  of  abutting  property,  than  would  the  authori- 
ties of  the  municipality  itself. 

We  now  come  to  the  question  as  to  the  rights  of  the  plaintiff  in  his 
land  fronting  upon.  Black  River,  which  is  conceded  to  be  a  navigable 
stream. 

Some  question  has  been  raised  in  this  case  with  reference  to  the 
ownership  of  the  soil  under  the  water  of  Black  River  where  said  stream 
is  navigable. 

I  think  the  decisions  of  Ohio  and  of  the  Supreme  court  of  the  United 
States  both  settle  the  question,  that  the  owner  of  the  land  upon  the 
banks  of  a  navigable  stream  owns  the  soil  under  the  water  to  the  thread 
of  the  stream,  or.  in  common  language,  to  the  center  of  the  stream. 

In  Administrators  of  Gavit  v.  Chambers  3  Ohio,  496,  it  was  held 
that  **In  Ohio,  owners  of  lands  situate  on  the  banks  of  navigable 
streams  running  through  the  state,  are  also  owners  of  the  beds  of  the 
rivers,  to  the  middle  of  the  stream,  as  at  common  law." 
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This  doctrine  has  been  followed  and  approved  in  Ohio  down  to  the 
present  time,  and  in  the  recent  case  of  Pollock  v.  Cleveland  Ship  Building 
Co.,  56  Ohio  St.,  655,  the  doctrine  was  affirmed  by  the  court  in  this 
language,  page  665:  **The  right  of  ownership  to  the  center  of  the 
stream  by  one  owning  land  abutting  on  the  navigable  river,  is  not  in 
dispute.  It  was  declared  by  this  court  in  Gavit  v.  Chambers,  3  Ohio  497, 
that:  He  who  owns  the  land  upon  both  banks,  owns  the  entire  river, 
subject  only  to  tlie  easement  ot  navigation,  and  he  who  owns  the  land 
upon  one  bank  Only,  owns  to  the  middle  ot  the  river,  subject  to  this 
same  easement. 

And  this  principle  has  been  reaffirmed  in  Walker  v.  Public  Works, 
16  Ohio,  544,  in  June  v.  Purcell  36  Ohio  St.,  405,  and  in  many  other 
cases.  This  does  not,  however,  mean  that  the  ownership  is  an  unquali- 
fied one,  for  it  is  universally  conceded  that  the  water  of  a  stream  is  not 
the  subject  of  ownership  in  the  ordinary  sense.'* 

This  doctrine  is  not  in  conflict  with  the  decisions  of  the  Supreme 
Court  of  the  United  States  upon  the  same  subject. 

In  the  well  considered  case  of  Pollard  v.  Hagan,  3  Howard,  212, 
11  B.  K.,  565.  The  court  say  on  page  230:  '*This  right  o\  eminent 
domain  over  the  shores  and  the  soils  under  the  navigable  waters,  for  all 
municipal  purposes,  belongs  exclusively  to  the  states  within  their 
respective  territorial  jurisdictions,  and  they,  and  they  only,  haye  the 
constitutional  power  to  exercise  it.  To  give  to  the  United  States  the 
right  to  transfer  to  a  citizen  the  title  to  the  shores  and  the  soil  under 
the  navigable  waters,  would  be  placing  in  their  hands  a  weapon 
which  might  be  wielded  greatly  to  the  injury  of  state  sovereignty,  and 
deprive  the  state  of  the  power  to  exercise  a  numerous  and  important 
class  of  police  powers.  But,  in  the  hands  of  the  states,  this  power  can 
never  be  used  so  as  to  effect  the  exercise  of  any  national  right  of  eminent 
domain  or  jurisdiction  with  which  the  United  States  have  been  invested 
by  the  constitution." 

This  same  doctrine  is  laid  down  in  Bamy  v.  Keokuk,  94  U.  S.,  324. 

In  this  last  named  case,  the  Supreme  Court  of  the  United  States  in 
substance  say,  that  it  properly  belongs  to  the  states  by  their  inherent 
sovereignty  to  determine  in  whom  the  soil  under  navigable  waters 
belongs,  whether  in  the  state  or  in  the  riparian  owner.  And  the 
Supreme  Court  of  our  state  has  determined  that  the  riparian  owner  owns 
the  soil  under  the  navigable  waters.  That  settles  this  question,  and 
there  is  no  conflict  between  the  state  and  national  authority  upon  the 
subject. 

So  that  I  conclude  that  the  plaintiff  in  this  case  is  the  legal  ownet 
of  the  soil  under  the  navigable  water  in  front  of  and  opposite  to  the  land 
which  he  owns  upon  the  east  bank  of  Black  River,  to  the  center  of  said 
stream. 
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I  am  also  of  the  opinion  that  his  right  in  said  property  and  soil  is  sub- 
ject only  to  the  right  of  the  public  to  navigate  said  stream  as  a  public 
highway. 

If  this  be  true,  then  the  plaintiflf  has  the  right  ot  access  to  and  from 
said  navigable  river  and  public  highway  from  his  land,  and  has  a  right 
to  use  the  frontage  of  his  land  in  such  way  as  he  sees  fit,  subject  always 
to  the  right  of  the  public  to  use  said  navigable  river  as  a  public  highway 
for  vessels  and  water  crafts  generally. 

I  hold  further,  that  neither  the  county  commissioners,  the  state  of 
Ohio  nor  the  government  of  the  United  States  would  have  a  right  to 
deprive  him  of  this  privilege  without  just  compensation  paid  therefore 
before  said  right  was  taken  from  him,  unless  he  has  done  some  act  by 
which  be  has  waived  such  right. 

I  am  of  the  opinion  that  when  the  defendants  undertook  to  drive 
their  piling  up  and  down  the  river,  above  and  below  the  outside  lines  of 
the  public  highway  in  Iront  of  the  plaintiflf 's  property,  they  in  effect 
undertook  to  deprive  him  of  his  access  from  his  property  to  said  navig- 
able stream  and  thus  deprive  him  of  his  property  rights  therein. 

By  the  fifth  amendment  to  the  constitution  of  the  United  States,  it  is 
provided  that  private  property  shall  not  be  taken  for  public  use  without 
just  compensation. 

It  is  claimed,  upon  the  part  of  the  defendants,  that  the  national 
government  would  have  a  right  to  put  an  obstruction  in  front  of  a  citi- 
zen's property  and  thus  deprive  him  of  access  to  a  navigable  stream. 
And  in  support  of  this  doctrine  I  have  been  cited  to  Ha'wkings  Point 
Iright-house  case  89  Feb.  Rep.,  77,  as  an  authority  in  support  of  that 
proposition. 

An  examination  of  that  case  shows  that  the  government  placed  a 
light-house  210  feet  from  the  shore  on  the  soil  of  the  complainant,  below 
the  navigable  waters  of  the  stream. 

This  light-house  in  no  way  interfered  with  the  complainant's  access 
to  his  property  upon  the  shore,  and  in  no  way  interfered  with  his  right 
to  navigate  said  stream;  and,  in  my  opinion,  it  has  no  application  to 
the  case  under  consideration. 

That  case  does  not  hold  that  the  government  of  the  United  States 
would  have  a  right  to  build  a  light-house  or  other  obstruction  to  pre- 
vent a  riparian  owner  from  free  access  to  the  navigable  stream  in  front 
of  his  property. 

Nor  do  I  believe  that  any  case  can  be  found  that  would  deprive  a 
private  citizen  of  such  right  without  compensation. 

It  is  further  claimed  that  because  the  secretary  of  war  has  approved 
the  plans  of  this  bridge  that  therefore  the  defendants  have  a  right  to 
swing  the  bridge  in  front  of  the  plaintiff's  property  without  compensa- 
tion. 

44    S.  &C.P.    Vol.9 
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I  understand  that  the  only  thing  that  the  secretary  of  war  has  done  or 
is  authorized  to  do  under  the  section  of  the  United  States  statute  which 
has  been  cited,  is  to  approve  the  plans  so  far  as  they  effect  the  navigation 
of  the  stream.  He  is  authorized  to  prevent  all  obstructions  of  navigable 
streams,  and  he  is  authorized  by  said  statute  to  prevent  the  building  of 
bridges  across  a  navigable  stream,  unless  it  is  done  in  accordance  with 
plans  approved  by  him  to  the  extent  that  they  effect  said  navigation. 

To  hold  that  the  secretary  of  war  or  the  government  of  the  United 
States  would  have  a  right  to'  build  a  bridge  that  would  swing  in  such  a 
manner  as  to  cut  off  or  obstruct  a  private  citizen's  right  to  approach  a 
navigable  stream  from  his  property  would  be  to  hold  that  the  secretary 
of  war  or  the  government  of  the  United  States  would  have  a  right  to 
take  private  property  without  just  compensation. 

Now  I  have  said  this  much  to  explain  what  I  believe  to  be  the 
legal  rights  of  the  plaintiff  in  the  navigable  stream  opposite  to  his  prop- 
erty. 

I  am  satisfied  from  the  evidence  in  this  case  that  the  plaintiff  through 
his  agents,  and  the  defendants  had  a  fair  understanding  and  agreement 
how  said  river  front  matter  should  be  adjusted,  and  that  the  defend- 
ants have  acted  in  good  laith  in  accordance  with  said  understanding, 
ftnd  that  therefore  a  court  of  equity  ought  not  to  interfere  and  enjoin 
the  commissioDers  from  further  proceedings  with  their  work  in  that  par- 
ticular, and  the  injunction  to  that  extent  will  be  refused. 

But  I  am  clearly  of  the  opinion  that  the  defendants  ought  to  be  and 
they  are  enjoined  from  grading  and  filling  up  in  front  of  the  plaintiff's 
property  until  they  have  appropriated  said  right  and  paid  therefor  as 
required  by  the  laws  of  Ohio,  and  a  decree  may  be  taken  in  accordance 
with  this  decision. 

E.  G.  Johnson  and  Vergtl  P.  Kline y  for  plaintiff. 

F.  F.  Thomas  and  Clayton  Chapman^  for  defendants. 


JUSTICE  COURTS— ATTACHMENT— AFFIDAVIT. 

[Lncas  Common  Pleat,  November  13,  1899.] 
Mary  A.  Ward  v.  James  D.  Ward. 

Affidavit  for  Attachbcent— Verification. 

The  affidavit  for  an  attachment  in  justice  court  must  be  sworn  to  before  a  per^ 
son  who  is  not  interested  as  agent  or  attorney.  Rule,  as  proper  practice, 
deduced  from  sec.  6264,  Rev.  Stat.,  providinff  that  affidavits  may  be  made 
"before  any  persons  authorized  to  take  depositions"  and  sec  5271,  Rev.  Stact^ 
providing  that  "the  officer  before  whom  depositions  are  taken  must  not  be  a 
relative  or  attorney  of  either  party  or  otherwise  interested  in  the  event  of 
the  action  or  proceeding. 

Morris,  J. 

The  case  of  Mary  A.  Ward  against  James  D.  Ward  is  submitted  on 
a  petition  in  error  from  a  justice's  court.     In  the  Case  below  there 
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an  attachment  issued  against  a  nonresident  of  this  county.  The  afBdavit 
in  attachment  was  sworn  to  before  a  notary  public,  H.  C.  Nicholas,  who 
at  the  time  of  filing  the  affidavit  in  attachment,  or  previous  to  that  time, 
filed  a  bill  of  particulars  which  he  signed  as  counsel  for  the  plaintiff  in 
the  case.  A  motion  was  made  before  the  justice  to  dissolve  the 
attachment  in  the  case,  and  the  attachment  was  dissolved  by  the 
justice,  for  the  reason  that  it  appeared  by  the  affidavit  of  Edward  H.  Ray 
that  the  affidavit  tor  the  attachment  was  made  by  H.  C.  Nicholas  as  notary 
public,  and  that  said  Nicholas  was  attorney  for  the  plaintiff  in  this  case, 
and  was  interested  in  these  proceedings.  It  is  claimed  that  the  court 
below  erred  in  discharging  this  attachment  tor  that  reason.  The  only 
evidence  in  the  case  is  the  affidavit  of  Mr.  Ray  on  the  question  oi  the 
Sufficiency  of  the  affidavit.  It  is  claimed  the  that  same  rule  applies  to  a 
case  of  this  kind,  where  the  notary  is  the  attorney,  or  attorney  in  fact 
of  the  plaintiff,  that  would  apply  in  this  court,  and  invalidate  an  affida- 
vit  required  here  where  the  attorney  or  agent  of  the  party  making  the 
affidavit  acted  as  notary  at  the  same  time. 

Section  5264,  Rev.  Stat.,  provides  that  **An  affidavit  may  be  made 
in  or  out  of  this  state  before  any  person  authorized  to  take  depositions, 
and  must  be  authenticated  in  the  same  way  as  depositions."  And  sec. 
6271,  Rev.  Stat.,  provides  that  *'The  officer  before  whom  depositions 
are  taken  must  not  be  a  relative  or  attorney  of  either  party,  or  other 
wise  interested  in  the  event  of  the  action  or  proceeding."  And,  follow- 
ing what  seems  to  be  the  plain  purpose  of  these  statutes,  this  court 
is  asked*  to  pass  upon  the  question  which  has  been  raised,  that  the 
pleading  in  an  action  shall  be  verified  by  some  one  other  than  an  attorney 
who  is  interested  in  the  case  for  the  party  pleading. 

The  only  sections  of  the  statute  bearing  upon  this  question,  I  believe^ 
are  those  to  which  I  have  referred.  That  is  to  say,  the  statutes  pro- 
vides that  affidavits  may  be  taken  in  this  state  before  anyone  authorized 
to  take  depositions,  and  that  the  depositions  cannot  be  takeb  belore  a 
relative  .or  attorney  of  either  party,  or  where  the  party  before  whom 
the  deposition  is  taken  is  otherwise  interested  in  the  event  of  the  action 
or  proceeding. 

Some  authorities  have  been  referred  to  in  which  this  question  has 
been  raised  since  this  statute  was  passed  in  this  state— authorities  from 
other  state  and  jurisdictions  where  the  court  was  proceeding  under  a 
rule  of  a  court  of  chancery  or  something  of  that  kind;  but  I  know  of 
no  case  in  this  state  in  which  this  particular  question  has  been  brought 
before  a  court  for  consideration. 

In  view  of  the  terms  of  the  statute,  and  what  seems  to  me  to  be 
proper  practice— even  before  a  justice  of  the  peace — where  the  property 
of  a  debtor  is  to  be  attached,  and  the  possession  of  it  is  to  be  taken 
from  him,  an  affidavit  must  be  made  and  sworn  to  before  a  person  who 
is  not  interested  directly   as  agent  or  attorney    or  counsel,  as  Mn 
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Nicholas  dignifies  himself  in  this  case;  and  we  do  not  feel  that  we 
should  endorse  that  kind  ot  practice,  even  before  a  justice  of  the  peace. 

The  case  is  here  on  petition  in  error  to  reverse  the  judgment  of 
the  justice  for  discharging  the  attachment  below;  but  I  am  unable  to 
say,  in  view  of  what  I  consider  to  be  the  eflfect  of  this  statute,  and 
proper  practice  in  a  justices*  court  or  any  other  court  that  the  court 
below  erred;  and  the  petition  in  error  will  therefoie  be  dismissed. 

A.  W.  Eckeri  for  plaintiff  in  error. 

Ray  Cordill^  for  defendant  in  error. 


STRIKES— RIGHT  TO  CONGREGATE. 

[Lucas  Cbmmon  Pleas,  December  26, 1899.  ] 

Standard  Tube  &   Forksidb  Co.  v.  Internationai.  Union  of 
BicYci,E  Workers  and  Allied  Mechanics,  et  al. 

1.  Congregation  of  Striking  Employees— Not  Unlawful. 

A  congregation  of  six  or  eight  striking  employees,  in  the  vicinity  of  a  fac- 
tory, for  the  purpose  of  intercepting  persons  who  might  be  going  to  take  the 
places  abandoned  by  the  strikers,  if  conducted  in  a  quiet,  orderly  manner* 
and  the  influences  brought  to  bear  are  merely  appeals  to  the  understanding 
and  judgment  of  men  whom  they  may  try  to  influence,  is  not  unlawfuL 

2.  Appearance  in  Such  Members  not  Intimidation. 

The  appearance  of  men,  sober  and  orderly,  in  such  numbers,  without  organi- 
zation or  leadership,  and  employing  the  methods  referred  to,  is  not  calcu- 
lated to  over-awe,  intimidate,  coerce  or  frighten  away  men  who  desire  to  work 
regardless  of  the  wishes  of  fellow  workmen. 

8.  Evidence— No  Presumption  of  Intimidation. 

It  cannot  be  assumed  from  the  mere  fact  that  men  coming  to  the  factory,  seek- 
ing emplo3rment  or  to  take  places  abandoned  by  the  strikers,  turned  back 
when  spoken  to,  that  they  were  afraid  to  work  or  were  intimated  or  over- 
awed in  any  way. 

Morris,  J. 

This  is  a  motion  to  dissolve  the  temporary  injunction  granted  in 
this  case,  on  the  filing  ot  the  petition  and  affidavits  herein. 

It  is  alleged  in  the  petition,  in  substance,  that  the  defendants  have 
conspired  together  to  embarrass  and  annoy  the  plaintiff  and  deprive  it 
of  its  employees  and  destroy  its  business;  that  in  furtherance  ot  such 
scheme  and  purpose  defendants  have  trespassed  upon  plaintiff's  prem- 
ises, are  engaged  in  picketing  and  patrolling  about  plaintiff's  factory ; 
and  by  threats  of  bodily  harm  and  by  using  other  methods  of  intimida- 
tion against  its  employees  and  others  seeking  employment  from  plain- 
tiff, the  defendants  are  depriving  plaintiff  of  help  necessary  in  its  busi- 
ness; and  that  if  permited  to  continue  such  interference  plaintid  will  be 
unable  to  complete  valuable  contracts  undertaken  by  it,  to  its  great 
loss  and  damage;  that  defendants  are  insolvent,  and  the  plaintiff  is  with- 
out adequate  remedy  at  law — and  the  court  is  asked  to  restrain  the 
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defendants  from  the  commission  of  such  unla^ltU  acts,  and  others 
apprehended  by  the  plaintiff. 

The  ground  upon  which  we  are  now  asked  to  dissolve  the  injunc- 
tion is,  that  the  facts,  stated  in  the  petition  are  not  true,  as  alleged. 
The  case  has  been  argued  by  some  of  the  counsel  as  if  the  injunction 
prayed  for  in  the  petition  had  been  granted  in  its  entirety  on  the  prelim- 
inary application.  This  is  not  the  case.  The  injunction  as  allowed, 
(1)  restrains  the  defendants  from  interfering  with  the  business  of  plain- 
tiff by  resorting  to  intimidation  in  any  form  against  the  employees  of 
the  plaintiff  and  (2)  restrains  the  defendant,  or  any  of  them,  from  enter- 
ing upon  or  trespassing  in  any  way  upon  the  premises  occupied  by  plain- 
tiff, and  on  this  hearing  it  is  conceded  by  counsel  for  both  parties  that 
if  the  state  of  facts  alleged  in  the  petition  be  found  true,  as  alleged,  it 
will  be  my  duty  under  this  motion  to  continue  the  injunction  in  force. 

The  right  of  workmen  to  combine  for  their  own  protection,  and  to 
persuade  in  a  reasonable  manner  fellow  workmen  to  join  them  or  to 
refrain  from  taking  the  places  made  vacant  by  them,  is  clearly  recognized 
in  the  decisions  of  the  courts.  The  legality  or  illegality  of  their  acts, 
therefore,  must  be  determined  by  the  manner  in  which  they  attempt  to 
exercise  such  influence  or  persuasion.  While  recognizing  the  right  ot 
men  to  strike  and  to  draw  others  to  their  support  in  so  doing,  the  law 
requires  that  in  bringing  influences  to  bear  over  those  whom  they  wish 
to  make  common  cause  with  themselves,  the  striker's  conduct  shall  be 
such  as  recommends  itself  to  reasonable  men;  and  if  he  goes  farther 
than  t|iis,  and  attempts  to  accomplish  such  ends  by  resorting  to  methods 
calculated  to  intimidate  such  laborers  as  desire  to  work,  he  then  exceeds 
the  limits  that  the  law  allows. 

It  appears  from  the  testimony  introduced  at  this  hearing  that  a 
strike  involving  less  than  a  dozen  workmen  occurred  at  plaintiff's  factory 
in  the  strappers'  and  grinders'  department,  at  about  10  o'clock  on  the 
morning  of  December  15,  1899,  being  just  three  days  before  the  petition 
.  was  filed  and  the  injunction  allowed  in  this  case.  The  evidence  shows 
that  the  defendants,  the  international  Union  of  Bicycle  Workers  and 
Allied  Mechanics,  and  Jphn  Mulholland,  who  is  its  president,  had  no 
connection  with  the  strike  in  any  way.  Just  before  the  men  went  out 
George  B.  Buchanan,  as  secretary,  of  the  international  union,  is  shown 
to  have  presented  a  wage  scale  in  which  the  strikers  were  interested  to 
the  plaintiff  company  for  its  consideration  and  adoption,  which  was 
instant^  rejected  by  plaintiff's  president.  But  there  is  no  evidence  to 
show  that  Mr.  Buchanan  favored  the  strike  or  participated  in  it  in  any 
way  except  perhaps  to  advise  against  it.  Defendants,  Henry  Boltz  and 
Harry  Newbery,  were  not  strikers,  and  it  does  not  appear  that  they 
have  had  anything  to  do  with  strikers,  except  to  engage  in  quiet  con- 
versations with  them  in  the  vicinity  of  the  factory.  As  to  all  of  these 
parties,  therefore,  the  injunction  should  be  dissolved. 
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The  only  parties  who  seem  to  have  been  directly  connected  with  the 
strike,  and  of  whom  it  can  be  claimed  that  there  is  testimony  here  to 
show  acts  detrimental  to  plaintiff's  business,  are  the  other  defendants 
named :  George  Herman,  Ludwig  Michalak,  Frank  4hf iller,  Reuben  S. 
Gaw,  Clarence  Gaw,  George  Herwat,  Henry  Richmond,  Charles  Lanfare 
and  John  H.  McGoldrick.  So  far  as  these  men  are  concerned,  it  seems 
that  on  their  learning  that  the  scale  of  wages  submitted  by  Mr.  Buchanan 
to  the  company  had  been  rejected,  they  simultaneously  laid  down  their 
tools  and  left  the  factory,  and  engaged  in  what  is  ordinarily  called  a 
strike.  It  is  entirely  immaterial,  so  far  as  this  injunction  is  concerned, 
what  their  reasons  for  striking  were.  It  is  not  the  province  of  the 
court  to  interfere  in  matters  of  this  kind  as  an  arbitrator  for  the  purpose 
of  getting  employees  and  employers  to  reconcile  their  differences  and 
continue  their  relations  to  each  other. 

The  only  question  here  is  whether  under  the  evidence  and  in  view 
of  the  allegations  of  the  petition,  this  injuncion  should  be  continued 
against  these  last  named  defendants,  the  real  strikers,  or  any  of  them? 
They  practically  concede  that  having  left  the  factory,  they  agreed  among 
themselves  to  return  at  such  times  as  they  could  conveniently  do  so, 
on  days  immediately  succeeding  the  strike,  to  observe  what  was  going 
on  about  the  factory.  On  the  next  two  or  three  days  six  or  eight  of 
them  returned  and  stood  around  in  the  vicinity  of  the  factory  during 
the  greater  part  of  the  days,  and  their  conduct  clearly  shows — even  if  it 
is  not  admitted  by  all  of  them — that  their  chief  purpose,  though  quiet 
and  orderly  in  so  doing,  was  to  intercept  persons  who  might  be  going 
there  to  take  their  places  and  to  persuade  them  to  also  refrain  ftom 
working  for  the  plaintiff.  This  was  their  chief  purpose,  whatever 
construction  some  of  them  may  now  seek  to  put  upon  their  conduct. 
They  were  there  for  the  purpose  of  using  such  influence  as  they  might  be 
able  to  exert  to  prevent  other  men  from  taking  the  places  they  had 
abandoned.  Now,  from  what  has  been  conceded  to  be  the  law  applic* 
able  to  this  case,  it  is  perfectly  clear  that  if  this  was  done  in  a  proper . 
way,  the  plaintiff  can  have  no  relief  in  a  court  of  equity.  It  the  influ- 
ences  which  they  sought  to  bring  to  bear  and  were  about  to  exert,  were 
merely  appeals  to  the  judgment  and  understanding  of  the  men  they  were 
desirous  of  influencing,  and  if  such  appeals  were  made  in  a  reasonable 
manner  and  their  conduct  in  assembling  there  or  in  speaking  to  these 
men  was  such  as  reasonable  men  would  approve  under  the  circum* 
stances,  then  it  was  not  unlawful.  If  they  were  there  in  such  ifumbers 
or  were  using  such  means  as  were  reasonably  calculated  to  frighten  or 
intimidate  or  over-awe  men  seeking  employment  such  as  they  had  lrft» 
then  they  were  there  in  the  exercise  of  influences  which  they  had  no 
right  to  bring  to  bear.  The  could  not  use  threats.  Under  the  law 
they  could  not  assemble  there  in  such  numbers  as  to  over^awe  and 
terrify  or  bear  down  the  judgment  of  the  men  going  there  to  get  work — 
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they  had  no  right  to  do  that.  They  had  a  perfect  right,  however,  to 
speak  in  a  proper  way  to  men  who  were  seeking  employment  such  as 
they  had  abandoned,  to  explain  to  them  their  view  of  the  matter,  to 
reason  with  them  and  make  such  appeals  to  the  judgment  and  sense  of 
propriety  of  brother  workmen  as  was  reasonable  and  proper.  The 
moment,  however,  they  should  attempt  to  interfere  with  the  free  will  of 
anybody  and  to  compel  or  coerce  them  into  doing  what  they  did  not 
wish  to  do,  they  would  exceed  the  bounds  of  reasonable  interierence. 

In  this  case  it  seems  from  the  testimony  that  this  strike  was  not 
such  a  very  formidable  affair.  The  defendants  seem  to  have  embraced 
practically  all  of  the  men  who  have  taken  any  part  in  it.  All  of  them 
have  testified  as  to  their  conduct  while  ' 'picketing' '  or  patrolling  in  the 
vicinity  of  this  factory.  T^o  of  them  admit  that  on  Monday  morning 
after  this  strike  they  were  stationed  on  the  steps  or  plattorm  leading  to 
plaintiff's  factory,  on  the  premises,  and  were  there  telling  men  who 
came  in  of  the  strike  and  explaining  to  them  the  situation.  Some 
witnesses  for  plaintiff  testify  that  on  that  morning  there  were  others 
besides  these  two  upon  the  plaintifi's  premises.  But  all  agree  that 
when  told  to  leave  the  premises,  the  defendants  did  so  immediately. 
There  is  no  evidence  that,  after  having  been  ordered  away,  any  <j^  these 
men  ag^in  trespassed  upon  the  premises  of  plaintiff,  or  that  they  there, 
after  intended  to  do  so.  It  seems  from  the  testimony  of  the  men  that 
their  method  of  accosting  laborers  who  came  there  was  to  inquire  of 
them  what  they  were  going  to  do;  and  on  being  informed  that  they  were 
going  to  work,  to  tell  them  that  there  was  a  strike;  and,  according  to 
all  of  the  testimony  of  these  men  there  was  no  persuasion  either  used 
or  necessary ;  but  immediately  upon  being  told  of  the  strike  the  men 
accosted  would  respond  that  they  did  not  propose  to  work  in  the  factory 
as  ** scabs,"  and  would  go  away  of  their  own  accord.  No  witness  has 
been  produced  to  show  that  the  methods  adopted  or  language  used  by 
the  strikers  were  different  from  what  the  latter  claim  in  this  regard^ 
except  perhaps  the  two  McClellan  brothers,  who  are  now  working  in 
places  made  vacant  by  the  strike.  They  testify  that  they  were  on  one 
occasion  called  ''scabs''  by  the  strikers,  and  told  that  they  could  not  work, 
and  that  thereupon  each  having  offered  to  fight  the  half  dozen  strikers 
singly,  or  in  pairs,  and  their  challenge  not  being  accepted,  they  went 
to  their  work  without  further  interference.  The  strikers  deny  that  any 
threats  were  made  or  intimidation  intended  by  them  towards  these 
men.  From  the  testimony  I  am  of  the  opinion  that  the  McCellans,  if 
not  the  aggressors  in  the  wrangle  that  took  place  between  them  and  the 
strikers — in  which  considerable  freedom  of  speech  was  used — their  con- 
duct was  such  in  that  regard  as  to  invite  the  use  of  the  harsh  epithets  of 
which  they  complain.  I  am  not  satisfied  that  anything  was  said  or  done 
by  the  defendants,  even  under  such  aggravation,  to  coerce  or  intimidate 
these  men.     It  appears  that  there  were  fifteen  or  twenty  men  that  were 
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spoken  by  these  pickets  or  strikers,  who,  after  being  spoken  to,  immedi- 
ately turned  and  went  away  and  did  not  go  to  work,  although  perhaps 
they  had  agreed  with  Mi.  Fairchild  to  enter  the  employment  of  the  com- 
pany. We  cannot  assume,  from  the  simple  fact  that  these  men  turned 
back  when  spoken  to— considering  the  few  men  who  were  interested 
or  concerned  in  this  strike  and  who  were  on  the  grounds— that  they  were 
afraid  to  work  or  were  intimidated  or  over-awed  in  any  way.  I  appre- 
ciate the  fact  that  these  defendants  seem  to  have  been  quite  industrious 
in  heading  oft  others  who  were  seeking  employment,  or  who  had  been 
employed  by  this  company;  but  there  is  no  evidence  here  that  satisfies 
me  that  they  resorted  to  unlawful  methods  to  accomplish  this  result. 
If  it  is  true,  as  claimed,  that  so  many  men  were  actually  under  contract 
of  employment  and  were  frightened  away,  it  is  strange  that  none  can 
now  be  found  to  testify  to  this  fact. 

There  being  no  evidence  that  the  defendants  have  committed  unlaw- 
ful acts  while  acting  as  voluntary  pickets  in  the  vicinity  of  plaiutift's 
factory,  except  in  the  matter  of  a  single  trespass  as  before  stated,  and 
no  proof  of  a  purpose  so  to  do,  or  any  probability  of  their  committing 
such  acts  in  future,  the  injunction  must  be  dissolved,  unless  it  is  found 
that  tbe  strikers  met  there  in  such  numbers  as  would  naturally  result 
in  the  intimidation  of  plaintiff's  employees.  It  does  not  appear  that  the 
number  ot  strikers  so  picketing  or  patrolling  the  streets  and  railroad 
property  near  the  factory  at  any  time  exceeded  six  or  eight,  and  at  all 
times,  though  earnest,  they  were  sober,  quiet  and  orderly.  I  do  not 
think  irom  that  fact  alone  it  can  be  said  that  the  defendants  have  , 
resorted  to  intimidation  to  accomplish  their  ends.  The  appearance  of 
men  in  such  numbers  as  this,  without  organization  or  leadership,  and 
under  such  circumstances  as  surrounded  the  defendants  at  the  time  com- 
plained of,  is  it  not  calculated  in  my  judgment  to  intimidate,  coerce  or 
frighten  away  any  man  who  desires  to  work  regardless  of  the  good 
opinion  or  wish  of  his  tellow  workmen. 

The  motion  will,  therefore,  be  granted  and  the  injunction  dissolved 
as  to  each  of  the  defendants  named  in  the  petition. 

Marshall  &  Fraser,  for  the  plaintift. 

Austin  &  AfulAollandf  for  the  defendants. 


GIRLS'  INDUSTRIAL  HOME  — PROBATE  COURTS. 

[Delaware  Common  Pleas,  September  term,  1899.] 

Girls'  Industrial  Homb  (Trustees)  kt  al.  v.  Johanna  Steppen. 

1.  Provisions  op  Truancy  Law  as  to  Board  op  County  Visitors. 

Section  4022-11,  Rev.  Stat,  which,  after  conferring  jurisdiction  in  truancy 


upon  mayors,  justices  of  the  peace  and  probate  judges,  providing  that  in 
every  case  of  complaint  against  a  child  involving  committment  to  any  child- 
rens  home  or  juvenile  reformatory,  the  board  of  county  visitors  shall  be  noti* 
fied  and  must  attend  and  protect  the  child  on  the  hearing,  as  provided  by 
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sec.  63S-18,  Rev.  Stat,  and  that  the  commitment  must  show  such  notice  and 
attendance,  applies  as  well  to  proceedings  in  the  probate  court,  under  sec. 
769  ,  et  seq.t  Rev.  Stat.,  relating  to  girls  over  nine  and  under  fifteen  years  of 
age,  who  have  committed  offenses  punishable  by  fine  or  imprisonment,  other 
than  imprisonment  for  life,  or  that  are  leading  vicious  or  criminal  lives. 

2.  Laws  Referred  to  do  not  Confuct. 

Section  63a-18,  Rev.  Stat.,  providing  that  it  shall  be  the  duty  of  the  probate 
iudge  or  other  ofiBcer  in  each  county,  whenever  proceedings  are  instituted 
before  him  to  commit  a  child  under  sixteen  years  of  age  to  the  Boys*  Indus- 
trial School  at  Lancaster  or  the  Girls'  Industrial  School  at  Delaware,  to  have 


notice  of  such  proceedings  given  to  the  board  of  county  visitors  of  such 
county,  whose  duty  it  shall  be  to  attend  such  proceedings,  either  as  a  body 
or  by  committee,  and  protect  the  interests  of  the  child,  simply  sets  forth 


the  duty  of  the  board  of  county  visitors,  and  is  not  in  conflict  with  sec. 
4022-11,  Rev.  Stat.,  above  referred  to. 

8.  County  Visitors  Required  to  Attend. 

The  probate  court,  therefore,  has  no  jurisdiction,  under  said  sec.  769  et  seq,^ 
Rev.  Stat,  to  hear  a  cause  and  order  commitment  to  the  Girls*  Industrial 
Home  at  Delawaie  without  notice  to  and  without  the  attendance  of  the  board 
of  county  visitors,  either  as  a  board  or  by  committee. 

4.  Commitment  must  Show  such  Attendance. 

And  the  trustees  of  such  home  can  not  obtain  lawful  custody  of  a  girl  unless 
the  order  of  commitment  shows  that  the  board  of  county  visitors  was  noti- 
fied of  and  attended  the  hearing,  either  as  a  board  or  by  committee. 

WiCKHAM,  J. 

On  June  18,  1897  one  A.  C.  I<acy  filed  a  complainant  in  the  probate 
court  of  Cuyahoga  county  charging  one  Emma  StefFen,  a  girl  above  the 
age  of  nine  and  under  the  age  of  fifteen  years,  with  leading  a  vicious  or 
criminal  life,  and  alleged  the  attiant's  belief  that  the  said  Emma  StefFen 
should  be  committed  to  the  Girls*  Industrial  Home.  On  this  complain- 
ant the  probate  court,  under  the  provisions  sec.  769  Rev.  Stat.,  issued 
an  order  to  August  SteflFen,  father  of  Emma  Steffen,  to  appear  before  the 
probate  court  on  June  21,  1897  at  10  o'clock  A.  M.,  to  show  cause,  if 
any,  why  said  Emma  Steffen  should  not  be  committed  to  the  Girls' 
Industrial  Home.  A  warrant  was  also  issued  to  the  sheriff  of  Cuyahoga 
county  on  June  19,  1897,  and  Emma  Steffen  was  arrested  and  brought 
before  the  probate  court.  On  June  21,  the  day  set  for  the  hearing,  as 
shown  by  the  journal  entry  filed  in  this  case,  a  hearing  was  had  and  the 
court  tound  that  the  said  Emma  Steffen  was  a  suitable  subject  for  the 
Girls'  Industrial  Home,  there  to  be  kept  until  discharged  as  provided 
by  law.  and  she  was  accordingly  committed  to  that  institution. 

The  record  of  this  case  does  not  show  that  the  probate  judge  of 
Cuyahoga  county  served  notice  on  the  board  of  county  visitors  of  Cuy- 
ahoga county,  or  any  of  them,  nor  does  it  show  that  the  board  of  county 
visitors  of  that  county  had  notice  of  the  proceeding  against  Bmma 
Steffen,  or  that  they  attended  the  hearing  either  as  a  board  or  by  com- 
mittee. 

On  March  15,  1899,  Johanna  Steffen,  the  mother  of  the  said  Emma 
Steffen,  filed  her  petition  in  the  probate  court  of  Deleware  county 
against  the  trustees  of  the  Girls'  Industrial  Home  and  A.  W.  Stiles, 
superintendent,  of  said  home,  alleging  the  tacts  that  I  have  mentioned, 
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and  further  avering  that  the  said  Emma  Stcffen  was  unlawfully  restrained 
of  her  liberty  by  defendants  and  praying  for  a  writ  of  habeas  carpus  that 
the  said  Emma  Steffen  might  be  discharged  from  such  unlawful  restraint 
and  imprisonment. 

The  petition  for  a  writ  of  habeas  corpus  was  predicated  upon  the 
failure  of  the  probate  court  of  Cuyahoga  county  to  notify  the  board  of 
county  visitors  of  that  county  to  appear,  either  as  a  board  or  by  com* 
mittee,  at  the  hearing  of  the  complainant  against  Emma  Steffen,  and  the 
failure  of  the  board  to  appear  either  as  a  board  or  by  committee.  The 
defendants  filed  their  answer  to  the  petition  for  a  writ  of  habeas  corpus 
and  the  plaintiff  a  reply.  The  issue  thus  being  made,  the  cause  was  con- 
tinued from  time  to  time  and  finally  came  on  to  be  heard  on  April  6^ 
1899,  when  the  probate  court  of  Delaware  county  found  that  Emma 
Steffen  was  unlawfully  restrained  of  her  liberty  by  the  defendants,  the 
said  trustees  of  the  said  Girls'  Industrial  Home,  at  Rathbone,  Deleware 
county,  Ohio,  and  A.  W.  Stiles,  superintendent  of  said  home;  and  the 
court  ordered  that  the  plaintiff,  Johanna  Steffen,  have  the  custody  of 
the  said  Emma  Steffen  as  prayed  in  her  petition.  To  which  finding  and 
judgment  of  the  court  the  defendants  excepted,  and  filed  their  petition 
in  error  in  this  court  to  leverse  the  judgment  of  the  probate  court.  The 
single  question  for  the  court  to  determine  is  whether  the  probate  court 
of  Cuyahoga  had  jurisdiction  to  order  Emma  Steffen  committed  to  the 
Girls*  Industrial  Home.  If  that  court  haa  jurisdiction  the  judgment  of 
the  probate  court  of  Deleware  county  should  be  reversed,  for  habeas 
corpus  is  not  the  proper  remedy  to  obtain  the  release  of  a  person  in 
custody  under  a  judgment  of  a  court  unless  that  judgment  is  absolutely 
null  and  void.  Ex  parte  Van  Hagen,  25,  Ohio  St.,  426.  If  the  probate 
court  of  Cuyahoga  county  had  not  jurisdiction  to  order  Emma  Steffen 
committed  to  the  Girls'  Industrial  Home,  then  the  judgment  of  the 
probate  court  of  Delaware  county  was  right  and  should  be  affirmed. 
And  that  question  is  to  be  determined  by  a  construction  of  sees.  633-18 
and  4022-11,  Rev.  Stat. 

Jurisdiction,  as  defined  by  Bouvier,  is  *'the  authority  by  which 
judical  officers  take  cognizance  of  and  decide  causes.  Power  to  hear  and 
determine  a  cause  (3  Ohio  St.,  494)  it  includes  power  to  enforce  the 
execution  of  what  is  decreed. "  Jurisdiction  then  is  the  power  or  author- 
ity  to  hear  and  determine  a  cause  and  to  enforce  the  execution  of  what 
is  decreed. 

It  is  provided  by  sec.  633-18,  Rev.  Stat.,  that  ''it  shall  be  the  duty 
of  the  probate  judge  or  other  officer  in  each  county,  whenever  proceed- 
ings are  instituted  before  him  to  commit  a  child  under  sixteen  years  of 
age  to  the  Boys'  Industrial  School  at  Lancaster,  or  the  Girls'  Industrial 
Home  at  Deleware,  to  have  notice  of  such  proceedings  given  to  the 
board  of  county  visitors  of  such  county,  whose  duty  it  shall  be  to  attend 
such  proceedings,  either  as  a  body  or  by  committee,  and  protect  the 


Digitized  by 


Google 


IX.  SUPERIOR  AND  COMMON  PLBAS  COURTS.  699 

Girls*  Industrial  Home  v.  Steffen. 

interest  of  such  child.'*  This  section  is  found  in  the  chapter  tinder  the 
title  **Benevolent  Institutions,*'  chapter  1,  subject  "General  Provisions.  '* 
Chapter  12  of  this  title,  beginning  with  sec.  766  Rev.  Stat.,  applies  to 
the  Girls'  Industrial  Home.  The  proceeding  against  Bmma  Steffen  in  the 
probate  court  of  Cuyahoga  county  was  begun  under  sec.  769,  Rev.  Stat., 
which  provided  that ''Whenever, a  resident  citizen  shall  file  with  the 
probate  judge  of  his  county,  his  affidavit,  charging  that  a  girl  above  the 
age  of  nine  years  and  under  the  age  of  fifteen  years,  who  resides  in  such 
county,  has  committed  an  offense,  punishable  by  fine  or  imprisonment, 
other  than  imprisonment  for  life,  or  that  she  is  leading  a  vicious  or  crim* 
inal  life,  it  shall  be  the  duty  of  such  judge  to  fix  a  time  not  more  than 
five  days  from  the  time  such  affidavit  is  filed,  for  hearing  the  complaint 
set  forth  in  such  affidavit,  and  he  shall  forthwith  issue  a  warrant  to  the 
sheriff  of  such  county,  or  some  other  suitable  person,  commanding  him 
to  bring  such  girl  before  such  judge  at  his  office,  at  the  time  fixed  for 
such  hearing,  and  shall  also  at  the  same  time  issue  an  order  in  writing, 
addressed  to  the  father  of  such  girl,  if  living  and  resident  of  such  county, 
and  if  not  living  and  so  resident,  then  to  her  mother  if  living  and  so 
resident,  and  if  there  is  no  father  or  mother  so  resident,  then  to  her 
guardian  if  so  resident,  and  if  not,  then  to  tbe  person  with  whom  the  girl 
resides,  requiring  such  father,  mother,  guardian  or  other  person  to 
appear  betore  such  probate  judge  at  such  hearing,  and  said  judge  is 
authorized  to  continue  such  proceeding  from  day  to  day,  and  issue  all 
necessary  subpoenas  for  witnesses." 

Under  title  3,  chapter  9,  Rev.  Stat. ,  subject,  * 'Schools  and  Attendance 
Enforced,"  it  is  provided  by  sec.  4022-8,  Rev.  Stat.,  that  Certain  child- 
ren of  school  age  who  are  found  to  be  juvenile  disorderly  persons  may 
be  committed  to  a  juvenile  reformatory. 

Section  4022-11,  Rev.  Stat.,  provides  that  mayors,  justices  of  the 
peace  and  probate  judges  shall  have  jurisdiction  to  try  offenses  de- 
scribed  in  this  act  and  their  judgment  shall  be  final,  and  the  section  con* 
eludes  as  follows:  "In  every  case  of  complaint  against  a  child  involv- 
ing commitment  to  any  children's  home  or  juvenile  reformatory,  the 
board  of  county  visitors  shall  be  notified  and  must  attend  and  protect 
the  interests  of  the  child  in  the  hearing,  as  provided  in  the  act  of  March 
29,  1892,'  89  O.  I<.,  ItK),  (Sec,  t>33-18);  and  the  order  of  commitment 
of  tjje  child  to  a  state  reformatory  must  show  that  the  county  visitors 
were  so  notified  and  attended  the  hearing." 

Here  then  is  an  express  provision  of  the  statute  that  in  every  case 
of  complaint  against  a  child  the  board  of  county  visitors  shall  be 
notified  and  must  attend  either  as  a  board  or  by  committee.  But  it  is 
claimed  by  counsel  for  plaintiff  in  error  that  this  is  applicable  only  to 
cases  against  a  child  for  truancy  and  is  not  applicable  under  sec.  7t)9  et 
seq^  Rev.  Stat.     They  can  see  a  distinction'  between  cases  against  a 
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child  for  truancy  whicJi  may  be  brought  before  a  mayor,  justice  of  the 
peace  or  probate  judge,  and  cases  brought  in  the  probate  court  charging 
the  child  with  a  criminal  act  under  sec.  769  et  seg.  Rev.  Stat.  But  the 
case  against  the  child  is  not  ex  parie^  it  is  not  intended  to  be  in  the 
case  of  truancy  else  we  would  not  have  the  provision  contained 
sec.  4022-11,  Rev.  Stat.,  that  the  board  of  county  ^^isitors  shall  be 
notified  and  that  they  must  attend  the  hearing.  The  only  purpose  for 
which  the  board  of  county  visitors  can  attend,  is  to  protect  the  interests 
of  the  child  as  expressed  in  sec.  (533-18  Rev.  Stat.,  and  it  would  seem 
that  there  is  the  greatei^  reason  for  theii*  attending  in  a  proceeding  under 
sec.  769  et  seq.,  Rev.  Stat.,  where  a  child  is  charged  with  a  crime!  In  a 
proceeding  under  these  statutes  the  girl  has  a  right  to  a  jury  trial.  The 
charge  may  be  one  involving  a  great  degree  of  moral  ttu^itude  and  for 
that  reason  it  is  important  that  some  one  be  present  to  protect  her 
interests;  otherwise  th^  probate  judge,  as  in  the  case  of  Emma  Steffen, 
might  issue  his  wairant  one  day  and  on  the  next  day  or  the  day  follow- 
ing hold  a  police  court  trial,  find  the  girl  charged  guilty  of  a  crime, 
commit  her  to  a  reformatory  institution  without  giving  her  an  opportu- 
nity to  prove  her  innocence.  Such  a  course  of  procedure  would  be  in 
violation  of  the  constitutional  right  of  an  American  citizen  when  charged 
with  a  crime,  to  the  right  of  trial  by  jury;  for,  if  there  is  no  one  present 
to  protect  the  interests  of  the  girl,  it  is  reasonable  to  suppose  that  no 
trial  by  jury  would  be  had.  It  is  true  the  statute  provides  that  notice 
shall  be  given  to  the  father  or  mother  or  other  person,  but  there  is  no 
provision  that  requires  their  attendance  as  there  is  for  the  attendance  of 
the  board  of  county  visitors. 

We  hold  the  law  to  be  as  it  is  expressed  in  sec.  4022-11,  Rev.  Stat., 
that  '*in  every  case  of  complaint  against  a  child  involving  commit- 
ment to  any  children's  home  or  juvenile  reformatory  the  board  of  county 
visitors  shall  be  notified  and  must  attend  and  protect  the  interests  of  the 
child  on  the  hearing,  as  provided  by  sec.  633-18;  and  the  order  of  com- 
mitment of  a  child  to  a  state  reformatory  must  show  that  the  county 
visitors  were  so  notified  and  attended  the  hearing,''  and  that  this  provi- 
sion of  the  statutes  is  applicable  to  cases  in  the  probate  court  under  sec. 
769  et  seq.  Rev.  Stat. 

Section  633-18,  Rev.  Stat.,  we  think  does  not  conflict  with  sec.  4022- 
11  Rev.  Stat.  That  section  (633-18)  simply  sets  forth  the  duties  of  the 
board  of  county  visitors. 

We,  therefore,  hold  that  a  probate  court *has  no  jurisdiction  to  hear 
a  cause  and  order  the  girl  committed  to  the  Girls'  Industrial  Borne 
without  first  notifying  the  board  of  county  visitors  of  the  hearing,  and 
the  attendance  of  the  board  either  as  a  board  or  by  committee;  and  that 
the  trustees  of  the  Girls'  Industrial  Home  have  not  lawful  custody  of  m 
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girl  tinless  the  order  of  commitment  shows  that  the  board  of  county 
visitors  was  notified  and  attending  the  hearing.  We  think  that  the 
judgment  of  the  probate  court  of  Delaware  County  was  right  and  it  is 
therefore  afBrmed. 

George  JV.  Carpenter^  for  plaintiffs  in  error. 

P.  G.  Kassulker,  for  defendant  in  error. 


TRADE-MARKS— JURISDICTION— PRACTICE. 

[Lucas  Common  Pleas,  January  15, 1900.] 
Charlbs  M.  Robinson  v.  Prbd  £.  Harrison  kt  al. 

1.  PI.EADIMG — Action  to  Enjoin  Inpringembmt  of  Tradb-Mark. 

A  petition  in  an  action  for  an  injunction  to  restrain  the  infringement  of  a  cer- 
tain trade* mark,  in  the  form  of  cuts  used  to  illustrate,  alleging  that  the  cuts 
were  used  by  defendants  in  "advertisements  and  circulars"  states  but  one 
cause  of  action.  The  use  of  the  cuts  in  circulars  is  not,  under  the  allega- 
tions of  the  petition,  a  mere  incident  subsequent  to  the  advertisement  or 
divisible  from  it  The  whole  matter  is  inseparable  and  the  use  of  cuts  in  ad- 
vertisements or  circulars  is  part  of  the  same  transaction. 

2.  Practicb  to  Raise  Question  op  Jurisdiction. 

In  an  action  to  enjoin  the  use  of  a  trade-mark  against  joint  defendants,  one  of 
whom  is  not  a  resident  of  the  county,  and  who  claims  to  have  acted  merely 
as  the  agent  of  his  co-defendant,  the  real  party,  an  answer  setting  up  such 
facts  and  denying  the  jurisdiction  of  the  court,  followed  by  motion  to  quash 
the  service  of  summons,  is  a  proper  method  of  bringing  the  question  ot  jur- 
isdiction before  the  court  without  further  appearance  and  without  waiving 
further  rights. 

8.  Issue  Cannot  be  Tried  upon  Affidavits. 

The  issue  thus  raised,  as  to  the  jurisdiction  of  the  court,  is  an  issue  of  fact, 
upon  the  trial  of  which  the  parties  are  entitled  to  a  jury,  and  which  cannot, 
therefore,  be  tried  upon  affidavits,  even  with  the  consent  of  the  parties.  The 
proper  practice  in  such  cases  is  to  have  the  case  set  down  for  trial  upon  com- 
petent evidence. 

MoTibN  to  quash  service  of  summoDS. 
Pratt,  J. 

This  is  a  motion  by  the  defendant,  Harrison,  to  quash  the  summons 
and  the  service  as  made.  The  petition  was  filed  by  Charles  M.  Robinson 
against  Fred  E.  Harrison  and  Charles  K.  White,  as  defendants.  Not 
to  go  into  the  petition  at  length,  but  only  referring  to  certain  paragiaphs 
in  it,  it  is  alleged  that  ''on  the  26th  day  of  April,  1899,  the  cut  above 
described  was  registered  in  the  United  States  Patent  OflSce  in  Wa.shing- 
ton,  D.  C,  as  the  trade-mark  of  the  plaintifi,  said  trade- mark  registra- 
on  being  numbered  32,777.**  This  cut  is  described  in  the  formal  parts 
of  the  petition.  It  then  alleges  that  the  plaintifi  has  been  engaged  in 
business  for  some  years  under  the  use  of  this  trade-mark  and  has  built 
tip  a  profitable  business  under  the  same;  that  it  was  a  cut  or  design  not 
known  or  used  by  any  other  person  or  corporation,  etc.     The  part  of  the 
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petition  which  follows  I  regard  as  vitally  material,  and  therefore  I  will 
call  attention  to  it  in  the  words  as  charged : 

"The  defendants'* — which  words  include  both  ot  them,  without 
designation,  who  are  doing  business  in  the  city  of  Toledo,  Lucas  county* 
Ohio,  under  the  name  and  business  style  ot  Toledo  H.  Bath  Cabinet 
Company,  well  knowing  all  the  facts  hereinbefore  set  forth  and  the 
rights*  of  the  plaintiff  in  the  premises,  have  wilfully  disregarded  the 
same,  and  without  plaintiff's  consent,  and  with  intent  to  avail  them- 
selves of  and  to  appropriate  to  their  own  use  and  benefit  the  reputation 
acquired  by  plamtiff's  said  cabinets,  and  to  wrong  and  injure  plaintiff 
in  his  said  business,  and  to  deceive  purchasers,  and  to  defraud  the  pub- 
lic, have,"  both  of  them,  the  charge  is,  **ever  since  the  month  ot  Feb- 
ruary, 1899,  ttsed  and  still  continue  to  use,  in  their  advertisements  and 
circulars,  a  cut  or  design  in  imitation  and  counterfeit  of  the  plaintiff's 
cut  or  design  aforesaid,  said  cut  or  design  so  used  by  defendants  being 
an  exact  copy  and  representation  ot  the  plaintiff's  cut  or  design  afore- 
said," etc.  I  might  say  that  tbe  petition  has  attached  to  it  both  said 
cuts.  Then  the  petition  alleges  that  the  defendants  have  been  notified 
by  the  plaintiff  to  desist  from  the  use  ot  said  cat  in  their  advertisements, 
circulars,  etc.,  that  they  have  tailed  to  do  so  and  are  still  using  the 
same.  The  prayer  of  the  petition  is  the  ordinary  prayer  for  an  injunc- 
tion, used  in  such  cases. 

The  defendant,  Harrison,  filed  an  answer  objecting  to  the  jurisdic- 
tion of  this  court — not  raising  the  merits  in  .issue — and  in  thi?*  answer 
alleges:  **That  he  has  been  for  several  years  last  past  and  is  now  a 
resident  of  the  city  of  Cincinnati,  county  ol  Hamilton;  and  that  for 
nearly  a  year  last  past  he  has  been  engaged  in  doing  business  in  the 
city  of  Toledo,  Lucas  county,  Ohio,  under  the  name  and  business  style 
of  *The  Toledo  Bath  Cabinet  Company'  and  *The  Toledo  H.  Bath 
Cabinet  Company'  and  that  Charles  £.  White,  the  other  defendant 
herein,  has  been  employed  as  a  clerk  by  this  defendant  by  the  week  and 
at  a  weekly  salary,  to  take  charge  of  the  office  and  attend  to  the  mail 
and  correspondence  of  this  defendant's  said  business;  that  said  Charles 
E.  White,  under  the  terms  of  his  employment  has  absolutely  nothing 
whatever  to  do  with  the  placing  ot  advertisements,"  etc.  There  is  a 
general  and  full  allegation  that  he  is  the  sole  party  interested  in  this 
matter;  that  White  has  no  interest  in  it  whatever;  that  he,  the  defend- 
ant, resides  in  Hamilton  county,  Ohio,  and  has  nex'er  been  served  in 
Lucas  county,  Ohio.  He  files,  upon  this  answer,  a  motion  asking  to  be 
dismissed  as  to  this  case  and  that  the  service  made  upon  him  in  Hamil- 
ton county  be  quashed. 

The  defendant  in  this  case  evidently  understood  the  method  of 
bringing  this  matter  before  the  court,  and  has  followed  strictly  aad 
closely  the  provisions  of  our  statutes  and  the  decisions  of  our  courts  ta 
bringing  up  the  question  of  jurisdiction  over  him  personally  before  this 
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court,  without  entering  his  appearance  or  waiving  anything.  The  ques- 
tions here  have  been  fully  argued  by  counsel  upon  boih  sides,  counsel 
from  Hamilton  county  having  been  here  personally  for  that  purpose. 
Numerous  authorities  have  been  cited  in  the  briefs  filed  by  counsel  for 
plaintiff  and  the  defendant,  Harrison. 

Counsel  for  defendant,  among  other  things,  claims  that  while  White, 
the  Lucas  county  defendant,  is  a  proper  party — concedes  that  he  might 
be  a  proper  party — but  still  is  only  a  nominal  party  and  not  a  necessary 
party,  and  that  jurisdiction  cannot  be  obtained  over  the  real  party,  in 
another  county,  by  making  a  mere  nominal  party  defendant.  This  is 
conceded  by  counsel  for  plaintiff;  and  which  it  would  have  been  useless 
to  have  disputed,  because  there  are  direct  decisions  in  11  Ohio  St., 
mad^,  of  course,  long  ago,  directly  sustaining  this  position.  But  the 
charge  is  made  under  the  allegations  of  the  petition,  against  White  as  a 
real  and  not  simply  as  a  nominal  party.  He  might  have  been  charged, 
of  course,  as  being  the  agent  of  the  real  party  in  interest,  and  thus  been 
made  a  party  in  the  suit,  if  properly  brought  against  the  principal 
defendant;  and  that  is  frequently  done  by  parties  bringing  suits,  to 
save,  possibly,  a  necessity  that  there  might  be  of  having  another  suit 
against  the  agent,  after  he  had  got  through  with  the  principal.  But 
the  suit  here  is  against  the  parties  jointly,  as  will  appear  from  what  I 
have  read  from  the  petition  itselt.  It  is  just  as  much  a  suit  against 
White  as  against  the  other  defendant,  and  the^counsel  for  Mr.  Harrison 
concedes^-what,  ot  course,  would  have  been  useless  to  deny — that  if  it 
were  a  joint  tort,  a  joint  wrong,  that  a  suit  could  have  been  brought 
here,  or  iniEIamilton  county  and  Mr.  White  have  been  served  there,  and, 
where  it  was  a  joint  charge  made  against  the  defendants  the  parties  might 
elect  in  which  county  to  bring  suit;  and  of  this  there  can  be  no  question. 

I  desire  to  say  that  counsel  for  both  parties  have  treated  this  matter 
properly  and  argued  it  in  a  perfectly  fair  spirit.  There  is  a  claim  made, 
however,  by  defendant's  counsel,  to  which  I  cannot  accede.  In  his 
brief,  he  takes  this  position  in  reference  to  the  petition  in  this  case:" 

'*In  the  petition  there  is  coupled  with  what  I  have  called  the  gist 
of  the  action,  the  claim  that  the  alleged  counterfeit  cuts  are  used  on 
circulars  and  letter-heads,  and  White  may  be  concerned  in  using  and 
sending  out  as  an  employee  such  circulars  and  letter-heads.  But  even  if 
this  were  so,  under  the  method  of  conducting  business,  the  irreparable 
damage  is  done,  if  at  all,  by  the  publication  of  the  advertisements  in 
magazines,  etc.  The  use  of  circulars  and  letter-heads  in  only  a  subse- 
quent incident  and  has  no  more  effect  on  obtaining  trade  or  injuring 
plaintiff's  business  than  if  the  alleged  cuts  were  not  used  on  these  circu- 
lars  and  letter-heads  at  all." 

This  position  does  not  seem  to  me  to  be  borne  out  by  the  allega- 
tions ol  the  petition.  It  was  claimed  in  oral  argument  by  counsel  that 
here  were  two  causes  of  action;  but  it  seems  to  me  there  is  but  one 
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cause  of  action;  that  the  whole  matter  is  inseparably  connected,  and 
the  use  of  these  cuts,  whether  in  circulars  or  letter-heads,  is  all  a  part  ot 
the  same  transaction  and  cannot  be  considered  as  divisible,  and,  there- 
fore, it  seems  to  me  that  the  whole  matter  here,  comes  down,  so  far  as 
my  consideration  of  it  is  concerned,  to  a  determination  ot  an  important 
allegation  or  issue  of  fact,  and  that  this  issue  as  made  by  the  petition 
and  the  answer  is  as  to  whether  these  two  defendants  here  are  jointly 
liable,  if  liable  at  all — whether  they  are  jointly  charged,  at  least,  in  this 
petition?  Now  as  to  how  this  issue  between  them  is  to  be  determined; 
it  is  an  issue  of  fact;  it  is  made  between  the  parties  upon  the  pleadings, 
and  is  to  be  tried  upon  the  evidence— some  evidence — ^some  proper  evi- 
dence and  some  competent  evidence. 

This  answer  is  sworn  to  so  that  it  may  be  treated  as  an  affidavit,  and 
affidavits  are  also  filed  in  support  of  the  answer,  and  affidavits  are  also 
filed  by  the  plaintiff  controverting  these  affidavits.  The  question  is, 
whether  the  court  here,  in  a  case  of  this  kind,  is  justified  or  authorized 
to  dispose  of  this  matter  upon  affidavits^  Whether  these  affidavits  are 
competent  evidence?  Whether  this  answer,  sworn  to  in  this  way,  is 
competent  evidence  to  be  used  as  an  affidavit;  or  whether  it  may  be  dis- 
posed of  summarily? 

That  affidavits  may  be  used  as  evidence  in  some  cases  and  under 
some  circumstances,  there  is  no  doubt.  A  section  of  the  code  provides 
that  affidavits  may  be  used  in  certain  cases,  but  my  understanding  is 
that  affidavits  are  only  to  be  used  as  to  some  matter  that  is  incidental  to 
the  issues  of  the  case,  but  not  for  the  purpose  of  trying  issues  of  fact 
made  between  the  parties  upon  the  pleadings.  I  know  of  no  authority 
by  which  a  question  that  is  vital  to  a  case,  an  issue  upon  which  the 
right  of  a  plaintiff  would  depend  for  the  purpose  of  obtaining  a  judg- 
ment against  a  defendant,  could  be  tried  upon  ex  parte  affidavits  simply. 
I  should  be  very  loath  to  try  such  a  question  as  that  upon  affidavits, 
even  if  it  were  consented  to  by  the  parties  themselves.  The  court 
could  not  be  in  a  position  to  give  an  intelligent  judgment  upon  the 
matter.  As  I  heard  a  judge  once  say,  **You  may  determine  a  fact 
upon  affidavits,  but  the  may  is  to  be  emphasized  and  italicised.*'  It  is 
true,  and  a  case  is  referred  to  which  I  decided  some  years  ago.  that  a 
question  of  jurisdiction  upon  a  matter  outside  of  the  issues  in  a  case, 
might  be  determined  upon  a  motion  to  dismiss;  it  might  be  determined 
upon  the  face  of  the  papers  themselves  and  if  the  papers  in  the  case  showed 
a  want  of  jurisdiction;  but,  where  the  matter  is  directly  in  issue,  it  seems 
to'me  that  it  would  be  error  for  this  court  tpidispose  of  it  upon  this  motion; 
and  Drea  v.  Carrington,  82  Ohio  St.,  595  directly  sustains  this  position. 
That  was  a  case  where  Carrington  &  Casey,  living  in  Toledo,  were  the 
owners  of  a  vessel  and  a  man  by  the  name  of  Cunningham,  I  think,  was  the 
master  of  the  vessel,  he  living  in  Cleveland.  A  personal  injury  suit  was 
brought  against  Cunningham  and  Carrington  &  Casey,  jointly,  by  some 
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one  who  had  been  employed  upon  that  vessel*  in  Cleveland,  and  service 
made  in  Cleveland  upon  Cunningham  and  service  made  in  Toledo  upoa 
^^rington  &  Casey.  A  motion  was  made  to  dismiss,  summarily,  oa 
the  ground  that  Cunningham  was  not  interested  in  the  vessel,  but  was 
simply  the  agent  of  Carrington  &  Casey  and  that  Carrington  &  Casey 
could  not  be  brought  into  Cuyahoga  county  in  that  case.  The  Supreme 
Court  held  that  the  issue  as  to  whether  Cunningham  was  or  was  not 
a  part  owner  with  Carrington  &  Casey,  was  one  that  should  be  tried  and 
was  triable  to  a  jury,  and,  therefore,  it  was  error  to  dismiss  the  case  for 
want  of  jurisdiction. 

There  is  another  case  Knox  Co.  Ins.  Co.,  v.  Bowersox,  3  Circ.  Dec, 
451,  in  which  the  opinion  was  delivered  by  Judge  Bentley,  referring  to 
this  Carrington  &  Casey  case,  and  reviewing  all  the  others,  substantiallyt 
upon  which  that  was  based.  The  only  distinction  between  those  cases 
and  this  case  is,  that  those  were  cases  in  which  a  party  was  entitled  to  a 
trial  by  jury  upon  its  being  demanded  and  in  the  Carrington  &  Casey 
case  the  parties  did  demand  a  trial  upon  that  issue.  The  question  in 
this  case  is  one  as  triable,  just  as  material,  as  was  the  one  made  by  the 
issues  in  the  Carrington  case;  it  is  the  same,  as  near  as  you  can  put 
two  cases,  with  the  exception  that  this  issue  may  be  tried  by  the  court 
while  in  that  the  party  was  entitled  to  a  trial  by  jury,  and  while  I  am 
of  the  opinion  that  if  the  parties  should  allow  this  motion  to  stand  upon 
affidavits  simply,  that  the  court  (vould  be  required  to  overrule  the 
motion  for  want  of  evidence  to  support  it,  still  this  is  only  getting  to  the 
edge  of  the  case,  and  the  question  now  is,  what  is  the  proper  way  of 
determining  the  question  thus  made  between  the  parties?  Two  courses 
might  perhaps  be  pursued  by  the  parties,  but  the  court.  I  think,  can 
pursue  but  one. 

The  defendant  comes  in  here  and  pleads  to  the  jurisdiction  of  the 
court.  If  the  court  should  overrule  his  plea  and  require  him  to  go  to 
trial,  he  could  except  to  that  action  of  the  court  and  then  come  in  and 
file  his  answer  upon  the  merits,  or  it  mijiht  be  determined  upon  the 
merits  and  he  would  not,  in  that  case,  waive  the  right  to  go  back  and 
determine  the  question  whether  the  court  had  pioperly  overruled  his 
motion  to  dismiss  and  required  him  to  answer.  If  He  got  a  judgment 
in  his  favor,  he  would  probably  be  satisfied.  If  the  judgment  was 
against  them,  he  could  have  it  set  aside,  if  not  correct  on  its  merits. 
But  a  party  coming  into  court  and  pleading:  to  the  jurisdiction  of  the 
court  has  a  right  to  be  heard.  This  has  really  not  been  argued  before 
me,  and  no  authorities  have  been  cited  but  it  does  not  seem  to  me  to 
require  any  citations.  It  is  an  elementary  principle  that  a  party  may 
come  in  and,  in  the  first  instance,  challenge  the  jurisdiction  of  the 
court  over  him  and  may  have  determined  the  question  whether  he  shall 
plead  upon  the  merits  or  not.  To  say  that  he  is  required  to  come  in 
and  contest  the  whole  case  upon  the  merits  and  also,  at  the  same  time 
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the  question  of  jurisdiction,  would  enable  a  party,  by  simply  making^ 
an  affidavit,  however  false  it  might  be,  to  require  another  to  come  in 
and  plead  upon  the  merits,  from  a  distant  part  of  the  state  it  might  be; 
and  I  am  of  the  opinion  in  this  case,  that,  this  being  a  case  triable  to 
the  court  (and  I  don't  know  that  it  would  be  any  different  if  it  were  to 
be  tried  by  a  jury),  waiving  that  question,  I  think  the  defendant,  if  he 
so  desire,  may  have  the  case  set  down  for  hearing  before  the  court,  upon 
competent  evidence,  upon  the  issue  as  to  whether  the  court  has  jurisdic- 
tion over  him  or  has  not. 

The  case  of  Craig  v.  Railway  Co.,  8  Dec,  146,  decided  by  me  two 
or  three  years  ago,  has  been  referred  to.  In  that  case  I  held  that  the 
question  of  jurisdiction  might  be  heard  and  determined;  and  I  did 
determine  it  in  that  case  upon  affidavits,  so  far  as  I  was  concerned.  Of 
course  a  decision  that  I  had  formerly  made  is  not  necessarily  authority 
for  me  now,  for,  if  I  supposed  it  now  to  be  wrong,  I  should  not  regard 
it  at  all;  but  the  difference  between  that  case  and  this  is,  that  the  ques- 
tion there  was  not  one  raised  upon  the  pleadings  at  all,  but  was  a  ques- 
tion entirely  outside  of  the  pleadings  and  not  necessary  to  be  determined 
in  order  to  afiect  the  merits  of  the  case,  and  therefore,  while  that  position 
may  be  right  or  wrong,  I  do  not  think  it  would  have  any  bearing  upon 
this  case  even  if  it  were  an  authoritative  decision,  which,  of  course,  it  is 
not. 

Now  I  will  not  make  any  entry  in  this  case  at  present,  but  the 
opinion  may  be  sent  to  defendants  counsel,  and  I  suppose  he  would 
have  a  right  to  elect  whether  he  would  have  this  set  down  for  hearing 
upon  competent  testimony  on  the  question  of  jurisdiction,  or  whether  he 
would  desire  to  come  in  and  plead  as  to  the  merits  and  have  but  one 
trial;  I  think  he  has  that  right.  I  will  make  no  entry  until  you  hear 
from  defendants  counsel. 

WilbtiT  A.  Owen,  for  plaintiff. 

Alfred  M.  AUetiy  for  defendant,  Harrison. 


TURNPIKES— ASSESSMENTS. 

[Franklin  Common  Pleas,  August  8, 1898.] 

William  D.  Dawson  et  al.  v.  Ossian  E.  D.  Barron,  Trbas,  etc 

1.  Names  Righti^y  Upon  DaPUCATK— Irregularity. 

Property  owners  within  the  district  assessable  for  a  turnpike,  and  whose  names 
are  rightly  upon  the  duplicate,  cannot,  in  a  court  of  equity,  object  that  their 
names  were  placed  on  the  duplicate  irregularly. 

2.  Churches  With  Parsonages  May  Petition. 

Churches  without  parsonages  are  not  freehold  tax-payers,  within  the  meaning 
of  sec.  4779  Rev.  Stat,  relating  to  petitions  for  turnpike  improvements. 
Churches  with  parsonages  are,  therefore,  the  only  ones  which  can  be  counted 
for  or  against  such  improvements. 
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8.  PBTITIONBR8  FOR  IlfPROVBMBNT  MAY  WITHDRAW. 

A  petitioner  for  a  road  improvement'  may  withdraw  his  name  from  a  petition  at 
any  time  before  the  final  order  for  the  improvement  is  made ;  and  this  he 
may  do  in  any  manner  that  will  indicate  unmistakably  his  intention  to  with- 
draw his  consent  and  to  become  a  remonstrator  instead  of  a  petitioner ;  but 
until  such  petitioner  has  indicated  his  intention  in  an  unmistakable  manner 
he  may  be  counted  as  a  petitioner. 

4*  SiMPi,Y  Signing  Rbmonstrancb  Dobs  not  Dbfbat  Pbtition. 

It  is  the  duty  of  petitioners  who  desire  to  withdraw  from  a  i>etition  for  an 
improvement,  to  do  so  in  such  a  way  as  will  indicate  unmistakably  their 
intention  to  withdaw.  The  mere  fact  that  they  signed  a  remonstrance,  on  a 
seperate  paper,  without  indicating  that  thejjr  were  also  petitioners  or  that 
they  signed  the  remonstrance  subsequent  to  signing  the  petition,  is  not  suffi- 
cient, after  the  improvement  has  been  made,  to  defeat  the  assessment 

6.  TiMB  GOVBRNBD  BY  LAWS  THBN  IN  PORCB. 

The  time  to  which  an  assessment  for  a  turnpike  can  be  extended  is  governed 
by  the  law  in  force  at  the  time  the  improvement  was  undertaken. 

t.  Cannot  Pass  Rbtroactivb  Laws. 

The  legislature  is  without  power,  after  an  improvement  has  been  commenced^ 
to  oass  a  law  that  will  extend  the  time  for  which  the  assessment  can  be  contin- 
ued. Section  4812  Rev.  Stat.,  as  amended  February  6,  1894,  applies  only  to 
improvements  subsequently  commenced. 

7.  Prbsumption  in  Favor  of  Commissionbr. 

While  improvement  laws  should  be  strictly  construed  in  favor  of  the  property 
owner,  yet  after  the  commissioners  have  acted  upon  a  petition  for  an  im- 
provement and  the  improvement  has  been  made,  presumptions  are  in  favor 
of  commissioners,  and  the  burden  is  upon  the  plaintiff  property  owner  to 
defeat  an  {issessment  on  the  ground  that  the  requisite  number  did  not 
petition  for  the  improvement. 

8.  Signing  Pbtition  not  Estoppbi,. 

Property  owners  who  have  signed  a  petition  for  a  turnpike,  are  not  thereby 
estopped  from  questioning  their  liability  under  the  assessment,  upon  the 
ground  that  the  commissioners  did  not  have  jurisdiction  for  want  of  a 
majority  of  names  upon  the  petition. 

9.  Rui^B  in  Dbtbrmining  District  Assbssabi^b. 

In  determining  the  boundaries  to  be  assessed  for  turnpike  improvements,  the 
line  should  be  drawn  at  a  right  angle  to  the  last  course  of  the  road  and  the 
end  of  the  improvement 

10.  CONNBCTING  ROADS. 

Connecting  roads  continue  to  be  such,  within  the  meaning  of  the  statute 
relating  to  turnpike  assessments,  although  direct  connection  between  them 
has  ceased,  owin)<  to  the  erection  of  a  bridge,  and  a  third  street  is  traversed 
for  a  short  distance  in  going  from  one  to  the  other. 

Bigger,  J. 

This  is  an  action  to  enjoin  the  collection  of  an  assessment  levied 
upon  the  plaintiffs'  lands  to  pay  for  the  const  ruction  ot  the  Gahanna  and 
New  Albany  turnpike.  It  is  claimed  that  the  names  ot  these  plainti£E$ 
were  not  placed  upon  the  list  of  property  to  be  assessed  in  the  first 
instance,  but  were  afterwards,  and,  irregularly,  added  to  the  duplicate. 

In  my  judgment,  however,  if  the  lands  ot  these  plaintiffs  were 
within  the  assessable  district  and  the  commissioners  had  jurisdiction  to 
order  the  improvement,  they  cannot  object  to  the  fact  that  in  a  court  of 
equity  their  names  have  been  placed  upon  the  list  irregularly,  because 
they  are  rightly  there. 
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Whether  or  not  they  are  within  the  assessable  district  depends 
upon  whether  the  Granville  road  and  the  Gahanna  turnpike  are  con. 
nected  or  disconnected  roads,  within  the  meaning  ot  the  statute.  In  my 
opinion  these  roads  are  connected  roads  within  the  meaning  of  the 
statute.  They  are  very  old  roads  and  originally  the  junction  of  the  two 
roads  was  some  distance  west  of  the  Creek,  but  about  1853  a  bridge 
was  built  over  the  creek  and  by  legal  proceedings  the  location  of  the 
Columbus  and  Johnstown  road  was  changed  from  the  north  corporation 
line  of  Gahanna  to  the  east  end  of  the  bridge  which  was  located  but  a 
very  little  north  of  the  Granville  road,  in  fact  so  close  to  that  by  being 
constructed  at  an  angle  with  the  Granville  road,  the  bridge  meets  and 
obstructs  the  line  of  the  Granville  road  proceeding  across  the  stream 
before  the  bridge  reaches  the  west  bank.  Of  course,  it  can  be  shown 
that  the  old  line  of  the  Granville  road  does  not  touch  the  line  of  the 
Gahanna  and  New  Albany  turnpike  before  it  terminates  at  the  east  end 
of  the  bridge.  But  these  roads,  in  my  judgment,  were  never  anything 
else  but  connected  roads.  They  were  connected  when  they  were  laid 
out  and  the  travel  from  the  Granville  road  to  the  other  road  never  was 
obstructed,  or  the  junction  of  the  two  roads  interrupted  for  a  moment. 
But,  upon  the  building  of  the  bridge,  which,  as  I  say,  was  built  so  close 
to  the  Granville  road  that  it  partly  at  least  obstructed  the  line  of  the 
Granville  road  where  is  crossed  the  creek,  the  travel  upon  the  Granville 
road  was  simply  deflected  sufficiently  to  the  north  to  permit  it  to  enter 
the  east  end  of  the  bridge.  I  do  not  think  that  the  fact  that  in  doing 
so,  it  used  part  of  Mill  street,  changes  the  fact.  In  fact  it  simply 
crossed  Mill  street  at  an  angle  sufl&cient  to  permit  it  to  enter  the  east  end 
of  the  bridge.  I  am  of  opinion  that  Lear  v.  Halstead,  41  Ohio  St., 
566,  is  not  in  point  or  decisive  of  this  case.  In  that  case  the  two  roads 
were  never  connected  roads.  The  one  of  them  never  terminated  in  the 
other.  But  in  my  opinion  these  two  roads  never  were  disconnected;  and 
one  of  Ihem  never,  in  fact,  ceased  to  terminate  in  the  other.  For  these 
reasons  in  my  judgment,  the  Granville  road  and  the  Gahanna  and  New 
Albany  turnpike  are  connected  roads  within  the  meaning  of  the  statute. 
That  being  true,  the  lands  of  these  signers  of  the  petition,  which  lie 
south  of  the  Granville  road  and  within  the  statutory  distance  of  the 
pike,  are  properly  to  be  counted  as  petitioners;  and  in  fact,  it  is  con- 
ceded by  counsel  for  plaintiffs,  that,  if  the  two  roads  are  to  be  considered 
as  connected  roads,  then  these  lands  lie  within  the  bounds  of  the  assess- 
able district. 

This  question  being  determined,  the  next  question  which  presents 
itself,  is,  did  a  majority  of  the  land  owners  within  the  assessable  district 
petition  for  the  improvement?  Without  undertaking  to  make  out  a  list 
of  the  names  counted  for  and  against  the  improvement,  I  think  I  can 
use  the  very  excellent  brief  and  chart  of  these  names,  prepared  by  M.r* 
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Thrailkill  so  as  to  clearly  indicate  those  I  have  counted  for  and  against 
the  improvement,  with  my  reasons  for  doing  so. 

In  the  first  place,  counsel  for  defendants,  in  his  brief  makes  out  a 
list  of  88  names  which  he  says  counsel  for  plaintiffs  admit  to  be  proper 
petitioners.  An  examination  of  the  chart  shows  that  counsel  for  plain* 
tills  has  been  more  magnanimous  than  that;  for  he  counts  89  petitioners,. 
John  Ulrey  on  the  last  page  of  the  chart  being  a  petitioner  instead  of  a 
remonstrator,  and  is  so  marked  on  the  chart.  This  makes  the  count 
stated,  according  to  cotmsel  fpr  plaintiffs,  89  names  for  the  improvement 
and  117  against  it,  or  206  names  in  all  counted  tor  and  against  the 
improvement.  The  89  names  which  are  marked  on  the  chart  as  peti- 
tioners, I  think  are  properly  so  marked.  These  89  names  include  the 
names  oi  those  whose  lands  lie  south  of  the  Granville  road,  which  counsel 
for  plaintiffs  claim  should  not  have  been  counted  but,  which,  in  my 
opinion,  and  for  the  reasons  I  have  indicated,  I  think  should  have  been 
counted  as  petitioners,  as  in  my  judgment  they  are  within  the  assessable 
district. 

Within  the  bounds  of  this  improvement  there  are  seven  churches, 
two  of  which  own  parsonages.  Counsel  for  plaintiffs  includes  in  his 
count  of  117  remonstrators  the  two  churches  which  own  parsonages,  but 
does  not  include  the  churches  which  own  only  houses  of  worship, 
although  he  claims  that  the  churches  should  also  be  counted  which  have 
no  parsonages.  On  the  other  hand,  counsel  for  defendants  claim  that 
neither  should  be  counted  as  petitioners  or  remonstrators.  In  my  judg- 
ment the  count  as  made  by  counsel  for  plantiffs  in  his  chart  is  the  correct 
count  as  to- these  churches. 

Section  4799,  Rev.  Stat.,  provides  that  only  freehold  taxpayers 
should  be  counted  as  petitioners  and  remonstrators.  Churches  having 
no  parsonages  cannot  be  regarded  as  freehold  taxpayers  because  they  are 
not  so  in  fact.  The  Supreme  Court,  however,  has  decided  inGerke,  etc. 
V.  Purcell,  25  Ohio  St.,  229,  that  a  parsonage  is  taxable  property,  and, 
therefore,these  churches  which  have  parsonages  should  be  counted  against 
the  improvement.  No  change,  therefore,  should  be  made  in  the  county 
as  furnished  by  counsel  for  plaintiffs  on  account  ot  those  churches. 

Of  the  117  names  which  counsel  for  plaintiffs  counts  or  remonstra- 
tors, are  the  following  names  which  counsel  for  plaintiffs  in  his  brief 
admit  appear  both  upon  the  petition  and  the  remonstrance:  John  Bender, 
Harriet  Neiswander,  William  Paul,  William  Stygler,  William  F.  Bauer, 
William  Cummings,  Abraham  Shull,  Mary  ShuU,  Conrad  Schank, 
Sallie  Dague,  Levi  Dague,  Sr.,  David  Ely,  Russell  E.  Wilkins,  Nelson 
Wilkins.  Fourteen  in  all.  In  addition  to  those  names,  an  inspection  of  the 
petition  and  the  remonstrance  discloses  the  fact  that  there  are  several 
others  whose  names  also  appear  upon  the  petition  and  remonstrance* 
For  example,  the  names  of  Lewis  Shull  and  Noah  Swickard  are  also 
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found  upon  both  and  they  were  called  as  witnesses  and  testified  that 
they  signed  both,  but  signed  the  remonstrance  last. 

Those  16  names,  counting  these  two,  without  going  further  in 
regard  to  the  total  number  of  names  which  thus  appear  upon  both  the 
petition  and  remonstrance,  were  scattered  through  a  long  list  of  peti- 
tioners and  remonstrators. 

Counsel  for  plaintiffs  now  claims  that  all  these  16  persons  signed 
the  remonstrance  last,  and  testimony  has  been  introduced  to  prove  that 
at  least  part  of  them  did  sign  the  remonstrance  last.  Some  of  these 
persons  have  testified  that  they  signed  the  remonstrance  last.  It  is 
therefore  claimed  by  counsel  for  plaintiBs  that  these  names  should  all  be 
counted  as  remonstrators. 

There  is  no  question  as  to  the  right  of  a  petitioner  to  withdraw  his 
name  from  a  petition  at  any  time  before  the  final  order  for  the  improve- 
ment is  made,  and  this  he  may  do  in  any  manner  that  will  indicate 
unmistakably  his  intention  to  withdraw  his  consent  and  become  a 
remonstrator  instead  of  a  petitioner:  But  until  he  has  indicated  his 
intention  in  an  unmistakable  manner,  in  my  judgment,  he  Is  still  to  be 
regarded  as  a  petitioner.  It  is  within  his  power  to  withdraw  his  name 
by  stating  plainly  that  he  withdraws  it,  but  until  he  does  do  so,  he,  or 
no  one  else,  has  any  right  to  complain  that  he  is  counted  as  a  petitioner. 

Did  these  persons  who  signed  both  the  petition  and  the  remon- 
strance thus  unmistakably  indicate  their  intention?  These  petitioners  and 
remonstrances  as  finally  presented  to  the  board  were  upon  detached 
sheets  of  paper,  which  had  been  circulated  in  the  district  for  signatures. 
There  is  nothing  stated  in  the  remonstrance  to  indicate,  that  these 
persons  were  also  petitioners.  Neither  is  there  any  statement  made  by 
these  persons  in  their  remonstrance  tnat  they  signed  the  remonstrance 
after  they  signed  the  petition.  There  was  no  evidence  introduced  that 
I  remember  of,  showing  that  the  attention  of  the  commissioners  was 
3pecially  directed  to  these  names  which  appeared  upon  both  the  petition 
and  the  remonstrance,  or  that  the  attention  of  the  commissioners  was 
specially  called  to  the  fact  that  these  names  were  signed  to  the  remon- 
strance last.  It  was  a  privilege  of  these  persons  to  withdraw  their 
names  from  the  petition  and  it  was  their  duty,  if  they  did  not  desire  to 
be  counted  for  the  improvement,  to  withdraw  their  consent  in  such  a 
way  as  would  indicate  unmistakably,  in  the  language  of  the  authorities 
upon  the  subject,  their  intention  to  withdraw:  and  if  they  did  not  so 
indicate  their  intention,  in  my  judgment  after  the  improvement  has  been 
made  and  the  expense  incurred,  the  fact  that  it  is  made  to  appear  that 
some  at  least  of  them  signed  the  remonstrance  last,  cannot  be  taken 
advantage  of  by  any  one  to  defeat  the  assessment.  It  is  true  some  of 
them,  now^  state  that  they  signed  the  remonstrance  last,  but  they  did 
not  state  that  to  the  commissioners,  as  each  one  of  them  who  was  upon 
the  stand  admitted. 
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I  hold  that  these  parties  were  to  be  considered  petitioners  until  they 
unmistakably  indicated  their  intention  to  withdraw.  It  was  an  easy 
matter  for  these  persons  in  signing  these  remonstrances  to  have  stated 
that  they  were  petitioners  and  now  withdraw  their  names  /rom  the  peti- 
tion,  or  that  their  names  were  signed  to  the  remonstrance  after  they 
were  signed  to  the  petition.  a 

That  a  person,  once  signing  a  petition,  can  only  be  reliev^  from  the 
effect  of  such  signature  by  the  clearest  evidence  of  his  intention  to  with- 
draw, is  evident  from  the  language  of  Ashbum,  J.,  in  Hays  v.  Jones, 
27  Ohio  St.,  218,  in  the  opinion  of  which  case,  on  page  281,  he  says: 

"One  who  has  subscribed  the  petition  may  at  any  time  before  the 
board  makes  the  final  order,  by  remonstrance  or  other  unmistakable 
sign,  signify  his  change  of  purpose.  The  form  or  manner  in  which  his 
dissent  is  made  known  is  immaterial.  If  it  is  clearly  made  known  to 
the  board  of  commissioners,  that  is  su£Sicient.*' 

It  will  not  do  to  say  that  because  the  evidence  now  shows  that  such 
and  such  persons  signed  the  remonstrance  last,  that  therefore  they  are 
to  be  counted  against  the  improvement.  The  question  is,  what  was  the 
evidence  before  the  commissioners  of  the  fact  that  they  had  signed  the 
remonstrance  last?  For,  unless,  their  intention  to  withdraw  from  the 
petition  was  shown  to  the  commissioners  unmistakably,  the  fact  that  it 
may  now  appear,  upon  the  hearing  of  this  court,  that  some  at  least  of 
these  parties  signed  the  remonstrance  last  will  not  and  ought  not,  after 
the  expense  has  been  incurred  and  the  right  of  the  third  parties  have 
intervened,  be  allowed  to  defeat  the  assessment. 

Counsel  for  plaintiffs  says  that  sdme  of  these  parties  were  actually 
counted  against  the  improvement  and  that  Mr.  Tussing's  notes  show 
that  fact.  It  is  true  Mr.  Tussing  testified  that  three  of  four  of  these 
names  did  not  appear  in  his  memorandum  list  of  petitioners,  but  he 
also  stated  expressly,  when  upon  the  stand,  that  his  notes  did  not  show 
who  were  counted  for  or  against  the  improvement..  The  evidence  shows 
that  just  before  the  hearing,  parties  were  rushing  about  with  petitions 
and  remonstrances,  and  persons  who  had  signed  one  signed  the  other 
again  without  indicating  which  they  had  signed  last;  and,  at  least  in  one 
case,  a  party  who  signed  the  petition  then  signed  the  remonstrance  and 
then  signed  the  petition  again.  It  seems  to  me  that  after  such  a  state 
of  affairs  it  was  very  easy  for  the  commissioners  to  be  mistaken  as  to 
whether  parties  whose  names  were  upon  both  were  properly  to  be  counted 
as  petitioners  or  remonstrators.  There  is,  as  I  say,  no  clear  evidence  in 
the  case  to  show  with  any  certainty  whether  these  names  were  counted 
for  or  against  the  improvement. 

I,  therefore  hold,  that  as  to  these  persons,  they  did  not  so  unmis^ 
takably  indicate  their  intention  to  the  commissioners  to  wit^idraw  their 
names  from  the  petition,  as  they  might  have  done,  as  would  warrant 
the  court  in  finding  that  these  parties  might  not  have  been  properly 
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counted  by  the  commissioners  as  signers  for  the  improvement.  These 
16  names  must,  therefore,  in  my  judgment,  be  added  to  the  89  peti* 
tioners,  making  106  petitioners,  and  subtracted  from  117,  makes  101 
remonstrators. 

Adam  Reeb  is  counted  as  a  remonstrator.  If  a  line  be  drawn  at  a 
right-angle  to  the  last  course  of  the  road,  it  will  leave  Adam  Reeb  out«- 
side  of  the  bounds  of  the  district  That  this  is  the  proper  method  of 
determining  the  boundary  is,  I  think,  clearly  indicated  in  I^ear  v.  Hal* 
stead,  supra.  Counsel  for  plaintiffs  argues  that  to  make  this  the  rule 
would  lead  to  fraud.  But  in  reply  to  that  it  is  sufficient  to  say  that  the 
ease  he  assumes  is  not  presented  in  this  case,  as  a  line  drawn  at  right 
angles  at  the  end  of  this  improvement  with  the  last  course  will  be  very 
nearly  at  right-angles  with  the  whole  course  of  the  improvement  and 
much  more  nearly  at  right-angles  to  the  whole  cotu-se  of  the  improve* 
ment  than  if  drawn  at  right-angles  with  Mill  street.  Deducting  his 
name  from  those  counted  as  remonstrators  leaves  100. 

Then  it  is  conceded  by  counsel  for  plaintiffs  that  Alonzo  Taylor, 
who  was  omitted  in  his  count,  is  properly  to  be  counted  as  a  petitioner, 
which  would  make  106  petitioners.  So  I  have  concluded  that  the  com* 
missioners  were  warranted  in  finding  under  all  the  circumstances,  that 
a  majority  had  signed. 

The  next  question  in  this  case  is  as  to  the  commissioners'  authority 
to  extend  the  tax  for  a  period  aggregating  20  years.  The  order  for 
this  improvement  was  made  by  the  county  commissioners  on  May  19, 
1893. 

The  statutory  provisions  upon  this  subject  at  the  time  of  the  making 
of  the  order,  were  as  follows: 

Section  4774,  Rev.  Stat.,  provides  for  a  petition  of  the  majority  of 
the  resident  land  owners  and  provides  that  the  petition  shall  state  **that 
they  desire  the  county  commissioners  to  levy  an  extra  tax,  the  amount 
of  which  shall  not  exceed  ten  mills  on  each  dollar  valuation  in  any  year^ 
on  the  lands  and  taxable  property  within  the  bounds  of  the  road,  and 
also  the  number  of  years  they  desire  the  levy  to  continue,  not  exceeding 
eight  years."  The  petition  in  this  case  asks  for  a  levy  of  ten  mills 
each  year  for  eight  years. 

Section  4777  provides  ''that  no  such  tax  shall  be  levied  for  an 
amount  or  for  a  term  of  years  greater  than  that  set  forth  in  the  petition 
unless  the  petition  be  renewed,  or  the  county  commissioners  order  an 
extension  of  the  levy  for  the  purposes  stated  in  section  4812."  There  is 
no  claim  that  the  petition  was  lenewed;  so  that  the  power  of  the  com- 
missioners to  extend  the  tax  must  have  been  under  the  provisions  of 
Bee.  4812,  Rev.  Stat. 

Section  4812,  Rev.  Stat.,  was,  as  it  then  stood,  as  follows:  ''The 
provisions  ot  this  chapter  shall  extend  and  be  applicable  to  all  free  turn- 
pike roads  heretofore  built,  now  in  process  of  construction,  or  hereafter 
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to  be  constructed;  and  at  any  time  when  the  county  commissioners  shall 
deem  it  necessary  for  the  purpose  of  providing  the  means  for  completing 
the  same,  and  liquidating  any  indebtedness  incurred  on  account  of  such 
road,  they  may  continue  the  tax  originally  levied  for  constructing  the 
same,  for  a  period  not  exceeding,  in  the  aggregate,  ten  years,  in  addi- 
tion  to  the  levy  made  on  petition,  as  provided  for  in  section  4777.  '* 

It,  therefore,  appears  that  the  authority  of  the  commissioners  to 
extend  the  levy  only  authorized  them  to  extend  it  for  a  period  of  ten 
years  in  addition  to  the  eight  years  provided  for  in  the  petition,  which 
would  make  eighteen  years  in  all 

The  commissioners  in  this  case  have  extended  the  period  to  twelve 
years,  but  counsel  for  defendants  claims  that  this  is  authorized  by  sec. 
4812  Rev.  Stat.,  as  amended  Feb.  6,  1894.  By  the  act,  as  amended,  the 
commissioners  were  authorized  to  extend  the  levy  for  a  period  of  not  to 
exceed  fifteen  years  in  all,  in  addition  to  the  eight  years. 

The  question  which  presents  itself  here,  is,  had  the  commissioners 
authority,  under  this  amended  act,  to  extend  the  levy  as  they  did  for 
the  period  of  twelve  years  or  were  they  restricted  to  the  period  provided 
for  in  the  statute  at  the  time  the  improvement  was  ordered? 

Under  the  constitution,  the  legislature  has  no  power  to  pass  retro- 
active laws. 

In  Cincinnati  v.  Seasongood  46  Ohio  St.,  296,  the  court  lays  down 
this  rule  of  law  in  the  syllabus  in  the  case: 

''A  municipal  corporation  having  through  its  proper  boards  and 
officers  passed  a  resolution  and  ordinance  to  improve  a  street,  in  its 
assessment  of  the  cost  and  expense  of  the  improvement  upon  the  abut* 
ting  property,  it  should  be  governed  by  the  law  in  force  at  the  time  of 
the  passage  of  its  improvement  ordinance,  with  respect  to  the  manner  of 
assessment  and  the  rights  and  liabilities  oi  the  owners  of  abutting 
property.*' 

In  that  case,  after  the  improvement  had  been  ordered  by  ordinance, 
the  legislature  amended  the  act  changing  the  manner  of  making  the 
assessment  by  which  the  complainant  was  made  liable  to  be  assessed  tor 
a  greater  number  of  feet  front  than  under  the  act  as  it  stood  when  tte 
improvement  was  ordered. 

In  the  opinion,  which  was  delivered  by  Dickman,  J.,  it  is  said  on 
page  301: 

**The  law  contemplates  that  before  the  ordinance  to  make  the 
improvement  is  passed,  there  shall  be  certain  preliminary  proceedings. 
Such  ordinance  is  the  resultant  of  those  proceedings,  and  evidences  the 
final  determination  of  the  property  owners,  though  their  public  agents, 
to  assume  whatever  burden  may  be  entailed  upon  them  by  the  law  in 
force  when  the  improvement  ordinance  is  passed." 

And  again  on  page  303  he  s>ays:  '*It  is  reasonable  to  presume  that 
the  passage  of  the  ordinance  to  improve  the  street,  was  not  without 
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reference  to  existing  rights  and  liabilities.  The  ordinance  was  doubt- 
less passed  in  full  view  of  the  law  as  it  then  stood  in  regard  to  special 
assessments.  *  *  *  By  virtue  of  the  law  then  in  force,  they  were 
obligated  to  pay  an  assessment  on  the  basis  of  60.2  feet  oi  frontage,  but 
under  an  amendment  of  the  same  law  after  the  passage  of  the  improve- 
ment ordinance  it  is  claimed  they  became  liable  on  104.60  feet.  In  our 
view,  under  the  prior  act  they  became  vested  with  a  substantial  right  of 
which  they  could  not  be  deprived  by  the  operation  of  the  subsequent  law. " 

So  in  this  case,  when  these  parties  petitioned  for  this  improvement 
they  did  so  with  the  knowledge — for  they  are  presumed  to  know  the 
law — that  their  assessment  to  pay  for  this  improvement  could  not  in  any 
event  exceed  a  levy  of  ten  mills  in  any  one  year  for  a  period  of  not  to 
exceed  the  aggregate  of  18  years.  The  legislature,  in  my  judgment^ 
was  without  power  to  pass  a  law  which  would  increase  their  liability  to 
assessment  beyond  that  provided  in  sec.  4812  Rev.  Stat.,  at  the  time 
when  the  improvement  was  ordered.  If  the  legislature  has  the  power 
to  extend  the  levy  for  a  period  of  five  years  in  addition  to  that  provided 
by  law,  when  the  improvement  was  ordered,  they  might  extend  it  for 
fifty  years  in  the  discretion  of  the  commissioners,  although  at  the  time 
when  the  petition  was  asked  for  the  improvement,  they  were  only  liable 
to  be  assessed  for  a  period  of  ten  years  in  addition  to  the  eight  years, 
provided  for  in  the  petition. 

In  my  judgment,  therefore,  the  excess  of  this  levy  beyond  the 
levy  of  ten  mills  upon  the  tax  duplicate  for  the  period  of  18  years  should 
be  enjoin  and  an  entry  may  be  dwarn  to  that  e6ect. 

I  have  given  a  great  deal  of  time  and  labor  to  this  case.  Counsel 
for  plaintiffs  says  that  the  provisions  of  law  ought  to  be  strictly  con- 
strued in  plaintiffs'  favor.  It  is  doubtless  true  that  statutes  upon  this 
subject  are  to  be  strictly  construed.  But  after  the  commissioners  have 
acted  upon  the  petition  and  ordered  the  improvement  and  the  improve- 
ment has  been  made,  the  presumption  is  in  favor  of  the  finding  of  the 
commissioners  and  the  burden  is  upon  the  plaintifis  in  this  case  to  prove 
that  a  majority  didnot  stand  in  the  position  of  petitioners  at  the  time  the 
improvement  was  ordered. 

Upon  the  question  ot  estoppel,  in  my  opinion  upon  the  facts  pre- 
sented in  this  case,  the  plaintiffs  are  not  estopped  from  questioning  their 
liability  under  this  assessment,  upon  the  ground  that  the  commissioners 
did  not  have  jurisdiction  for  want  of  a  majority  of  names  upon  the 
petition.  This,  question,  is,  I  think,  clearly  settled  by  the  decision  in 
Tone  v.  Columbus,  89  Ohio  St.,  281. 

Petitioners  have  a  right  to  assume  that  public  o£Bcers  properly  per- 
form their  duties,  and  in  my  judgment,  if  it  were  found  that  a  majority 
did  not  stand  in  position  of  signers  to  this  petition  at  the  time  of  the  mak- 
ing of  the  order,  this  assessment  might  be  enjoined  by  these  plaintiffs, 
although  they  were  petitioners  for  the  improvement. 
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BRIDGE   BONDS. 

LLicking  Common  Pleas,  April  Term,  1898.] 

Benjamin  Franklin  et  ax.  v.  H.  H.  Baird  et  al.  Comrs. 

1.  a  Taxpaybr  May  Enjoin  An  Irrbgular  Issub  of  Bonds. 

Where  the  county  commissioners  seek  to  sell  county  bonds  at  private  sale  with- 
out having  advertised  such  sale,  and  the  prosecuting  attorney,  after  having 
received  notice,  refuses  to  bring  suit,  a  citizen  and  taxpayer  may,  under  sec. 
1278  Rev.  Stat ,  bring  a  suit  to  enfoin  the  issue  of  such  bonds  by  the  county 
commissioners  or  the  levying  of  taxes  to  pay  them. 

2.  COMMISSIONBRS  MAY  ISSUB  *'  EmBRGBNCY  BONDS.*' 

The  right  of  county  commissioners  to  recognize  an  emergency  and  the  imme- 
diate necessity  of  building  bridges  and  to  provide  the  funds  necessary  for  that 
'  purpose  bv  issuing  bonds  when  there  is  not  sufficient  monev  in  the  treasury, 

does  not  depend  in  any  way  upon  giving  the  notice  required  by  sec.  8077  Rev. 
Stat,  in  order  that  citizens  may  have  a  right  to  be  heard  or  to  remonstrate 
before  the  commissioners  can  purchase  land  or  erect  any  building  or  bridge 
exceeding  $1000  in  cost 

8.  Changb  in  Tbrms  op  Salb  of  Bonds. 

When  the  advertisement  for  the  sale  of  bonds  states  that  all  the  bonds  are  to  be 
delivered  on  a  certain  day,  and  at  the  day  of  sale  and  before  the  bidding  it  is 
announced  that  the  bonds  will  be  delivered  in  installments  covering  a  period 
of  four  months,  giving  the  purchaser  the  benefit  of  the  interest  accruing 
upon  the  later  installments,  such  change  as  to  terms,  does  not  render  the 
sale  void,  unless  it  appears  that  it  will  work  injury  to  the  county,  and  the 
issue  of  such  bonds  cannot  for  that  reason  be  enjoined. 

4.  Bonds  Cannot  bb  Sold  at  Privatb  Salb. 

Where  bonds  are  advertised  and  sold  to  the  highest  bidder,  but  upon  the  day 
set  for  the  delivery  of  the  first  installment  he  refuses  to  accept  them  because 
of  an  alleged  irregularity  in  their  issue,  the  county  commissioners  cannot, 
without  a  readvertisement  and  sale,  accept  the  offer  of  another  party  to  take 
the  bonds  at  the  bid  of  the  party  refusing  to  accept  them,  and  a  citizen  may 
enjoin  the  issuing  of  the  bonds  to  such  second  party  or  the  levying  of  taxes 
to  pay  them  without  showing  that  the  county  would  in  any  way  suffer  by  such 
a  transaction. 

Jones,  J.,  (orally.) 

The  case  of  Benjamin  Franklin  et  al.,  v.  H.  H.  Baird  et  al.,  Com- 
missioners of  Licking  county,  is  submitted  to  the  court  upon  the  plead- 
ings and  the  testimony.  It  is  an  action  brought  under  sec.  1277  Rev. 
Stat.,  to  enjoin  the  commissionersjf rom  issuing  bonds,  called  ''Emergency 
Bridge  Bonds,"  on  the  ground  that  the  contract  for  the  sale  of  the  bonds 
was  made  in  contravention  of  the  statutes  of  Ohio  in  relation  to  the  issue 
of  bonds  for  bridge  purposes  by  the  commissioners. 

March  22  the  flood  occurred  here,  and  it  is  not  necessary  to  indicate 
it,  because  "the  flood"  means  the  last  spring  flood;  and  swept  away  a 
number  of  bridges  of  the  county,  and  injured  quite  a  number  of  others. 
On  March  28,  the  commissi9ners  had  a  meeting,  and  at  that  meeting 
resolved  that  it  was  necessary,  in  order  to  repair  the  ravages  of  the  flood, 
to  procure  fifty  thousand  dollars;  it  not  being  in  the  county  treasury  at 
that  time,  that  it  was  necessary  in  the  emergency  to  issue  bonds  to  the 
amotint  of  fifty  thousand  dollars;  and  they  provided  for  the  issue  of 
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those  bonds,  their  terms  and  the  time  of  payment,  the  amount  of  each 
bond,  and  directed  by  advertisement  the  sale  of  the  bonds  to  occur 
upon  April  22,  last  spring.  The  sale  was  duly  advertised  to  occur  April 
22,  and  did  occur  on  April  22,  Mr.  Baird,  one  of  the  coimty  commis- 
sioners,  acting  as  auctioneer  at  that  time.  But,  before  crying  the  bonds 
for  sale,  he  announced  a  change  in  the  terms  of  the  contract.  The  con- 
tract  provided  that  the  bonds  should  all  be  delivered  on  May  2,  and 
money  paid  at  that  time.  He  announced  at  that  time  to  the  bidders 
that  ten  thousand  dollars  of  bonds  would  be  delivered,  and  the  money 
required  at  that  time,  ten  thousand  on  June  2,  fifteen  thousand  July  2, 
and  fifteen  thousand  August  2,  giving  the  purchasers  the  benefit  of  the 
accrued  interest  at  the  time  of  the  subsequent  installment.  And  upon 
those  terms  the  bonds  were  offered  for  sale;  a  premium  of  fifteen  hun* 
dred  and  odd  dollars  was  paid,  and  they  were  sold  to  Kleybolte  &  Co., 
of  Cincinnati,  as  the  highest  bidders — they  being  the  highest  bidders 
at  that  time.  Instead  of  the  bonds  being  delivered  at 'the  treasurer's 
office,  as  the  advertisement  required,  by  arrangement  between  Kleybolte 
&  Co.,  and  the  commissioners,  Mr.  Pitser  was  authorized  to  gotoCincia* 
nati  May  2,  and  deliver  the  ten  thousand  of  the  bonds,  receive  the  money, 
and  have  it  covered  into  the  treasury.  Mr.  Pitser  went  to  Cincinnati, 
taking  the  bonds  with  him,  executed,  and  Kleybolte  &  Co.,  upon  the 
morning  of  May  3,  refused  to  take  the  bonds,  alleging  some  irregularity 
in  their  issue.  On  May  4,  Mr.  Pitser  returned,  and  received  a  proposi* 
tion  from  C.  M.  Wing,  of  this  city,  from  the  New  First  National  Bank, 
of  Columbus,  to  take  these  bonds  at  Kleybolte  &  Co's.  bid.  The  com* 
missioners  were  got  together,  and  they  accepted  that  proposition,  and 
then,  or  shortly  afterwards,  delivered  ten  thousand  of  the  bonds  to  the 
New  First  National  Bank,  and  received  the  ten  thousand  dollars  and  a 
proportionate  amount  of  the  premium  on  the  ten  thousand,  the  amount  of 
premium  that  would  be  proportionate  to  the  ten  thousand,  running  the 
time  they  did  run,  they  being  the  first  bonds  to  mature.  The  rest  of 
.the  bonds  ($40,000)  are  not  delivered. 

This  suit  is  to  enjoin  the  commissioners  from  delivering  the  balance 
of  the  bonds,  and  the  treasurer,  auditor  and  commissioners  from  levying 
any  taxes  for  the  purpose  of  paying  these  bonds  at  any  time — both  the 
ten  thousand  dollars  already  delivered,  as  to  the  levy  of  taxes — and  the 
balance  of  the  bonds. 

It  is  objected,  in  the  first  place  that  this  suit  cannot  be  maintained. 
This  suit  is  brought  by  Benjamin  Franklin  and  F.  S.  Wright,  as  citizens 
and  taxpayers  of  the  county;  they  gave  notice  to  the  piosecuting 
attorney  to  bring  this  suit;  he  refused,  and  they  brought  the  suit  under 
sec.  1277,  Rev.  Stat.,  or  professedly  under  that  section,  and  sec.  1278, 
Rev.  Stat. 

The  first  objection  that  is  to  be  considered,  that  meets  us  in  this 
investigation,  is  the  objection  that  these  parties  cannot  maintain  this 
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suit.  Section  1277,  Rev.  Stat.,  provides  that  the  prosecuting  attorney » 
when  he  ascertains,  among  other  things,  that  a  contract  in  contraven; 
tion  of  the  laws  of  this  state  is  about  to  be  entered  into  by  the  commis- 
sioners or  is  being  executed,  shall  bring  suit  to  enjoin  the  entering  into 
that  contract  or  the  execution  of  it.  'It  is  said  that  that  does  not  cover  this 
kind  of  a  case.  It  is  claimed  that  these  bonds  were  sold  by  private  sale 
to  the  New  First  National  Bank  of  Columbus  without  any  advertisement. 
If  that  were  done,  that  would  be  a  contract  entered  into  in  contravention 
of  the  laws  of  this  state,  the  laws  of  the  state  requiring  that  before  any 
bonds  shall  be  issued  by  the  commissioners  they  shall  be  advertised  for 
such  a  length  of  time  so  that  the  court  holds,  under  that  clause,  the 
plaintiffs  have  the  right  to  maintain  this  action. 

That  brings  us  to  the  .question :  Was  the  sale  of  these  bonds,  made 
without  advertisement,  or,  being  duly  advertised,  was  the  sale  made  in 
disregard  of  the  terms  of  the  notice? 

It  is  claimed  by  the  plaintiffs  that  sec.  877,  Rev.  Stat.,  requires 
notice  of  the  intention  of  the  commissioners  to  build  these  bridges  for 
a  certain  length  of  time,  so  that  the  citizens  may  know  and  may 
remonstrate  against  the  improvement;  that  this  is  a  jurisdictional  step, 
and  that  no  bonds  can  be  issued  unless  that  notice  is  first  given. 

Section  877,  Rev.  Stat.,  reads  as  follows:  ** Before  the  county  com- 
missioners purchase  any  lands,  or  erect  any  building  or  bridge,  the 
expense  of  which  exceeds  one  thousand  dollars,  they  shall  publish  and 
circulate  handbills,  and  publish  in  one  or  more  newspapers  of  the  county, 
notice  of  their  intention  to  make  such  purchase,  erect  such  building  or 
bridge,  and  the  location  of  the  same  for  at  least  four  consecutive  weeks 
prior  to  the  time  that  such  purchase,  building,  or  location  is  made;  and 
they  shall  hear  all  petitions  for  and  remonstrances  against  such  proposed 
purchase,  location  or  improvement." 

It  is  claimed  upon  one  side  that  this  section  provides  for  all  improve- 
ments in  the  nature  of  the  erection  of  bridges.  It  is  claimed  that  this 
is  not  the  erection  of  a  bridge,  upon  one  side;  that  it  is  the  repair  of 
bridges;  that  all  these  bridges  are  to  be  repaired;  that  there  are  parts 
of  the  old  bridges  to  be  used  in  the  construction  of  the  new.  On  the 
other  hand,  it  is  claimed  that  the  amount  of  the  old  material  of  some  of 
these  bridges  is  so  insignificant  that  it  amounts  to  the  erection  ot  a  new 
bridge.  It  is  claimed  on  the  other  hand,  also,  that  where  bridges  have 
been  built  upon  roads  already  established  that  this  section  does  not 
apply.  That  it  is  for  the  erection  of  bridges  where  no  bridge  was  before 
located;  either  upon  a  road  already  located,  where  there  was  no  bridge, 
or  a  new  road,  so  that  the  community  are  interested  in  the  location,  the 
place  of  the  location,  etc.  But  the  court  thinks  that  wherever  this 
statute  does  apply,  it  applies  in  other  respects  than  the  location.  It 
applies  to  remonstrances  and  petitions,  in  reference  to  the  kind  of 
improvement,  the  kind  of  bridge;  whether  the  improvement  would  be 
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economical;  whether  it  is  the  proper  kind  of  improvement  under  the 
qircumstances,  and  citizens  are  entitled  to  be  heard  upon  that  question. 
Whether  it  applies  to  old  established  roads  or  not,  I  think  it  would  by 
its  terms  apply  if  a  new  bridge  was  to  be  built  there;  but  it  is  not  at  all 
certain  that  that  view  is  correct,  because  sec.  864,  Rev.  Stat.,  provides 
for  a  class  of  cases,  and  that  is:  "In  rebuilding  a  bridge  destroyed  or 
injured  by  flood  or  fire,  the  commissioners  may  select  a  new  site  for  the 
bridge;  but  before  the  change  is  made  or  any  contract  for  that  purpose 
entered  into  the  commissioners  shall  give  at  least  twenty  days*  notice 
of  the  time  when  the  question  of  change  will  be  considered,  and  on  the 
hearing  all  persons  interested  may  present  their  views  and  wishes  to  the 
board,  either  by  petition,  remonstrance  or  orally." 

That  is  about  the  same  provision  that  is  made  in  the  other  section. 
So  that  it  becomes  doubtful  as  to  whether  it  is  intended  to  apply  to 
bridges  that  it  is  necessary  to  rebuild  or  repair  in  consequence  of  their 
destruction  by  flood  or  fire.  It  may  be  said,  however,  that  sec.  864, 
applies  to  all  bridges;  and  this  applies  to  such  bridges,  the  expense  of 
which  shall  be  over  a  thousand  dollars.  So  that  sec.  864,  may  be 
intended  to  cover  the  cases  that  sec.  877  does  not  cover,  viz.,  bridges  of 
less  expense  than  a  thousand  dollars.  Whether  that  is  so  or  not,  I  do 
not  think  that  this  is  a  jurisdictional  step  at  all  to  the  issue  of  bonds 

Section  871,  Rev.  Stat.,  provides  for  the  issue  of  bonds.  Section 
870,  Rev.  Stat.,  provides:  **The  commissioners  may,  when,  in  their 
opinion,  it  is  necessary,  purchase  a  site  for  a  court  house  or  jail,  or  land 
for  an  infirmary,  at  such  price  and  upon  such  terms  of  payment  as  are 
agreed  upon  between  them  and  the  owner  or  owners  of  such  property ; 
and  the  title  of  such  real  estate  shall  be  conveyed  to  the  county  in  fee 
simple.** 

Section  871  provides:  *'The  commissioners,  for  the  execution  of 
the  objects  stated  in  the  preceding  section,  or  for  the  purpose  of  erect- 
ing any  court  house,  buildings  for  county  offices,  jail,  county  infirmary, 
or  bridge,  or  for  the  purpose  ot  enlarging,  repairing,  improving,  or 
rebuilding  any  such  building  or  bridge,  or  for  the  relief  or  support  of 
the  poor,  may  borrow  such  sum  or  sums  of  money  as  they  deem  neces- 
sary." For  the  purpose  of  building  a  bridge  or  bridges  they  may  bor- 
row money,  and  the  section  provides  how  they  shall  borrow  it.  It  is 
said  by  the  plaintiff  in  this  case  that  you  cannot  borrow  money  for  a 
bridge  until  you  have  taken  the  necessary  steps  to  have  a  bridge.  But 
the  commissioners,  in  the  view  the  court  takes  of  it,  can  recognize  the 
necessity  ot  building  bridges,  and  the  immediate  necessity  and  the  emer- 
gency of  it,  and  provide' the  funds  necessary  to  do  it,  because,  under  the 
law,  they  must  have  the  fund  in  the  treasury  when  they  make  a  contract 
to  do  it.  So  that,  for  that  purpose,  when  in  their  judgment  it  is  nec- 
essary, they  are  authorized  to  borrow  money  to  build  bridges  for  tha^ 
purpose.     It  is  placed  in  their  discretion  when  it  is  necessary  to  borrow 
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the  money  to  do  so,  and  it  does  not  depend  at  all  upon  this  notice  in 
which  the  citizens  have  a  right  to  remonstrate  or  to  be  heard  upon  the 
necessity  or  the  propriety  of  the  improvement. 

It  is  claimed  on  the  part  ot  the  plaintiffs  that  the  change  of  the 
terms  for  the  delivery  of  the  bonds  makes  the  sale  nugatory,  because  it 
is  not  according  to  the  advertisement.  In  Collins  v.  Skillen,  16  O.  S., 
882,  388,  it  is  held  that  m  a  partition  sale,  where  the  advertisement  pro-^ 
vided  that  the  sale  should  be  upon  the  usual  terms  of  credit,  and  the 
bids  were  made  upon  that  basis,  and  the  purchaser  afterwards  ellected  to 
pay  the  money  in  cash,  that  that  was  all  right;  that  that- provision  for 
the  time  of  payment  was  not  made  for  tne  purpose  of  procuring  a  proper 
investment  for  the  parties  entitled  to  the  money,  but  to  procure  better 
bids. 

This  advertisement  was  that  the  bonds  should  be  delivered  on  May 
2,  and  the  whole  money  should  be  paid  then ;  the  bidders  had  come  upon 
that  basis  to  bid  upon  these  bonds;  the  bidders  being  there,  it  is 
announced  that  the  bonds  would  be  delivered  and  the  money  paid  in 
instalments.  Under  those  circumstances,  the  court  cannot  say  that  the 
county  was  in  any  way  prejudiced.  Of  coures,  it  might  be  said  that  if 
the  advertisement  had  been  made,  in  the  way  the  terms  were  finally  fixed, 
other  bidders  would  have  been  here.  That  is  true.  But  suppose  they 
had  sold  the  bonds  under  the  notice,  all  to  be  delivered  on  May  2,  and 
that  was  the  advertisement,  can  it  be  said  that  the  terms  made  by  the 
commissioners,  finally,  prejudiced  the  rights  of  the  county — that  is, 
produced  less  money  to  be  bid?  On  the  other  hand,  if  it  had  any  tend- 
ancy  at  all,  it  would  increase  the  bid.  Oi  course,  it  is  said  that  bond 
houses  are  represented  by  their  agents,  who  have  instructions  as  to  what 
to  bid ;  that  they  could  not  vary  from  their  instructions,  and  that  that 
would  not  enhance  the  bidding;  but  it  certainly  would  not  reduce  the 
bidding.  But  as  the  court  does  not  sit  in  injunction  cases  and  decide 
upon  technical  matters  where  no  interest  oi  anybody  appears  to  be  sub- 
served, the  court  thinks  that  while  the  commissioners  had  no  right  to 
change  the  bid,  and  bidders  are  interested  in  having  the  exact  terms 
advertised,  so  that,  if  they  want  to,  they  may  make  a  bid,  yet,  so  lar  as 
these  people  who  sue  on  behalf  of  the  county  are  concerned,  the  court 
does  not  find  that  there  is  any  injury  to  the  county,  and  does  not  find 
that  that  can  be  sustained  as  object  of  this  suit. 

We  come,  therefore,  to  the  question  of  whether  the  delivery  ot  the 
bonds  to  the  New  First  National  Bank  of  Columbus,  upon  their  proposi- 
tion to  take  them  at  the  bid  of  Kleybolte  &  Co.,  can  be  sustained.  It  is 
urged  that  there  has  been  no  prejudice  to  the  county  by  the  acceptance 
of  this  bid.  These  bonds  were  to  be  delivered  May  2,  and  this  proposi- 
tion of  the  New  First  National  Bank  of  Columbus  was  made  May  4.  It 
is  claimed  that  the  bonds  did  not  enhance  in  value  from  the  time  of  the 
sale,  April  22,  to  May  4;  and  I  think  that  position  is  sustained.     That 
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practically  there  would  be  no  disadvantage  to  the  county ;  and  no  tMid 
faith  on  the  part  of  the  commissioners,  or  anybody,  is  claimed  in  this 
case,  and  there  does  not  appear  to  be  any  sort  of  indication  of  any  such 
thing. 

It  is  urged  on  behalf  of  the  defendants  that  a  reasonable  construc- 
tion ought  to  be  placed  upon  this  matter.  That  the  Anglo-Saxon  race 
is  a  reasonable  race,  and  that  the  word  ''reasonable,"  as  applied  to  the 
laws  by  the  Anglo-Saxons,  is  different  from  what  it  is  in  any  other 
nation.  As  to  the  Anglo-Saxon  reasonableness,  it  is  owing  to  the  point 
of  view  you  look  at  it.  The  Anglo-Saxon  race  is  noted  for  their  reason- 
ableness when  a  reasonable  construction  appertains  to  their  benefit.  I 
find  that  it  was  perfectly  reasonable  on  behalf  of  the  Anglo-Saxons  to 
get  in  their  boats  and  go  over  to  the  shores  of  Britain  and  plunder  the 
inhabitants,  and  go  along  the  coast  of  France  and  do  the  same  thing.  I 
would  find  that  that  would  be  perfectly  reasonable.  But,  whenever  any 
body  attempted  to  do  that  thing  on  them,  it  was  not  so *' reasonable.  *'  But 
the  Anglo-Saxon  race  has  been  a  great  race.  It  has  persisted  and  sur- 
vived. Whether  it  has  survived  on  account  of  its  phlegmatic  nature, 
and  its  ability  to  endure,  or  whether  by  superior  reasoning  faculties  and 
philosophy,  it  boots  not  to  inquire.  But  it  has  persisted,  and  is  a 
sovereign  and  great  race. 

But  there  is  one  thing  that  stands  out,  and  it  is  founded  upon  that 
phlegm  of  the  Anglo-Saxon  race,  and  stubbornness;  and  if  there  is  one 
thing  that  the  history  of  the  race  shows  it  is  a  jealousy  of  the  power  of 
taxation;  and  this  control  of  the  taxing  power  has  been,  in  the  hands 
of  the  Anglo-Saxon  race,  the  great  lever  that  has  rolled  off  the  greed  of 
ecclesiastics  and  the  oppression  of  kings,  and  they  have  tenaciously 
insisted  that,  if  they  are  going  to  be  taxed,  they  must  be  taxed  by  them- 
selves, and  that  the  king  shall  not  have  the  power  to  do  it;  that  the 
ecclesiastics  shall  not  have  the  power  to  do  it.  I  know  that  there  is  much 
''reasonable"  law  that  has  been  made  by  the  courts  of  England,  under 
the  influence  of  monastics  and  other  special  interests,  but  the  people  of 
England,  in  their  parliament,  have  insisted  that  they  shall  have  the 
power  of  taxation.  Now  that  persistency  and  obstinacy  has  come  down 
to  this  American  people,  which  is  a  mixture  of  all  tjie  nations  God  has 
created,  and  we  have  insisted  upon  that  in  the  same  way — that  we  could 
not  be  taxed  unless  we  did  the  taxing.  There  has  been  a  tenderness 
about  that  thing  all  the  time,  and  the  legislature  of  Ohio  has  provided 
that  before  the  commissioners  of  a  county  shall  issue  bonds  and  levy 
taxes  for  the  collection  of  those  bonds,  they  shall  advertise.  Now,  there 
is  no  argument  of  *' reasonableness"  that  can  be  made  about  this,  because 
the  legislature  must  be  supposed  to  know  that  upon  certain  occasions  a 
private  sale  of  bonds  would  produce  more  money,  and  be  to  the  advan- 
tage of  the  county  over  a  public  sale;  but  they  have  thought  that,  upon 
the  whole,  the  disadvantages  of  allowing  private  sales  and  the  tempta- 
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tions  to  jobs  on  the  part  of  public  officers  were  greater  than  any  special- 
advantage  in  some  advantageous  private  sale;  and  they  have  provided, 
as  an  unalterable  rule,  that  bonds  shall  be  advertised  and  sold  to  the 
highest  bidder  in  that  sale. 

Now,  was  this  done?  I  think  it  goes  without  saying  that  it  was  not 
done;  that  this  sale  was  made  to  the  New  First  National  Bank  at  private 
sale.  The  terms  were  fixed  upon  the  bid  made  by  Kleybolte  &  Co.,  but  it 
was  a  private  sale;  it  was  without  advertisement;  and  it  makes  no  difier- 
ence  now,  in  considering  this  question,  whether  the  county  sufiered  or  not; 
because  the  legislature  has  said  that  they  must  advertise,  for  fear  there 
is  a  possibility  that  the  public  would  suffer;  and  so  the  public  would 
suffer  more  by  ignoring  the  terms  of  this  law;  by  an  investigation  as  to 
whether  it  was  profitable:  whether  it  is  a  good  sale;  whether  it  is  profit- 
able to  leave  it  stand — whether  they  would  suffer  more  by  that  than 
they  would  by  an  insistence  that  the  terms  of  the  law  shall  be  observed. 
Now,  the  terms  of  the  law  were  not  observed,  and  it  is  the  duty  of  the 
court  to  say  so  in  this  case,  although  in  this  case,  as  much  as  in  any 
case  that  could  possibly  be  stated,  there  is  as  little  to  be  gained  by  it  as 
could  be  injagined.  There  is  nothing  to  be  gained  by  it.  The  county 
will  probably  not  gain  any  thing;,  they  would  not  have  gained  anything 
if  a  public  sale  had  occurred  on  May  4,  when  these  bonds  were  to  be 
delivered.  But  the  court  is  not  allowed  to  speculate  as  to  what  advan^ 
tage  or  disadvantage  might  have  occurred ;  as  to  whether  it  is  better  to 
save  the  expense  of  another  advertisement,  or  whether  the  affiairs  of 
the  county  and  the  bridges  should  get  into  confusion  or  not — it  is  not 
allowed  to  speculate.  There  is  one  iron  rule  for  public  officers  to  follow 
in  the  matter  of  borrowing  money  and  issuing  bonds,  and  they  cannot 
do  it  unless  it  is  so  done. 

There  is  no  question  in  this  case  about  bona  fide  holders  at  all.  The 
New  First  National  Bank  of  Columbus,  knew  how  they  were  buying 
these  bonds,  and  if  this  ten  thousand  issue  has  got  into  the  hands  of  any 
bona  fide  holder;  and,  of  course,  if  any  bona  fide  holder  has  the  bonds, 
and  has  a  right  to  recover  upon  them,  that  does  not  prevent  his  having 
his  day  in  court;  but  the  judgment  and  decree  of  the  court  will  be  sus- 
taining this  injunction,  ordering  that  it  be  made  permanent,  and  for  the 
full  relief  prayed  for  in  the  petition. 

By  Mr.  Norpell :     Does  the  court  make  any  order  about  fees? 

The  court:  No,  sir.  TUe  court  will  not  make  any.  The  court 
will  not  allow  any  fees.  There  must  be  a  case  with  something  in  it  in 
order  to  allow  fees.  The  court  has  to  make  this  order,  and  undoubtedly 
Kleybolte  &  Co.,  are  helping  in  this  case,  and  they  can  pay  their  own 
fees. 

By  Judge  Hunter:     Your  honor  makes  no  distinction  between  the 
ten  thousand  dollars  ot  bonds  that  are  delivered,  and  the  forty  thousand 
which  are  not  delivered? 
46  S  &  C  P    Vol.  9 
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The  court :  No,  sir.  It  may  be  required  that  the  court  make  an 
order  as  to  fees.     If  it  is,  the  court  will  do  so. 

By  Mr.  Norpell:     I  will  bring  it  up  to-morrow  morning. 

By  Judge  Hunter:  Did  your  honor  consider  as  to  whether  the 
New  First  National  Bank  of  Columbus  stood  in  the  shoes  of  Kleybolte 
&  Co? 

The  court:  When  Kleybolte  &  Co.,  stood  in  their  own  shoes,  the 
New  First  National  Bank  could  not  get  into  them.  Kleybolte  &  Co., 
refused  to  take  the  bonds.  Of  course,  I  recognize  the  fact  that  an 
assignment  by  Kleybolte  &  Co. ,  to  the  New  First  National  Bank  of 
Columbus  would  have  put  the  shoes  of  Kleybolte  &  Co.,  on  the  New 
First  National  Bank. 

By  Judge  Hunter:  Mr.  Pitser  told  Kleybolte  &  Co.,  that  the  New 
National  Bank  of  Columbus  would  take  the  bonds,  and  Kleybolte  & 
Co.,  told  Pitser  to  let  them  have  them. 

The  court:  I  don't  find  that  they  did  that.  They  told  him  he 
would  have  to  advertise  them  again,  or  get  somebody  to  take  them. 

,  By  Judge  Hunter:  I  understood  that  Pitser  said  that  they  said  to 
him  that  he  could  either  re-advertise  them  again  or  le^  the  bank 
take  them. 

The  court:  Well,  I  don't  understand  that  there  was  any  contract 
with  Kleybolte  &  Co.,  in  which  the  county  released  Kleybolte  &  Co.,  in 
any  way  at  all.  And  if  that  is  so,  there  are  no  shoes  of  Kleybolte  & 
Co.,  to  be  put  on  by  them.  Of  course,  if  Kleybolte  &  Co.,  were  sued 
afterwards,  they  might  have  said  that  the  commissioners  did  not  lose 
anything,  because  they  disposed  of  them  to  the  New  National.  As  I 
understand,  they  tendered  the  bonds,  and  Kleybolte  &  Co.,  refused  to 
take  them,  and  that  left  the  position  between  those  two  just  as  it  was. 
I  understood  Pitser  to  say  that  Pitser  told  Kleybolte  &  Co.,  that  he  had 
an  offer  from  the  New  First  National  Bank,  and  they  said  he  would 
have  to  advertise  them  again  or  let  somebody  else  have  them.  They 
were  not  taken.     That  is  the  result  of  that. 

The  court  afterwards  allowed  to  counsel  for  plaintiffs  an  attorney 
fee  of  $26.00. 

Bond  for  appeal  was  fixed  in  the  sum  of  $100. 

Carl  Norpell  zxA  Judge  Peek,  for  plaintiff. 

T,  W.  Phillips  and  S.  M.  Hunter,  for  commissioners. 

Edward  Kibler,  for  county  Auditor  and  Treasurer. 
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APPROPRIATION— ATTORNEY  FEES. 

[Hamilton  Probate  Court,  May,  1899.] 

Hyde  Park  (Village)  v.  Nathan  Grant  et  al. 

Appropriation  Undbr  a  Statuk  Dbci^rbd  Unconstitutional. 

A  municipal  corporation  seeking  appropriation  of  property  under  an  ac^ 
declared  to  be  unconstitutional,  and  being  thereby  prevented  from  taking  the 
property,  can  not  be  compelled  to  pay  the  counsel  fees,  etc.  provided  for  in  sec. 
2260,  Rev.  Stat,  relating  cases  where  appropriation  fails  or  the  corporation 
neglects,  for  six  months  after  verdict,  to  pay  the  same,  etc. 

Ferris,  J. 

This  matter  comes  on  for  disposition  on  a  motion  to  retax  costs,  as 
well  as  one  directed  to  the  attention  of  the  court  asking  for  the  setting 
aside  of  an  entry  heretofore  made  dismissing  the  action,  for  reasons 
set  forth  in  the  entry. 

The  facts  appear  to  be  as  follows:  The  viUage  of  Hyde  Park,  a 
corporation  municipal,  through  its  proper  officers,  determined  upon  the 
necessity  of  appropriating  certain  property  tor  the  construction  of  a 
street,  and  such  proceedings  were  had  as  that  an  ordinance  was  duly 
passed  declaring  the  necessity  of  the  appropriation,  as  well  as  providing, 
among  other  things,  for  the  manner  of  assessment.  The  case  proceeded 
to  trial  on  the  issues  made  up,  and  thereupon  a  verdict  was  rendered  by 
the  jury  impanneled  for  that  purpose,  awarding  certain  damages  for  the 
land  taken,  as  well  as  for  damages  to  the  residue;  and  while  such  ver- 
dict stood  unsatisfied  and  unreversed  a  court  of  last  resort  pronounced 
the  law  under  which  the  appropriation  was  had — particularly  that  por- 
tion of  it  that  related  to  the  assessment  of  the  costs  back  against  the 
property  owner,  to  be  determined  by  a  valuation  per  front  foot — uncon- 
stitutional, invalid  and  of  no  effect. 

The  motion  now  seeks  under  sec.  2260,  Rev.  Stat.,  to  have  this 
court  retax  the  costs  so  as  to  include  a  proper  counsel  fee  to  be  paid  the 
attorney  representing  the  property  owners. 

The  section  referred  to  provides,  among  other  things,  that  where  the 
appropriatois  fail  or  neglect,  for  a  Jperiod  of  six  months  after  the  rendi- 
tion of  the  verdict,  to  pay  the  same  to  the  parties  entitled  thereto,  the 
court  shall  be  authorized,  in  determining  the  amount  of  costs,  to  include 
therein  reasonable  counsel  fees  to  parties  representing  the  property 
owners. 

An  examination  of  this  statute  makes  it  plain  that  it  is  the  intention 
of  the  law  to  place  the  parties  who  have  been  drawn  into  litigation  by 
corporations  either  municipal  or  otherwise,  having  in  law  the  right  to 
condemn  private  property  for  public  purposes,  in  the  same  status  that 
they  were  prior  to  the  bringing  of  the  action;  in  other  words,  to  repay 
to  them  whatever  costs  or  expenses  have  been  incident  to  the  litigation. 
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They  having  been  drawn  into  the  same  unavoidably  and  for  the  sole 
purpose  of  benefiting  the  public,  are  to  be  made  whole,  and  the  appropri- 
ating body,  having  failed  or  neglected  to  pay  the  verdict,  must,  tinder 
this  act,  pay  all  of  the  expenses  of  the  litigation,  including  counsel  fees. 

But  the  court  finds  that  the  trend  of  decisions  is  very  clear  that  the 
intent  of  this  act  is  to  proceed  along  the  lines  that  are  based  upon  a  con- 
stitutional law.  The  law  in  the  case  at  bar  has  been  by  a  ^urt  of  last 
resort  determined  to  be  unconstitutional.  The  appropriating  power  has 
been  destroyed.  The  right  to  take  the  property  does  not  exist;  the 
law  itself  was  invalid.  It  is  not  to  be  presumed  that  the  parties  did 
not  intend  to  avail  themselves  of  the  right  to  take  the  property  at  the 
price  fixed  by  the  jury.  The  prestunptions  are  quite  otherwise.  Hav- 
ing instituted  the  proceedings  in  good  faith,  and  having  prosecuted  the 
action  to  a  finish,  it  is  reasonable  and  proper  to  conclude  that  they 
intended  to  pay  for  the  necessary  consequences  of  their  act,  namely,  the 
amount  of  the  verdict. 

It  is  a  travesty  upon  the  law  to  charge  a  penalty  against  a  party 
who  is  not  in  a  position  where  he  can  do  that  which  the  law  charges 
him  with  the  responsibility  of  doing.  No  title  could  be  made  to  the 
property  in  question,  because  the  Supreme  Court  of  the  United  States 
in  Baker  v.  Norwood  (village)  has  determined  that  the  method  prescribed 
in  this  ordinance  vitiates  the  entire  proceeding,  and  therefore  it  would 
be  manifestly  contrary  to  this  statute  to  so  retax  the  costs  as  to  compel 
the  village  of  Hyde  Park  to  pay  counsel  fees  in  a  case  where  they  could 
receive  no  title  for  the  property  in  question. 

The  court  is  therefore  of  the  opinion  that  the  motion  to  retax  costs 
should  be  overruled,  and  having  heretofore  passed  upon  the  question  as 
to  the  dismissal,  following  the  same  line  laid  down  by  this  court  in 
Cincinnati  v.  Thrall,  9  Dec.,  251,  the  court  refuses  to  set  aside  the  entry 
dismissing  the  proceeding. 

F.  H.  Kinney,  Burch  &  Johnson,  John  M.  Welsh. 


INTEREST— APPEAL   BONDS— COSTS. 

[Licking  Common  Pleas,  September  Term,  1898.] 

*  William  D.  Hamilton  v.  B.  &  O.  R.  R.  Co.  bt  al. 

1.  Interest  on  Modification  of  Judgment. 

a  modification  by  the  supreme  of  a  judgment  of  the  circuit  court,  relating  to 
stockholders'  liability,  in  so  far  as  it  was  founded  upon  an  erroneous  conclu* 
sion  lis  to  ownership  of  shares,  is  analogous  to  a  case  in  which  an  exces- 
sive judgment  has  been  rendered  through  mistake  or  error  in  calculation  or 
the  like,  or  an  aggregate  judgment  has  been  rendered  on  separate  demands, 

*  For  decision  on  motion  for  new  trial,  as  to  costs,  bonds  and  suretiea,  aee  8 
Dec,  435. 
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and  the  reviewing  court  may  remit  the  excess  and  confirm  the  judgment  for 
the  correct  amount  due^  with  interest  from  the  date  of  the  rendition  of  the 
judgment  below. 

S.  Obugbb  May  Rbcovbr  Costs  without  First  Paying. 

The  obligee  of  an  appeal  bond,  conditioned  that  if  the  appellant  *'  shall  abide 
and  periorm  the  order  and  judgment  of  said  circuit  court  and  shall  pa^  all 
money,  costs  and  damages  which  majr  be  required  of  or  awarded  against  it  hy 
said  circuit  court,  then  this  obligation  to  be  void,  otherwise  to  remain  ia 
full  force  and  virtue  in  law,"  may  recover  the  full  judgment  for  costs  with- 
out having  first  paid  them  himself. 

WiCKHAM,  J. 

This  is  an  action  brought  upon  a  bond;  a  jury  is  waived,  and  the 
cause  is  submitted  to  the  court  upon  the  pleadings,  and  the  evidence. 

The  petition  says  that,  at  a  term  of  the  court  of  common  pleas  of 
Licking  county,  Ohio,  begun  on  September  12,  1892,  in  a  certain  civil 
action  then  therein  pending,  in  which  one  James  H.  Smith,  who  sued 
for  himself  and  others,  creditors  of  the  Newark,  Somerset  &  Straitsville 
Railroad  Company,  was  plaintiff,  and  the  Newark,  Somerset  &  Straits- 
ville Railroad  Company  and  The  Baltimore  &  Ohio  Railroad  Company, 
this  plaintiff,  and  others,  were  defendants,  he,  this  plaintifl,  by  the  con- 
sideration of  said  court,  recovered  a  judgment  against  the  B.  &  O.  R. 
R,  Co.,  for  the  sum  of  $28,  107.66. 

That,  therefore,  the  said  Baltimore  &  Ohio  Railroad  Company  at 
the  same  term  of  said  court,  caused  notice  of  its  intention  to  appeal  from 
said  judgment,  to  the  circuit  court,  to  be  entered  upon  the  journal  of  said 
court  of  common  pleas;  and  on  November  16,  1892,  the  Baltimore  & 
Ohio  Railroad  Company  and  the  other  defendants  in  this  case,  its  sureiies, 
in  order  to  perfect  said  appeal,  gave  to  this  plaintiff  an  undertaking,  as 
follows: 

**Know  All  Men  By  These  Presents,  that  the  B.  &  O.  Ry.  Co.,  and 
Orland  Smith,  John  C.  Larwill,  David  Lee,  Charles  H.  Kibler,  J.  H, 
Collins,  are  held  and  firmly  bound  unto  Wm.  D.  Hamilton  in  the  penal 
sum  of  146,215.32,  to  the  payment  of  which,  well  and  truly  to  be  made, 
the  said  B.  &  O.  Ry.  Co.,  and  the  above  named  obligors  do  hereby 
jointly  and  severally  bind  itself  and  ourselves,  our  heirs,  executors  and 
administrators.  Signed  by  us  and  dated  this  seventh  day  of  November, 

A.  D.  1892. 

**The  condition  of  the  above  obligation  is  such  that  whereas  the  said 

B.  &  O.  Ry.  Co.,  has  taken  an  appeal  from  a  certain  decree  or  jtMgment 
rendered  against  it  in  the  above  entitled  action  in  favor  of  the  said  W. 
ID.  Hamilton  in  the  court  of  common  pleas  within  and  for  the  county  of 
X/icking  in  the  state  of  Ohio,  at  the  September  term  thereof,  A.  D. 
1892,  lor  the  sum  of  $23,107.66,  to  the  circuit  court  within  and  for  the 
county  aforesaid. 

*'Now,  if  the  said  B.  &  O.  Co.,  shall  abide  and  perform  the  order 
and  judgment  of  said  circuit  court,  and  shall  pay  all  monies,  costs  and 
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damas:es  which  may  be  required  of  or  awarded  against  it  by  said  circuit 
court,  then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force 
and  virtue  in  law." 

Signed  by  all  of  the  defendants  herein.  Approved  by  the  clerk  ci 
court  of  common  pleas  November  16,  1892. 

The  petition  further  alleges  that  this  undertaking  was  filed  in  the 
court  of  common  pleas,  and  that  afterwards  such  proceedings  were  had 
in  said  circuit  court  in  said  action  that,  at  its  term  beginning  October 
23,  1894,  it  was  considered  and  ordered  by  said  court  that  the  said 
Baltimoie  &  Ohio  Railroad  Company  should  pay  to  the  plaintiff  herein 
the  sum  of  $33,404.84,  to  bear  interest  from  October  23,  1894,  at  the 
rate  of  seven  per  cent.per  annum,  and  should  pay  the  sum  of  $1,832.27> 
upon  the  costs  of  suit  in  said  action. 

That  afterwards,  the  Baltimore  &  Ohio  Railroad  Company,  filed  its 
petition  in  error  in  the  Supreme  Court  of  this  stateagainst  the  plaintifls 
herein  and  others,  to  reverse  said  judgment,  on  which  such  proceedings 
were  had  that,  by  the  order  of  that  court,  the  judgment  of  the  circuit 
court  was  modified  to  the  effect  following,  to- wit: 

That  whereas  the  circuit  court  in  its  said  judgment  included  the  sum 
of  $26,897.81,  in  respect  of  certain  shares  of  stock  in  excess  of  4,002 
shares,  the  Supreme  Court  adjudged  the  shares  in  excess  of  4,002,  ought 
not  to  have  been  included,  and  that  to  the  amount  adjudged  to  the 
plaintiff  herein  by  the  circuit  court  in  excess  of  that  number  was  erron- 
eous, and  the  same  was  by  the  Supreme  Court,  modified  by  reducing 
this  plaintiff's  recovery  to  the  sum  of  $7,510.03,  and  in  all  other  respects 
the  judgment  of  the  circuit  court  was  affirmed,  and  it  so  remains  in  full 
force. 

That  on  September  12,  1896,  the  receivers  of  the  railroad  company, 
paid  to  this  plaintifi  the  sum  of  $6,842.29,  upon  said  judgment,  and  no 
other  or  further  sum  has  been  paid  thereon,  and  there  still  remains  due 
and  unpaid  the  sum  of  $1,660.08,  with  interest  thereon  from  September 
12,  1896,  at  the  rate  of  seven  per  cent,  per  annum,  and  also  the  said  sum 
of  $1,832.27,  for  costs. 

That  the  Baltimore  and  Ohio  Railroad  Company  is  a  f oreg^n  corpor- 
ation, organized  under  the  laws  of  the  state  of  Maryland;  is,  and  was  at 
the  time  this  suit  was  commenced,  insolvent,  and  all  of  its  property  and 
btisiness  in  the  hands  of  receivers,  appointed  by  the  courts  of  the  United 
States  for  the  states  of  Maryland,  Ohio,  and  others,  and  service  of  sum- 
mons cannot  be  had  on  it  herein ;  that  said  Orland^Smith  is,  and  was  at 
the  time  this  suit  was  commenced,  a  non-resident  of  and  absent  from 
the  state  ol  Ohio,  and  service  of  summons  can  not  be  had  on  him  in  this 
suit  in  this  state. 

The  plaintiff  says  that  in  the  manner  aforesaid  the  Baltimore  and  Ohio 
Railroad  Company  has  not  abided  or  performed  the  said  judgment  ot  said 
circuit  court,  nor  paid  the  moneys  and  costs  awarded  against  it  by  that 
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oonrt,  and  he  asks  judgment  against  defendants  for  the  moneys  and 
costs  remaining  unpaid  as  aforesaid. 

The  defendants,  for  answer  to  the  plaintiff's  petition,  say :  That 
the  judgment  referred  to  in  said  petition,  as  having  been  rendered  Octo- 
ber 23, 1894,  by  the  circuit  court  of  Licking  county,  Ohio,  for  $38,404.84. 
was  not  due  and  payable  at  the  date  of  its  rendition,  and  only  became 
due  and  payable  on  the  date  that  the  proper  amount  qf  said  judgment 
was  fixed  by  the  Supreme  Court  of  Ohio,  as  stated  in  said  petition,  and 
the  amount,  to- wit:  $6,842.29  paid  by  the  said  Baltimore  and  Ohio  Rail- 
road Company,  on  the  date  stated  in  said  petition,  was  the  exact  amount 
then  due  to  the  said  plaintiff  from  the  said  Baltimore  and  Ohio  Railroad 
Company,  upon  said  judgment. 

And  further,  the  defendants  say,  that  the  plaintiff  is  not  entitled  to 
recover  in  this  suit  any  of  the  costs  adjudged  against  the  Baltimore  and 
Ohio  Railroad  Company  by  the  judgment  of  the  circuit  court,  except 
such  as  he,  the  plaintiff,  has  paid,  and  that  the  plaintiff  has  paid  no  part 
of  said  stun  of  $1,832.27,  said  costs. 

Two  questions  are  made  by  the  pleadings  in  this  case  which  we  are 
called  upon  to  decide. 

First — What  is  the  correct  calculation  of  the  amount  due  the  plain- 
tiff from  the  Baltimore  and  Ohio  Railroad  Company  after  the  modifica- 
tion of  the  judgment  against  it  by  the  Supreme  Court? 

Second — Is  the  plaintiff  entitled  to  recover  the  costs  in  the  former 
suit  without  first  having  paid  them  himself? 

Upon  the  first  question,  we  have  in  evidence  the  mandate  of  the 
Supreme  Court  in  the  case  in  that  court  of  the  Baltimore  and  Ohio  Rail- 
road Company  v.  James  H.  Smith  and  others,  which  omitting  certain 
portions,  is  as  follows: 

'*This  cause  came  on  to  be  heard  upon  the  transcript  of  the  record 
of  the  circuit  court  of  Licking  County,  and  was  argued  by  counsel.  On 
consideration  whereof,  and  this  court  being  of  the  opinion  that  the 
assessment  made  against  the  plaintifi  in  error  on  the  13,450  shares  of  the 
stock  of  the  Newark,  Somerset  &  Straitsville  Railroad  Company,  which, 
by  the  former  judgment  of  the  circuit  court  was  found  and  determined 
to  be  owned  by  Drexel,  Morgan  &  Co.,  was  erroneous  and  unauthorized, 
and  that  the  judgment  against  the  plaintifi  in  error  is  valid  only  to  the 
amount  assessed  and  adjudged  against  it  on  the  4,002,  shares  of  stock  of 
which  it  was  found  to  be  the  owner  by  said  former  judgment  of  the  cir- 
cuit court,  and  for  the  costs  adjudged  against  the  plaintifi  in  error,  and 
should  stand  for  that  amount  and  no  more;  it  is  ordered  and  adjudged 
by  this  court  that  the  judgment  rendered  against  the  plaintiff  in  error, 
(except  for  costs)  be  and  the  same  is  hereby  modified  by  deducting  from 
the  same  the  amount  assessed  against  it  on  said  13,450  shares  of  stock, 
leaving  the  judgment  in  force  for  the  amount  assessed  on  said  4,002 
shares  and  no  more,  and  for  the  costs  as  adjudged;  and  said  judgment 
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of  the  circuit  court  as  so  modified  is  affirmed.  And  it  is  further  con- 
sidered and  adjudged  that  the  plaintift  in  error  pay  one-half  of  the  costs 
in  this  court,  and  the  defendant  in  error  the  other  half»  and  that  the 
costs  in  the  court  below  be  paid  as  therein  adjudged." 

At  this  point,  I  desire  to  call  the  attention  of  counsel  to  what 
appears  to  be  a  discrepancy  between  the  record  of  the  case  in  the  circuit 
court  and  the  mandate  of  the  Supreme  Court.  The  Supreme  Court 
found  that  the  Baltimore  and  Ohio  Railroad  Company,  was  the  owner  of 
4,002  shares  only,  and  upon  which  it  should  be  assessed;  but  they  also 
found  that  there  were  13,450  shares  of  stock  not  owned  by  the  Baltimore 
and  Ohio  Railroad  Company,  but  of  which  the  circuit  court  found  it  to 
be  the  owner.  It  will  be  seen  that  the  total  number  of  shaies  was  made 
by  the  mandate  of  the  Supreme  Court  would  be  17,452  shares.  The 
circuit  court  found  that  the  B.  &  O.  R.  R.  Co..  was  the  owner  of  17,801 
shares.  This  would  make  a  difference,  or  discrepancy,  of  849  shares. 
But,  without  regard  to  this  difference,  the  Supreme  Court  iound  that  the 
Baltimore  and  Ohio  Railroad  Company  was  the  owner  of  four  thousand 
and  two  shares,  upon  which  it  should  be  assessed,  and  no  more. 

To  find  the  amount  the  railroad  company  should  have  been  assessed 
by  the  circuit  court,  as  corrected  by  the  Supreme  Court,  we  divide  the 
whole  amount  of  the  indebtedness  found  by  the  circuit  court,  which  was 
$33,404.84,  by  the  number  of  shares  found  by  the  circuit  court  to  be 
owned  by  the  railroad  company,  which  was  17,801,  and  this  will  give 
the  rate  of  assessment  per  share  on  the  stock  owned  by  the  railroad  com- 
pany, and  this  rate  is  $1.87657.  If  we  multiply  the  number  of  shares 
owned  by  the  railroad  company,  as  found  by  the  Supreme  Court,  by 
the  rate  per  share  of  assessment,  it  will  give  us  the  amount  for  which 
the  circuit  court  should  have  rendered  a  judgment.  This  result  we  find 
to  be  $7,510.03.  Or.  by  proportion,  as  17,801  shares,  as  found  by  the 
circuit  court,  is  to  4002  shares,  as  found  by  the  Supreme  Court,  so  is  the 
amount  of  the  judgment  by  the  circuit  court,  $33,404.84,  to  what  the 
Supreme  Court  found  the  judgment  of  the  circuit  court  ought  to  have 
been;  and  this  gives  the  same  result,  to- wit:  $7,510.08. 

Counsel  for  defendants  have  submitted  to  the  court  a  paper  which 
puroorts  to  contain  their  calculation  of  the  amount  of  the  plaintiff's 
judgment  against  the  railroad  company.  The  paper  submitted  states 
the  result  of  their  calculation,  without  giving  the  method  by  which  it 
was  obtained,  and  we  are  compelled  to  confess  that  we  have  been  unable 
to  determine  how  the  result  was  obtained. 

We  therefore  find,  that  the  judgment  of  the  circuit  court  on  the 
number  of  shares  the  Supreme  Court  found  the  railroad  company  actually 
owned  to  be  $7,510.03.  Of  this  judgment  there  was  paid  by  the  rail- 
road company,  September  12,  1896,  $6,842.29.  Counsel  for  defendants 
contend  that  interst  ought  not  to  be  computed  upon  this  judgment,  from 
the  time  it  was  rendered  by  the  circuit  court  until  it  was  modified  by 
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the  Supreme  Court ;  but  we  think  this  case  is  analogous  to  one  in  which 
an  excessive  judgment  has  been  rendered  through  mistake  or  error  in 
the  calculation  or  the  like.  The  reviewing  court,  in  such  a  case,  will 
remit  the  amount  of  the  excess,  and  confirm  the  judgment  for  the  cor- 
rect amount  due,  with  interest.  It  might  also  be  compared  to  a  case 
where  an  aggregate  judgment  has  been  rendered  on  two  separate 
demands.  Error  is  prosecuted  by  the  losing  party,  and,  on  review,  the 
court  find  that  the  judgment  below  is  erroneous  as  to  one  of  the  demands 
and  correct  as  to  the  other.  Would  not  the  appeUate  court  remit  the 
amount  they  find  to  be  erroneous  and  excessive,  and  confirm  the  judg- 
ment as  to  the  residue,  with  interest  from  the  date  of  its  rendition 
below?  We  think  that  would  be  a  reasonable  rule,  for  the  judgment 
debtor  has  had  the  use  of  the  money  that  belongs  to  the  judgment  credi- 
tor, and  he  ought  to  pay  what  that  use  is  reasonably  worth. 

Therefore,  we  compute  interest  on  $7,610.03,  at  seven  per  cent. 
Irom  the  date  of  the  rendition  of  the  judgment  in  the  circuit  court, 
October  28,  1894,  until  the  payment  by  the  railroad  company,  Septem- 
ber 12,  1896,  which  amounts  to  $991.53.  This  added  to  the  amount 
ot  the  judgment  would  make  a  total  of  $8,501.56.  Deduct  the  amount 
of  the  payment  by  the  railroad  company  $6,842.29,  and  it  leaves  a 
balance  due  of  $1,659.27,  which  amount  we  find  to  be  due  the  plaintiff 
from  the  defendants,  with  interest  at  seven  per  cent,  from  September 
12,  1896,  to  the  first  day  of  this  term  of  court.  The  interest  on  $1,659- 
.27,  at  seven  per  cent,  for  that  time  (two  years  and  seven  days)  will 
amount  to  $234.55.  Add  the  principal,  $1,659.27,  and  we  have  the  total 
amount  due  the  first  day  ot  this  term  ot  $1,893.82. 

The  next  question  in  the  case  is  whether  the  plaintiff  is  entitled  to 
recover  the  amount  of  costs,  without  first  having  paid  them  himself. 

The  obligors  of  the  bond  in  suit  bound  themselves  unto  William 
D.  Hamilton  to  answer  for  the  default  of  railroad  company,  in  the  pay- 
ment of  all  moneys  and  costs  which  might  be  required  of  or  awarded 
against  it  by  the  circuit  court.  The  railroad  company  has  made  default 
in  the  payment  of  costs  awarded  against  it.  This  is  not  disputed,  but  it 
is  contended  for  the  obligors  that  they  became  bound  to  Hamilton  only 
to  the  extent  that  he  has  suffered  loss  on  account  of  the  default  of  the 
company.  That  is  not  the  language  of  the  bond,  nor  can  i*s  words  be  so 
construed.  It  reads:  *'Now,  if  the  said  B.  &  O.  Co.,  shall  abide  and 
perform  the  order  and  judgment  of  said  circuit  court  and  shall  pay  all 
moneys,  costs  and  damages  which  may  be  required  of  or  awarded  against 
it  by  said  circuit  court,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue  in  law/' 

The  obligors  bound  themselves  to  pay  Hamilton  the  amount  for 
which  the  railroad  company  makes  default.  That  was  the  intention  of 
the  parties,  and  the  purpose  of  the  bond.  If  counsel  for  defendants  are 
right  in  their  contention,  then  there  is  no  security  for  the  payment  of 
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costs  made  by  the  railroad  company,  for  the  obligors  are  bound  to 
Hamilton,  and  the  officers  and  witnesses  and  all  to  whom  fees  are  due 
would  lose  them,  unless  each  person  severally  biings  suit  against  the 
railroad  company,  and  should  be  able  to  recover  a  judgment  and  msdce 
his  fees  in  that  way.  That  would  require  a  multiplicity  of  suits,  which 
it  is  the  policy  of  the  law  to  discourage. 

The  obligee  of  such  a  bond  I  think  is  entitled  to  recover  the  full 
amount  of  the  judgment  for  costs,  without  first  having  paid  them  him- 
self. He  recovers  not  only  for  himself  personally,  but  also  as  a  kind  of 
trustee  for  all  others  to  whom  costs  are  due.  It  should  be  considered 
that  the  bond  was  executed  in  part  for  their  use,  and  should  enure  to 
their  benefit. 

We  have  a  right  to  look  to  the  purposes  of  the  statute  under  which 
the  bond  was  given,  the  state  of  the  case  in  which  it  was  g^ven,  the 
objection  for  which  it  was  authorized,  and  the  surrounding  circum- 
stances, to  ascertain  the  legal  effect  of  the  bond.  Ins.  Co.  v.  Hayes,  17 
Ohio  St.,  432;  Alber  v.  Froelich,  89  Ohio  St.  246,  249. 

The  amount  due  on  costs  added  to  the  amount  due  on  the  judgment, 
makes  a  total  $3,729.09  for* which  [a  judgment  may  be  entered,  with 
interest  from  the  first  day  of  this  term  of  court. 

Carl  Norpely  for  plaintiff. 

Chas.  H.  Kibler^  and  /.  //.  Collins^  for  defendant. 


ORDINANCES— JUDICIAL  NOTICE— JUDGMENTS• 
[Saperior  Coart  of  Cincinnati,  General  Term.] 
Smith,  Jackson  and  Dempaey,  JJ. 
Gborgb  W.  Hbngst,  a  Taxpayer,  btc.,  v.  Cincinnati  (City)  bt  au 

1.  POWBR  iNVOIyVING  EXBRCISB  OP  DiSCRBTION — CANNOT  BB  DBLBGATBD. 

The  power  to  ^l-t,  the  standard  of  grades  or  degrees  of  competency  of  appli- 
cants for  license  as  stationary  engineers,  is  not  merely  a  ministerial  or  exec- 
utive power,  bnt  is  one  which  involves  discretion  and  cannot,  therefore,  be 
delegated  by  the  council  to  the  inspector  examing  the  applicant  for  a  license. 

2.  RuLB  Appubd. 

An  ordinance,  relating  to  licensing  stationary  engineers,  establishing  a  certain 
number  of  grades,  but  fixing  no  standards  by  which  the  grades  are  separated 
from  one  another,  leaving  these  standards  to  be  fixed  by  the  inspectors,  is 
within  the  rule  above  stated  and  is  invalid. 

8.  Cl«ASSIPICATION  OP  ENGINBBRS. 

An  ordinance  providing  for  the  licensiufl^  of  stationary  engineers,  either  as 
first,  second  or  third  class  engineers,  refers  to  the  degree  of  competency  of 
the  applicant  and  not  to  a  classification  of  engines,  boilers  or  other  steam 
generating  apparatus  for  which  licenses  may  be  issued. 

4.  WHBN>'PaRT  OP  AN  OkDINANCB  WiU,  lNVAI«IDATB  THB  BnTIRB  ORDIMANCB. 

Where  part  of  an  ordinance  is  invalid,  and  without  the  enforcement  of  such  in- 
valid part  the  ordinance  would  fail  to  accomplish  one  of^its  most  important 
objects,  the  entire  ordinance  is  void. 
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6.  Court  wn^i,  not  takb  Jubiciai,  Notice  op  City  Ordinamcbs. 

A  court,  having  held  a  certain  ordinance  invalid,  cannot  take  judicial  notice  of 
the  existence  of  a  previous  ordinance  relating  to  the  same  matter,  and  which 
was  repealed  by  the  ordinance  declared  invalid ;  such  ordinance  to  be  con- 
sidered must  be  pleaded. 

6.  Sbttino  Asms  a  Judgment  on  Dbmur&br. 

Where  a  judgment  has  been  entered  upon  a  demurrer  to  a  petition,  and  a  mo- 
tion to,  set  aside  such  judgment  is  filed  the  next  day,  and  at  the  same  time, 
and  no  change  has  taken  place  in  the  condition  of  the  parties,  it  is  the  duty 
of  the  court  to  grant  the  motion  if  satisfied  that  the  judgment  was  wrongly 
entered. 

Smith,  J. 

This  case  came  on  to  be  heard  before  me  upon  a  demurrer  to  the 
petition,  and  the  same  having  been  argued  before  me,  I  sustained  the 
demurrer,  although  I  expressed  at  the  time  grave  doubts  as  to  the  cor. 
rectness  of  my  decision,  and  on  the  following  day  and  during  the  same 
term  I  directed  the  plaintiff  to  file  a  motion  to  set  aside  the  entry  sus- 
taining the  demurrer.  This  motion  in  view  of  the  public  importance  of 
the  case  was  then  reserved  to  general  term. 

Application  having  been  made  to  the  corporation  counsel  to  bring 
this  action,  and  the  having  refused  to  do  so,  it  is  brought  by  the  plaintiff 
as  a  taxpayer  under  the  provisions  of  the  statute  authorizing  such  a 
proceeding. 

The  claim  of  the  plaintiff  is  that  the  ordinance  of  August  29,  1898, 
passed  by  the  board  of  legislation  and  approved  by  the  mayor,  providing 
for  the  examination,  regulation  and  licensing  of  stationary  engineers  in 
the  city  of  Cincinnati  is  null  and  void;  and  that,  therefore,  the  expendi- 
tures made  under  such  ordinance,  in  payment  of  the  salaries  of  the  two 
inspectors  appointed  under  it,  together  with  all  other  expenditures  ne- 
cessitated by  it,  are  illegal  and  void. 

The  prayer  of  the  petition  is  that  all  of  said  expenditures  be 
enjoined.  The  grounds  upon  which  the  plaintiff  bases  his  claim  that 
the  ordinance  is  invalid  are  three: 

First — ^That  the  ordinance  prohibits  the  examination,  and  conse- 
quently the  licensing  of  any  one  unless  such  person  shall  obtain  the 
consent  of  three  persons — called  first-class  engineers — who  are  already 
working  at  said  calling,  thereby  gives  to  said  engineers,  who  are 
employed,  the  power  to  prevent  the  employment  of  others. 

Second — That  the  ordinance  prohibits  examination  and  licensing  of 
a  person  unless  he  is  a  citizen  of  the  United  States. 

Third — That  while  the  ordinacne  provides  for  three  classes  of  engi- 
neers, it  does  not  define  such  classification,  but  leaves  the  matter  to  the 
discretion  of  the  inspectors,  and  therefore  delegates  to  the  inspectors 
powers  which  the  law  intended  to  be  exercised  by  the  board  of  legisla- 
tion, and  the  mayor. 

The  ordinance  is  of  considerable  length— too  long  to  warrant  its 
insertion  in  full  in  this  opinion — but  a  proper  understanding  of  the 
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questions  raised  in  the  case  requires  that  several  of  the  sections  should 
be  recited  in  full. 

The  first  section  provides  that  the  mayor  shall  appoint,  subject  to  con- 
firmation by  the  board  of  legislation,  two  inspectors  of  stationary  engi- 
neers, taking  charge  of  or  operating  stationary  engines,  boilers  or  steam- 
generating  apparatus,  within  the  corporate  limits  of  the  city  of  Cincin- 
nati. 

Section  8  of  said  ordinance  is  as  follows: 

"Sec.  3.  Before  any  person  shall  take  charge  of  or  operate  any 
stationary  engine,  boiler,  or  steam -generating  apparatus  within  the  cor- 
porate limits  of  the  city  of  Cincinnati,  he  shall  produce  to  the  inspectors, 
evidence  ot  his  citzenship  of  the  United  States  of  America.  He  shall 
then  procure  an  application  blank,  which,  when  properly  filled  out,  stat- 
ing his  experience  and  indorsed  by  at  least  three  first  class  engineers 
who  shall  have  known  him  personally  for  three  years,  shall,  upon  pre- 
sentation to  the  examining  inspector,  entitle  him  to  the  right  of  an 
examination  touching  his  qualifications  as  first,  second,  or  third-class 
engineer;  and  if  results  of  such  examination  are  satisfactory  and  exhibit 
competency  of  applicant  to  take  charge  of  or  to  operate  stationary 
engines,  boilers  or  other  steam-generating  apparatus,  it  shall  be  the 
duty  of  the  examining  inspector  to  grant  him  a  license,  either  as  first, 
second,  or  third  class  engineer,  for  the  term  of  one  year,  authorizing  him 
during  that  time  to  hav^e  charge  or  to  operate  any  such  stationary  engine, 
boiler  or  other  steam-generating  apparatus  within  the  corporate  limits 
of  the  city  of  Cincinnati  for  which  said  examining  inspector  may  deem 
him  qualified;  and  he  shall  pay  for  such  examination  and  license,  if 
granted  the  sum  of  one  dollar  and  fifty  cents.  But  such  license  shall  be 
suspended  or  revoked  by  the  .inspcctots  upon  satisfactory  proof  of  bad 
conduct,  intemperate  habits,  incapacity,  in  attention  to  his  duties,  or 
the  willful  violation  of  any  of  the  provisions  of  this  ordinance." 

Section  4  is  as  follows: 

'  *Sec.  4.  The  examining  inspector  is  authorized  to  issue  an  inferioi 
grade  of  license,  authorizing  any  person  to  take  charge  or  control  of 
boilers  having  not  over  seventy-five  square  feet  of  heating  surface,  and 
carrying  a  steam-pressure  not  exceeding  twenty-five  pounds  per  square 
inch,  or  boilers  carrying  a  steam-pressure  not  exceeding  fifteen  pounds 
per  square  inch:  Provided,  however,  that  no  such  license  shall  be 
issued  to  any  person  unless  found  qualified,  upon  examination  by  the 
examining  inspector,  to  take  charge  of  or  operate  any  such  boilers;  and 
the  applicant  shall  pay  for  such  examination  and  license,  if  issued,  the 
sum  of  one  dollar  and  fifty  cents  and  such  license  shall  be  issued  for  the 
period  of  one  year;  but  such  license  shall  be  suspended  or  revoked  upon 
satisfactory  proof  to  the  inspectors  of  bad  conduct,  intemperate  habits, 
incapacity,  inattention  to  his  duties,  or  the  willful  violation  of  any  of 
the  provisions  of  this  ordinance/' 
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Section  6  is  as  follows: 

**Sec.  6.  Any  person  convicted  in  the  police  court  of  operating  or 
assuming  charge  of  or  operating  any  stationary  engine,  boiler  or  steam 
generating  apparatus  within  the  corporate  limits  of  the  city  of  Cincinnati 
without  a  certificate  of  license  as  herein  provided,  upon  conviction 
thereof  in  the  police  court  of  said  city,  shall  be  fined  in  a  sum'  not  less 
than  ten  dollars  nor  more  than  fifty  dollars  at  the  discretion  of  the' 
court." 

Section  7  is  as  follows: 

''Sec.  7.  Said  inspectors  shall  each  hold  his  office  for  the  term  of 
one  year,  and  each  shall  receive  as  compensation  for  his  services  a 
salary  of  $1,800  per  annum,  payable  in  equal  monthly  installments  out 
of  the  city  treasury ;  and  the  said  inspectors  shall  be  provided  with  suit- 
able office,  with  the  necessary  furniture  and  fixtures,  stationery,  and 
c^ce  expenses,  and  all  money  collected  by  them  shall  be  paid  monthly 
into  the  city  treasury  and  transferred  to  the  general  fund,  and  each 
inspector  shall  be  required  to  give  a  bond  in  the  sum  of  twenty-five 
hundred  dollars  for  the  faithful  discharge  of  his  duties." 

In  1885  (82  O.  L.,  13)  the  legislature  of  this  state  passed  an  act  now 
known  as  sec.  2671-1  of  Bates'  Rev.  Stat.,  in  which  it  is  provided: 

**That  in  all  cities  and  villages,  the  city  or  village  council  may  pro- 
vide by  ordinance,  for  the  examination,  regulation  and  licensing  of 
stationary  engineers,  and  others  having  charge  or  control  of  stationary 
engines,  boilers,  or  steam-generating  apparatus." 

It  is  by  virtue  of  this  law  that  the  board  of  legislation  and  the 
mayor  have  undertaken  by  ordinance  to  provide  for  the  examination, 
regulation  and  licensing  of  stationary  engineers. 

The  first  ordinance  was  passed  March  12,  1886  (Copock  and  Her- 
tenstein's  Ordinances,  248).  This  ordinance  was  repealed  December  28, 
1894,  by  another  ordinance  on  the  same  subject  (Henderson's  Ordinances, 
135);  and  the  latter  ordinance  was  repealed  by  the  ordinance  which  is 
now  attacked,  passed  September  2,  1898. 

Whether  the  objections  to  the  latter  ordinance  that  the  provisions 
requiring  that  the  applicant  shall  be  a  citizen  of  the  United  States,  and 
that  his  application  shall  have  the  consent  of  three  first-class  engineers 
before  it  will  be  considered  are  well  made,  and,  if  so,  whether  such 
infirmities  in  the  ordinance  are  fatal  to  it,  are  questions  which  I  pass 
for  the  present  to  the  consideration  of  the  third  objection,  viz. :  'That 
the  ordinance  undertakes  to  delegate  powers  to  the  inspectors  which  the 
legislature  has  delegated  to  the  board  of  legislation,  and  which,  there- 
fore, must  be  exercised  by  it. 

It  is  one  of  the  fundamental  principles  of  municipal  law  thaft  power 
delegated  to  council  to  be  exercised  by  it  cannot  be  delegated  by  the 
council  to  others.  Reference  to  a  few  authorities  only  is  sufficient  to 
show  the  rule  and  the  reason  of  the  same. 
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In  Dillon  on  Municipal  Corporations  (4th  Ed.,)  sec.  96,  it  is  declared 
that:  **The  principle  is  a  plain  one,  that  the  public  powers  or  trusts 
devolved  by  law  or  charter  upon  the  council  or  governing  body,  to  be 
exercised  by  it  when  and  in  such  manner  as  it  shall  judge  best,  cannot 
be  delegated  to  others.  This  principle,  its  scope  and  limitations,  is  best 
shown  by  examples  of  its  application  to  actual  cases.  Thus,  whereby 
charter  or  statute,  local  improvements,  to  be  assessed  upon  the 
adjacent  property  owners  are  to  be  constructed  in  **such  manner  as  the 
common  cotmcil  shall  prescribe*'  by  ordinance,  it  is  not  competent  for 
the  council  to  pass  an  ordinance  delegating  or  leaving  to  any  officer  or 
committee  ot  the  corporation,  the  power  to  determine  the  mode,  manner, 
or  plan  of  the  improvement.  Such  an  ordinance  is  void,since  powers  of 
this  kind  must,  as  above  shown,  be  exercised  in  strict  conformity  with 
the  charter  or  incorporating  act. 

So,  where  a  power,  for  example,  the  power  to  issue  licenses,  is 
granted  by  law,  or  by  an  ordinance  duly  passed,  to  the  mayor  and  alder- 
men, they  are  constituted  to  act  as  one  deliberative  body,  to  the  end 
that  they  may  assist  each  other  by  their  united  wisdom  and  experience 
and  the  result  of  their  conference  be  the  ground  of  their  determination. 
Where  this  is  the  case,  the  board  of  aldermen  cannot,  even  by  a  vote, 
delegate  the  power  to  the  mayor  alone.  But  the  principle  that  the 
exercise  of  municipal  powers  or  discretion  cannot  be  delegated  does  not 
prevent  a  corporation  from  appointing  agents  and  empowering  them  to 
make  contracts,  or  from  appointing  committees  and  investing  them 
with  duties  of  a  ministerial  or  administrative  character.''  t 

In  Tiedeman  on  Municipal  Corporations,  sec.  113,  the  same  princi- 
ple is  declared,  subject  to  the  qualification  stated  by  Dillon,  viz:  that 
the  municipal  corporation  may  delegate  ministerial  or  administrative 
power.  The  qualification  is  thus  stated:  **The  rule  forbidding  the 
delegation  of  corporate  power  does  not  apply  to  the  delegation  of  minis- 
terial or  administrative  powers  to  a  subordinate  official  or  committee: 
nor  does  it  prevent  the  performance  of  ministerial  and  routine  duties 
by  agents  appointed  by  the  council.  Thus  when  the  charter  gives 
the  council  the  power  to  pass  by-laws,  relating  to  wharves,  and  to 
appoint  the  necessary  officers  to  carry  the  same  into  efiect,  and  th^ 
council  created  the  office  of  wharf  superintendent,  it  was  held  that  the 
power  to  regulate  the  moving  of  vessels  under  the  ordinance  of  the  city 
might  be  delegated  to  him  by  the  council." 

In  Ohio  the  same  principle,  that  power  delegated  to  council  cannot 
be  delegated  to  anyone  else,  is  declared  in  State  v.  Bell,  34  Ohio  St., 
194,  and  State  ex  relSnelbaker  v.  Charles  Jacob,  Jr.,  8  Ohio  Dec.  Re.,  28. 

Th^  part  of  the  ordinance  which  it  is  contended  violates  this  princi- 
ple of  law  is  that  in  which  it  is  provided  that  the  applicant  for  a  license 
shall  upon  presentation  to  the  examining  inspector  entitle  him  to  the 
right  of  an  examination  touching  his  qualifications  as  first,  second  or 
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third-class  engineer:  and  if  results  of  such  examination  are  satisfactory 
and  exhibit  competency  of  applicant  to  take  charge  of  or  to  operate 
stationary  engines,  boilers  or  other  steam-generating  apparatus,  it  shall 
be  the  duty  of  the  examining  inspector  to  grant  him  a  license  either  as 
first,  second  or  third-class  engineer  for  the  term  of  one  year,  authoriz- 
ing him  during  that  time  to  have  charge  of  or  to  operate  any  such  sta- 
tionary engine,  boiler  or  other  steam-generating  apparatus  within  the 
corporate  limits  of  the  city  of  Cincinnati  for  which  said  examining 
inspector  may  deem  him  qusdified. 

It  is  contended  by  plaintiff  that  the  provision  ot  this  section  with 
respect  to  the  grades  of  engineers  authorizes  and  directs  the  inspectors 
to  establish  three  grades  and  makes  them  the  arbiter  of  the  distinctions 
which  mark  the  difierent  grades,  and  that  such  authorization  and  direc- 
tion are  a  delegation  of  legislative  powers  which  must  be  exercised  solely 
by  the  council. 

These  grades  are  intended  to  designate  degrees  of  competency. 
They  are  not  intended  as  a  classification  of  the  engines,  boilers  or  other 
steam-generating  apparatus  for  which  licenses  may  be  issued.  For  if 
such  classification  were  intended,  it  would  probably  be  impossible  to 
make  it  consistent  with  the  provision  of  the  ordinance  which  declares 
that  the  licensee  shall  have  a  license  to  take  charge  of  and  operate  any 
engine,  boiler  or  other  steam-generating  apparatus  for  which  he  may  be 
found  qualified.  For  it  would  probably  often  happen  that  an  applicant 
for  a  license  might  be  found  competent  to  take  charge  of  and  operate 
not  only  the  engines  falling  in  any  6ne  class,  but  some  of  those  found  in 
another  class.  But  to  exclude  him  from  a  license  as  to  the  engines 
found  in  the  latter  class  because  he  could  not  take  charge  of  and 
operate  all  of  the  engines  in  that  class  would  be  to  violate  the  provision 
of  the  ordinance  whch  declares  that  the  licensee  shall  have  a  license  to 
take  charge  of  and  operate  every  engine  he  is  qualified  to  take  charge  of 
and  operate. 

The  ordinance  then  declaring  that  there  shall  be  three  grades  of 
those  competent  to  take  charge  of  and  operate  engines,  boilers  and 
steam-generating  apparatus,  is  it  a  delegation  of  legislative  power  to 
authorize  the  inspectors  to  fix  the  standards  by  which  the  grades  shall 
be  determined? 

After  considerable  doubt  with  respect  to  the  correct  answer  to  this 
question,  we  have  reached  the  conclusion  that  the  power  to  fix  the 
standards  which  is  given  by  this  ordinance  is  not  a  merely  ministerial 
and  executive  power  but  is  one  which  involves  discretion,  and  therefore 
can  not  be  delegated  to  the  inspectors. 

It  is  tmdoubtedly  true  that  if  standards  of  grade  are  established  by 
the  board  of  legislation,  so  that  the  sole  duty  of  the  inspectors  is  by 
examination  to  determine  whethei  the  applicant  belongs  to  the  one  grade 
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or  another,  such  work  on  the  part  of  the  inspectors  is  ministerial ;  but 
when  the  board  of  legislation  establishes  a  certain  number  of  grades,  as 
in  this  case  three,  but  fixes  no  standard  by  which  the  grades  are  sepa- 
rated from  one  another,  leaving  these  standards  to  be  fixed  by  the 
inspectors,  it  seems  to  us  that  it  has  delegated  to  such  inspectors  some- 
thing more  than  the  mere  exercise  of  a  ministerial  duty,  and  that  it  has 
delegated  to  it  an  important  legislative  power  by  enabling  it  to  fix  the 
standards  of  the  different  grades  and  to  change  them  at  will,  as  in  their 
discretion  seems  best. 

Thus  for  one  year  the  inspectors  may  declare  that  the  right  to  enter 
into  the  different  grades  shall  depend  solely  upon  the  result  of  the 
examination  of  the  knowledge  of  the  applicant  on  the  subject  of  engines, 
or  they  may  arbitrarily  make  the  right  to  enter  certain  grades  depend- 
ent upon  age  alone;  and  without  multiplying  age  alone;  and  without 
multiplying  illustrations,  it  will  be  readily  seen  that  they  may  fix  and 
alter  at  will  the  standards  which  must  be  reached  by  those  desiring  to 
enter  and  enjoy  the  privileges  of  the  one  grade  or  the  other. 

Does  the  illegality  of  its  provision  in  the  ordinance  invalidate  the 
whole  ordinance?  In  Piqua  v.  Zimmerlin,  85 Ohio  St.,  507,  at  511,  it  is 
declared  that '  *The  same  rule  applies  to  a  by-law,  or  ordinance,  that 
applies  to  a  statute;  and  that  is,  that  where  the  statute  consists  of 
severable  and  independent  parts,  having  no  general  influence  over  one 
another,  and  a  part  is  valid  and  a  part  is  void,  the  part  which  is  valid 
is  operative,  and  will  be  carried  into  effect." 

Measured  by  this  test  we  must  declare  the  entire  ordinance  invalid 
for  the  reason  that  it  is  apparent  from  the  ordinance  that  unless  it  is 
possible  to  enforce  that  part  which  provides  for  grading  the  applicantSt 
the  ordinance  would  fail  to  accomplish  one  of  its  most  important  objects* 
viz.,  the  classification  of  those  to  whom  licenses  were  issued — and  we 
do  not  feel  able  to  declare  that  the  board  of  legislation  would  have 
passed  this  ordinance  if  it  had  supposed  the  entire  provision  on  the  sub- 
ject of  grading  to  be  illegal  and  void. 

Counsel  for  the  city  rely  upon  Ould  &  Carrington  v.  Richmond, 
23  Grat. ,  464.  In  that  case,  by  an  ordinance  of  council,  the  lawyers  ot 
Richmond  weie  divided  into  six  classes;  and  the  individuals  of  each 
class  were  assessed  with  a  certain  amount  of  taxes;  and  a  committee  of 
council  was  appointed  charged  with  the  duty  of  assigning  them  to  the 
class  to  which  they  respectively  bclonc^ed.  It  was  contended  that  the 
council  could  not  delegate  this  power  to  a  committee.  In  construing 
the  ordinance  the  court  held  that  the  tax  was  intended  to  be  a  tax  on 
the  civil  right  and  privilege  of  practising  law  and  that  as  the  tax  ought 
to  be  proportioned  as  nearly  as  practicable  to  the  value  of  the  privilege, 
ihis  result  could  practically  best  be  attained  by  a  classification  of  the 
lawyers. 
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The  court  said:  '*I  should  suppose  that  there  is  not  an  intelligent 
business  man  in  the  city  ot  Richmond,  such  a  one  as  should  be  selected 
as  a  councilman,  who  if  not  sufficiently  informed  as  to  the  relative  prac- 
tice of  every  lawyer  in  the  city,  could  not  get  sufficient  reliable  informa- 
tion, by  inquiry,  to  enable  him  to  determine  with  reasonable  accuracy, 
to  which  of  the  six  classes  he  should  be  assigned." 

But  it  will  be  observed  that  in  this  case  the  sole  duty  of  the  com- 
mittee of  council  was  to  find  out  the  value  of  the  practice  of  each  lawyer, 
and  when  that  was  determined  his  grade  was  also  necessarily  determined, 
because  the  entire  body  ot  lawyers  was  divided  into  six  classes,  determ- 
ined solely  by  the  value  of  their  practice.  The  standards  separating  the 
classes  were  defined  by  council,  not  by  the  committee. 

As  the  provision  with  respect  to  classification  invalidates  the  entire 
ordinance,  it  is  not  necessary  to  consider  the  two  other  provisions  to 
which  plaintiff  objects,  viz. :  (1)  That  requiring  every  applicant  to  be 
a  citizen  of  the  United  States,  and  (2)  that  requiring  the  application  to 
have  the  indorsement  of  three  first  class  engineers;  nor  to  consider 
whether  such  provisions,  even  if  illegal,  would  invalidate  the  entire 
ordinance,  or  whether  they  are  so  separate  and  independent  that  they 
could  be  struck  out  and  the  remaining  part  of  the  ordinance  upheld. 

Nor,  for  the  same  reason  do  we  find  it  necessary  to  consider  the 
validity  or  the  dependence  as  respects  the  remaining  part  of  the  ordi- 
nance of  that  provision  which  empowers  the  inspectors  to  suspend  or 
revoke  a  license  once  given  upon  satisfactory  proof  of  bad  conduct, 
.  intemperate  habits,  incapacity,  inattention  to  duties,  or  the  wilful  viola- 
tion of  any  of  the  provisions  of  the  ordinance. 

The  case  as  presented  at  the  present  time  simply  raises  the  question 
whether  the  inspectors  now  in  office  have  the  right  to  draw  salaries  as 
provided  for  in  the  ordinance  of  September  2,  1898.  We  hold  that  they 
have  not.  But  whether  this  ordinance  having  failed,  any  preceding 
ordinance  repealed  by  it  is  revived,  and  if  so  whether  the  appointment 
of  the  present  inspectors,  in  contemplation  of  law,  could  be  imputed  to 
that  ordinance  and  the  inspectors  therefore  entitled  to  draw  the  salaries 
provided  for  therein,  are  questions  not  before  us,  for  the  reason  that  the 
petition  makes  no  reference  to  the  existence  of  other  ordinances,  and 
we  cannot  take  judicial  notice  that  there  are  any  such  ordinances.  Their 
existence  must  be  pleaded  to  raise  the  question  as  to  whether  the  present 
inspectors  have  any  rights  under  them. 

As  to  the  question  raised  by  the  city  as  to  the  right  of  the  plaintiff 
to  file  a  motion  to  set  aside  a  judgment  entered  on  a  demurrer,  we 
would  say  that  without  going  generally  into  the  subject  of  the  right  of 
a  party  to  set  aside  a  judgment  entered  upon  a  demurrer  to  a  petition, 
that  where,  as  in  this  case,  the  motion  is  filed  the  next  day  and  at  the 
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same  term,  and  no  change  has  taken  place  in  the  condition  of  the  parties^ 
it  is  the  duty  of  the  court  to  grant  the  same,  if  satisfied  that  the  judg- 
ment was  wrongly  entered.     The  motion  will, therefore,  be  granted. 

L,  M,  Mongan^  for  plaintiff. 

E.  G.  Kinkeady  corporation  counsel,  for  defendants. 


SCHOOL  DISTRICTS— TAXATION. 

[Franklin  Common  Pleas,  December,  1899.] 

State  bx  rel  Bd.  op  Ed.  v.  William  H.  Holliday  et  al. 

Creation  oi^  a  Special  Stjb-District  Liability. 

^here  the  legislature  has  made  no  provision  as  to  a  division  of  the  property 
upon  creation  of  a  special  sub-district  out  of  portions  of  other  districts^ 
the  sub-district  will  take  none  of  the  property  and  will  assume  none  of  the 
obligations  of  the  old  district. 

On  Demurrer  to  answer. 

Bigger,  J. 

The  petition  alleges  that  on  December  8,  1888,  the  board  of  educa- 
tion of  the  Gahanna  Independent  School  District  held  a  special  election 
to  determine  the  advisability  of  erecting  a  new  school  building  for  the 
said  district;  that  at  the  election  a  majority  of  the  electors  in  the  district 
voted  in  favor  of  the  erection  of  the  building;  that,  thereafter  the  board 
of  education  executed  and  sold  eight  bonds  of  the  face  value  of  one 
thousand  dollars  each,  and  one  bond  of  the  face  value  of  five  hundred 
dollars,  for  the  purpose  of  securing  funds  for  the  erection  of  a  new  build- 
ing; that  afterwards  the  legi\slature  passed  an  act  authorizing  the  said 
special  school  district  to  negotiate  an  additional  bond  of  the  face  value 
of  eight  hundred  dollars  to  complete  the  said  building,  and  that  in  pur- 
suance of  this  authority  a  bond  of  the  face  value  of  eight  hundred 
dollars  was  executed  and  sold.  These  bonds,  it  is  alleged,  by  their 
terms  were  payable,  the  first  after  the  expiration  of  one  year,  and  one 
additional  bond  upon  the  expiration  of  each  twelve  months  thereafter, 
until  all  were  paid.  It  is  alleged  that  after  the  execution  and  sale  of 
these  bonds,  a  levy  was  made  by  the  board  of  education  for  the  purpose 
of  raising  funds  sufficient  to  pay  the  said  bonds  and  interest,  as  they 
should  fall  due,  and  that  this  tax  became  a  lien  upon  the  property 
described  in  the  petition.  It  is  then  alleged  that  subsequent  to  the  issue 
and  sale  of  the  bonds  and  the  erection  of  the  school  building,  and  levy 
of  the  tax,  certain  electors  of  the  Gahanna  Independent  School  District 
caused  proceedings  to  be  instituted  in  the  probate  court  of  Pranklio 
county  praying  for  the  creation  of  an  additional  sub-district  in  Mifflin 
township;  that  as  a  result  of  such  proceedings  the  prayer  of  the  petition 
was  granted,  and  a  new  sub-district  formed;  that  thereafter  the  probate 


Digitized  by 


Google 


IX.  SUPERIOR  AND  COMMON  PLEAS  COURTS.  739 

State  V.  Holliday. 

court  issued  an  order  to  the  auditor  of  the  county  to  remove  certain 
property  described  in  the  petition  from  the  tax  duplicate  of  the  Gahanna 
Independent  School  District  and  place  it  under  the  tax  duplicate  of 
Mifflin  township;  that  the  auditor  did  place  such  lands  upon  the  tax 
duplicate  of  Mifflin  township,  where  they  have  remained  from  that 
time  until  the  present.  It  is  then  alleged  that  a  portion  of  the  bonds 
are  due  and  unpaid,  and  that  for  the  reason  that  the  lands  described  in 
the  petition  have  been  removed  from  the  tax  duplicate;  that  the  peti- 
tioner has  frequently  requested  that  these  lands  be  restored  to  the  tax 
duplicate  of  Gahanna  Independent  School  District,  and  has  requested 
the  treasurer  of  the  county  to  collect  the  tax  upon  said  lands,  which 
has  been  refused.  The  prayer  of  the  petition  is  that  the  auditor  be 
compelled  to  restore  the  lands  to  the  tax  duplicate  of  Gahanna  Independent 
School  pistrict,  and  that  the  treasurer  be  required  to  collect  such  tax. 
To  this  the  defendants  answer  that  the  election  held  on  December 
8,  1888,  was  not  held  in  accordance  with  the  provisions  of  the  statute  in 
such  cases  made  and  provided ;  that  the  issue  of  seven  thousand  five 
hundred  dollars  of  bonds  was  made  under  the  pretended  authority  of  an 
act  of  the  general  assembly  of  the  state  of  Ohio  passed  March  27,  1889, 

86  O.  L.,  539,  specially  authorizing  the  Gahanna  Independent  School 
District  to  issue  these  bonds;  that  the  issue  of  eight  hundred  dollars  of 
bonds  was  made  under  and  by  virtue  of  an  act  passed  February  25,  1890, 

87  O.  L.,  408,  specially  authorizing  the  issue  of  such  bond.  It  is  alleged 
that  both  of  these  acts  are  in  contravention  of  sec.  1,  art.  XIII,  of 
the  constitution  of  the  state.  The  defendants  deny  that  a  levy  was 
made  by  the  board  of  education  of  Gahanna  Independent  School  District 
for  the  purpose  of  raising  sufficient  funds  to  meet  the  expenses  of  the 
erection  of  the  school  building,  but  that  the  levy  was  made  annually  as 
provided  by  the  statute  under  which  the  bonds  were  issued,  and  that 
the  annual  tax  levy  has  been  certified  annually  to  the  auditor  by  the 
said  board  of  education;  that  all  of  the  tax  levy  was  illegal  and  void 
for  the  reason  that  there  was  no  authority  in  law  for  the  issue  and  sale 
of  the  bonds.  Defendants  admit  the  allegations  of  the  petition  as  to  the 
creation  of  the  sub-district  in  Mifflin  township,  and  that  the  lands  des- 
cribed in  the  petition  were  included  within  the  bounds  of  the  said  sub- 
district,  and  that  the  lands  were  placed  by  the  auditor  on  the  tax  dup- 
licate of  Mifflin  township  and  that  they  were  not  afterward  taxed  in 
Gahanna  Independent  School  District. 

To  this  answer  a  general  demurrer  has  been  filed.  The  answer 
avers  that  the  tax  levy  has  been  made  annually.  The  tax  becomes  a 
lien  from  the  time  of  the  levy.  The  special  statute  under  which  these 
bonds  were  issued  is  set  out  in  full  in  the  answer,  and  provides:  **That 
the  board  shall  levy  annually  such  tax  as  is  necessary  to  pay  the  bonds 
as  they  become  due,  and  all  accrued  interest.'*  The  demurrer  admits 
these  allegations  of  the  answer,  for  the  purpose  of  the  demurrer.  That 
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being  true,  we  are  confronted  with  the  question:  Did  the  fact  that 
these  lands  were  a  part  of  the  Gahanna  Independent  School  District  at 
the  time  when  this  election  was  held  and  the  bonds  issued  and  sold  and 
the  school  house  built,  create  such  a  charge  or  lien  upon  these  lands 
that  they  will  still  remain  subject  to  it  after  they  have  been  made  a  part 
of  a  new  sub-district?  I  am  not  able  to  understand  upon  what  princi- 
ple of  law  these  lands,  which  are  now  a  part  of  another  school  district 
and  taxable  as  such  in  the  new  district,  can  be  held  to  pay  a  portion  of 
the  debt  ot  the  old  district.  The  school  building,  to  pay  for  which 
these  bonds  were  issued,  is  the  property  of  the  Gahanna  Independent 
School  District.  No  part  of  the  property  of  the  old  district,  so  far  as 
appears  from  the  pleadings,  was  transferred  to  the  new  sub-district. 
Upon  what  principle,  therefore,  can  the  lands,  or  any  portion  of  the 
lands  of  the  new  sub-district  he  held  for  the  debts  of  the  old?  In  my 
opinion,  where  the  legislature  has  made  no  provision  as  to  a  division  of 
the  property  in  the  case  of  the  creation  of  a  special  sub-district  out  of 
portions  of  other  districts,  the  sub-district  will  take  none  of  the  property 
of  the  old  district,  and  will  not  be  chargeable  with  any  of  the  obliga- 
tions of  the  old  district.  To  this  effect  is  the  case  of  the  City  of 
Winona  v.  School  District  No.  8,  Winona  township,  40  Minn.,  p.  13. 
The  syllabus  is  as  follows: 

**If  a  part  of  a  territory  or  a  municipal  corporation  is  separated  from 
it  by  annexation  to  another,  or  by  its  creation  into  a  new  corporation* 
unless  some  other  provision  is  made  in  the  act  authorizing  the  separa- 
tion, the  old  corporation  (it  not  having  been  abolished)  remains  subject 
to  all  its  liabilities  and  retains  all  its  property,  including  that  which* 
upon  the  change  of  boundaries,  happens  to  fall  within  the  limits  of  the 
other  corporation.*' 

In  Board  of  Education  v.  Board  of  Ed.,  30  W.  Va.,  424,  it  was 
decided  that:  **Upon  the  division  of  an  old  public  corporation  and 
the  creation  of  a  new  one  out  of  a  part  of  its  inhabitants  and  territory, 
the  legislature  may  provide  for  an  equitable  apportionment  or  division 
ot  the  corporate  property  and  impose  upon  the  new  corporation,  or 
upon  the  people  and  territory  thus  disannexed,  the  obligations  to  pay 
an  equitable  portion  of  the  corporate  debts. 

** Where  the  legislature  does  not  prescribe  any  regulation  for  the 
apportionment  of  the  property  or  that  the  new  corporation  shall  ,pay 
any  portion  of  the  debt  of  the  old,  the  old  corporation  will  hold  all  the 
corporate  property  within  its  new  limits  and  be  entitled  to  all  the  debts 
due  the  old  corporation  and  be  responsible  for  all  the  debts  of  the  cor- 
poration existing  before  and  at  the  time  of  the  division.  And  the  new 
corporation  will  hold  all  the  corporate  property  falling  within  its  bound* 
aries,  to  which  the  old  corporation  will  have  no  claim.*' 

In  Hughes  v.  Ewing,  93  CaL,  414,  it  was  held: 
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**Wheii  the  boundaries  of  a  school  district  are  changed,  either  to 
form  a  new  corporation  out  of  the  territory  of  the  original  or  to  trans- 
fer  a  portion  of  the  territory  to  anbther  corporation,  in  the  absence  of 
any  provision  on  the  subject,  the  old  corporation  will  be  entitled  to  all 
ptoperty  and  be  solely  liable  for  all  the  obligations,  and  the  territory 
taken  therefrom  will  not  be  entitled  to  any  of  the  corporate  property,  or 
liable  for  any  ot  the  obligations  of  the  old  corporation."    ' 

To  the  same  eflect  are  the  cases  of  Briggs  v.  School  District  No.  1, 
of  the  Town  of  Erin  Prairie,  21  Wis.,  348,  and  School  District  of  Rocky- 
Falls,  81  Wis.,  428. 

The  statute  which  provides  for  the  creation  of  such  sub-districts  hy 
proceedings  in  the  probate  court,  does  not  make  any  provision  for  a 
division  of  the  assets  and  liabilities. 

1  therefore  conclude  that  the  lands  described  in  this  petition  are  not 
subject  to  an  annual  levy  by  the  board  of  education  oi  the  Gahanna 
Independent  School  District  for  the  purpose  of  paying  the  bonds  issued 
for  the  erection  of  this  school  building. 

The  demurrer  admits  the  allegation  of  the  answer  that  this  levy  is 
made  annually,  and  I  therefore  conclude  that  the  demurrer  to  the  answer 
is  not  well  taken,  and  is  overruled. 

C  C.  Clause,  tor  relator. 

DoruUdson  6f  Tussing,  for  defendant. 


CONTRACTS— STATUTE  OF  FRAUDS. 

[Superior  Court  of  Cincinnati.] 

GusTAv  A.  KuRz  V.  U.  S.  Fidelity  &  Guaranty  Co. 

1.  Oral  Contract— Statute  oi^  Frauds. 

An  oral  contract  which  may  be  and  actually  is  performed  by  one  party  within 
one  year  from  the  date  of  the  making  thereof;  but  is  not  to  be  performed  by 
the  other  party  thereto  until  after  one  year  from  the  date,  is  not  within  the 
statute  of  frauds. 

2.  Whbn  Plaintiff  may  Sue  for  Damages  for  Breach  of  Such  Contract. 

Under  a  contract  providing  for  commissions  on  premiums  on  future  renew- 
als, which  has  been  violated  in  such  a  way  as  will  prevent  the  payment  of 
such  commissions,  as  where  the  agent  was  discharged  by  the  company,  it  is 
not  necessary  to  wait  until  premiums  on  such  renewals  fall  due,  but  suit  for 
damages  may  be  brought  at  once. 

Heard  on  demurrer  to  petition. 
Jackson,  J. 

The  plaint! ft  for  his  second  cause  of  action  says  '*that  by  a  verbal 
contract  made  during  the  month  of  December,  1898,  plaintiff  and  defend- 
ant agreed  that  plaintiff  should  come  to  the  city  of  Cincinnati  and  solicit 
subscriptions  for  defendant  in  its  department  ot  guaranteed  attorneys; 
that  on  January,  1899,  plaintiff  commenced  work  of  soliciting  subscrip- 
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tions  tor  defendant  in  the  city  of  Cincinnati,  and  has  continued  from 
said  January  4,  1899,  to  the  present  time  to  solicit  said  subscriptions. 
That  defendant  agreed  to  pay  plaintift  a  compensation  of  forty  per  cent, 
on  the  amount  of  subscriptions  secured  by  plaintiff  for  defendant  in  its 
department  of  guaranteed  attorneys,  and  also  to  pay  to  plaintiff  a  com- 
mission of  thirty  per  cent,  on  the  amount  of  said  subscriptions  annually 
thereafter,  when  said  subcriptions  should  be  renewed. 

'''That  plaintiff  has  devoted  his  whole  time  and  attention  faithfully 
and  intelligently  in  and  about  said  business  of  the  defendant,  and  has 
secured  written  contracts  from  certain  merchants  in  the  city  of  Cincinnati 
to  the  amount  of  one  thousand  dollars,  and  that  said  contracts  will  in  the 
usual  course  of  business  be  renewed  annually  for  a  period  of  five  years 
yet  to  come,  and  that  plaintiff's  commissions  on  said  renewals  will 
amount  to  the  sum  of  $1,500.*' 

The  plaintiff  then  avers  'that  on  the  11th  day  of  October,  1899,  the 
defendant  wrongfully,  wilfully,  and  without  just  cause,  discharged  the 
plaintiff  from  its  service,  and  thereby  has  prevented  and  will  continue  to 
prevent  plaintiff  from  securing  the  renewals  of  said  merchants'  subscrip- 
tions, and  has  thereby  deprived  plaintiff  of  his  compensation  as  stated 
on  said  renewals,  whereby  plaintiff  has  been  damaged  in  the  sum  of 
$1,500." 

The  plaintiff  therefore  asks  judgment  against  the  defendant  by  way 
of  damages  in  the  said  sum  of  $1,500,  and  for  hi^  costs. 

To  this  petition  the  defendant  interposes  a  demurrer,  on  the  ground 
that  the  contract  in  question  is  void  under  the  provisions  of  sec.  4199, 
Rev.  Stat.,  as  follows: 

•*  No  action  shall  be  brought  *  *  *  upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  which  such  action  is  brought,  or 
some  memorandum  or  note  thereof,  is  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  by  him  or  her  law- 
fully  authorized." 

Assuming  that  the  statute  of  frauds  does  extend  to  the  contract  in 
question  for  the  reason  that  the  commissions  on  renewals  of  contracts 
to  be  obtained  by  the  plaintiff  were  not  to  be  paid  until  one,  two,  three,  four 
and  five  years  after  the  date  of  the  making  of  the  contract,  the  defend- 
ant insists  that  no  action  can  be  maintained  either  on  the  contract 
itself,  or  by  way  of  damages  for  the  breach  of  said  contract. 

This  is  a  much  mooted  question.  In  Waters  et  al.  v.  Towers  et 
al.,  8  Ex.  Rep.,  401,  the  contrary  of  defendant's  position  in  this  respect 
seems  to  be  held.     It  is  there  held  that: 

*'In  an  action  by  three  plaintiffs  for  a  breach  of  contract  in  not  com- 
pleting certain  works  whereby  they  were  prevented  from  fulfilling  a 
contract  made  by  them  with  another  firm  consisting  of  two  of  them- 
selves, the  plaintifb  were  held  entitled  to  recover  as  special  damage  the  loat 
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of  profits  and  their  contract  althongh  it  could  not  be  enforced  at  law  owing 
to  the  community  of  the  parties,  and  was  void  by  the  statute  of  frauds.'* 
But  the  contrary  doctrine  seems  to  have  been  laid  down  by  the 
Supreme  Court.  Heaton  v.  Eldridge,  56  Ohio  St.,  87.  In  that  case  the 
plaintiff  brought  an  action  to  recover  on  several  promissory  notes 
executed  by  the  defendants,  and  the  answer  set  up  a  counter-claim  for 
damages  resulting  from  the  breach  of  an  oral  agreement  entered  into 
between  the  parties  whereby  the  plaintifif  agreed  to  employ  the  defend- 
ants as  her  agents  for  the  sale  of  cigars  of  the  plaintiff's  manufacture 
at  a  stipulated  compensation  and  for  a  specified  time  extending  beyond 
the  period  of  one  year.  It  will  be  noted  that  the  counter-claim  did  not 
seek  to  recover  upon  the  contract,  but  for  damages  for  the  breach  thereof. 
But  it  was  nevertheless  held  by  the  Supreme  Court  that  proof  in  support 
of  defendants'  counter-claim  was  inadmissible  for  the  reason  that  the 
contract  should  have  been  in  writing  under  the  provision  of  the  statute 
of  frauds. 

It  is  true  that  the  question  here  presented,  viz. ,  that  of  the  right  to 
recover  for  damages  for  the  breach  of  an  oral  contract  embraced  within 
the  statute  of  Irauds,  was  not  argued  by  counsel  nor  considered  by  the 
court,  but  nevertheless  it  seems  to  have  been  assumed  by  the  court  as 
well  as  counsel  that  it  could  not  be  done. 

This  would  seem  to  be  sound.  Otherwise  the  statute  of  frauds 
would  become  a  nullity  by  enabling  parties  to  do  indirectly  what  could 
not  be  done  directly,  namely,  to  recover  damages  for  breach  of  an  oral 
contract  embraced  within  the  statute  of  frauds,  whereas  no  action  could 
be  maintained  upon  the  contract  itself. 

This  brings  us  to  consider  the  question  whether  or  not  the  statute 
of  frauds  does  extend  to  the  contract  in  question.  It  will  be  observed 
that  by  a  fair  and  reasonable  construction  of  the  allegations  of  plain- 
tiff's petition  it  is  apparent  that  the  greater  part,  if  not  all  of  the 
services  on  the  part  of  the  plaintiff  were  to  be  and  will  in  fact  be  per* 
formed  by  him  within  one  year  from  the  date  of  the  making  of  the  con. 
tract,  I.  ^.,  in  originally  securing  subscribers  for  the  defendant,  the 
plaintiff  thereby  had  a  right  to  assume  that  the  said  subscribers  would 
renew  their  contracts  from  year  to  year,  and  that  the  services  rendered 
by  plaintiff  consisted  almost  if  not  entirely  in  securing  the  contracts  in 
the  first  instance;  so  that  the  only  part  of  the  contract  between  the 
parties  which  was  not  to  be  performed  within  one  year  from  the  date  of 
the  making  thereof  was  the  payment  by  defendant  to  plaintifl  of  commis- 
sions on  renewals  as  the  same  should  thereafter  be  made. 

This  raises  the  question  whether  or  not  an  oral  contract  which  may 
be  and  actually  is  performed  by  one  party  within  one  year  from  the  date 
of  the  making  thereof,  but  is  not  to  be  performed  by  the  other  party 
thereto  until  after  one  year  from  the  date  of  said  contract,  falls  within 
the  provisions  of  the  statute  of  frauds.     The  defendant  insists  that  a 
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contract  which  upon  its  face  cann6t  possibly  be  performed  by  both 
parties  thereto  within  one  year  from  the  date  of  the  making  thereof  is 
embraced  within  the  provisions  of  the  statute  of  frauds;  but  I  do  not 
think  this  is  sound. 

The  contrary  rule  is  laid  down  in  Donellam  v.  Read,  3  B.  &  A., 
899.     On  page  906  in  the  opinion  of  the  court  it  is  said : 

**As  to  the  contract  not  being  to  he  performed  within  a  year,  we 
think  that  as  the  contract  was  entirely  executed  on  one  side  within  a 
year,  and  as  it  was  the  intention  of  the  parties,  founded  on  a  reasonable 
expectation,  that  it  should  be  so,  the  statute  of  frauds  does  not  extend 
to  such  a  case.  In  a  case  of  a  parol  sale  of  goods  it  often  happens  that 
they  are  not  to  be  paid  for  in  full  until  after  the  expiration  of  a  longer 
period  of  time  than  a  year;  and  surely  the  law  would  not  sanction  a 
defense  on  that  ground,  when  the  buyer  had  had  the  full  benefit  of  the 
goods  on  his  part." 

In  Winters  v.  Cherry,  78  Mo.,  344,  the  same  rule  was  laid  down» 
syllabus  being  as  follows: 

**By  an  instrument  of  writing  C.  leased  of  W.  a  storehouse  in  the 
town  of  Trenton  for  a  term  of  three  years  from  November  2,  1874.  In 
December,  1876,  while  C.  was  in  possession  of  the  premises  it  was 
verbally  agreed  between  the  parties  that  W.  should  fit  up  the  basement 
of  the  house  for  a  carpet  room,  and  that  C.  in  consideration  of  this 
improvement  should  pay  W.  one  hundred  dollars  and  continue  the  lease 
of  the  store  for  two  years  after  the  expiration  of  the  written  lease.  W. 
made  the  improvement  agreed  upon  and  C.  entered  into  the  possession 
of  the  new  room  and  paid  the  hundred  dollars. 

*'Held,  that  the  verbal  agreement  constituted  a  valid  lease  of  the 
property  for  a  period  of  two  years  from  November  2,  1877;  that  it  was 
not  void  under  the  statute  of  frauds  for  want  of  a  writing  because  it  was 
wholly  executed  by  W.,  in  the  completion  of  the  improvement  agreed 
upon.  The  fact  that  there  remained  on  W.*s  part  the  duty  to  permit 
C.  to  enjoy  the  premises  for  the  period  of  two  years  does  not  bring  the 
agreement  within  the  statute." 

In  Johnson  v.  Watson,  1  Ga.,  348,  it  was  held: 

**  A  parol  contract  for  the  sale  of  goods  to  be  delivered,  and  which 
the  parties  reasonably  expected  would  be  delivered,  within  a  year, 
although  the  price  was  to  be  paid  after  that  period,  is  not  within  the 
istatute  of  frauds;  because  in  such  case,  all  that  is  on  one  side  to  be 
performed,  namely,  the  delivery  of  the  goods,  is  to  be  done  within  the 
year." 

In  Curtis  v.  Sage,  35  111.,  22,  the  same  question  arose,  where  a  party 
received  a  conveyance  of  land  in  consideration  of  which  he  promised  to 
pay  off  and  discharge  an  encumbrance  upon  the  premises,  which  would 
not  mature,  by  the  terms  of  the  note  given  by  the  grantor  for  the  debt 
thereby  secured,  until  after  a  year  from  the  time  the  grantee's  promise 
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was  made.  It  was  insisted  that  this  was  a  verbal  contract  within  the 
meaning  of  the  statute  of  frauds,  but  it  was  held  that: 

**  Where  a  contract  is  completely  executed  on  one  side  at  the  time  of 
making  it,  as  was  the  case  when  the  deed  mentioned  was  delivered,  and 
all  that  remains  to  be  done  on  the  other  side  is  the  mere  payment  of 
money,  then  the  statute  will  not  apply  merely  on  the  ground  that  the 
money  was  not  to  be  paid  within  one  year." 

Authorities  might  be  multiplied  in  support  of  this  proposition  if  it 
were  necessary.  Nor  is  plaintifl  compelled  to  wait  for  the  premiums 
on  renewals  to  fall  due  and  then  maintain  suit  therefor.  When  the 
contract  has  been  broken  by  defendants,  as  plaintift  alleges,  the  plain, 
tift  has  the  right,  at  his  election,  to  sue  at  once  for  damages  for  the 
breach  thereof.  It  therefore  follows  that  the  demurrer  must  be  over- 
ruled. 

T.  L.  Michie,  for  plaintiff. 

Harmon,  Colston,  Goldsmith  6f  Hoadly,  for  defendant. 


EASEMENT— ESTOPPEL. 

[Summit  Common  Pleas,  October,  1898.] 

Olivkr  p.  Kintz  V.  S.  K.  and  Melissa  C.  Zwisler. 

When  a  Permission  to  use  a  Roadway  Cannot  bb  Revoked. 

Oral  permission  to  use  a  roadway  partly  upon  the  land  of  another,  upon  the 
faith  of  which  permission  a  house  is  built  upon  an  adjoining  lot  in  such  a 
manner  as  to  render  it  accessible  only  by  means  of  such  roadway,  is  a  grant 
of  an  easement  which  cannot  be  revoked. 

KOHLER,  J. 

The  defendant,  S.  K.  Zwisler,  owned  a  house  and  lot  on  Wooster 
avenue,  and  also  owned  a  vacant  lot  lying  immediately  west  fifty  feet 
front  on  Wooster  avenue.  Immediately  west  of  this  vacant  lot  is  another 
lot  with  a  house  upon  it,  belonging  to  a  third  party.  At  the  place  in 
question,  the  lots  do  not  lie  at  right  angles  to  Wooster  avenue.  Both 
the  houses  of  defendant  and  plaintiff,  however,  front  squarely  with  the 
street,  and  hence  stand  at  an  acute  angle  to  the  north  and  south  lot 
lines,  Wooster  avenue  being  the  south  line  of  the  lots. 

The  testimony  shows  that  the  plaintifi  and  his  wife,  before  the 
purchase  of  the  lot  of  defendants,  had  some  conversation  with  defendant, 
S.  K.  Zwisler,  the  husband  of  the  other  defendant,  as  to  the  situation  of 
the  lots,  and  also  as  to  whether  there  was  room  for  a  road  to  drive  in 
from  the  street  to  the  rear  of  the  lot  and  between  the  house  of  defend- 
ants and  the  contemplated  house  of  plaintift. 

There  had  been  a  road  from  the  street  back  to  the  rear  of  the 
opcupied  lot  of  defendants,  and  the  same  was  used  for  several  years  \yf 
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defendants.  A  number  of  years  ago,  however,  the  defendants  changed 
their  own  roadway  over  to  the  east  side  of  the  lot  on  which  their  house 
stood. 

The  plain tifl  claims  that  upon  the  defendant  S.  K.  Zwisler's 
promise  and  agreement  that  plaintiff  might  use  the  old  driveway 
between  the  two  lots  for  a  roadway,  he  purchased  the  lot  ol  defendants, 
and  built  his  house  thereon  with  reference  to  such  roadway. 

.  There  was  no  mention  of  a  right  to  use  the  driveway  in  the  deed, 
hut  the  plaintiff  is  a  railroad  engineer,  and  did  not  employ  a  lawyer  to 
draw  the  deed,  and  perhaps  never  thought  it  necessary  to  specify  it  in 
the  deed,  and  relied  upon  the  verbal  statement  that  he  could  use  the 
old  driveway  as  a  means  of  ingress  to  and  egress  from  the  premises. 

The  house  was  built  on  the  lot  at  right  angles  to  the  street,  but 
not  parallel  with  the  sides  of  the  lot,  it  being  located  the  same  as  the 
other  houses  fronting  on  the  street.  He  could  have  placed  the  house 
parallel  with  the  sides  of  his  lot  and  at  one  side  thereof,  and  that  would 
have  given  him  room  to  have  a  driveway  on  his  own  lot.  But  if  he  had 
done  so,  the  front  of  his  house  would  have  been  at  an  angle  with  the 
street  and  also  with  the  other  houses  on  either  side,  which  would  have 
given  it  an  awkward  appearance  and  have  also  hurt  the  market  value  of 
the  property  and  also  the  value  of  the  adjoining  property. 

The  foundation  for  the  house  was  placed  so  that  the  north-west 
corner  of  the  house  is  only  about  one  foot  from  the  west  lot  line,  and  the 
south-east  corner  of  the  house  is  within  about  three  feet  from  the  cast 
lot  line. 

While  the  stone  masons  were  erecting  the  wall  of  the  basement,  they 
discovered  that  the  house  would  be  located  too  near  the  lot  line  for  a 
driveway  on  the  plaintiff's  lot,  and  they  theteupon  reported  to  the 
owner,  and  he  notified  them  to  cease  work.  The  stone  masons  then 
went  back  to  the  premises  and  saw  Mr.  Zwisler,  one  of  the  defendants, 
and  in  plaintiff's  absence,  he  told  the  men,  ''Go  on  with  the  work,  it 
will  be  all  right,  I  will  see  that  he  has  a  road." 

Mr.  Kintz,  the  plaintiff,  also  testifies  that  he  saw  the  defendant. 
S.  K.  Zwisler,  that  evening,  and  Mr.  Zwisler  stated  to  plaintiff:  **Go  right 
along,  I  will  give  you  a  road  here  so  you  can  get  into  your  lot. "  Mr. 
Kintz  replied  that  that  was  satisfactory  to  him. 

The  next  morning  Mr.  Zwisler  stated  to  ihe  stone  masons  that  he 
had  seen  Mr.  Kintz,  and  that  he  had  arranged  with  him,  and  that  they 
should  go  on,  the  road  would  be  all  right.  They  then  went  ahead  and 
completed  the  wall,  and  the  house  was  in  due  time  completed. 

The  house  was  constructed  so  that  coal  might  be  delivered  from  this 
driveway,  and  other  articles  needed  about  the  house  might  also  be 
received  frm  this  roadway. 

This  house  was  erected  several  years  ago  and  the  driveway  in  ques- 
tion was  used  by  plaintiff  for  hauling  coal  and  other  articles  to  thi^ 
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liouse,  and  was  also  used  by  persons  who  wished  to  visit  plaintiff,  by 
driving  their  carriages  into  the  back  part  of  the  lot.  This  use  was  with 
the  full  knowledge  of  defendants,  who  lived  on  the  adjoining  lot  east  of 
plaintift's  premises,  and  was  without  objection  on  their  part. 

About  a  year  and  half  ago,  Mr.  Zwisler  sold  his  house  and  lot  to  his 
wife,  Melissa  C.  Zwisler,  and  then  for  the  first  time  objection  was  made 
to  the  plaintifis'  using  the  driveway,  and  defendants  placed  a  post  in 
the  center  of  the  driveway,  for  the  purpose  of  building  a  fence  on  the 
line  between  the  two  lots,  and  thereupon  this  action  was  begun  to 
-enjoin  defendants  from  obstructing  the  driveway,  the  plaintiff  claiming 
an  easement  or  right  of  way  over  so  much  of  defendant's- land  as  is  nec- 
essary to  give  him  access  to  his  house,  a  portion  of  this  driveway  being 
on  plaintiff's  premises  and  the  remainder  on  defendants'. 

The  question  is  before  us,  whether  the  defendants,  by  their  conduct, 
are  estopped  from  shutting  up  the  road  and  inflicting  an  injury  upon 
the  plaintiff. 

The  doctrine  is  laid  down  in  Herman  on  Estoppel,  page  1877: 
^*The  ordinary  doctrine  of  estoppel  by  deed  applies  in  case  ol  a  grant 
of  an  easement,  so  that  if  a  person  without  title  professed  to  convey  or 
grant  an  easement,  his  conveyance  operates  by  way  of  estoppel,  if  at  a 
subsequent  period  he  acquires  the  fee,  and  the  subsequently  acquired 
•estate  is  bound  thereby — the  newly  acquired  estate  feeds  the  estoppel. 
Where  the  owner  of  an  estate  has  stood  by  and  seen  another  expend 
money  upon  an  adjacent  estate,  relying  upon  an  existing  right, of  ease- 
ment in  the  first  mentioned  estate  and  without  which  such  expenditure 
would  be  wholly  useless  and  wasted,  and  has  not  interposed  to  forbid 
or  prevent  it,  equity  will  enjoin  him  from  interrupting  the  enjoyment 
of  such  easement.  So,  where  one  by  parol  grants  a  right  to  such  ease- 
ment in  his  land,  upon  the  faith  of  which  the  grantee  has  expended 
money  which  will  be  lost  and  valueless  if  the  right  to  enjoy  such  ease- 
ment is  revoked,  equity  will  enjoin  the  grantor  from  preventing  the  use 
ot  the  easement." 

I  think  Mr.  Zwisler  did  more  than  stand  by  and  see  this  man  build- 
ing his  house  in  the  way  he  did.  He  told  him  to  go  ahead  and  he 
would  see  that  he  had  a  means  of  access  to  his  house. 

The  same  author  defines  an  easement  as  follows:  **  An  easement  is 
a  liberty,  privilege,  or  advantage  in  land,  without  profit,  existing  dis- 
tinct from  an  ownership  of  the  soil." 

The  authority  that  I  have  just  quoted,  and  also  other  authorities^ 
are  simply  declaratory  of  the  rule  of  law,  that  where  one  man  puts 
another  in  that  condition  he  cannot  gainsay  or  deny  the  word  that  he 
has  given  where  it  would  cause  injury  to  the  one  relying  upon  such 
statement. 

I  know  it  is  urged  in  argument  that  plaintiff  could  drive  in  on  the 
west  side  of  his  house,  but  in  answer  to  that  it  may  be  said  that  he  could 
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only  drive  in  part  way.  He  would  have  to  put  his  coal  in  his  basement 
on  the  opposite  side  of  the  furnace  where  there  is  no  provision  made,  and 
the  house  was  built  so  that  coal  and  other  things  could  be  received  on 
the  east  side  of  the  house — all  of  which  Mr.  Zwisler  well  knew. 

I  think  that  justice  and  good  faith  requires  that  the  road  should  be 
kept  open  for  the  use  ol  plaintiff's  property,  and  the  prayer  of  the 
petition  will  be  granted. 

D.  A.  Doyle  &  L,  IX  Seward^  for  plaintiff. 

Tibbals  <Sf  Frank,  for  defendants. 


NEGLIGENCE— FRIGHT— PERSONAL  INJURIES. 

[Logan  Common  Pleas,  February,  1900.] 

*  Maggie  M.  Huffman,  a  Minor  etc.,  v.  T.  &  O.  C.  Ry.  Co. 

1.  No  Recovbry  for  Injuries  Resulting  Solbi«y  prom  Fright. 

No  recovery  can  be  had  in  an  action  for  negligence,  where  there  are  no  phj- 
sical  injuries  except  those  caused  solely  by  fright,  alarm  or  fear,  thereby  pro- 
ducing nervous  excitement  and  distress. 

2.  Recovery  where  a  Physicai<  Injury  has  Resui«ted. 

But  where  physical  injury,  however  slight,  has  resulted,  and  for  which  an  action 
can  be  maintained,  then  a  recovery  may  also  be  had  for  the  fright  and  ner» 
vous  shock  resulting  therefrom. 

Dow,  J. 

The  plaintift  in  her  petition  alleges  that  on  October  7,  1898,  she 
was  lawfully  riding  along  a  certain  free  turnpike  road  which  crosses  the 
track  ot  detendant's  road  in  Logan  county,  and  as  she  reached  said  cross* 
ing  the  defendant  caused  one  of  its  locomotives  and  train  of  cars  to 
approach  and  pass  rapidly  over  the  same,  without  giving  any  signal  by 
bell  or  whistle  of  such  approach;  by  reason  whereof  the  plaintiff  was 
unaware  of  the  approach  of  said  train  of  cars,  until  the  horse  she  was 
riding  had  reached  defendant's  track,  and  that  by  reason  of  such  negli- 
gence and  without  any  fault  upon  the  part  of  the  plaintiff,  the  shock  she 
thus  received  from  fear  of  immediate  injury  and  death  so  affected  her 
spinal  cord  and  nervous  system  that  she  has  not  since  been  able  to  perform 
either  physical  or  mental  work,  and  is  permanently  injured  by  reason  of 
such  shock  and  fright  to  her  damage  in  the  sum  of  ten  thousand  dollars^ 

To  the  petition  a  general  demurrer  has  been  filed.  The  pleadings 
present  the  single  question  whether  a  recovery  can  be  had  in  an  action 
for  negligence,  where  there  are  no  physical  injuries,  except  those  caused 
solely  by  fright,  alarm  or  fear,  and  thereby  producing  nervous  excite- 
ment and  distress. 

This  question  has  not  been  passed  upon  by  otu:  Supreme  Court,  and 

in  other  states  where  the  question  has  been  raised  the  decisions  are  not 

uniform. 

*  por  similar  holding  by  the  Cuyahoga  circuit  court,  see  Cleveland  City  Ry. 
Co.  v.  Ebert,  10  Circ  Dec,  291. 
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In  the  case  of  Spade  v.  Railway  Co.,  47  N.  E.,  88,  the  vSupreme  Court 
of  Massachusetts,  say:  **No  recovery  for  fright,  terror,  alarm,  anxiety 
or  distress  of  mind,  even  if  these  result  in  physical  injury,  can  be  had 
in  an  action  for  negligence,  where  there  are  no  physical  injuries  except 
those  caused  solely  by  mental  disturbance." 

In  Mitchell  v.  Railway  Co.,  N.  Y.,  Court  of  Appeals,  45  N.  E.,  354, 
the  court  say : 

**No  recovery  can  be  had  for  a  miscarriage  resulting  from  fright 
caused  by  the  negligence  of  another." 

The  reason  given  for  the  adoption  of  this  rule  by  some  courts  is 
that  if  the  right  of  recovery  in  this  class  of  cases  should  be  once  estab- 
lished, it  would  naturally  result  in  a  flood  of  litigation  in  cases  where 
the  injury  complained  of  may  be  easily  feigned  without  detection,  and 
where  the  damages  must  rest  upon  mere  conjecture  or  speculation. 

To  the  same  eftect  see  Ewing  v.  Railway  Co.,  147  Pa.  St.,  40; 
Warren  v.  Railway  Co.,  163  Mass,  484;  8  Ency.  of  Law,  2nd  Ed.  p. 
«(>5. 

It  seems  to  be  settled  from  the  foregoing  authorities  and  many 
others  to  the  same  effect,  that  no  recovery  can  be  had  for  physical 
injuries  resulting  solely  from  fright,  alarm  and  fear,  caused  by  the  negli- 
gence of  another. 

But  in  a  case  where  physical  injury  has  resulted,  however  slight, 
■and  for  which  an  action  can  be  maintained,  then  a  recovery  can  also  be 
had  for  the  fright  and  nervous  shock  resulting  thetefrom. 

Demurrer  to  the  petition  sustained. 

Howenstein  6f  Htiston^  for  plaintiff. 

Doyle  6f  Lewis^  and  Geo,  E,  Cranes  for  defendant. 


HUSBAND  AND  WIFE— WITNESSES. 

[Lucas  Common  Pleas,  November  29, 1898.] 

State  of  Ohio  v.  J.  George  Smith. 
Wipe  a  Compbtbnt  Witness  Against  Hbr  Husband. 


In  the  trial  of  a  husband  upon  the  charge  of  having  committed  a  robbery  upon 
his  wife,  the  latter  is  a  competent  witness  for  the  state  and  may  testify  to 
everything  which  occurred  at  the  time  and  place  of  the  alleged  robbery. 


PUGSLEY,  J.       ^ 

The  question  raised  by  the  defendant's  objection,  is  whether  upon 
the  trial  of  an  indictment  for  a  robbery  committed  by  the  defendant 
upon  his  wife,  she  is  a  competent  witness  for  the  state, 

At  common  law,  the  rule  was  that  husband  and  wife  were  not  com- 
petent witnesses  for  or  against  each  other,  either  in  civil  or  criminal 
cases.  To  this  rule  there  was  one  exception,  and  that  was  in  a  case 
where  the  husband  was  charged  with  committing  a  crime  against  the 
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person  of  his  wife.  The  first  legislation  in  this  state  relating  to  the 
competency  of  husband  and  wife  to  testify  for  or  against  each  other  in 
criminal  cases  was  in  1889.  That  was  an  amendment  of  sec.  7284,  Rev. 
Stat.  The  original  section  was  as  follows:  ** No  person  shall  be  dis- 
qualified as  a  witness  in  any  criminal  prosecution  by  reason  of  his 
interest  in  the  event  ot  the  same,  as  a  party  or  otherwise,  or  by  reason  of 
his  conviction  of  any  crime."  The  section  was  amended  March  28, 
1889,  86  O.  L.,  161,  by  adding  the  following  **  Husband  and  wife  shall 
be  competent  witnesses  to  testify  in  behalf  of  each  other  in  all  criminal 
prosecutions;  but  such  interest,  conviction  or  relationship  may  be  shown 
for  the  purpose  of  aftecting  his  or  her  credibility.  But  husband  or  wife 
shall  not  testify  concerning  any  communication  made  by  one  to  the 
other,  or  act  done  by  either  in  the  presence  ot  each  other  during  cover- 
ture, unless  the  communication  was  made  or  act  done  in  the  known 
presence  or  hearing  of  a  third  person  competent  to  be  a  witness,  or  unless 
in  case  of  personal  injury  by  either  the  husband  or  wife  to  the  other.*' 

So  that  in  case  of  personal  injury  by  either  husband  or  wife  to  the 
other,  either  may  testify  as  to  any  communication  by  one  to  the  other 
or  act  done  by  either  in  the  presence  of  the  other,  although  a  third  per- 
son was  not  present.  If  the  statute  means,  as  it  seems  to  read,  that  in 
case  of  personal  injury,  husband  and  wife  may  testify  in  behalf  of  each 
other  to  such  communication  or  act,  when  the  common  law  rule  and  the 
exception  as'to  when  husband  and  wife  may  testify  against  each  other, 
remain  unaffected  by  the  statute.  But  if  it  means  that  husband  and  wife 
may  testify  against  each  other  in  case  of  personal  injury,  the  exception 
to  the  common  law  rule  is  recognized  by  the  statute.  In  either  view, 
in  order  to  determine  whether  in  case  of  robbery  committed  by  husband 
on  his  wife,  the  wife  is  competent  witness  against  him,  we  must  look  to 
the  rule  of  the  common  law,  and  the  reasons  on  which  it  was  founded. 
The  case  of  Whipp  v.  State,  34  Ohio  St.,  87,  is  instructive.  That  case 
was  decided  in  1877,  before  the  enactment  of  any  statute  on  the  subject. 
The  wife  was  charged  with  an  assault  upon  her  husband  with  intent  to 
kill  him.  What  the  nature  of  the  assault  was  does  not  appear,  but  it 
was  held  that  the  husband  was  a  competent  witness  for  the  state,  against 
his  wife.  Judge  Boynton,  in  delivering  the  opinion  of  the  court,  says, 
page  88: 

**At  common  law,  the  general  rule  is  well  settled,  that  husband  and 
wife  are  incompetent  to  testify  for  or  against  each  other,  either  in  civil 
or  criminal  cases.  And  while  the  rule  has  been  largely  modified  in  civil 
cases,  and  the  incompetency  to  a  great  extent  removed  in  criminal  cases 
it  still  prevails.  Steen  v.  State,  20  Ohio  St.,  338.  But  at  an  early  date, 
an  exception,  said  to  arise  from  necessity,  was  declared  to  exist  in  cases 
ot  personal  injury  to  the  wife  inflicted  by  the  husband.  The  first 
reported  case  in  which  the  point  was  adjudicated,  was  that  of  Lord 
Audley,  decided   in   1631.     He   was  accused  of  aiding  and  assisting 
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another  in  the  commission  of  a  rape  upon  his  wife;  and  upon  the  trial 
the  question  ol  the  wile's  competency  to  give  evidence  against  him  was 
submitted  to  the  judges,  who  unanimously  resolved  that,  being  the 
party  upon  whom  the  crime  was  committed,  she  was  a  competent  witness. 

** Excepting  a  few  cases  at  nisi  prius  where  the  wife's  testimony 
was  rejected  (Rex.  v.  Griggs,  1  Ld.  Raym.,  1),  the  exception  has  uni- 
formly prevailed,  and  is  now  as  firmly  established  as  the  rule  itself. 
Rex.V.  Azire,  1  Stra.,  633,  was  a  case  of  a  simple  assault  by  the  husband 
upon  the  wife,  and  her  testimony  was  admitted.  Where  the  husband 
was  indicted  for  shooting  at  his  wife  she  was  held  a  competent  witness. 
Roscoe's  Cr.  Ev.,  125.  In  Rex  v.  Jagger,  1  East  P.  C,  455,  the  hus- 
band was  tried  and  convicted  of  an  attempt  to  poison  his  wife,  and  she 
being  admitted  as  a  witness  against  him, the  twelve  judges  upon  a  point 
reserved,  held  that  her  evidence  was  properly  received.*' 

It  will  be  noticed  that  in  one  case  the  charge  was  shooting  at  his 
wife,  and  in  another  case  it  was  an  attempt  to  poison.  It  is  iair  to  pre- 
sume that  in  neither  case  was  any  corporal  injury  inflicted  upon  the 
wife,  but  undoubtedly  the  decisions  were  based  on  the  ground  stated  in 
an  earlier  case  that  the  wife  was  the  one  upon  whom  the  crime  was  com- 
mitted.    Each  was  a  crime  against  her  person. 

The  court,  in  Whipper  v.  State,  supra,  further  hold  that  the  prin- 
ciple of  the  cases  cited  renders  the  presence  or  absence  of  third  persons, 
at  the  time  of  the  assault,  entirely  immaterial,  and  then  the  court  go 
on  and  apply  the  same  rule  to  the  case  before  them,  namely,  where  the 
husband  sustains  a  personal  injury  through  the  unlawful  conduct  of  the 
wife.  Robbery  includes  an  assault  with  intent  to  rob  and  a  simple 
assault.  If  the  wife  is  a  competent  witness  against  her  husband  in  a 
case  of  assault  with  intent  to  kill,  it  seems  to  me  that  the  same  rule 
obtains  in  case  of  assault  with  intent  to  rob.  Another  case  which  I 
think  is  in  point,  is  Commonwealth  v.  Sapp,  90  Ky.,  580. 

That  was  a  case  decided  by  the  Supreme  Court  of  Kentucky  in 
1890,  not  under  any  statute  of  that  state,  but  under  the  principles  of  the 
common  law.  It  is  there  held  that  "the  wife  is  a  competent  witness 
against  her  husband  where  he  is  charged  with  committing  or  attempting 
to  commit  a  crime  against  her  person.  **  The  charge  that  was  made  in 
that  case  against  the  husband  was  the  charge  of  attempting  to  poison 
his  wife,  and  the  evidence  which  it  was  offered  to  show  by  her  was  that 
she  had  seen  the  accused  sprinkle  a  substance  upon  a  piece  of  water- 
melon intended  for  her,  and  that  the  porticm  of  it  produced  at  the 
examining  trial  and  then  shown  to  contain  arsenic,  was  a  part  of  the 
piece  prepared  for  her,  and  was,  when  so  produced,  in  the  same  condi- 
tion was  when  she  got  it  from  him.  It  does  not  appear  that  any  cor- 
poral injury  was  inflicted  upon  her  person.  The  court  say  on  page 
586: 
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**The  rule  that  husband  and  wife  cannot  testify  for  or  against  each 
other  is  subject  necessarily  to  some  exceptions,  one  of  which  is  where 
the  husband  commits  or  attempts  to  commit  a  crime  against  the  wife. 
Stein  V.  Bowman,  etc. ,  13  Petei;s,  221.  It  was  never  doubted  but  what 
she  could  exhibit  articles  of  Ihe  peace  against  him.  Roscoe  says:  **It 
is  quite  clear  that  a  wife  is  a  competent  witness  against  her  husband  in 
respect  of  any  charge  which  affects  her  liberty  or  person.**  Roscoe's 
Crim.  Ev. ,  page  160.  In  an  English  case,  where  the  husband  attempted 
to  poison  the  wife  with  cake  into  which  arsenic  had  been  introduced, 
and  the  wife  was  admitted  to  prove  that  her  husband  gave  her  the  cake, 
it  was  held  by  the  twelve  judges  that  the  evidence  was  rightly  admitted. 
Rex  v.  Jagger,  Russ.  Crimes,  632. 

In  1  Whart.  Crim.  L.,  sec.  769,  it  is  said:  ** Where,  however,  vio- 
lence has  been  committed  on  the  person  of  the  wife  by  the  husband,  she 
is  competent  to  prove  such  violence;**  and  in  State  v.  Hussey,  1  Bush, 
123,  the  judge,  in  delivering  the  opinion,  said:  *  *The  rule,  as  we  gather 
it  from  authority  and  reason,  is,  that  a  wife  may  be  a  witness  against 
her  hhsband  for  felonies  perpetrated  or  attempted  to  be  perpetrated  on 
her,  and  we  would  say  for  an  assault  and  battery  which  inflicted  or 
threatened  a  lasting  injury  or  great  bodily  harm. 

**In  the  case  of  the  People  v.  Northrup,  50  Barb.,  147,  the  husband 
was  on  trial  for  administering  poison  to  the  wife,  and  she  was  admitted 
as  a  competent  witness. 

**The  policy  upon  which  the  rule  that  the  husband  and  wife  cannot 
testify  for  or  against  each  other  is  based,  is  so  tar  overcome  as  to  create 
the  exception  by  that  superior  policy  which  dictates  the  punishment  of 
crime,  and  which,  without  the  exception  to  the  rule,  would  very  likely 
go  unpunished.  It  is  of  necessity.  It  it  be  said  that  our  statute  forbids 
the  introduction  of  the  husband  or  wife  as  a  witness  against  the  other, 
we  reply,  and  so  did  the  common  law,  and  yet  the  exception  named 
existed,  and  so  it  should  in  our  opinion,  under  our  statute. 

**The  necessity  of  the  case  requires  such  a  construction,  and  as 
already  said  the  statute  forbidding  husband  or  wife  to  testily  against 
each  other  is  but  declaratory  of  the  common  law.** 

The  question  has  been  suggested,  if  tne  wife  is  a  competent  witness, 
how  far  she  can  be  permitted  to  testify.  Whether  she  can  testify  to  any 
thing  more  than  the  assault  or  the  injury  to  her  person.  It  seems  to  me 
quite  clear  that  she  can  testify  to  everything  that  occurred  at  the  time 
and  place  of  the  alleged  robbery.  Whether  she  can  testify  to  matters 
that  occurred  before  or  afterwards,  I  do  not  decide  now.  I  will  let  that 
rest  until  the  question  arises. 

In  People  v.  Northrup,  50  Barb,  147,  cited  in  90  Ky.,  it  was  held 
that  the  wife  being  a  competent  witness,  no  part  of  her  testimony  could 
be  excluded.     That  case  was  taken  to  the  court  of  appeals  and  reversed 
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in  37  N.  Y.,  hut  solely  on  the  question  ol  jurisdiction  of  the  court.  The 
question  as  to  the  competency  of  the  wife  as  a  witness,  was  not  passed 
upon. 

It  is  true  that  at  common  law,  the  husband  could  not  steal  money 
from  his  wife,  and  hence  could  not  commit  robbery  upon  her.  That 
was  upon  the  theory  that,  whatever  money  she  had  belonged  to  him 
and  he  could  not  steal  his  own  money.  But  by  reason  of  our  legislation 
that  rule  has  been  abrogated  in  this  state.  Now  he  can  be  convicted  of 
any  crime  upon  his  wife,  including  larceny,  robbery  and  other  offenses. 
It  is  unnecessary  to  cite  authorities,  as  that  proposition  is  disputed. 
As  at  common  law,  the  wife  could  testify  against  her  husband  in  case 
of  an  assault  upon  her  or  a  crime  against  her  person,  I  do  not  see  any 
reason  why  she  cannot  now  testify  in  a  case  of  robbery  which  includes 
an  assault  upon  her  and  is  a  crime  against  her  person,  especially  as  the 
tendency  of  all  our  modern  legislation  and  decisions  is  to  enlarge  the 
rights  and  capabilities  of  married  women.  Therefore  I  hold  that  she 
is  a  competent  witness  and  overrule  the  objection. 

C  B.  Siimner^  Pros.  Atty. 

IV.  G.    Uiery,  Asst.  Pros.  Atty. 

B,  F,  Ritchie^  for  defendant. 


INJUNCTION— PUBLIC  IMPROVEMENTS. 

[Hamilton  Common  Pleas,  February,  1900.] 
WlLUAM   FOGARTY  V.  CINCINNATI  (CiTy)   ET  AL. 

1.  PREB  PuBwc  Roads— Compensation  Need  not  Precede  Appropriation. 

It  is  not  necessary,  under  sec.  19  Art  1  of  the  bill  of  rights,  that  compensation 
should  be  made  before  property  is  taken  for  the  construction  of  roads  which 
are  to  be  open  to  the  public  without  charge. 

2.  Caution  in  Interfering  with  Public  Improvements. 

A  court  of  equity  should  observe  especial  caution  in  granting  injunctions 
interfering  with  or  suspending  the  operations  of  important  public  works; 
the  writ  should  be  issued  only  for  the  prevention  of  irreparable  mischief. 

3.  Impracticable  Methods  at  Great  Expense  not  Required. 

Property  owners  cannot  insist  upon  arbitrary  methods,  such  as  retaining  walls 
to  protect  the  grade  of  streets,  and  compel  a  city  to  expend  vast  sums  of 
money,  when  skilled  engineers  pronounce  and  demonstrate  such  methods  as 
impracticable;  and  the  cost  ot  a  proposed  public  improvement  compared 
with  the  value  of  the  surrounding  property  which  may  be  liable  for  assess- 
ment, is  an  important  factor  in  determining  its  feasibility, 

4.  When  Equity  Will  not  Interfere. 

A  court  of  equity  will  not  interpose  to  prevent  the  commission  of  alleged  torts 
or  nuisances  which  consist  simply  of  such  acts  as  are  incident  to  the  widen- 
ing of  a  street  or  the  removal  of  sidewalks  under  proper  authority,  but  will 
leave  the  parties  to  such  redress  as  is  offered  by  the  ordinary  legal  tribunals. 

48     S  &  C  P    Vol.  9  ~" 
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6.  FAII.URE  TO  Invoke  the  Aid  of  Equity. 

jThe  difficulty  of  enforcing  a  judgment  against  a  municipal  corporation  by 
execution  is  not  sufficient  to  invoke  the  aid  of  a  court  of  equity ;  and  in  the 
absence  of  a  shovHng  that  there  is  not  a  sufficient  fund  appropriated  for  the 
purposes  of  the  improvement,  and  that  the  property  owner  cannot  obtain 
redress,  he  will  be  relegated  to  his  action  at  law  and  without  the  giving  of  a 
bond  by  the  city.  '  ' 

6.  Party  Seeking  Aid  op  Equity  must  not  be  Guii.ty  of  I/AChbs.  » 

A  party  seeking  the  aid  of  a  court  of  equity  by  injunction  should  not  be  guilty 
of  laches  or  delay  in  the  assertion  of  his  rights,  especially  in  permitting  large 
sums  to  be  expended  on  the  faith  of  his  apparent  acquiescence. 

Pfleger,  J. 

Plaintiflf  sued  to  enjoin  the  city  from  dumping  and  filling  in  upon  his 
lot  without  having  brought  proceedings  for  the  appropriation  of  an  ease- 
ment thereon,  and  asked  that  a  temporary  restraining  order  issue  there- 
for. Plaintift  is  the  owner  of  a  lot  fronting  jl 75  feet  on  the  east  side  of 
Burnet  avenue  (a  public  street),  and  running  back  eastwardly  110  feet. 
Erected  upon  said  lot  is  a  small  brick  residence,  about  twenty-three 
years  old,  the  front  of  which  is  distant  three  feet — and  two  stables 
located  twenty-five  feet  east  of  the  east  line  of  said  street.  A  change  ot 
grade  of  Burnet  avenue  was  made  by  the  city,  and  a  proceeding  was 
brought  to  assess  damages  therefor.  To  this  suit  plaintiff  was  a  party, 
and  received  $2,200  damages  because  the  change  of  grade  left  the  level 
of  his  lot,  residence  and  stables  eighteen  feet  below  the  surface  of  such 
new  street.  Without  bringing  a  proceeding  to  condemn  an  easement 
on  plaintiff's  lot  to  support  a  sloping  fill,  the  city  thereafter  contracted 
to  improve  Burnet  avenue  in  accordance  with  such  newly  established 
grade;  the  contractor  had  partially  completed  his  work  and  had  begun 
to  raise  the  street,  and  was  dumping  dirt  and  gravel  upon  the  front  of 
plaintiff's  lot.  at  which  time  plaintift  brought  this  action  and  applied  lor 
a  preliminary  injunction  to  prevent  the  city  and  contractor  from  dump- 
ing in  and  upon  his  lot  and  partially  burying  his  residence  and  one  of  his 
stables. 

The  city  while  admitting  that  no  suit  to  condemn  for  an  easement 
had  been  brought,  strongly  resisted  the  granting  of  any  injunction,  on 
the  ground  that  it  would  impede  the  progress  of  a  much  needed  public 
improvement;  that  the  people  living  on  said  street  would  be  greatly  in- 
convenienced, as  well  as  the  public,  by  any  delay ;  that  the  fill  was  an 
actual  benefit  to  the  plaintiff;  that  plaintiff  had  an  adequate  remedy  at 
law,  and  that  damages  for  the  appropriation  of  this  easement  would  be 
paid  for  and  the  plaintiff  fully  compensated  as  soon  as  suit  could  be 
brought  by  the  city  for  this  purpose. 

The  plaintiff  answered  that  he  is  not  seeking  to  impede  the  progress 
of  a  public  improvement,  but  merely  to  avoid  an  encroachment  on  his 
land  by  compelling  the  city  to  adopt  a  method  of  improvement  which 
will  not  affect  him;  namely  by  building  a  retaining  wall  along  the  entire 
frontage  of  his  property. 
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The  city  replied  by  stating  that  it  would  not  be  feasible  but  abso- 
lutely absurd  to  build  such  a  wall  because  of  the  enormous  expense; 
that  such  retaining  wall  would  cost  almost  as  much  as  the  entire  value 
of  plaintiff's  lot;  that  such  an  order  would  result  in  the  abandonment  of 
the  improvement  because  in  excess  of  the  levying  ordinance,  and  that 
such  wall  would  not  in  fact  be  a  benefit,  but  an  actual  detriment  to 
plaintiff;  that  plaintiff  is  guilty  of  laches  in  seeking  this  relief,  if  indeed 
he  is  entitled  to  any  relief,  in  equity;  and  lastly,  that  as  this  is  a  free 
road,  it  does  not  come  within  the  constitutional  prohibition  of  assessing 
compensation  before  property  is  taken. 

From  the  evidence  it  appears  that  the  level  of  plaintiff's  lot,  in 
front,  is  about  eighteen  feet  below  the  newly  established  grade;  that  such 
lot  slopes  towards  the  rear  perhaps  fifteen  feet  more,  making  a  depth  of 
about  thirty  feet  between  the  new  grade  line  and  the  level  of  the  rear  of 
his  lot,  or  an  incline  plane  of  about  thirty  feet  in  a  hundred.  The  plain- 
tiff claims  that  a  retaining  wall  should  be  built,  and  that  he  would 
thereupon  erect  a  bridge  structure  of  gradual  slope  to  about  fifty  feet 
upon  which  the  horses  and  wagons  used  in  his  business  as  a  contractor 
could  pass  in  andout. 

Upon  the  hearing  it  developed  that  a  retaining  wall  preventing  any 
of  the  ground  to  fall  upon  plaintifl's  premises  could  be  successfully 
erected  as  a  physical  possibilty,  but  as  a  practicable  or  feasible  plan 
governed  by  actual  use  and  experience  under  the  circumstances  of  this 
case,  and  because  of  the  enormous  expense  thereof,  it  was  shown  to  be 
unworkmanlike  and  indeed  absurd. 

It  was  demonstrated  that  a  fill  would  in  any  event  be  necessary 
and  beneficial  to  plaintiff  in  establishing  means  of  ingress,  and  that 
plaintiff's  plan  of  a  bridge  extending  from  such  contemplated  wall 
would,  if  extended  to  the  extreme  eastern  line  of  his  lot  as  proposed, 
practically  prevent  its  use. 

Without  reviewing  the  evidence,  no  good  or  substantial  reason  was 
shown  why  such  a  wall  should  be  built,  or  why  such  a  fill  should  not 
be  made,  unless  from  the  standpoint  of  his  constitutional  right  to  object 
to  the  taking  of  his  property  without  first  compensating  him  therefor. 

It  may  be  a  wise  rule  to  require  a  municipal  corpoiation  to  adopt 
such  methods  in  establishing  public  improvements  as  will  least  damage 
abutting  property.  Property  owners  can  not  insist  upon  any  arbitrary 
method  such  as  is  here  demanded,  and  compel  the  city  to  expend  vast 
sums  of  money  to  build  retaining  walls  which  skilled  engineers  pronounce 
and  demonstrate  as  not  practicable  or  feasible  by  actual  use  and  experi- 
ence, and  under  the  existing  circumstances,  and  as  contrasted  with 
mere  theories,  ideals  and  speculations.  Under  our  system  of  taxation 
for  benefits  and  our  laws  limiting  expenditures,  the  cost  of  a  proposed 
public  improvement,  compared  with  the  value  of  the  surrounding  prop- 
erty which  may  be  liable  Jor  assessment,  becomes  a  potent  factor  in 
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determining  its  feasibility.  Especially  is  this  true  here,  because  of  the 
peculiar  topography  of  Cincinnati  and  its  suburbs. 

Private  residences,  buildings,  old  land  marks  as  well  as  new,  most 
yield  to  the  exigency  of  the  times  and  to  new  streets  and  avenues 
demanded  by  the  necessities  of  an  increasing  population.  It  is  the 
foundation  of  the  doctrine  of  eminent  domain. 

This  leaves  only  the  question  whether  the  easement  for  this  sloping 
fill  can  be  acquired  by  the  city  without  paying  for  the  same  beforehand, 
or  is  plaintiff  entitled  to  an  injunction  because  of  an  attempted  violation 
of  a  constitutional  right? 

Equity  will  enjoin  encroachments  upon  land  and  the  appropriation 
of  an  easement.  A  trespasser  is  liable  for  his  trespass  even  though  the 
trespass  has  resulted  in  the  improvement  of  the  property  trespassed  upon. 
It  is  no  answer  to  a  complaint  which  establishes  a  legal  injury  that  the 
defendant  has  conferred  an  advantage  on  the  plaintiff.  Enjoyment  of 
property  is  personal  to  the  owner  as  long  as  he  violates  no  law.  Nor 
will  it  alone  be  a  sufficient  excuse  to  evade  the  requirements  of  the  law 
that  proper  legal  steps  be  taken  to  appropriate  the  property  and  assess 
compensation,  that  the  contemplated  improvement  involves  great 
expense. 

A  court  of  equity,  however,  observes  especial  caution  in  granting 
injunctions  interfering  with  or  suspending  the  operations  ot  important 
public  works,  and  the  writ  of  injunction  should  be  issued  only  for  the 
prevention  of  irreparable  mischief.  High  on  Injunctions,  sec.  1185.  Nor 
will  equity  interpose  to  prevent  the  commission  of  alleged  torts  or  nui- 
sances which  consist  simply  of  such  acts  as  are  incident  to  the  widening 
of  a  street  or  the  removal  of  sidewalks  under  proper  authority,  but  will 
leave  the  parties  to  such  redress  as  is  oflered  by  the  ordinary  legal  tri- 
btinals.  High  on  Injunctions,  sec.  588.  It  will  weigh  the  relative  in- 
conveniences of  the  respective  parties  before  issuing  the  writ.  It  will 
require  not  only  the  rights  of  the  complainant  which  are  sought  to  be 
protected,  but  the  injuries  which  might  result  to  the  defendant  or  to 
others,  especially  the  public.  McElroy  v.  Kansas  City,  21  Fed.  Rep., 
257;  Turnpike  Co.  v.  Commissioners,  7  Dec,  509;  High  on  Injunctions! 
sec.  13.  It  is  requisite  that  a  complainant  seeking  the  aid  of  a  court  of 
equity  by  injunction  shall  not  have  been  guilty  of  laches  or  delay  in  the 
assertion  ol  his  rights,  especially  where  large  sums  have  been  expended 
on  the  faith  of  the  apparent  acquiescence  ot  the  party  complaining. 
High  on  Injunctions,  sec.  7;  Loigworth  v.  Cincinnati,  48  Ohio  St.,  637, 
642. 

On  the  other  hand,  it  is  also  generally  true  that  circuity  ot  actions 
or  multiplicity  of  suits  to  recover  in  actions  at  law  is  sufficient  to  invoke 
the  interposition  of  a  court  of  equity.  Plaintift's  counsel  insists  that 
an  injunction  should  issue  herein,  because  a  judgment  at  law  against  a 
municipal  corporation  is  not  a  full  and  complete  remedy  in  view  of  the 
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difficulty  of  enforcing  such  judgment  by  execution,  citing  Brush  Blec, 
Li.  Co.  V.  Cincinnati,  11  Ohio  Dec  Rev.,  581.  This  is  a  decision  by 
Judge  Hunt.  In  that  case  a  ceitain  contractor,  in  accordance  with  the 
plans  and  specifications,  gave  to  the  city  a  certificate  of  deposit,  con- 
ditioned that  the  contractor  making  a  proposal  for  street  lighting  would, 
within  thiity  days  after  the  award,  enter  into  a  contract  therefor.  Upon 
the  facts  the  court  found  that  the  contractor  was  not  bound  to  contract 
and  was  entitled  to  have  his  certificate  of  deposit  returned  to  him  instead 
of  permitting  such  certificate  to  be  collected  by  the  city,  to  go  through 
the  various  routine  channels  of  a  municipal  government,  thus  compel- 
ling such  contractor  to  work  out  his  rights  at  law  when  the  city  never 
had  title  to  the  certificate.  The  court  further  held  that  an  execution 
could  only  be  levied  upon  the  property  which  the  city  held  for  the  pur- 
.pose  of  income  and  sale;  that  it  would  be  difficult  of  collection,  and 
therefore  enjoined  the  municipal  corporation  from  using  said  certificate  in 
any  form.  It  is  evident  that  there  was  no  discussion  in  that  case  of 
sec.  2723,  Rev.  Stat.,  giving  power  and  authority  to  the  sinking  fund 
trustees  to  pay  judgments  final  against  the  city,  nor  of  the  right  of  such 
judgment  creditor  to  enforce  the  payment  thereof  by  mandamus. 

Section  19,  art.  I  of  the  bill  of  rights  is  as  follows: 

**Of  the  inviolability  of  private  property — Private  property  shall 
€ver  be  held  inviolate,  but  subservient  to  the  public  welfare.  When 
taken  in  time  of  war  or  other  public  exigency,  imperatively  requirng  its 
immediate  seizure,  or  for  the  purpose  of  making  or  repairing  roads, 
which  shall  be  open  to  the  public  without  charge,  a  compensation  shall 
be  made  to  the  owner  in  money;  and  in  all  other  cases,  where  private 
property  shall  be  taken  for  public  use,  a  compensation  therefor  shall  first 
be  made  in  money,  or  first  secured  by  a  deposit  of  money ;  and  such 
compensation  shall  be  assessed  by  a  jury,  without  deduction  for  benefits 
•to  any  property  of  the  owner.** 

In  Toledo  v.  Preston,  50  Ohio  St.,  861,  the  Supreme  Court  said, 
on  page  866: 

•'Section  6  of  article  XIII  of  the  constitution  of  1851,  designed  to 
protect  private  property  from  unjust  seizure  and  appropriation  to  the 
^se  of  the  public  does  not  apply  to  cases  of  property  taken  to  construct 
roads  which  shall  be  open  to  the  public  without  charge,  to  which  class 
the  streets  of  our  towns  and  cities  belong.  The  rights  of  the  owners  of 
property  taken  and  applied  to  such  use  falls  within  the  protection  guar- 
anteed by  sec.  19  article  I,  by  the  provisions  of  whicb  compensation  is 
not  required  to  be  made  before  property  is  taken. " 

The  first  paragraph  of  the  syllabus  reads:  * 'Section  2816,  Rev. 
Stat.,  authorizing  municipal  corporations  to  postpone,  until  after  the 
proposed  public  improvement  shall  have  been  completed,  a  judicial 
inquiry  into  claims  for  damages  filed  on  accotmt  thereof,  by  owners  of 
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abbutting  property,  is  not  in  conflict  with  section  16,  article  I,  of  the 
constitution  of  1851.'* 

Counsel  for  plaintiff  concede  that  sec.  19,  art.  I,  means  that  com- 
pensation may  be  made  after  an  improvement  is  completed;  but  insist 
that  this  can  not  be  done  afterwards  merely  because  certain  public 
officials  should  so  decide;  that  the  constitutional  provision  does  not 
execute  itself,  but  only  means  that  the  legislature  may  provide  by  stat- 
ute under  what  circumstances  compensation  may  be  made  after  the 
completion  of  the  improvement;  and  that  council  having  passed  an 
ordinance  to  assess  compensation  beforehand,  the  taking  of  property  by 
the  city  without  compensation  first  made  is  a  violation  of  plaintiff's  con- 
stitutional right.  Nothing  has  been  shown  to  prove  that  the  city  proper 
is  not  acting.  Section  2316,  Rev.  Stat.,  certainly  vests  authority  in  the 
municipal  government  for  that  purpose,  which  authority  is  here  exercised* 
It  is  apparent  that  the  ordinances  so  passed  provided  only  for  a  judicial 
inquiry  into  the  claims  for  damages  to  improve  Burnet  avenue,  and 
which  were  filed  with  the  city  clerk.  If  this  ordinance  covers  all  dam- 
ages, including  easements  for  the  sloping  fill,  it  was  incumbent  on  the 
plaintift  to  have  presented  his  claim  within  the  time  required  by  law, 
and  if  he  was  duly  notified  and  did  not  respond,  his  right  now  to  claim 
damages  therefor  would  be  extremely  doubtful.  Neither  would  he  have 
the  right  to  ask  for  an  injunction,  especially  when  there  is  no  founda- 
tion for  any  damages  whatsoever.  I  do  not,  however,  desire  to  be  under- 
stood as  holding  that  plaintifi  has  not  a  remedy.  The  absence  ot  any 
ordinance  giving  authority  to  appropriate  before  assessing  compensation 
is  not  in  itself  sufficient  to  violate  the  constitutional  rights  of  the  owner. 

Council  on  each  side  contend  that  the  decision  of  Judge  Dempsey 
in  Turnpike  Co.  v.  Commissioners,  supra  is  favorable  to  him.  That 
case  was  somewhat  similar  to  the  case  at  bar.  It  was  there  sought  to 
enjoin  the  taking  of  a  certain  right  of  way  belonging  to  the  turnpike 
company  by  making  approaches  to  a  bridge,  constructed  by  the  county 
commissioners,  which  ivould  leave  a  toll  house  far  below  the  level  of  the 
turnpike  and  effect  the  means  of  reaching  such  turnpike.  The  court 
held  that  where  a  bond  will  secure  to  the  plaintiff,  all  rights  of  compensa- 
tion and  damages  that  would  have  been  secured  to  him  in  a  prior  pro- 
ceeding to  appropriate  and  fix  compensation,  and  where  the  injunction 
would  impede  a  large  public  improvement  involving  the  needs  and  con- 
veniences of  the  public  at  large,  the  injunction  would  be  refused  even 
though  no  action  had  been  taken  beforehand  to  make  such  assessment. 

Judge  Dempsey  also  held  that '  'cases  within  the  protection  of  article 
I,  section  19,  of  the  constitution,  which  do  not  require  as  a  condition 
precedent  the  payment  or  securement  of  compensation  for  property 
sought  to  be  taken  by  the  public,  are  subject  to  the  rule  that  a  court  of 
equity  is  not  bound  to  grant  an  unconditional  order  of  injunction  when 
it  can  afford  relief  in  some  other  manner,  and  where  the  ultimate  relief 
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to  plaintiff  is  compensation  in  the  nature  of  damage,  and  equity  can 
afford  adequate  relief  by  requiring  defendant  to  give  bond  to  pay  such 
damages,  and  injunction  will  be  denied. 

The  question  of  enforcing  a  judgment  against  the  municipality  of 
Cincinnati  could,  of  course,  not  arise  in  that  case.  While  the  same  right 
to  payment  might  have  applied  there,  it  was  evidently  not  argued  in 
that  case  that  our  Supreme  Court  had  decided  that  where  land  was 
taken  by  a  municipal  corporation  without  appropriation  proceedings, 
without  any  agreement  between  the  parties,  such  owner  has  an  election  of 
remedies  either  to  proceed  in  a  court  of  competent  jurisdiction  to  compel 
appropriation  under  sec.  64^,  Rev.  Stat.,  or  by  assenting  to  such  pos- 
session as  an  appropriation  in  fact  and  by  tendering  conveyance,  proceed 
in  the  court  of  common  pleas  to  recover  compensation.  Fries  v. 
Wheeling  R.  R.  Co.,  56  Ohio  St.,  135;  I^ongworth  v.  Cincinnati,  48 
Ohio  St.,  637.  The  time  within  which  relief  may  thus  be  had 
depends  solely  on  the  exercise  of  his  own  diligence. 

The  other  cases  from  other  states  cited  by  counsel  for  plaintiff  can 
'not  control  in  the  face  of  the  decisions  here. 

I  am  of  opinion,  therefore,  in  view  of  the  facts  already  stated,  that 
the  plaintiff  has  been  guilty  ol  laches  in  permitting  the  city  to  make 
large  expenditures  of  money  on  the  faith  of  his  apparent  acquiescence, 
in  allowing  the  improvement  to  proceed  until  material  progress  had  been 
made  in  its  completion  before  he  applied  to  a  court  of  equity;  that  the 
plan  of  a  retaining  wall  is,  under  all  the  circumstances,  not  practical  or 
feasible;  that  it  would  not  subserve  any  good  purpose  to  him,  but  would 
put  the  city  (o  great  expense;  that  the  fill  is  of  no  real  injury  to  the 
plaintiff  under  the  circumstances;  that  a  stoppage  of  the  work  on  the 
street  would  impede  a  large  public  improvement  and  entail  far  greater 
inconveniences  upon  the  city  and  a  great  number  of  people  than  it 
would  upon  the  plaintift ;  and  upon  the  other  facts  appearing  in  the  case, 
and  weighing  the  respective  inconveniences  and  equities,  and  the  law  as 
cited,  the  plaintifi  is  not  entitled  to  a  preliminary  injunction  as  prayed 
for.  In  the  absence  of  a  showing  that  there  is  not  a  sufficient  fund 
appropriated  for  this  purpose,  and  that  the  plaintiff  could  not  within  a 
reasonable  time  obtain  redress,  the  plaintiff  will  be  relegated  to  his 
action  at  law  for  damages  and  without  the  giving  ot  a  bond  by  the  city. 

The  motion  for  a  temporary  restraining  order  is  overruled. 

Wiliiam  UHleford  and  E.  M.  Ballard^  for  plaintiff. 

E.  ^.  Kinkead2LtxAJ.  V.  Campbell^  for  the  city. 
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CHATTEL  MORTGAGES, 

[Licking  Common  Pleas,  Septeml>er,  1899.] 

In  rb  Assignment  op  Sig.  and  Max  Wise. 

Afvidavit  Indorsed  before  Execution  does  not  Invai^idatb. 

The  mere  fact  that  the  affidavit  of  the  creditor,  or  mortgagee,  of  a  chattel  mortr 

fage,  was  made  two  days  prior  to  the  execution  of  the  mortgage  will  not  ren* 
er  the  same  invalid  as  against  gentral  -creditors.    Inglenght  y.  Annesser, 
10  Circ  Dec,  406,  followed. 

WiCKHAM,  J. 

lu  January,  1898,  Sig.  and  Max  Wise  were  partners,  doing  business 
in  the  city  of  Newark ;  they  became  involved  in  debts,  and,  upon  being 
somewhat  pressed  by  their  creditors,  executed  a  number  of  chattel  mort- 
gages, conveying  certain  property  consisting  in  pait,  or  in  whole,  of  a 
stock  of  goods.  These  mortgages  were  executed  by  Sig.  and  Max  Wise 
on  January  17,  1898.  The  mortgages  had  been  prepared  previously  in 
Cincinnati,  on  January  15,  and  the  affidavit  required  had  been  made  by. 
the  creditors,  and  an  agent  had  been  appointed  to  represent  them,  and 
came  from  Cincinnati  to  Newark  on  January  17,  and  the  mortgages  were 
executed  by  the  mortgagors,  and  were  filed  for  record;  at  the  same  time 
Sig.  and  Max  Wise  made  a  general  assignment  to  Edward  Killer  of  all 
their  property  tor  the  benefit  of  their  creditors.  Thereupon  came  a  firm 
of  A.  &  A.  W.  Summerfield&  Co.,  and  filed  an  application  in  the  probate 
court;  they  say  that  they  are  a  firm  doing  business  in  Cincinnati,  Ohio, 
and  come  by  John  M.  Swartz,  their  attorney,  and  represent  to  the  court 
that  they  are  creditors  of  the  Licking  Clothing  Company.  They  say 
that  Sig.  and  Max  Wise  were  transacting  business  under  the  firm  name 
of  the  Licking  Clothing  Company.  That  they  are  creditors  in  the  sum 
of  one  hundred  and  eighty-nine  dollars  and  six  cents,  with  interest  from 
January  31,  1898,  which  is  due  to  them  from  the  said  Licking  Clothing 
Company.  That  they  have  filed  with  Edward  Kibler,  as  assignee  of 
the  Licking  Clothing  Company,  a  true  statement  of  their  said  claim 
duly  proved  as  required  by  law  for  allowance  and  payment  by  him  out 
of  the  assets  of  said  debtors  in  his  hands. 

That  on  January  15,  1898,  in  order  to  secure  the  payment  of  the 
Amount  ot  said  claim  so  justly  due  to  them  as  aforesaid,  the  said  Licking 
Clothing  Company  duly  executed  and  delivered  to  the  said  A.  W.  Sum- 
merfield  &  Co.,  their  certain  chat  el  mortgage  of  that  date  upon  the  fol- 
lowing described  property,  to-wit:  The  entire  stock  of  clothing,  gent'3 
furnishing  goods,  etc.,  and  thereby  conveyed  the  same  to  them;  and  the 
said  A.  &  A.  W.  Summerfield  &  Co.,  having  had  their  said  mortgage 
duly  verified  as  required  by  law,  on  January,  17,  1898,  at  7:80  o'clock 
A.  M.,  filed  the  same  with  the  recorder  of  Licking  county,  Ohio,  the 
office  of  said  recorder  being  in  the  township  of  Newark,  in  said  county » 
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being  the  township  in  which  said  mortgagors  then  resided  and  in  which 
said  property  was  situated  and  located;  which  said  mortgage  was  num- 
bered 710.  And  said  mortgage  then  and  there  and  thereby  became  and 
still  is  a  good  and  valid  preferred  lien  upon  the  property  therein  de- 
scribed. 

And  said  mortgagee  thereupon  forthwith  took  possession  of  said 
property  under  and  by  virtue  of  said  mortgage,  and  held  the  same  until 
it  was  taken  from  their  said  possession  by  said  Edward  Kibler,  as  the 
assignee,  as  hereinafter  set  forth. 

That  afterwards*  upon  the  said  January  17,  1898,  the  said  Licking 
Clothing  Company  made  an  assignment  of  all  their  property,  including 
the  property  and  eftects  in  said  mortgage  described,  as  herein  above  set 
out,  to  said  Edward  Kibler,  who  then  took  possession  of  all  the  said 
gooHs,  wares  and  merchandise,  and  has  since  sold  the  same  under  the 
order  of  this  court,  and  now  has  the  proceeds  of  the  sale  thereof,  amount- 
ing to  $6,000  in  his  hands  ready  for  distribution. 

Wherefore  the  said  A.  &  A.  W.  Summerfield&Co.,  "prays  the  court 
for  an  order  directing  the  said  Edward  Kibler,  as  such  assignee,  to  pay 
the  amount  so  due  to  them  upon  their  said  claim  out  of  the  proceeds  of 
the  sale  of  said  property  so  in  his  hands  for  distribution,  in  preference 
to  all  other  creditors,  next  after  the  payment  of  the  costs  and  expenses  of 
administering  said  tAst,  and  for  all  such  othei  relief  to  which  they  may 
be  entitled  to  in  the  premises." 

The  mortgages  upon  their  face  and  the  affidavit  show  that  these 
mortgages  were  executed  and  affidavit  was  made  on  January  15,  but  the 
facts  are,  as  admitted  by  counsel,  that  the  affidavit  was  made  on  the 
15th  and  the  execution  of  the  mortgages  was  on  the  I7ht,  Saturday  being 
the  15th  and  Monday  the  17th  ofjanuary,  1898.  To  this  application,  one 
A.Reiter,  a  creditor  of  the  Licking  Clothing  Company,  filed  an  answer, 
in  which  he  attacks  the  validity  of  the  mortgage  of  the  firm  of  A.  &  A. 
W.  Summerfield  &  Co.,  and,  to  this  answer  (without  reading  it)  A.  & 
A.  W.  Summerfield  filed  a  reply,  and  the  issue  made  was  tried  to  the 
probate  court. 

There  are  ten  cases  altogether;  nine  other  creditors  with  mortgages 
executed  at  the  same  time  and  under  the  same  circumstances,  and  they 
are  represented  by  the  same  agent.  Each  filed  his  application,  making 
ten  cases  altogether  that  were  brought  in  the  probate  court  numbered  on 
this  docket  10808  to  10817,  both  inclusive.  The  matter  was  heard  by 
the  probate  court,  and  the  prayer  of  the  application  in  each  case  was 
granted,  and  an  order  was  made  to  the  assignee  to  pay  to  the  difierent 
mortgagees  the  amount  of  their  respective  claims  in  the  order  of  their 
priority;  or,  if  their  order  was  the  same,  to  pay  them  pro  rata  or  in  full 
if  the  proceeds  would  do  so.  Thereupon,  the  contesting  creditor,  A. 
Reiter,  gave  notice  of  his  intention  to  appeal;  he  perfected  his  appeal, 
and  the  cases  were  appealed  to  this  court.     Afterwards,  a  motion  was 
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filed  to  consolidate  the  cases;  that  motion  was  allowed,  and  the  cases 
were  consolidated  under  10808,  which  is  the  number  ot  the  case  brought 
upon  the  application  of  A.  &  A.  W.  Summerfield  &  Co. 

The  only  question  that  is  presented  to  the  court  is  as  to  the  validity 
of  these  chattel  mortgages,  and  it  is  claimed  that  because  the  affidavit  of 
the  creditor,  or  mortgagee,  was  made  on  January  16,  two  days  prior  to 
the  execution  of  the  mortgages,  that,  tor  that  reason,  the  mortgages 
are  invalid.  There  are  one  or  two  other  questions  that  I  think  perhaps 
are  made  by  the  pleadings,  but  they  are  not  very  strongly  urged,  and  I 
might  say  here  that,  upon  an  examination  of  the  record  in  the  case, 
and  the  reading  of  the  testimony,  I  do  not  think  there  is  any  good 
ground  for  those  claims.  For  instance,  one  claim  is  that  Sig.  and  Max 
Wise  were  rather  induced  or  coerced  into  making  this  assignment  or  the 
mortgages. 

There  are  very  few  authorities  bearing  upon  the  question,  but  we 
have  the  case  of  Ingleright  v.  Annesser,  10  Circ.  Dec.,  406,  decided  by 
Judge  Day,  in  the  circuit  court  of  Putnam  county,  which  is  so  clearly 
in  point  that  I  think  it  is  decisive  of  the  question  before  the  court  in 
these  cases. 

To  this  jugment  of  the  circuit  court,  in  that  case,  exceptions  were 
taken,  and  the  case  carried  (o  the  Supreme  Court,  where  the  Supreme 
Court,  on  rehearing  affirm  the  judgment  of  the  circuit  court.  Ludwig, 
Rec'r.  V.  Rothchild,  60  Ohio  St.,  627. 

An  examination  of  the  briefs  of  counsel  in  that  case  will  disclose 
that  the  main  and  really  the  only  question  that  was  urged  in  the  Supreme 
Court  was  the  question  of  the  validity  of  the  mortgage  by  reason  of  the 
difierence  of  time  of  verification  and  filing,  and  that  was  the  principle 
question  in  the  case. 

Now,  it  is  said  by  counsel  tor  Mr.  Reiter  that  the  pleadings  in  the 
case  decided  by  Judge  Day,  did  not  raise  this  issue;  but  I  think,  if 
we  examine  the  answer  and  cross-petition  of  the  Rothchild  Sons  Com. 
pany  and  the  reply,  we  will  see  that  that  was  the  only  issue  that  was 
raised  by  that  answer  and  reply.  The  Rothchild  Sons  Company  filed 
their  answer  and  cross-petition,  and  in  their  cross-petition  they  set  up 
82  causes  of  action  predicated  upon  as  many  promissory  notes,  each  call- 
ing  lor  the  sum  of  $25,  and  then,  in  the  33rd  cause  of  action,  they  set 
up  the  chattel  mortgage,  and,  after  setting  out  the  conditions  of  the 
mortgage,  they  say:  **The  said  chattel  mortgage  was  duly  executed 
by  the  said  John  Annesser,  and  also  by  the  said  Harry  Ingleright,  who 
signed  his  name  thereto  H.  Ingleright,  in  the  presence  of  George  H. 
Knupp,  Mott  Ewing  and  Oscar  Seehauser,  witnesses.*'  In  the  next 
paragraph  they  say:  '*The  said  chattel  mortgage  was  duly  sworn  to 
according  to  law  by  Oscar  J.  Seehauser,  the  duly  authorized  agent  of 
the  R.  Rothchild's  Sons  Co.,  the  mortgagees  named  therein."  The 
next  paragraph:     '*  And  the  affidavit  was  endorsed  on  the  said  mortgage 
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and  deed,  setting  forth  the  full  sum  due  to  the  said  mortgagee  as 
required  by  law."  Then  it  proceeds  with  the  averment  of  the  filing  of 
the  chattel  mortgage  in  the  proper  office,  and  the  time  it  was  filed. 
Now,  to  these  allegations,  there  was  a  general  denial,  which  would 
raise  the  issue,  or  the  question,  of  the  proper  execution  of  the  mortgage. 

The  court  is  of  the  opinion  that  this  authority,  the  decision  of  the 
circuit  court,  and  affirmed  by  the  Supreme  Court,  is  conclusive  upon 
the  question,  and  the  court  is  bound  to  follow  it  in  this  case. 

The  same  order  may  be  entered  as  was  made  in  the  probate  court. 

Judge  /.  if/.  Swartz  and  Samuel  IVolfstein,  for  A.  &  A.  W.  Sum- 
merfield  &  Co.  et  al. 

Fulton  &  Fulian  and  Kramer  <Sf  /Cramer,  for  A.  Reiter. 


DEPOSITIONS— CONTEMPT. 

[Cuyahoga  Common  Pleas,  February,  ltt09.] 
In  rb  Dbtbntion  op  Hblbn  K.  Robinson. 

1.  Whbn  Dbposition  op  Adversb  Party  may  bb  Taken. 

Under  sees.  5243  and  5266,  Rev.  Stat.,  the  deposition  of  an  adverse  party  may 
be  taken  any  time  after  service  of  summons  upon  the  defendant.  Prima 
Jade  it  is  the  exercise  of  a  right  allowed  by  statute  and  the  burden  rests 
upon  the  party  who  resists  the  taking  of  the  deposition  to  show  that  it  will 
be  an  abuse  of  the  process  of  the  court. 

2.  Appidavit  Paiung  to  Show  Abusb  op  Process. 

An  affidavit  of  an  adverse  party  that  he  or  she  is  in  good  health  and  expects 
to  attend  the  trial,  is  not  sufficient  to  show  an  abuse  of  process  or  defeat 
the  right  to  take  the  deposition. 

Habbas  Corpus. 
Wing,  J. 

In  the  matter  of  the  habeas  corpus  of  Helen  E.  Robinson,  the  peti- 
tioner, I  have  considered  the  testimony  offered,  which  consists  of  the 
afiSdavits  filed  before  the  notary,  and  the  affidavit  filed  by  the  petitioner 
in  rebuttal  at  this  hearing,  and  that  portion  of  the  files  in  the  other 
case  referred  to. 

This  application  makes  it  necessary  to  interpret  sec.  5243,  Rev, 
Stat.,  which  permits  the  examination  of  parties  to  an  action.  It  appears 
to  me  that  by  the  provisions  of  that  section  parties  to  an  action  are  put 
upon  the  same  plane  with  every  one  else  with  respect  of  being  witnesses 
in  a  catise.  By  the  provisions  of  sec.  5266,  Rev.  Stat.,  parties  may 
commence  taking  depositions  at  any  time  after  service  upon  the  defend- 
ant. 

Decisions  have  been  cited  in  which  it  has  been  held  that  some 
peculiar  exemptions  exist  in  favor  of  parties  to  a  suit,  from  giving  testi- 
mony; that  attempts  to  obtain  the  testimony  of  parties  is  open  to  th^ 
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charge  of  being  fishing  expeditions  for  evidence;  that  courts  should 
assume  that  such  is  the  purpose,  whenever  an  attempt  is  made  to  take  the 
deposition  of  an  adverse  party,  and  ought  to  intervene  and  grant  relief 
against  such  proceeding. 

I  cannot  see,  under  ordinary  circumstances,  why  it  is  not  entirely 
proper  to  take  the  deposition  of  a  party  to  an  action,  particularly  in 
this  county  where  there  is  considerable  delay  in  arriving  at  a  trial.  The 
burden  tests  upon  the  party  who  resists  the  taking  of  the  deposition  to 
show  that  it  is  an  abuse  of  the  process  of  the  court.  Prima  facie^  it  is 
the  exercise  of  a  right  allowed  by  statute.  I  can  imagine  a  case  in 
which  this  process  of  taking  the  deposition,  even  of  a  witness,  other 
than  a  party,  could  be  shown  to  be  for  the  purpose  of  getting  information 
with  respect  to  some  other  litigation  pending  or  proposed — at  any  rate, 
for  some  other  purpose  than  eliciting  testimony  in  the  cause  at  issue. 
In  such  a  case  it  might  be  claimed  that  there  was  abuse  of  process.  It 
has  always  been  recognized  as  a  proper  proceeding,  to  prepetuate  testi- 
mony. By  the  old  practice  in  chancery  that  was  done  by  a  bill  in 
equity.  By  our  statutes  it  is  permitted  in  an  action  for  that  purpose; 
by  the  statute  with  respect  to  taking  depositions,  another  way  is  pro- 
vided.  The  propriety  of  taking  testimony,  in  writing,  of  parties  and 
witnesses  is  recognized,  and,  unless  a  case  shall  arise  where  it  appears 
by  proof  to  the  court  that  there  is  an  abuse  of  its  process  adapted  to 
taking  and  perpetuating  testimony,  I  see  no  reason  for  interfering.  The 
statute  of  the  state  gives  full  power  to  the  notary  to  commit  as  for  con- 
tempt  a  witness  who  refuses  to  testily  or  be  sworn  when  notice  for  tak- 
ing the  depositions  has  been  served,  and  the  notary  is  the  one  before 
whom  the  notice  designates  the  testimony  is  to  be  taken. 

I  am  aware  of  the  decision  of  the  circuit  court,  sitting  in  Toledo— 
In  re  Humphrey,  7  Circ.  Dec.,  608,  but  the  reasoning  contained  therein 
does  not  seem  satisfactory  to  me;  nor  do  I  think  the  case  goes  to  the 
iull  extent  claimed  for  it  by  counsel. 

There  is  in  this  case  evidence  produced  upon  both  sides  upon  the 
question  of  the  good  faith  of  the  party  attempting  to  take  these  deposi- 
tions, and  upon  the  general  subject  as  to  whether  there  is  an  abuse  of 
process.  It  is  claimed  by  the  petitioner  herein  simply  that  she  is  m 
party  to  the  suit,  or  one  of  the  parties  defendant  to  the  suit,  in  which 
the  depositions  are  proposed  to  t>e  taken,  and  that  she  is  in  good  health 
and  intends  to  be  present  at  the  trial.  Of  course,  the  question  as  to 
whether  or  not  she  will  be  present  at  the  trial  is  not  a  question  oi  fact, 
and  cannot  be  tried  on  evidence;  the  probabilities  of  her  presence  may, 
to  a  certain  extent,  be  forecast  by  facts  now  existing;  but  as  to  whethet 
she  will  appear,  if  able,  or  whether  she  will  be  able  to  appear,  cannot 
now  be  ascertained.  She  is  one  of  the  several  defendants,  and  there  is 
no  attempt  on  her  part  here  to  prove  that  there  is  any  other  purpose  on 
the  part  of  those  seeking  to  take  the  deposition  than  to  elect  what  the 
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knows  about  the  law-suit.     It  does  not  appear  to  me  that  there  has  been 
an  abuse  of  process,  and  my  judgment  is  that  the  petitioner  be  remanded. 

To  which  ruling  of  the  court  defendant  then  and  there  excepted. 

Noble^  Pinney  &  Wiliard,  for  petitioner,  Helen  E.  Robinson. 

Harold  Remington^  for  respondent,  Theo.  F.  McConnell,  sherifi. 


JUDGMENTS— LIS  PENDENS. 

[Superior  Court  of  Cincinnati,  February,  1900.] 
W.  E.  APPI.EBY  V.  DANIEI.  J.  MULLANEY. 

1.  Rui«H  AS  TO  Lis  Pbndbns. 

Lis  pendens  is  only  effective  against  persons  who  have  acquired  interests  vol 
the  proper^  involved  in  litigation,  under  the  parties  to  the  suit,  or  some  of 
them,  pendente  lile^  and  can  under  nc  circumstances  operate  upon  parties 
whose  rights  were  acquired  anterior  to  the  commencement  of  the  suit. 

5.  A  Judgment  Lien  Dates  from  Day  op  Judgment. 

A  judgment  lien  comes  into  being  on  the  date  of  rendition  of  the  judgment. 
It  can  originate  no  earlier,  notwithstanding  that  by  force  of  the  statute  it 
has  a  retroactive  effect  from  the  first  day  of  the  term. 

3.  Rules  Appubd  to  Porbclosusb  and  Personal  Judgment. 

Under  a  decree  and  sale,  in  June,  1896,  in  a  foreclosure,  proceeding  concur- 
rently with  a  suit  by  a  creditor  for  personal  judgment  against  the  same, 
debtor,  service  being  had  in  the  former  in  February,  1896,  and  in  the  latter 
in  March,  1896,  and  personal  judgment  in  March,  1896.  the  purchaser  takes 
free  from  any  lien  by  reason  of  the  creditor's  judgment 

Dkhpsey,  J. 

The  facts  are  well  summarized  in  plaintiff's  brief.  On  September 
12, 1892,  Louise  L.  Dillon  was  the  owner  of  the  real  estate  in  the  petition 
described,  on  which  date  she  mortgaged  it  to  the  Helvetia  Loan  & 
Building  Company  to  secure  a  loan  of  $3,000;  this  mortgage  was 
recorded  September  16,  1892;  on  October  11,  1894,  W.  E.  Appleby, 
plaintifi  herein,  filed  a  petition  in  cause  No.  101,380  of  the  common 
pleas  court  on  a  promissory  note  against  said  Louise  L.  Dillon,  and 
secured  service  of  summons  upon  her;  on  March  30,  1896,  at  the  January 
term,  1896,  of  said  common  pleas  court,  Appleby  recovered  judgment 
against  said  Dillon  for  $529.6)4;  the  first  day  of  the  term  was  January 

6,  1896,  and  the  judgment  became,  of  course,  from  that  date,  a  lien  on 
her  real  estate;  on  February  15,  1896,  the  Helvetia  Loan  &  Building 
Company  began  proceedings  in  case  No.  106,307,  common  pleas,  to  fore- 
close its  mortgage,  but  did  not  make  Appleby  a  party;  on  June  8,  1896, 
the  loan  and  building  company  obtained  a  decree  of  foreclosure  of  its 
mortgage,  against  said  Louise  L.  Dillon,  and  sale  was  had  under  said 
decree,  and  the  property  purchased  by  the  Helvetia  Loan  &  Building 
Company  for  $2,500;  on  January  20,  1897,  the  loan  and  building  com- 
pany sold  the  property  to  the  defendant,  D.  J.  MuUaney ;  the  plaintifi  did 
not  know  of  the  pendency  of  the  loan  and  building  company  suit,  until 
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after  its  purchase  of  the  property,  and  then  learning  of  Mullaney's 
intended  purchase,  plaintifi  notified  both  the  loan  and  building  com- 
pany and  Mullaney  of  his  lien,  and  of  his  intention  to  enforce  it,  all 
prior  to  the  sale  to  Mullaney. 

This  action  is  a  suit  to  enforce  this  judgment  lien.  Defendant 
demurs  generally. 

Section  5055,  Rev.  Stat.,  provides  that  **When  the  summons  has 
been  served,  *  *  *  the  action  is  pending,  so  as  to  charge  third 
persons  with  notice  of  its  pendency;  and  while  pending,  no  interest 
can  be  acquired  by  third  persons  in  the  subject-matter  thereof,  as  against 
plaintiff's  title.*'  This  section  is  but  a  statement  in  concise  words  of 
the  general  doctrine  of  its  pendens,  long  applied  in  both  courts  of  law 
and  equity  for  the  protection  of  titles;  this  section  makes,  however,  for 
Ohio,  certain  the  time  at  which  a  lis  pendens  shall  begin,  which  was  a 
question  somewhat  mooted  in  the  cases. 

While  the  petition  is  silent  as  to  the  fact  of  service  of  process  in  the 
foreclosure  suit,  no  point  was  made  on  that  in  the  argument,  it  being 
practically  admitted  that  the  foreclosure  suit  was  a  lis  pendens  when  the 
Appleby  judgment  was  rendered,  and  the  real  question  was  as  to  the 
force  of  that  judgment. 

The  ryle  of  lis  pendens,  although  long  existent  before  Lord  Bacon's 
time,  was  formulated  by  him  thus:  **No  decree  bindeth  any  that  come 
in  dona  fide  by  conveyance  from  the  defendant  before  the  bill  exhibited, 
and  is  made  no  party,  neither  by  bill  nor  the  order;  but  where  he  comes 
in  pendente  life  and  while  the  suit  is  in  full  prosecution  and  without  any 
color  of  allowance  or  privity  of  the  court,  there  regularly  the  decree 
bindeth;  but  if  there  were  any  intermissions  of  suit,  or  the  court  made 
acquainted  with  the  conveyance,  the  court  is  to  give  order  upon  the 
special  matter  according  to  justice."     Bennett  on  lis  pendens,  section  1. 

Expressed  in  simpler  language  is  the  rule  as  laid  down  in  Freeman 
on  Judgments,  section  193:  **Any  alienation  or  transfer  of  the  subject 
matter  of  the  controversy  made  while  the  suit  is  being  prosecuted  with 
due  diligence,  need  not  be  noticed  by  the  parties  to  the  action.  Such 
alienation,  though  valid  between  the  parties  thereto,  is  void  against 
the  judgment  or  decree  finally  rendered  in  the  suit." 

And,  again,  section  201:  '"Lis  pendens  is  only  effective  as  against 
persons  who  have  acquired  some  title  or  interest  in  the  property  involved 
in  litigation  under  the  parties  to  the  suit  or  some  of  them  pendente  Ute. 
It  can,  in  no  circumstances,  operate  upon  parties  whose  rights  were 
acquired  anterior  to  the  commencement  of  the  suit." 

The  vital  question  to  be  answered  in  this  case,  then,  is,  when  did 
Appleby  acquire  any  interest  or  right  in  the  real  estate  in  controversy 
herein?  The  answer  to  this  question  is  absolutely  certain.  His  interest 
originated,  began,  had  its  inception,  on  March  3,  1896;  that  was  the 
day  on  which  he  recovered  his  judgment,  and  that  was  the  day  on  which 
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he  acquired  his  interest  in  the  property ;  that  was  after  the  institution 
of  the  foreclosure  suit,  and  presumably  after  service  had  in  that  case. 
It  is  true  that  by  force  of  our  statute  the  effect  of  this  judgment  was  so 
extended  as  to  give  it  a  retroactive  operation  from  January  6,  1896;  but 
this  in  no  wise  affects  the  other  question  as  to  when  the  lien  was  created 
or  orignated.  Being  created  subsequently  to  the  service  of  summons  in 
the  foreclosure  suit,  it  falls  within  the  doctrine  of  lis  pendens^  and 
Appleby  is  bound  by  the  decree  of  foreclosure  in  the  foreclosure  suit. 

These  views,  I  think,  are  fully  sustained  by  Stout  v.  Lye,  103  U. 
S.,  ^,  which  was  an  appeal  from  the  circuit  court  ot  the  northern  dis- 
trict of  Ohio,  on  a  state  of  facts  very  similar  on  those  of  the  case  at  bar; 
and  in  which  case  it  was  held  that  the  mortgagor  represented  all  who, 
pending  the  suit,  acquired  any  interest  through  him  in  the  property 
about  which  the  controversy  arose. 

Judgment  against  the  representative  concludes  the  parties  and  all 
those  in  privity  with  them. 

Lessee  of  Trimble  v.  Boothby,  14  Ohio,  109;  and  Gibler  v.  Trimble, 
14  Ohio,  323,  cited  by  plaintiff,  ser\'e  to  emphasize  the  rule  as  ex- 
pounded in  Freeman  on  Judgments,  supra^  for  in  those  cases,  the 
interests  sought  to  be  concluded  by  the  decree,  and  denied  by  the  court, 
were  interests  in  existence  at  the  time  the  bill  was  filed. 

The  demurrer  will  be  sustained. 

L,  H,  PumtnUl,  for  plaintiff. 

fames  Molony^  and  Henry  Boer,  for  defendant. 


PUBLIC  CONTRACTS— CINCINNATI   WATERWORKS 

LAW. 

[Superior  Court  of  Cincinnati,  August,  1899.] 

*E.  C.  CoppiN,  A  Taxpayer,  etc.,  v.   August  Herrmann  et  ai,. 

RUI^B  As  TO  BXBRCISB  OF  DISCRETION  IN  AWARDING  CONTRACTS. 

Paragraph  8  of  sec  7  of  the  act  of  April  24, 1896,  96  O.  L.,  606,  the  Cincinnati- 
Waterworks  Act,  requiring  the  waterworks  commissioners  to  *'  enter  into 
contract  with  the  lowest  and  best  bidder"  vests  in  said  commissioners  a  dis- 
cretion to  determine  who  is  the  lowest  and  best  bidder,  the  exercise  of  which 
discretion  culminating  in  an  award  to  one  who  was  not  the  lowest  bidder, 
will  not  be  reviewed  or  disturbed  in  the  absence  of  fraud  or  bad  faith  on  the 
part  of  the  commissioners  and  when  opportunity  was  afforded  to  the  bidders 
to  be  heard  upon  the  question  of  their  respective  merits.  Reconsiders  and 
affirms  ante^  146. 

Dempsey,  J. 

This  cause  is  now  before  the  court  for  decision  after  a  protracted 

hearing  upon  the  evidence  submitted  by  both  sides  on  issues  raised  by 

a  second  amended  petition,  with  an  amendment  thereto  filed  by  plaintiff, 

the  answer  of  defendants,  and  the  reply  thereto  of  plaintiff. 

*Por  previous  decisions  see  anie^  146.    For  another  decision  see  ante^  584. 
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The  case  was  formerly  before  this  court  on  issues  raised  by  a 
demurrer  of  defendants  filed  to  the  first  amended  petition  of  plaintiff,  by 
which  issues  were  raised  the  proper  construction  of  the  eighth  sub-sec- 
tion of  sec.  7,  of  the  act  of  April  24,  1896,  entitled,  **An  act  to  provide 
for  water-works  purposes  in  cities  of  the  first  grade  of  the  first  class/' 
and  popularly  designated  as  the  Cincinnati '*New  Waterworks' Act," 
and  which  act  is  now  to  be  found  in  Bates's  Annotated  Statutes,  at  sees. 
2436-1  to  2435-18  inclusive,and  also  the  question,  what  control,  if  any, 
the  courts  had  over  the  action  of  the  commissioners  under  said  act  in 
awarding  contracts? 

In  the  opinion  filed  on  that  demurrer,  this  court  held  that  the  pro- 
visions of  said  sub-section  eight,  requiring  that  *'said  commissioners 
shall  enter  into  contract  with  the  lowest  and  best  bidder,"  vested  in  said 
commissioners  a  discretion  to  determine  who  was  the  lowest  and  best 
bidder,  and  that  the  exercise  of  that  discretion,  culminating  in  an  award  to 
a  bidder  who  happened  not  to  be  the  lowest  bidder,  would  not  be  reviewed 
or  disturbed  in  the  absence  of  fraud  or  bad  faith  on  the  part  of  the  com- 
missioners, and  when  opportunity  was  afiforded  to  the  bidders  to  be  heard 
upon  the  question  of  their  respective  merits. 

In  that  opinion  this  court  endeavored  to  establish  three  general 
propositions:  1.  That  when  a  discretion  was  conferred  upon  public 
officials,  that  discretion  was  beyond  the  control  of  the  courts  except  its 
exercise  was  in  fraud  or  bad  faith:  2.  That  whether  a  discretion  was 
conlerred  or  not  was  to  be  determined  by  a  proper,  construction  of  the 
statute  which  imposed  the  particular  duties  and  vested  the  partcular 
powers  upon  and  in  the  commissioners;  and  3.  That  when  an  act,  the 
result  of  an  exercise  of  discretion*  was  attacked,^ the  attack  must  be  not 
upon  the  bare  act  itself,  but  upon  the  means  or  method  by  which  the  act 
was  reached,  and  when  so  attacked  all  of  the  facts  which  constituted  the 
fraud  or  bad  faith  complained  of  must  be  distinctly  set  forth  in  the  com- 
plaint, so  as  to  overcome  by  facts  the  presumption  which  always  attends, 
in  favor  of  the  acts  of  public  officials. 

The  particular  words  in  this  **Waterworks  Act"  by  which,  it  was 
contended,  a  discretion  was  conferred  are  the  words  **the  lowest  and  best 
bidder."  My  examination  of  the  Ohio  cases  led  me  to  believe,  and  I  so 
still  believe,  that  so  far  as  our  S.upreme  Court  is  concerned  the  question 
is  still  an  open  one,  whether,  when  an  award  is  to  be  made  to  the  lowest 
and  best  bidder,  discretion  to  determine  who  is  such  bidder  is  conferred 
upon  the  public  official.  But  that  question  was  the  question  in  this  case 
on  the  demurrer,  and  it  was  incumbent  upon  the  court  to  decide  it  in 
order  that  there  might  be  a  determination  to  this  case. 

My  own  examination  of  the  outside  cases,  together  with  that  of 
counsel  in  this  case,  all  of  whom  gave  the  court  every  assistance  possible, 
led  to  the  discovery  of  no  case  involving  these  precise  words,  so  that  it 
was  incumbent  upon  the  court  to  decide  the  question  upon  the  construe- 
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lion  placed  upon  analogous  words,  if  pertinent,  or  upon  the  accepted 
•elementary  rules  of  statutory  construction. 

The  line  of  cases  cited  in  the  opinion  filed,  although  based  upon 
the  words  ''responsible**  or  "reliable  and  responsible,"  and  like  expres- 
sions, were  not  cited  because  of  any  real  or  fancied  synonymity  between 
them  and  the  word  **best,**  but  because  they  well  illustrated  the  rule  or 
principle  of  construction,  especially  in  the  interpretation  of  specific 
words,  which  underlie  statutes  of  the  character  of  the  one  in  question. 
That  rule  as  I  deduced  it  from  the  cases,  is  that  '*when  certain  power 
is  conferred  upon  public  officials,  the  exercise  of  which  power  necessarily 
involves  inquiry,  investigation,  comparison,  decision,  and  determination 
before  the  power  can  culminate  in  an  act,  the  officials  are  necessarily 
invested  with  auxiliary  or  incidental  power  to  make  this  inquiry,  inves- 
tigation, comparison,  decision,  and  determination,  and  this  is  what  is 
Icnown  as  their  discretion. 

Now,  whether  the  exercise  of  the  power  conferred  involved  any  or 
all  of  the  elements  set  forth  in  the  foregoing  rule  would  of  necessity 
depend  upon  the  words  used  to  confer  the  power,  or  to  enlarge,  limit,  or 
modify  it.  So  that,  at  the  la^t,  we  are  reduced  to  the  specific  words 
used  in  the  statutes,  and  the  ideas  or  conceptions  involved  in  such 
words.  That  is  all  that  is  meant  in  any  of  the  cases  which  turned  on 
the  words  ** responsible"  or  "reliable  and  responsible." 

Thus  in  the  late  People  v.  Kent,  160  111.,  665  (1896,  the  court 
-defines  *' responsible,**  used  in  a  statute  of  this  nature,  as  meaning 
''ability  to  perform  or  discharge  what  may  be  expected  or  demanded 
tinder  the  duty  or  contract,  *  *  and  then  holds  that  the  commissioner  of 
the  public  works  was  Vested  with  the  official  judgment  and  discretion 
to  determine  whether  a  bidder  possessed  or  not  the  requisite  ability 
aforesaid.  So  the  term  **best**  as  used  in  the  ''Waterworks  Act**  with 
reference  to  bidders  combines  within  itself  many  ideas  and  conceptions 
-of  various  qualities  in  the  bidder  when  considered  with  reference  to  him- 
-self ,  to  the  commissioners,  to  the  city  of  Cincinnati,  to  the  work  to  be 
4one  under  the  contract,  and  to  the  objects  to  be  accomplished  by  such 
work,  all  of  which  necessarily  involve  inquiry,  comparison,  decision, 
•and  determination;  and  following  the  rule,  necessarily  confer  upon  the 
•commissioners  the  power  called  discretion. 

I  have  been  tempted  into  the  foregoing  remarks,  explanatory  of  my 
former  opinion,  because  cotmsel  tor  plaintiff  herein,  notwithstanding 
^uch  opinion,  insists  that  no  discretion  at  all  is  conferred  upon  the  com- 
missioners herein;  that  ''lowest  and  best  bidder*'  means" lowest'*  bid- 
4der;  that  it  is  and  has  been  the  inflexible  policy  of  the  state  of  Ohio  to 
reqtiire  all  public  contracts  to  be  awarded  to  the  lowest  bidder  therfor 
who  will  furnish  a  satisfactory  bond  to  do  the  work  within  the  limita- 
tions of  the  plans  and  specifications;  that  the  phrase  "lowest  and  best 
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bidder''  is  peculiar  to  Ohio,  and  that  decisions  construing  statutes  using^ 
the  expressions  '* lowest  responsible"  and  "lowest  reliable  and  responsible 
bidder''  are  not  authority  in  construing  the  expression  *' lowest  and  best 
bidder";  that  if  "lowest  and  best"  is  not  synonymous  with  "lowest, "^ 
then  full  force  and  eflect  must  be  given  to  each  word,  and  to  entitle  a 
bidder  to  an  award  he  must  not  only  be  the  "best,"  but  he  must  also  be 
the  "lowest,"  and  unless  these  two  qualities  concur  there  must  be  a 
reletting  of  the  contract;  and  finally,  that  if  any  discretion  is  conferred  at 
all,  it  is  when  two  or  more  bidders  coincide  in  the  amotmt  of  their  bids» 
when  a  discretion  is  conferred  to  choose  the  *'best"  among  them. 

Counsel  pressed  his  contention  so  vigorously  that  I  have  been 
moved  to  make  some  further  examination  into  the  questions  raised  by 
the  demurrer.  In  Commonwealth  v.  Mitchell,  82  Penn.  St.,  343,  whidi 
was  a  mandamus  case,  and  is  cited  in  my  former  opinion,  counsel  for  the 
relator  while  contending  for  a  modified  interpretation  of  the  term  "lowest 
responsible  bidder,"  argued  that  this  phrase  was  a  modification  of  a 
former  statute  which  used  the  words  "lowest  and  best  bidder,"  and  was 
intended  to  confine  the  meaning  of  the  word  "responsible"  to  pecuniary 
responsibility,  and  not  to  moral,  personal,  and  professional,  qualifica* 
tions.  Following  the  cue  given  by  this  case,  I  made  an  investigation 
of  the  Pennsylvania  cases,  and  was  rewarded  by  finding  several  cases  in 
which  the  term  "lowest  and  best'*  was  construed.  These  cases,  of 
course,  are  not  decisions  of  the  Supreme  Court  of  Pennsylvania;  but  as,, 
under  their  former  practice  at  least,  the  judges  of  the  Supreme  Court 
were  required  on  occasion  to  sit  at  nisiprtus^  two  of  these  decisions  are 
the  expression  of  the  views  of  judges  of  said  court,  one  being  by  Chief 
Justice  Thompson  and  the  other  by  Judge  Sharswood,  well  known  in 
the  literature  of  the  law,  and  to  that  extent  they  are  authoritative.  The 
first  case  in  which  reference  to  the  construction  of  the  term  "lowest 
and  best  bidder"  is  made  is  Cramer  v.  Philadelphia,  7  Phila.  Reports^ 
429.  The  point  was  not  really  involved  in  this  case;  but  in  the  coarse 
of  his  opinion  Allison,  P.  J.,  says:  "Application  was  made  to  us  at  the 
previous  January  term  to  restrain  the  board  of  health  from  giving  a  con- 
traet  to  one  whose  ofter  for  cleansing  the  streets  was  larger  in  amount 
than  that  of  the  plaintiff.  The  law  required  the  award  to  be  made  to  the 
lowest  and  best  bidder.  We  refused  the  application  on  the  ground 
that  the  board  were  authorized  to  exercise  a  discretion  in  the  selection 
of  the  persons  who  oflFered  to  do  the  work. " 

A  short  time  after  this  case  the  question  again  arose  at  tusi  prius^ 
Judge  Thompson,  chief  justice  of  the  Supreme  Court,  presiding.  This 
was  in  Conner  v.  Board  of  Health,  7  Phila.  Rep.,  629,  and  it  was 
founded  on  a  bill  to  enjoin  the  defendants  from  cleaning  certain  streets. 
There  was  a  motion  for  a  preliminary  injunction,  which  devel<^>ed  a 
state  of  facts  closely  similar  to  the  case  made  herein  on  the  first  amended 
petition.     In  disposing  of  this  motion  Chief  Justice  Thompson  said: 
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''Conceding  the  right  of  the  plaintiffs  as  taxpayers  to  file  this  bill,  have 
they  presented  a  case  for  an  injunction?  They  have  shown  that  J.  G. 
bid  lor  the  work  $7,000,  that  P.  S.  bid  $7,124,  and  H.  B.  bid  $7,760, 
and  that  the  board  of  health  have  awarded  to  and  are  about  to  contract 
with  H.  B.  for  doing  the  work,  notwithstanding  J.  G.  is  of  sufficient 
ability  to  contract  tor  and  give  the  requisite  security  for  doing  the  work. 
The  bill  does  not  charge  the  board  of  health  with  abusing  their  discre- 
tion in  selecting  B.,  but  it  denies  the  possession  of  any  discretion  in  the 
board  beyond  accepting  the  lowest  bidder  able  to  give  security  to  do  the 
work  *  *  *  The  act  (under  which  the  board  was  proceeding  being 
the  act  of  March  18,  1869)  directs  the  work  to  be  ad^rertised  and  pro- 
posals received  for  doing  it,  and  after  the  bids  shall  have  been  opened 
the  board  is  to  award  the  work  to  'the  lowest  and  best  bidder,  to  be 
approved  by  a  majority  of  said  board  of  health  and  a  majority  of  said 
finance  committee  as  may  be  present.'  These  words  imply  a  discretion 
beyond  a  doubt.  The  lowest  bidder  could  be  ascertained  by  a  compari- 
son of  amounts,  and  no  approval  would  be  needful  if  that  should  be  the 
test.  But  approval  is  required,  and  to  what?  To  the  selection  certainly 
of  the  bidder  who  is  the  lowest,  with  the  superadded  qualification  of 
being  the  best.  The  latter  qualifies  the  former,  and  involves  a  discre- 
tion and  a  comparison  o!  all  the  bids  to  ascertain  who  is  the  lowest  with 
the  superadded  qualification  of  being  best.  If  this  be  correct  as  a  deduc- 
tion from  the  act  of  assembly,  then  it  is  within  the  discretion  of  the  board 
to  prefer  a  bidder  who  combines  both  qualifications  in  the  highest  degree 
to  those  who  do  not  possess  them  at  all,  or  do  not  possess  them  to  the 
same  degree  of  efficiency.  I  have  no  doubt  at  all  of  the  power  to  prefer 
a  highest  bidder  to  a  lower  in  view  of  the  superadded  quality  of  being^ 
the  best  bidder.  Ability  and  character  are  very  important  qualities  in 
a  contractor  for  such  work  if  it  is  to  b^  done  by  contract,  and  if  it  must 
be  paid  for  in  enhanced  cost  it  can  not  be  helped.  It  is  a  consideration 
necessary  in  order  that  there  may  be  a  confident  belief  that  the  work 
will  be  well  done,  and  that  it  will  not  be  omitted  to  be  done  when  it 
onght  to  be."  And  as. applicable  to  another  point  raised  by  counsel  for 
plaintiff  in  this  case,  in  the  final  argument,  let  me  add  the  following 
quotation:  ''It  is  complained,  and  it  is  true,  that  the  board  have  not 
examined  into  Mr.  G.'s  ability  to  contract  and  furnish  security.  The 
necessity  of  this  was  only  necessary  in  case  of  regarding  him  as  the 
the  lowest  and  best  bidder.  That  determined  against  him  as  a  pre. 
liminary  question  dispenses  with  further  inquiries." 

And  as  having  a  bearing  on  the  minor  .importance  of  the  quality, 
"lowest"  as  compared  with  the  quality  "best,"  or  such  other  quality 
as  other  statutes  require,  and  in  line  with  the  notions  expressed  by 
Judge  Thompson,  I  want  to  quote  from  the  case  of  |the  People  v.  Kent« 
supra^  and  Commonwealth  v.  Mitchell,  supra^  certain  expressions  tend« 
ing  to  show  the  opinion  of  the  courts  as  to  the  more  desirable  quality^ 
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In  the  Illinois  case,  after  holding  that  the  term  ''resiionsible*'  included 
**  *the  ability  to  respond  by  the  discharge  of  his  obligations  in  accordance 
with  what  may  be  expected  or  demanded  under  the  terms  of  the  con- 
tract," the  court  goes  on  to  say:  **Itis  not  unreasonable  to  suppose 
that  the  intent  of  the  statute  was  to  limit  competition  to  parties  able  to 
perform  the  conditions  of  the  contract.  Such  ability  is  of  great  import- 
ance to  the  city  and  the  parties  assessed  to  pay  for  the  improvement.  It 
ds  only  by  letting  the  contract  to  a  bidder  capable  of  perfoming  it  that 
^he  full  benefit  and  advantage  sought  to  be  derived  from  the  improve- 
ment can  be  realized.  Theie  was  provision  made  for  a  bond  with 
sureties  financially  able  and  bound  to  respond  in  damages  for  a  failure 
4>n  the  part  of  a  bidder  to  perform  his  contract.  But  a  recovery  of  dam-' 
ages,  aside  from  the  delay  and  expense  incident  to  the  suit,  is  never  full 
compensation  for  the  incidental  damages,  the  injuries  and  annoyances 
-xesulting  from  incompetency  and  inefficiency." 

And  in  the  Pennsylvania  case  the  court  says  (page  349):  ''In  a 
contract  such  as  the  one  in  controversy  the  work  must  be  promptly, 
faithfully,  and  well  done  (this  was  a  waterworks  contract);  it  must  be, 
or  ought  to  be,  conscientious  work;  to  do  such  work  requires  prompt, 
skillful,  and  faithful  men.  A  dishonest  contractor  may  impose  work 
upon  the  city  in  spite  of  the  utmost  caution  of  the  superintending  engi* 
aeer,  apparently  good,  and  even  capable  of  bearing  its  duty  for  a  time, 
^hich  in  the  end  may  prove  to  be  a  total  failure,  and  worse  than  tiseless. 
Oranted  that  from  such  a  contractor  pecuniary  damage  may  be  recovered 
by  an  action  at  law;  this  is,  at  best,  but  a  last  resort,  that  often  produces 
more  vexation  than  profit — a  mere  patch  upon  a  bad  job;  an  exceedingly 
meager  compensation,  at  best,  for  the  delay  and  incalculable  damage 
"tesulting  to  a  great  city  from  the  want  of  a  competent  supply  of  water. 
The  city  requires  honest  work,  not  law  suits.  Were  we  to  accept  the 
interpretation  itisisted  upon  by  the  relators,  the  difference  of  a  single 
•dollar  in  a  bid  for  the  most  important  contract  might  determine  the 
•question  in  favor  of  some  unskillful  rogue  as  against  an  upright  and 
'Ailllul  mechanic.  Again,  we  know  that,  as  a  rule,  cheap  work  and 
cheap  workmen  are  but  convertible  terms  for  poor  work  and  poor  work- 
men; and  if  the  city,  for  the  mere  sake  of  cheapness,  must  put  up  with 
these,  it  is  indeed  in  a  most  unfortunate  position." 

Coming  back  now  to  the  original  question,  as  to  ''the  lowest  and 
best  bidder,"  McLaughlin  v.  Kneass,  7  Phila.  Rep.,  684,  is  a  particn- 
larly  applicable  one,  the  opinion  being  rendered  by  Judge  Sharswood 
sitting  at  nisi  prius.  There  was  a  bill  for  an  injunction  against  the 
award  of  a  contract  for  building  a  branch  sewer,  plaintiff  claiming  that 
lie  was  the  lowest  bidder  and  entitled  to  the  contract.  It  appeared  that 
tmder  the  ordinance  of  the  city  of  Philadelphia  of  May  28,  1869,  certain 
officials  were  directed  to  advertise  for  sealed  proposals  for  constructing 
said  sewer,  and  to  award  the  same  to  the  Umest  and  best  bidder.     Jndge 
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Sharswood  says:  ''This  undoubtedly  did  not  compel  them  to  accepti 
the  lowest  offer,  but  vested  m  them  a  discretion.  With  the  exercise  ot 
this  discretion  this  court  can  not  interfere,  unless  it  shall  appear  not 
to  have  been  honestly  but  corruptly  exercised.  When  I  say  corruptly  I 
do  not  mean  to  confine  that  word  to  bribery.  But  it  must  appear  that 
they  were  actuated  by  other  motives  than  for  the  good  of  the  city.** 
And  he  concludes:  "I  am  not  here  to  pass  judgment  whether  his  (the 
engineer's)  discretion  was  wisely  exercised." 

The  last  of  these  minor  Pennsylvania  cases  is  Bowers  v.  SchoolBoardl 
decided  in  1875,  and  reported  in  2  Pearson's  Penn.  Rep.,  227.  In  this 
case  a  bill  for  an  injunction  was  filed,  which  complained  that  a  contract 
had  not  been  awarded  to  the  lowest  bidder;  and  it  was  held  that  the 
school  board  ''had  a  discretion  to  give  the  contract  to  what  they  con- 
sidered the  best  bidder  under  all  the  circumstances,  whose  bid  was 
most  for  the  benefit  of  the  district,  the  public.  This  court  has  neither 
the  power  nor  inclination  to  control  the  discretion  of  the  board.  It  is 
their  judgment  which  is  to  be  exercised,  not  ours.'' 

As  to  plaintiff's  contention  that  it  is  now,  and  always  has  been,  the 
inflexible  policy  of  the  state  of  Ohio  to  require  public  contracts  to  go  to 
the  lowest  bidder,  I  have  only  to  say  that  my  investigation  ot  that  policy, 
as  evidenced  by  the  various  statutes  of  Ohio  in  regard  to  the  various 
forms  of  public  contracts,  does  not  lead  me  to  coincide  in  that  view. 
The  constitution  of  1851,  art.  XV,  sec.  2,  recognizes  one  kind  of  con- 
tract— viz.,  those  pertaining  to  the  public  printing — and  directs  that 
they  shall  be  let  to  **the  lowest  responsible  bidder"  in  a  manner  to  be 
provided  for  by  law.  In  Swan  &  Critchfield  and  Swan  &  Sayler  I  was 
able  to  find  only  nine  general  laws  pertaining  to  public  contracts.  These 
had  reference  to  the  county  commissioner  (S.  &  C,  250;  S.  &  S.,  86); 
Drains  (S.  &  C,  525);  Hospitals  (S.  &  C,  1558);  Penitentiary  (S.  & 
C,  913);  Public  Buildings  (S.  &  C,  1229;  S.  &  S.,  638);  Public  Print- 
ing (S.  &  C,  1202;  S.  &  S.,  620);  Public  Works (S.&C,  1245);  Secre- 
tary of  State  (S.  &  C,  1393;  S.  &  S.  732);  and  Waterworks  (S.  &  C.,. 
1629).  How  many  special  acts  involving  particular  public  work  to  be 
constructed  under  the  contract  that  have  been  passed  between  the  date 
of  the  issue  of  Swan  &  Sayler  in  1868  and  the  date  of  Bates's  Annotated 
Statutes  I  know  not;  but  in  Bates's  Statutes  I  have  examined  forty-four 
different  acts  regulating  the  letting  and  awarding  of  various  public  ccm- 
tracts.  Eleven  of  these  provided  for  the  * 'lowest  bidder;"  thirteen  for 
the  '*lowest  and  best  bidder";  one  for  the  "lowest  or  best  bidder; *•' 
eighteen  for  the  '* lowest  responsible  bidder;"  and  one  for  the  '* lowest 
and  most  responsible  bidder."  All  were  general  acts,  and  all  required 
previous  advertising  for  sealed  proposals,  and  a  subsequent  bond  after 
the  letting  to  secure  the  faithful  performance  of  the  contract.  The 
variation  in  the  wording  of  the  various  statutes,  if  it  tends  to  show  any^ 
thing,  militates  strongly  against  any  idea  that  the  quality  "lowest''  i^ 
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the  only  quality  to  be  sought  in  a  bidder  under  Ohio  laws.  About  the 
only  profit  to  the  court  that  there  resulted  from  this  investigation  lies  in 
the  critical  examination  that  I  made  of  the  Public  Building  Act  (S.  &  C, 
1229),  since  repealed  and  in  the  discovery  that  the  General  Water-works 
Act  of  S.  &  C,  1529  is  still  existence  in  as  section  2419,  Rev.  Stat.,  and 
in  the  turther  discovery  that  the  *'New  Waterworks  Act,"  the  one  under 
consideration  in  this  case,  was  modeled  upon  the  act  providing  tor  the 
construction  of  the  new  city  hall  in  Cincinnati  (section  2559a  (1)  and 
2559a  (2),  Rev.  Stat).  Sub-section  8  of  section  7  of  the  Waterworks  act 
is  identical  with  sub-section  11  of  the  City  Hall  act,  and  also  section 
2659-11,  which  is  section  11  of  the  Cleveland  city  hall  act  By  the  4th 
section  of  the  act  of  March  3,  1831  (S.  &  C,  1228),  providing  for  the 
erection  of  public  buildings,  it  is  provided  that  ''when  the  (county) 
•commissioners  shall  determine  to  erect  any  of  the  buildings  aforesaid, 
•or  finish,  repair,  or  alter  any  building  already  erected^  or  which  may 
hereafter  be  erected,  they  may  either  receive  sealed  proposals  for  the 
performance  of  the  whole  or  any  part  of  the  labor  or  for  furnishing 
materials,  or  may  sell  the  same  at  public  auction  to  the  lowest  bidder; 
and  the  person  making  the  best  proposals  or  the  lowest  bid  (as  the  case 
may  be)  shall  receive  the  contract,  if  in  the  opinion  of  the  commissioners 
he  is  a  proper  person  to  undertake  the  job."  It  is  the  contention  of 
counsel  for  plaintift  herein  that  the  phrase  '*  lowest  and  best  bidder"  had 
its  origin  in  this  statute,  and  that  the  terms  *' lowest*'  and  ''best"  as 
used  in  this  statute  are  synonymous.  That  may  be  practically  true  so 
far  as  this  particular  statute  is  concerned,  and  yet  fall  far  short  of  being 
true  when  the  words,  instead  of  being  dissevered  and  applied  to  different 
subjects,  are  conjoined  and  applied  to  a  single  subject. 

It  will  be  observed  that  this  statute  is  in  the  alternative,  the  com- 
missioners having  the  option  of  either  inviting  sealed  offers  or  of  holding 
a  public  auction.  When  sealed  offers  are  invited,  the  best  proposal  is 
to  be  accepted;  when  a  public  auction  is  held,  the  lowest  bid  is  to  be 
accepted.  The  best  proposal  is  to  the  sealed  offers  what  the  lowest  bid 
mattlie  public  auction;  and  one  essential  overlooked  by  counsel,  and 
specifically  provided  for  in  either  case,  is  that  the  successful  proposer  er 
biddter  must,  in  the  opinion  of  the  commissioners,  a  proper  penKMi  to 
imdertake  the  woric,  thus  in  one  short  sentence  conferring  a  discretioii 
in  die  sdiection  of  the  person  to  prfaom  to  award  the  contract.  Now,  the 
system  of  publicly  auctioning  public  contracts  has  been  abandoned,  and 
the  system  of  sealed  propolis  substituted  almost  exdnsivety,  and  hi 
many  statutes  the  requirement  made  that  the  contract  dull  be  auMirded 
to  the  lowest  and  best  bidder,  dins  conjoining  as  to  the  one  system  the 
two  qualities  which  were  formerly  separated  and  ^>pl>ed  each  to  its  own 
system,  if  the  policy  of  the  original  statute  is  to  be  considered  aa  oon- 
tfoUisg  the  subsequent  statutes,  it  must  be  the  poHcy  evidcaoed  by 
the  whole  statute,  and  not  that  derived  from  a  reading  of  pafta  of  it 
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•only ;  and  this  policy,  we  have  seen,  is  one  of  discretion  as  to  the  choice  of 
the  particular  person  to  whom  to  award  the  contract.  But,  independently 
of  this,  the  very  fact  that  the  term  *  *best"  is  added  to  the  term  '*  lowest" 
is  of  great  significance  under  the  ordinary  rules  of  construction.  The 
-words  of  a  statute,  as  of  any  other  written  instrument,  are,  first,  to  be 
taken  in  their  ordinary,  usual,  and  popular  sense:  and  secondly,  all 
the  words,  all  of  the  language,  of  the  statute  are  to  be  considered  in 
arriving  at  the  intention  of  the  legislature.  The  scope  of  the  words 
used  may  be  enlarged,  restrained,  or  modified,  depending  upon  the  subject 
to  which  they  are  to  be  applied,  but  this  rule  does  not  affect  the  opera* 
tion  of  the  other  two  rules.  Now,  the  word  **best"  means,  in  its  pri- 
mary sense,  having  the  highest  quality,  excellence,  or  standing,  said  of 
lx>th  persons  and  things  in  regard  to  mental,  moral,  or  physical  qualities, 
whether  inherent  or  acquired;  and  in  its  extended  sense  it  means  possess* 
ing  the  greatest  advantage,  usefulness,  or  suitability  for  the  purposes 
intended.  (See  Century  Dictionary.)  Both  senses  of  the  word  would 
have  particular  force  and  effect  given  to  them  in  the  statute  under  con- 
^deration.  A  contract  to  be  let  is  the  subject  to  which  the  full  term 
**best  bidder  is  to  be  applied.*' 

As  elements  entering  into  a  conception  of  the  term  contract,  we 
have  the  parties  thereto,  including  the  bidder  himself,  the  city  of  Cin< 
cinnati,  and  the  commissioners;  we  have  the  subject  of  the  contract — 
viz.,  the  materials  to  be  furnished,  and  the  work  to  be  done  in  the  con. 
struction  of  ihese  reservoirs;  we  have  the  consideration  moving  from 
-each  side — the  promise  of  the  bidder  to  furnish  said  materials  and  to  the 
-said  work  in  accordance  with  the  terms  and  conditions  of  the  contract, 
and  especially  of  the  specifications,  and  the  promise  on  the  patt  of  the 
city,  through  the  commissioners*  to  pay  the  money  agreed  upon  as  the 
•contract  price;  and  lastly,  we  have  the  ultimate  object  and  purpose  of 
this  contract  and  these  reservoirs  as  an  integral  and  exceedingly  impor- 
tant part  of  a  system  of  water  supply  intended  lor  the  comfort,  conven- 
ience, use,  and  needs  of  a  large  and  growing  city.  Barring  the  payment 
by  the  city  of  the  contract  price,  and  it  will  be  seen  that  the  bidder,  the 
contractor,  is  the  central  figure,  the  important  factor,  in  ev^y  other 
•donent  of  the  contract  His  personality,  his  individual  and  buiinesi 
honor,  probity,  and  ability  are  concerned;  the  character  of  the  materials 
to  be  furnished  and  the  class  of  work  to  be  done  are  dependent  upon 
liim;  and  the  adaptability  and  harmony  of  this  part  of  the  system  of 
water  supply  to  and  with  all  of  the  other  parts  rests  solely  on  the  care, 
skill,  and  fidelity  with  which  he  carries  out  the  agreement  on  his  side 
to  be  performed.  It  seems  to  me  the  legislature  must  have  had  all  of 
tiiis  in  mind  witen  they  annexed  the  qualification  '"best"  to  the  quality 
^'lowest."  The  contractor  who  was  to  get  the  work  mnat  not  only  be 
Ihe  best  man,  but  he  must  also  furnish  the  best  material  and  do  the  beat 
work  widritt  the  limitations  of  the  contract  and  i^ecifications,  so  as  to 
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accomplish  the  best  results  for  the  city  and  commissioners  in  the  general 
object  which  they  had  in  operation. 

Tn  other  words,  as  said  in  that  Pennsylvania  case,  sufira^  he  must 
be  the  best  man  under  all  of  the  circumstances  at  the  time  the  contract 
is  let.  Why,  even  in  the  general  municipal  incorporation  act,  as  great 
power  and  discretion  is  conferred  upon  trustees  of  waterworks,  and  it 
would  be  hardly  reasonable  to  infer  that  the  legislature  would  grant  a 
right  or  privilege  of  this  kind  to  the  officers  of  the  smallest  village  iiii 
the  state,  and  deprive  the  officers  of  the  largest  city  in  the  state  of  this, 
discretion. 

Section  2419,  Rev.  Stat.,  which  is  but  a  re-enactment  in  almost 
identical  words  of  the  act  of  March  11,  1868  (S.  &  C,  1627,  1628),  pro- 
vides,  regard  to  waterworks,  that  '*the  trustees  shall  contract  with  the 
lowest  bidder,  if  in  their  opinion  he  can  be  depended  on  to  do  the  work 
with  ability,  promptness,  and  fidelity;  and  if  such  be  not  the  case» 
trustees  may  award  the  contract  to  the  next  lowest  bidder,  or  decline  to* 
contract  and  advertise  again."  A  very  large  discretion  as  to  choice  of 
bidders  is  conferred  upon  the  trustees  by  this  act,  and  in  the  absence  oT 
fraud  or  bad  faith  the  court  will  not  interfere.  So  held  by  the  first 
circuit  court  in  a  local  case.  State  v.  St.  Bernard,  4  Circ.  Dec.,  224;: 
and  by  the  Cuyahoga  circuit  court  in  the  case  of  McClain  v.  McKisson, 
8  Circ.  Dec.,  367;  which  latter  case  was  affirmed  by  the  Supreme  Court 
without  report. 

This  is  the  general  act  governing  all  municipal  corporations  \xk> 
reference  to  their  waterworks,  and  contracts  relating  thereto;  it  is  ott 
the  same  subject-matter  with  the  act  under  discussion;  and  the  princi- 
ple in  pari  materia^  it  seems  to  me,  is  applicable  here,  especially  so* 
when  we  consider  the  broad  and  comprehensive  term  used  in  designating 
the  bidder  to  be  chosen — a  term  that  includes  every  attribute  that  caa 
be  conceived  of  in  a  person.  As  to  the  contention  that  the  bidder  must 
not  only  be  the  *'best"  bidder,  but  ^Iso  the  'lowest;'*  that  the  two  su- 
perlative qualities  must  concur,  my  opinion  is  that  the  statute  must 
receive  a  practical  construction,  one  that  will  tend  to  uphold  and  pre- 
serve it,  rather  than  a  construction  that  will  render  it  nugatory  and 
abortive.  The  construction  contended  for  would  put  it  in  the  power  ofi 
an  inferior  and  rejected  bidder  to  prevent  a  letting  by  his  repeated  bid- 
ding, and  thus  compelling  a  readvertising.  As  to  the  other  contention,, 
that  the  discretion  to  select  (is  confined  to  a  selection  to  be  made  only 
when  two  or  more  bidders  are  equally  lowest,  the  decision  of  the  court 
6i  civil  appeals  of  Texas,  in  Btown  v.  Houston,  48  Southwestern 
Reporter,  is  peculiarly  pertinent.  The  charter  of  the  city  of  Houston 
gives  to  its  council  the  right  to  reject  any  and  all  bids,  and  also  provides 
that  all  works  of  improvement  and  public  works  exceeding  in  cost  five 
hundred  dollars  ''shall  be  let  out  by  sealed  bids  to  the  lowest  bidder, 
when  the  council  in  its  discretion  may  deem  best. !'    Brown  sotight  to  en* 
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join  the  letting  of  a  contract  to  one  Winn,  and  to  compel  its  award  to« 
himself,  because  his  bid  was  nine  hundred  dollars  lower  than  Winn's. 
The  petition  set  forth  the  advertisement  for  bids  and  the  reception  of  the 
bids,  that  Brown's  bid  was  the  lowest  by  nine  hundred  dollars  and  that 
nevertheless  the  contract  was  awarded  to  Winn.  A  demurrer  to  the  peti- 
tion in  the  court  below  was  sustained  and  the  petition  dismissed.  The: 
case  was  very  similar,  as  will  be  seen,  to  this  case  as  it  stood  in  the  first 
amended  petition.  In  the  appellate  court  it  was  contended  that  the  pro- 
vision as  to  contracts,  quoted  above,  imperatively  made  it  the  duty  of 
cotmcil  to  let  out  the  contract  to  the  lowest  bidder,  and  that  no  discre- 
tion is  given  to  the  council  except  to  choose  between  those  whose  bids, 
are  equal.  The  court  held  otherwise,  saying  that  **the  language  plainly 
gives  the  council  the  power  to  determine  not  only  who  among  the  bid- 
ders is  the  lowest,  but  who  is  the  best.  The  contrary  construction  would 
require  it  to  let  the  contract  to  the  person  whose  bid  is  the  lowest,  with- 
out regard  to  character,  ability,  or  qualification.  That  the  other  con- 
struction puts  it  in  their  power  to  decide  from  improper  motives,  or  tq 
let  the  contract  at  extravagant  prices,  is  no  answer.  The  council,  and 
not  the  court,  is  the  body  to  whose  fidelity  and  judgment  the  law  has. 
committed  the  decision  of  such  questions,  and  this  function  can  not  be 
taken  away  and  usurped  by  the  court."  This  case  was  decided  in 
November,  1898,  and  I  quote  the  last  two  sentences  in  the  above  citatioa 
as  corroborative  of  the  rule  deduced  in  my  former  opinion  as  to  discre- 
tion and  the  control  thereof  by  the  courts.  The  case  is  also  an  authority 
on  the  rules  of  pleading  in  actions  of  this  nature,  and  is  also  corrobora- 
tive of  the  rule  deduced  in  the  former  opinion.  In  addition  to  the  aver- 
ments mentioned  above,  the  petition^ contained  allegations  intended  ta 
show  that  there  could  have  been  no  legitimate  objection  to  plaintift  as  a 
reliable  and  responsible  bidder;  and  it  was  urged  that,  as  the  demurrer 
admitted  these  allegations,  there  was  nothing  left  for  the  discretion  of 
council  to  act  upon.  And  the  court  said:  '* But  the  demurrer  admits 
only  the  material  and  issuable  allegations.  An  issue  to  be  tried  by  the 
court  could  not  be  formed  on  those  referred  to,  because  that  would  be  to 
review  and  control  the  discretion,  the  exercise  of  v^^hich  is  committed  to 
the  council." 

I  have  now  gone  over,  I  think,  all  the  points  and  objections  made 
by  coiHisel  for  plaintiff  to  the  conclusions  reached  by  this  court  in  its 
disposition  of  the  demurrer  heretofore  filed  herein,  and  I  have  not  been 
able  to  satisfy  myself  that  said  objections  are  well  founded,  or  that  the 
propositions  laid  down  in  the  former  opinion  herein  are  not  sotmd;  on 
the  contrary,  so  far  as  it  was  attempted  in  the  former  opinion  to  lay 
down  rules  for  the  disposition  of  the  questions  arising  in  this  case,  the 
ftuther  examination  made  into  the  authorities  and  reflection  have  con* 
vinced  me  that  the  rules  laid  down  are  the  correct  law.  With  this  con 
elusion,  I  come  now  to  the  consideration  of  the  evidence  on  the  issues  a 
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they  were  raised  after  the  filing  of  the  second  amended  petition  herein 
and  the  amendment  thereto. 

(The  court  then  enters  upon  an  analysis  and  consideration  of  the 
-evidence  in  the  case,  which  is  omitted  herefrom.  The  conclusion 
reached  on  the  facts  by  the  court  is  shown  by  the  head  note.) 

The  judgment  will  be  for  the  defendants. 

John  C.  Healy,  for  plaintiff. 

Ellis  G.  Kinkead,  Wade  H.  Ellis,  for  the  city  of  Cincinati. 

/.  B.  Fretikel^  for  Waterworks  Trustees. 


HOMICIDE— SELF  DEFENSE. 

[Butler  Common  Pleas,  1900,  On  Change  of  Venue  from  Clinton  County.] 

*  State  of  Ohio  v.  John  C.  Martin. 

1.  Homicide— Time  not  the  Essence  of  the  Crime. 

Under  an  indictment  for  homicide,  time  is  not  the  essence  of  the  crime  charged. 
It  is,  therefore,  sufficient  if  it  is  shown  that  the  killing  occurred  preTions  to 
the  finding  of  the  indictment,  though  not  on  the  day  stated  therein. 

H  Proof  as  to  Manner  of  Shooting, 

In  a  prosecution  for  homicide  by  shooting,  jthe  state  is  not  required  to  prove 
that  accused  held  the  pistol  in  his  right  hand  although  it  is  so  charged  m  the 
indictment.  If  it  is  shown  that  accused  fired  the  shot  which  killed  the 
deceased,  it  is  immaterial  in  which  hand  he  held  the  pistol. 

-8.  Proof  as  to  Character  of  Wound. 

Under  an  indictment  for  homicide,  alleging  that  the  wound  causing  death  was 
of  the  depth  of  three  inches  andl>f  the  breadth  of  half  an  inch,  and  that  it 
was  upon  the  left  side  of  the  neck  of  the  deceased,  it  is  sufficient  if  it  it 
shown  that  a  mortal  wound  was  inflicted  substantially  though  not  exactly  in 
the  locality  and  of  the  dimensions  stated  in  the  indictment. 

4.  Right  of  Self— Defense  by  Person  without  Bi^mb. 

Where  a  person  in  the  lawful  pursuit  of  his  business,  and  without  blame,  ia  ▼!<► 
lently  assatdted  by  one  who  manifestly  and  malicionsly  intends  to  kill  him, 
the  person  so  assaulted,  without  retreating,  although  in  his  power  to  do  to 
without  increasing  his  danger,  may  kill  his  attailant  if  necettary  to  tare  hit 
own  life  or  prevent  enormous  bodily  harm. 

h,  Self-Dbfbnse  by  a  Wrong-Doer. 

A  person  who  by  his  own  conduct  puts  himself  so  far  in  the  wrong  at  to  appre- 
hend the  loss  of  his  own  life  or  great  bodily^  harm  at  the  hands  of  tbe  perton 
he  hat  wronged  (for  example,  by  debauching  a  wife  or  daaghter),  is  At  jotti* 
fied  in  killing  tuch  person  in  self-defense  until  he  has  retreated  as  far  at  lie 
can  and  has  aToidea  tb«  conflict  by  every  available  meant  that  would  not 
iacreate  his  danger. 

«.  EvmBNCE  of  Previous  Wrong— Doing  by  Accused. 

Evidence,  in  the  trial  of  a  person  charged  with  killing  another,  that  accoted 
had  debauched  the  wife  and  daughter  of  thcT  deceased,  and  that  charget  bad 
been  preferred  by  deceated  against  accuted  in  a  matonic  lodge  jnti  before  tbt 
shooting,  is  competent  as  bearing  upon  the  question  of  premeditation  and 
upon  the  intention  of  the  parties  at  the  time  of  the  assault  and  the  defense. 

*  For  decision  of  the  circuit  court  reversing  the  judgment  and  setting  aaide 
the  verdict  in  the  firtt  trial  tee  0  Circ  Dec.,  621. 
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*7.  Ruu  Afpwbd— Unjustifiabi,b  Kn^UNG. 

A  killing  in  self-defense  is  justifiable  only  when  necessary  to  save  the  life  of  the 
person  assaulted  or  to  save  himself  from  great  bodily  harm ;  and  the  slater, 
acting  in  self-defense,  must  make  careful  and  proper  use  of  his  faculties. 
Thus,  where  the  person  assaulted,  after  firing  the  first  of  three  shots,  saw,  or 
could  have  seen,  Dy  the  proper  us^  of  his  faculties,  that  his  assailant  was  not 
armed  with  a  deadly  weapon,  but  only  with  a  cane,  a  killing  would  not  be 
justifiable  unless  it  appears  that  the  cane  was  a  weapon  which  would  ordi- 
narily and  reasonably  cause  death ;  and  in  this  connection  it  is  competent  to 
consider  the  relative  size  and  strength  of  the  men. 

'8.  Duty  op  a  Pbrson  Thrbatbnbd  by  Another. 

Where  a  person  has  threatened  to  take  the  life  of  another,  and  the  person 
threatened  has  cause  to  fear  such  person,  it  is  his  duty,  as  a  law-abiding  citi- 
zen, to  invoke  the  aid  of  the  law,  in  the  form  of  peace  proceedings,  before 
resorting  to  violence  to  protect  himself. 

^.  Paii^urk  to  Ezbrcisb  Dobs  Not  Dbpbat  Right  of  Sbi«p-Dbpbnsb. 

The  fact  that  the  person  whose  life  was  threatened  did  not  avail  himself  of  the 
protection  of  the  law,  does  not  deprive  him  of  the  right  of  self-defense,  but 
may  be  considered  by  the  jury  for  the  purpose  of  determining  the  true  rela- 
tions between  the  parties  and  to  show  the  truth  or  falsity  of  the  claim  that 
accused  had  canse  to  fear  and  did  fear  that  his  assailant  would  kill  him. 

10.  Reason  to  Apprehend  a  Beating  or  Caning  Only. 

Where  it  appears  that  at  the  time  of  such  killing,  that  the  only  injury  the 
accused  was  reasonably  justified  in  apprehending  was  a  beating  or  a  caning 
at  the  hands  of  his  assailant,  he  was  not  justified  in  using  a  deadly  weapon  to 
resist  such  assault. 

11.  Rui«E  AS  TO  Consideration  of  Contradictory  Evidence. 

The  fact  that  evidence  is  contradictory  or  apparently  so,  does  not  authorize  the 
jury  to  arbitrarily  reject  the  testimony  of  any  witness.  It  is  their  duty  to,  if 
possible,  reconcile  contradictions  and  in  order  to  do  so  to  carefully  consider 
all  the  evidence  together  with  all  circumstances  surrounding  the  witnesses. 
After  so  weighing  and  considering  all  the  evidence  if  the  jury  are  unable  to 
reconcile  contradictions,  particularly  upon  material  points,  they  may  reject 
the  evidence  of  any  and  all  witnesses  whom  they  believe  to  have  been  un- 
truthful. 

Charge  to  the  jury. 
^BII^AN,  J. 

>  Gentlemen  of  the  jury:  The  indictment  in  this  case,  in  substance, 
omitting  mere  formal  and  technical  matters,  charges  that  the  defendant, 
John  C.  Martin,  at  the  coontj  of  Clinton,  state  of  Ohio,  on  October  9, 
1887,  unlawfully,  purposely  and  of  deliberate  and  premeditated  malice 
did  make  an  assualt,  in  a  menacing  manner,  upon  one  George  McMillan* 
with  intent  then  and  there  same  George  McMillan  unlawfully,  purposely 
and  of  deliberate  and  premeditated  malice  to  kill  and  murder,  and  by 
means  of  a  loaded  pistol  which  he,  said  Martin,  in  his  right  hand  had 
^md  held,  tinlawtully»  purposely  and  of  deliberate  and  premeditated 
malice  did  shoot  said  MbMillan^  inflicting  upon  the  left  side  of  the  nedi 
of  said  McMillan  a  mortal  wound,  of  the  depth  of  three  inches  and  ot  the 
breadth  of  hsdf  an  inch,  from  whidi  wound  McMUlan  died  on  January 
15, 1898,  and  by  means  aforesaid  John.C.  Martin  unlawfully,  purposely 
•ad  of  deliberate  and  premeditated  malice  did  kill  and  murder  said 
George  McMillan. 

To  this  indictment  the  defendant,  John  C.  Martin,  pleads  not 
guilty. 
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By  this  plea  he  denies  the  truth  of  each  and  every  material  allega— 
tion  contained  in  this  indictment  and  thereby  puts  upon  the  state  the- 
duty  of  proving  each  and  all  said  allegations  to  be  true,  beyond  reason- 
able doubt,  before  you  can  find  the  defendant  guilty  of  any  charge  con- 
,  tained  in  said  indictment. 

This  indictment  as  drawn  charges  murder  in  the  first  degree.  But 
it  also  includes  the  charge  ot  murder  in  the  second  degree,  manslaughter^ 
assault  and  battery  and  assault;  upon  the  principle  that  the  greater 
includes  the  lesser. 

Under  this  indictment  the  defendant  may  be  fotmd  guilty  ot  murder- 
in  the  first  degree,  in  manner  and  form  as  he  stands  charged  in  the- 
indictment;  or  he  may  be  found  guilty  of  murder  in  the  second  degree;: 
or  he  may  be  found  guilty  of  manslaughter;  or  he  may  be  found  guilty 
of  assault  and  battery,  or  he  may  be  acquitted  of  all  offenses  whatever^ 
contained  in  said  indictment.  For  reasons  hereinafter  stated  a  verdict: 
of  assault  can  not  be  returned  against  the  defendant. 

Before  proceeding  to  point  out  to  you  the  material  allegations  ii^ 
this  indictment  and  defining  the  difterent  crimes  contained  therein,  I 
desire  to  direct  your  attention  to  some  allegations,  which,  if  not- 
explained,  might  confuse  you. 

The  indictment  alleges  that  Martin  held  the  pistol  in  his  right: 
hand.  The  state  is  not  required  to  prove  that  he  held  it  in  his  right 
hand.  If  it  is  shown  that  he  fired  the  shot  that  killed  McMillan,  it  is- 
immaterial  in  which  hand  he  held  it. 

The  indictment  alleges  that  the  wound  was  of  the  depth  of  three 
inches  and  of  the  breadth  of  half  an  inch  and  that  it  was  upon  the  left 
side  of  the  neck  of  the  deceased. 

The  state  is  not  required  to  prove  that  the  wound  was  of  the  depthi 
of  three  inches  nor  of  the  breadth  of  half  an  inch,  or  that  it  was  in  the 
exact  location  described  in  the  indictment. 

It  is  sufficient  in  these  respects  if  it  is  shown  that  a  mortal  wound 
was  inflicted,  substantially  in  the  locality  and  of  the  dimensions  set  out 
in  the  indictment. 

The  state  is  not  bound  to  prove  that  the  shooting  took  place  exactl]^ 
on  October  9,  1897. 

Time  is  not  of  the  essence  of  the  crime  charged.  All  that  is  neces- 
sary to  prove  is  that  it  took  place  about  that  time,  a  little  before  or  after 
is  immaterial,  so  that  it  was  prior  to  January  18,'  1898,  the  day  on  which 
the  indictment  was  returned  by  the  grand  jury  and  filed  in  court. 

The  state  must  prove,  or  if  you  find  that  defendant  admits,  or  front 
both,  that  the  wound  was  mortal  and  that  George  McMillan  died  there* 
from  on  or  about  January  15,  1898.  The  exact  date  of  death  is  not 
material  so  that  you  find  either  from  evidence  or  the  admission  of  the 
defendant,  or  both,  that  the  wound  caused  the  death  of  McMillan^ 
before  January  18,1898,  the  date  of  finding  and  filing  the  indictment. 


Digitized  by 


Google 


JX. 8UPBRI0R  AND  COMMON  PLBA8  COCRXa 781 

State  V.  Martin. 

Having  now  disposed  of  these  matters,  the  court  will  proceed  to 
-define  the  various  crimes  set  out  in  this  indictment  and  the  material 
•allegations  necessary  to  be  proven  beyond  reasonable  doubt,  which  con- 
:Stitute  said  crimes. 

Murder  in  the  first  degree  is  composed  of  the  six  following  material 
-allegations: 

First — That  this  alleged  crime  was  committed  in  Clinton  county, 
state  of  Ohio.  This  is  necessary  to  give  the  common  pleas  court,  of 
that  county,  jurisdiction  to  try  the  case  in  that  county,  or  to  send  it  on 
-change  of  venue  to  this  county.  It  is  called  in  law  **the  venue";  it  is 
a  material  averment  and  must  always  be  proved,  as  the  judgment  of  a 
-<x>urt  having  no*jurisdiction,  would  be  a  nullity  and  of  no  binding  force 
-or  eflect. 

Second — That  this  alleged  crime  was  committed  on  October  9,  1897. 
As  already  explained,  the  stsite  is  not  required  to  prove  that  it  took 
place  exactly  on  that  day ;  any  day  about  that  date  and  prior  to  January 
18,  1898,  is  sufficient. 

Third— That  John  C.  Martin  killed  George  McMillan  substantially 
in  the  manner  charged  in  the  indictment. 
Fourth — ^That  it  was  purposely  done. 
Fifth — That  it  was  maliciously  done. 

Sixth — That  it  was  done  with  premeditation  and  deliberation. 
Both  these  can  and  should  be  considered  together,  for  if  either  is 
lacking,  murder  in  the  first  degree  cannot  be  sustained. 

The  first  and  second  allegations  have  already  been  sufficiently 
•explained. 

The  third  allegation — namely,  that  John  C.  Martin  killed  George 
McMillan — is  purely  a  question  of  fact  to  be  determined  by  the  jury, 
either  from  the  evidence  adduced  or  from  the  admissions  of  defendant, 
•or  both. 

The  fourth  material  allegation  is  that  it  was  purposely  done.  This 
is  necessary  to  distinguish  it  from  accident  or  misadventure;  for  were  it 
4tccidental — not  intended — no  crime  was  committed. 

The  defendant  admits  that  he  fired  the  shots  at  McMillan,  and  as 
the  law  holds  every  person  responsible  for  the  reasonable  and  probable 
consequences  of  his  acts,  he  must  t>e  held  to  have  purposely  and  inten- 
tionally shot  to  hit  deceased,  in  view  of  the  fact  that  he  did  hit  him,  if 
the  evidence  or  defendant's  admissions,  or  both,  show  you  he  did  hit 
liim. 

The  fifth  material  allegation  is  that  the  shooting  was  maliciously 
<lone. 

Malice  in  law  does  not  mean  what  is  ordinarily  understood  by  that 
-term.  A^ordinarily  understood,  by  malice  we  mean  that  one  has  ill  will 
'.against  ifnother,  that  they  are  unfriendly  to  each  other,  that  they  hate 
<ach  ol^er.     In  law,  however,  the  word  has  a  different  meaning.     A 
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person  may  be  guilty  of  legal  malice  and  not  even  know  the  persom 
against  whom  it  is  directed.  The  highwayman  who  waits  on  the  high- 
way tor  the  purpose  of  robbing  the  first  traveler  who  comes  along,  and 
who  robs  the  traveler  of  his  money,  is  guilty  of  legal  malice  in  the 
highest  degree,  although  he  may  have  never  seen  the  traveler  before. 

Malice  in  law  is  a  wilfully  formed  design  to  do  another  an  unlawful 
injury,  whether  such  design  be  prompted  by  deliberate  hatred  or 
revenge,  or  by  the  hope  of  gain,  springs  from  the  wantonness  and 
depravity  of  a  heart  regardless  ot  social  duty,  and  fatally  bent  on  mis- 
chief. 

Prom  the  foregoing  definition  it  is  seen  that  both  legal  malice  ana 
malice  as  ordinarily  understood,  may  exist  in  the  mind*of  the  slayer  at 
the  time  he  commits  the  unlawful  act;  or,  as  in  the  case  of  the  high- 
'  way  man,  legal  malice  only. 

When  the  fact  of  killing  is  proven,  malice  is  to  be  presumed,  and* 
all  the  circumstances  of  justification,  excuse,  extenuation,  must  be  made- 
out  by  the  accused,  unless  they  appear  from  the  evidence  adduced: 
against  him.  In  such  case  the  presence  of  malice  or  intent  to  kill  mtist 
be  determined  from  all  the  circumstances  proven,  including  the  dan- 
gerous character  of  the  weapon  used. 

The  sixth  and  last  material  allegation  are  deliberation  and  premed- 
itation.   They  belong  together  and  can  be  considered  together. 

To  constitute  deliberation  and  premeditation,  the  intention  to  do- 
the  injury  must  have  been  deliberated  upon,  and  the  design  to  do  it 
formed,  before  the  shooting  was  done,  though  it  is  not  required  that 
either  should  have  existed  in  the  mind  of  the  defendant  for  any  consider* 
ab^e  time  before,  so  that  the  determination  was  fully  formed  and  resolved 
upon  in  the  defendant's  mind  before  the  shooting,  and  that  the  killing 
was  the  carrying  out  of  this  premeditation  and  deliberation. 

This  supposes  that  the  defendant  reflected  on  what  he  was  about  to- 
do,  and  intended  to  do  it. 

If  defendant  actually  formed  the  purpose  maliciously  to  kill  Mc- 
Millan, deliberated  and  premeditated  upon  it  before  he  did  the  shooting, 
he  is  guilty  of  murder  in  the  first  degree,  however  short  the  time  may 
have  been  between  the  purpose  and  its  execution.  It  is  not  the  time  of 
deliberation  and  premeditation  that  is  requisite,  but  simply  the  actual- 
existence  of  the  purpose,  malice,  deliberation  and  premeditation;  and  it 
matters  not  how  short  the  time,  if  the  defendant  has  actually  turned  it 
over  in  his  mind,  weighed,  and  deliberated  upon  it. 

The  state  cannot  prove  by  direct  evidence  what  passed  in  def^id- 
ant's  mind  before  the  shooting.  This  can  only  be  proven  by  the  con- 
duct, actions,  appearance  and  language  of  defendant  and  the  kind  of 
weapon  used. 

For  the  purpose  oi  determining  the  existence  of  deliberation  mod 
premeditation  from  the  facts  and  circumstances  surrounding  the  parties 
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at  the  time  of  the  shooting,  considerable  evidence  has  been  submitted 
to  you,  from  which  you  must  determine  the  existence  of  deliberation^ 
and  determination  as  before  explained. 

To  illustrate  this  point:  If  the  evidence  shows  that  defendant^ 
while  in  Brown's  drug  store,  saw  McMillan  on  tbe  street  between  him 
and  his  office  and  that  he  would  meet  deceased,  and  defendant  then  and 
there  thought  over  the  situation,  deliberated  upon  it,  reflected  upon  it, 
and  remembering  their  previous  troubles,  deceased's  threats,  his  watch- 
ings,  if  defendant  then  and  there  in  said  drug  store  fully  determined  ta 
kill  deceased;  or  if  this  determination  to  maliciously  kill  McMillan  was. 
fully  determined  upon  by  Martin  on  the  street  before  the  encounter,  or 
partly  in  the  store  and  partly  on  the  street,  so  that  he  fully  considered 
it  and  determined  before  the  encounter,  then  I  say  to  you  the  charge  of 
premeditation  and  deliberation,  as  to  time,  is  sufficiently  made  out  and 
in  that  respect  the  jury  would  be  warranted  in  returning  a  verdict  of 
guilty  of  murder  in  the  first  degree  against  the  defendant,  if  they  find 
all  the  other  material  allegations  necessary  to  constitute  that  crime  have 
been  proved  beyond  reasonable  doubt. 

To  aid  you  in  reaching  a  just  conclusion  on  this  point,  evidence  was. 
submitted  by  both  sides;  on  behalf  of  the  state,  tending,  as  the  state 
claims,  to  prove  that  defendant  had  debauched  the  deceased's  wife, 
alienated  her  affections  and  those  of  her  daughter  from  him;  that  the 
evening  previous  to  the  day  of  the  killing  a  copy  of  charges  preferred 
against  defendant  in  the  Masonic  Lods:e,  of  which  both  are  alleged  to 
have  been  members,  for  unmasonic  conduct  in  seducing  McMillan *a 
wife,  had  been  served  upon  defendant.  Evidence  was  offered  by  the 
state,  which  it  claims,  tends  to  prove  that  defendant  wrongfully  procured 
Mrs.  Boyd  to  make  a  will  in  his  favor,  thereby  depriving  McMillan  of 
some  property  rights.  With  the  question  of  the  right  or  wrong  of  that 
will  you  have  nothing  to  do  except  as  it  may  tend  to  throw  light  upoa 
the  acts  and  conduct  of  these  two  men  at  the  time  of  the  shooting. 

It  is  also  claimed  on  behalf  of  the  state  that  defendant  clandestinely 
met  Cleo.  McMillan,  deceased's  daughter,  after  he  had  knowledge  of  her 
father's  objections,  and  that  the  trouble  between  these  men  on  July  24th 
was  caused  by  defendant's  conduct  in  connection  with  the  girl. 

On  behalf  of  defendant  evidence  has  been  offered  which  he  claims- 
tends  to  prove  that  deceased  had  repeatedly  threatened  his  life;  that 
deceased,  for  weeks  before  October  9th,  watched  and  followed  defendant, 
at  his  office,  at  his  house,  on  the  street,  for  the  purpose  of  killing  him;, 
that  defendant  went  through  alleys  and  by-ways,  kept  off  the  streets, 
remained  at  his  home  to  the  neglect  of  his  business  for  the  purpose  of 
avoiding  the  deceased;  that  he  beleived  that  deceased  intended  to  kill 
him  and  would  kill  him  when  the  opportunity  offered ;  that  deceased 
violently  assaulted  him  on  one  of  the  public  streets  of  Wilmington  on 
July  24th,  without  any  just  cause  or  provocation. 
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How  far,  if  at  all,  these  and  other  matters  given  you  in  evidence 
operated  upon  the  mind  of  Martin;  what  motive,  if  any,  inspired  Martin? 
Had  he  become  tired  of  being  watched,  followed,  threatened,  and  deter- 
mined to  end  it?  Was  he  actuated  by  a  malicious  desire  to  destroy  the 
life  of  the  man  who  was  his  enemy,  who  intertered  with  his  desire  for 
association  with  the  wite  and  daughter  of  the  deceased,  it  there  is  evi 
dence  tending  to  show  such  association ;  what  effect  it  would  have  upon 
his  retention  ot  the  property  acquired  by  this  will — all  these  are  ques- 
tions that  you  must  weigh  and  consider  for  the  purpose  of  determining 
whether  Martia  formed  the  design,  deliberated  and  premeditated  upon 
it  and  fully  made  up  his  mind  to  kill  George  McMillan  before  the 
•encounter  and  before  he  fired  the  fatal  shot. 

If  you  are  satisfied  ot  the  truth  of  each  of  the  foregoing  material 
allegations,  beyond  reasonable  doubt,  your  duty  requires  you  to  rettmi 
a  verdict  of  guilty  of  murder  in  the  first  degree,  as  defendant  stands 
charged  in  the  indictment 

The  material  allegations  in  this  indictment,  constituting  murder 
in  the  second  degree  are,  first,  that  John  C.  Martin,  at  or  about  October 
9,  1897,  killed  George  McMillan  subtantially  as  charged  in  the  indict- 
ment; second,  that  the  killing  was  purposly  done;  third,  that  the  killing 
was  maliciously  done  and,  fourth,  that  the  killing  was  done  at  the 
county  of  Clinton,  state  of  Ohio. 

The  law  defining  murder  in  the  second  degree  reads  as  follows: 

** Whoever  purposely  and  maliciously,  except  as  provided  in  the  last 
two  chapters,  kills  another,  is  guilty  of  murder  in  the  second  degree." 

The  two  sections  referred  to  are  those  defining  and  punishing 
murder  in  the  first  degree. 

It  will  be  seen  that  murder  in  the  second  degree  contains  all  the 
material  allegations  of  murder  in  the  first  degree,  except  deliberation 
and  premeditation. 

All  the  instructions  given  you  in  this  charge  defining  and  explain- 
ing murder  in  the  first  degree,  except  as  to  deliberation  and  premedita- 
tion, apply  to  murder  in  the  second  degree,  and  need  not  be  repeated 
here. 

The  fact  of  killing  b^ing  proved*  the  presumption  of  law  in  Ohio, 
is  that  it  was  done  maliciously,  but  without  deliberation  or  premedita- 
tion; and  that  the  crime  is  murder  in  the  second  degree. 

All  circumstances  of  jusitfication,  excuse  or  extentiation  must  be 
made  out  by  the  defendant,  unless  they  appear  from  the  evidence 
adduced  against  him. 

It  you  find  beyond  reasonable  doubt  that  defendant  purposely  and 
maliciously  killed  George  McMillan,  at  or  about  the  time  and  substan- 
tially in  the  manner  charged  in  the  indictment,  but  without  premedita- 
tion and  deliberation,  it  is  your  duty  to  return  a  verdict  of  murder  in 
the  second  degree  against  him. 
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Manslaughter  is  defined  by  our  statute  as  follows: 
**  Whoever  unlawfully  kills  another,  except  as  provided  in  the  last 
three  sections,  is  guilty  of  manslaughter.'* 

The  three  sections  referred  to  are  the  two  defining  murder  in  the 
first  degree  and  the  one  defining  murder  in  the  second  dgree. 

The  material  allegations  necessary  to  establish  the  crime  of  maU" 
slaughter  are:  First,  That  the  defendant  killed  George  McMillan, 
about  the  time  and  substantially  in  the  manner  alleged  in  the  indict- 
ment; second,  that  the  killing  was  unlawful;  third,  that  the  killing 
was  done  in  the  county  of  Clinton,  state  of  Ohio. 

If  the  jury  find  from  the  evidence,  beyond  reasonable  doubt,  that 
John  C.  Martin  unlawfully  shot  and  killed  George  McMillan,  either 
upon  a  sudden  quarrel  or  unintentionally  while  he,  Martin,  was  in  the 
commission  of  an  unlawful  act  about  the  time  and  substantially  as 
charged,  without  malice  and  without  deliberation  and  premeditation,  it 
is  your  duty  to  return  a  verdict,  finding  the  defendant  guilty  of  man- 
slaughter. 

Assault  and  assault  and  battery  are  defined  by  our  law  as  follows: 

"Wheover  unlawfully  assaults  or  threatens  another,  in  a  menacing 

manner,  or  unlawfully  strikes  or  wounds  another,  shall  be  fined,"  etc. 

An  unlawful  assault  is  defined  to  be  the  unlawful  attempt  of  one 

person  to  do  violence  to  another;  the  striking  or  wounding  of  the  person 

assaulted  is  the  battery. 

Early  in  this  charge  I  said  to  you  that  a  verdict  of  assault  could 
not  be  rendered  against  the  defendant;  because  I  now  say  to  you  that 
defendant's  assault  upon  deceased,  struck  and  wounded  deceased. 

I  have  now,  gentlemen,  defined  to  you  the  various  crimes  contained 
in  the  indictment,  and  the  material  allegations  necessary  to  constitute 
each  crime.  If  the' evidence  in  your  opinion  justifies  a  verdict  of  assault 
and  battery  and  none  other,  it  is  your  duty  to  return  such  a  verdict. 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  John  C.  Martin  un- 
lawfully killed  deceased,  without  malice  and  without  premeditation  and 
deliberation  about  the  time  and  substantially  in  the  manner  charged  in 
the  indictment,  it  is  your  duty  to  return  a  verdict  of  manslaughter 
against  him. 

If  you  are  satisfied  beyond  reasonable  doubt,  That  John  C.  Martin 
purposely  and  maliciously,  but  without  deliberation  and  premeditation, 
killed  George  McMillan  about  the  time  and  substantially  in  the  manner 
set  out  in  the  indictment,  it  is  your  duty  to  return  a  verdict  of  murder 
in  the  second  degree  against  him. 

It  you  are  satisfied  beyond  reasonable  doubt,  that  John  C.  Martin 
purposely  and  maliciously  and  with  deliberation  and  premeditation,  about 
the  time  and  substantially  in  the  manner  charged  in  the  indictment, 
killed  Geo.  McMillan,  it  is  your  duty  to  return  a  verdict  of  murder  in 
the  first  degree  against  him. 
50  S  &  C  P  Vol.  » 
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If  you  are  not  satisfied  beyond  reasonable  doubt  that  some  one  of 
the  crimes  charged  in  the  indictment  has  been  proved,  it  is  your  duty 
to  acquit  him. 

We  have  now  reached  the  consideration  of  defendant's  claim  of 
justification,  excuse,  or  extenuation,  commonly  understood  and  called 
self-defense. 

.  Defendant  says,  in  substance,  that  whatever  he  did  at  the  time  of 
the  shooting  itself  was  justified  on  his  part;  that  if  he  had  not  killed 
McMillan,  McMillan  would  have  killed  him;  that  it  was  necessary  to 
kill  McMillan  to  save  his  own  life  or  to  save  himself  from  g^eat  bodily 
harm;  that  he  was  justified  in  taking  McMillan's  life  from  the  nature 
of  the  assault  made  upon  him  at  the  time  of  the  homicide,  and  also  from 
deceased's  previous  threats  to  take  defendant's  life. 

The  state,  by  its  indictment,  denies  the  truth  of  this  plea;  it  denies 
that  delendant's  life  was  in  danger,  or  that  he  was  in  danger  of  suffering 
great  bodily  harm  from  deceased  at  the  time  of  the  homicide;  it  denies 
that  there  was  any  necessity  for  killing  McMillan,  or  that  the  killing 
was  lawful  or  justifiable. 

When  a  person  admits  the  doing  of  an  act  forbidden  by  law,  the 
burden  is  upon  him  to  prove  to  the  satisfaction  of  the  jury,  by  a  prepon- 
derance of  the  evidence,  that  he  is  justified — that  he  is  excused  from  the 
punishment  which  the  law  imposes  for  its  violation. 

If  defendant  admits  that  he  killed  McMillan,  but  claims  that  he  was 
justified  on  the  ground  of  self-defense,  he  must  furnish  the  proof  to 
satisfy  you  by  a  preponderance  of  the  evidence  that  his  defense  is  true 

What  is  meant  by  preponderance  of  the  evidence  is  this:  The  evi- 
dence tending  to  support  self-defense  must  be  clearer,  stronger  and  out- 
weigh, to  some  extent,  the  evidence  against  it. 

If  you  are  satisfied  from  review  and  consideration  of  all  the  evidence 
that  it  preponderates  in  favor  of  defendant's  plea  of  self-defense,  he  is 
entitled  to  a  verdict  of  acquittal. 

To  aid  you  in  reaching  a  correct  conclusion  on  this  point,  I  will 
now  proceed  to  consider  the  legal  principles  involved  in  the  plea  of  self* 
defense. 

Our  own  Supreme  Court  lays  down  the  law  on  this  subject,  in  such 
careful  and  apt  language,  that  I  cannot  better  explain  it  than  by  quot- 
ing to  you  what  the  court  says,  as  follows: 

**  Where  a  person,  in  the  lawful  pursuit  of  his  business,  and  without 
blame,  is  violently  assaulted  by  one  who  manifestly  and  maliciously 
intends  and  endeavors  to  kill  him,  the  person  so  assaulted,  without 
retreating  although  in  his  power  to  do  so  without  increasing  his  dan- 
ger, may  kill  his  assailant  if  necessary  to  save  his  own  life  or  prevent 
enormous  bodily  harm. " 

On  another^  occasion,  the  court,  speaking  on  this  subject,  uses  the 
following  language: 
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''Homicide  is  justifiable  on  the  ground  of  self-defense,  where  the 
slayer,  in  the  careful  and  proper  use  of  his  faculties,  bona  fide  believes, 
and  has  reasonable  ground  to  believe,  that  he  is  in  imminent  danger  of 
death  or  great  bodily  harm,  and  that  his  only  means  of  escape  from  such 
danger  will  be  by  taking  the  life  of  his  assailant,  although,  in  fact,  he  is 
mistaken  as  to  the  existence  or  imminence  of  danger." 

A  careful  analysis  of  the  language  used  by  the  court,  shows  that 
there  are  several  conditions  which  must  be  carefully  observed  by  a 
person  claiming  justification  by  self-defense: 

First — If  you  find  that  John  C.  Martin  was  on  the  streets  of  Wil- 
mington on  his  way  to  his  office,  he  was  ''in  the  lawful  pursuit  of  hi& 
business"  and  he  had  a  right  to  travel  on  those  streets  without  molesta- 
tion or  interruption  from  any  one.  George  McMillan  and  all  other  per- 
sons had  the  same  right  so  long  as  they,  behaved  themselves  and  obeyed 
the  laws  as  good  citizens. 

Second — The  person  assaulted  must  be  without  blame.  The  mean- 
ing of  those  two  words  is  plain.  The  party  assaulted  must  not  have 
brought  about  the  encounter;  must  not  have  provoked  his  assailant  ta 
make  the  assault. 

An  accused  person  may,  by  his  conduct,  put  himself  so  far  in  the 
wrong  that  he  is  not  afterwards  excusable  for  acting  in  self-defense^ 
even  though  he  is  in  peril.  If  by  his  wilful,  wrongful,  act,  he  brings 
about  the  necessity  for  killing  to  save  his  own  life,  he  will  not  be 
excused.  • 

If  you  find  from  the  evidence  that  John  C.  Martin's  conduct  with 
McMillan's  wife  or  daughter,  or  both,  was  the  direct  cause  of  the  assault 
upon  him,  he  was  not  iustified  in  killing  McMillan  unless  he  retreated 
as  far  as  he  could  and  avoided  the  conflict  by  every  available  means  that 
did  not  increase  his  danger. 

To  be  without  blame  may  be  illustrated  by  the  case  of  the  highway- 
man who  kills  the  traveler  for  his  money.  The  traveler,  who  is  in  the 
lawful  pursuit  of  his  business,  may  kill  the  highwayman  without 
retreating,  even  if  he  can  do  so  without  increasing  his  danger,  and  is 
jtistified. 

The  next  point  to  be  considered  is  the  fact  and  nature  of  the 
assault.  tWas  the  defendant  violently  assaulted  by  McMillan,  and  did 
he  manif^tly  and  maliciously  intend  and  endeavor  to  kill  Martin? 

Was  the  defendant  assaulted?  He  says  he  was.  The  state  denies 
it.     Martin  must  prove  it. 

Much  evidence  has  been  submitted  to  you  of  the  relations  previously 
existing  between  the  two  men;  of  threats  made  by  deceased  to  kill 
defendant. 

This  evidence,  for  both  sides,  is  considered  in  this  charge  under  the 
subject  of  premeditation  and  deliberation  and  need  not  be  repeated  here* 
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John  C.  Martin  at  the  time  of  the  conflict  had  a  right  to  remember 
and  consider  these  threats  and  the  previous  acts- and  conduct  of  deceased, 
as  indicating  the  state  of  mind  of  deceased  at  the  time  he  assaulted  him, 
if  deceased  did  assault  him,  and  the  intention  with  which  he  made  the 
assault. 

Before  Martin  can  justify  killing  McMillan,  it  must  be  manifest  that 
McMillan  intended  and  endeavored  to  kill  him. 

Manifest  means  that  it  must  be  clear,  must  be  evident  to  a  reason- 
able man  that  such  was  his  purpose  and  intention;  his  intention  and 
endeavor  must  be  found  from  his  acts,  conduct  and  appearances  and 
from  the  means  he  employed.  And  here  Martin  was  justified  in  con- 
sidering the  previous  threats  and  conduct  of  deceased. 

In  this  connection  I  say  to  you  that  threats  of  themselves,  no  matter 
how  violent  and  how  often  repeated,  constitute  no  justification  for  even 
an  assault  and  battery,  much  less  for  killing. 

But  threats  accompanied  by  acts  which  manifestly  show  the  inten- 
tion and  endeavor  of  the  party  to  carry  them  into  execution,  may 
furnish  a  justification. 

The  killing  must  be  necessary  to  save  the  life  of  the  defendant  or  to 
prevent  enormous  bodily  harm  and  must  be  the  only  escape  from  the 
threatened  danger. 

The  taking  of  human  life  can  never  be  justified  but  to  save  human 
life  or  to  prevent  enormous  bodily  harm,  and  must  be  the  only  means  by 
which  the  party  assailed  can%ave  his  own  life  or  save  himself  from  great 
bodily  harm. 

To  justify  killing,  the  slayer  must  also  make  careful  and  proper 
use  of  his  faculties. 

In  this  case  the  defendant  fired  three  shots  during  the  conflict. 
After  fully  considering  and  weighing  all  the  evidence,  the  jury  may  be 
satisfied  that  defendant  was  justified  in  firing  the  first  shot  and  not  jus- 
tified in  the  fiimg  of  the  second  and  third;  or  you  may  find  him  justified 
in  firing  the  first  two  and  not  justified  in  firing  the  third;  or  you  may 
find  him  justified  in  firing  all  three  or  not  justified  in  firing  any. 

This  distinction  is  necessary,  inasmuch  as  the  state  claims  that 
deceased  was  retreating  from  defendant  when  the  second  and  third  shots 
were  fired. 

If  you^find  that  deceased  was  endeavoring  in  good  faith  to  get  away 
from  defendant  to  retreat,  to  abandon  the  conflict,  when  the  second  and 
third  shots,  were  fired,  or  when  the  third  shot  was  fired»  and  d^endant 
saw  that  such  was  the  fact,  or  by  the  careful  and  proper  use  of  his  facul- 
ties he  could  have  seen  it,  he  was  not  justified  in  killing  McMillan. 

If  the  defendant  saw,  or  by  the  careful  and  proper  use  of  his  facul- 
ties could  have  seen,  after  he  fired  the  first  shot,  or  after  he  fired  the  first 
and  second  shots,  that  deceased  was  not  armed  with  a  deadly  weapcm, 
that  his  only  weapon  was  the  cane  which  is  offered  in  evidence,  I  charge 
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you  that  the  killing  was  not  justifiable,  unless  you  find  that  the  cane 
was  such  a  weapon  as  would  ordinarily  and  reasonably  cause  death  or 
great  bodily  harm.  In  this  connection  you  may  look  at  the  age,  size 
and  physical  strength  of  McMillan,  his  ability  to  kill  Martin  with  the 
weapons  he  then  had;  and  Martin's  age,  size  and  physical  strength  to* 
resist  such  an  assault  by  McMillan,  that  you  may  determine  whether 
or  not  there  was  any  necessity,  real  or  apparent,  for  taking  McMillan's 
life  to  save  the  life  of  defendant,  or  to  prevent  great  bodily  harm  to  him. 

For,  if  the  killing  was  not  necessary,  or  if  defendant  could  have 
avoided  it  by  any  other  means,  without  increased  danger  to  himself,  he 
is  not  justified;  the  killing  was  unlawful  and  defendant  is  at  least  guilty 
of  manslaughter,  or  if  done  purposely  and  maliciously  it  is  murder  in 
the  second  degree. 

Much  evidence  was  offered  to  you  on  behalf  of  defendant  tending 
to  show  that  McMillan  had  often  threatened  to  kill  defendant  prior  to 
October  9, 1897;  that  these  threats  had  been  communicated  to,  and  were 
known  and  believed  by  defendant. 

If  the  evidence  satisfies  you  that  Martin  feared  McMillan  and  had 
just  cause  to  fear  him,  and  that  such  state  of  facts  had  continued  for  a 
period  of  time  previous  to  the  killing  to  justify  a  reasonable  man  to  so 
believe  I  charge  you  that  it  was  Martin's  duty  as  a  law-abiding  citizen 
to  invoke  the  aid  and  protection  of  the  law  before  resorting  to  violence 
to  defend  and  protect  himself. 

The  laws  of  Ohio  provide  a  remedy  for  such  state  of  affairs.  They 
are  entitled  *  'Proceedings  to  Prevent  Crime."    They  provide  as  follows: 

**When  complaint  is  made  in  writing  upon  oath  before  a  justice  of 
the  peace  mayor,  or  police  judge  that  complainant  has  just  cause  to  fear 
and  does  fear  that  another  will  commit  any  offense  against  the  person  or 
property  of  himself,  or  of  his  ward  or  child,  the  magistrate  shall  issue 
a  warrant,  in  the  name  of  the  state,  to  the  sherift  or  to  any  constable  ot 

the   county commanding  him  forthwith  to  arrest  the  person 

complained  of,  and  him  to  take  before  such  magistrate,  or  any  other 
magistrate  of  the  sam^  county,  named  in  this  section  to  answer  such 
complaint." 

The  law  further  provides  that  the  magistrate  shall  investigate  the 
complaint,  and  if  he  is  ot  the  opinion  that  there  is  just  cause  he  shall 
order  the  accused  to  enter  into  recognizance  in  a  sum  not  less  than  fifty 
nor  more  than  five  hundred  dollars,  with  sufiScient  surety,  for  his  appear- 
ance before  the  court  of  common  pleas  or  the  probate  court,  if  the  court 
has  jurisdiction  of  the  matter,  and  in  the  meantime  to  keep  the  peace 
and  be  of  good  behavior  generally,  and  especially  towards  the  person 
named  in  the  complaint.  It  is  ftuther  made  the  duty  of  the  magish 
trate  when  he  finds  there  is  reasonable  ground  for  the  complaint  to  forth- 
with make  a  certified  transcript  of  the  proceedings,  including  a  copy  of 
the  complaint,  and  file  the  same  in  the  office  of  the  clerk  of  the  courts 
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tgoether  with  the  recognizance,  and  if  the  court  is  then  in  session,  the 
accused,  if  in  custody,  shall  be  tried  at  that  term,  unless  the  cause  shall 
be  continued. 

It  is  made  the  duty  of  the  prosecuting  attorney  to  prosecute  the 
case.  The  court  shall  hear  and  determine  the  case,  may  either  discharge 
the  accused  or  order  him  to  enter  into  such  further  security,  and  for 
such  time  as  may  be  just  to  keep  the  peace  and  be  of  good  behavior. 
If  the  accused  fail  to  give  the  security  required  by  the  court,  the  court 
shall  commit  him  to  jail,  there  to  remain  until  such  order  is  complied  with, 
and  the  court  may  keep  him  in  jail  for  a  period  not  exceeding  one  year, 
or  until  he  is  otherwise  discharged,  according  to  law. 

Every  citizen  is  conclusively  presumed  to  know  the  law  of  the  land, 
and  it  is  his  duty  to  obey  it  and  invoke  its  protection  to  his  life  and 
property. 

The  object  of  a  peace  proceeding  is  to  obtain  security  against  the  com- 
tnission  of  a  crime  from  one  whose  conduct  is  such  as  to  afford  a  reason- 
able ground  to  believe  that  he  contemplates  an  offense  against  the  person 
or  property  of  another. 

The  fact  that  the  defendant  did  not  avail  himself  of  this  law  does 
not  deprive  him  of  the  right  of  self-defense;  but  it  may  be  considered 
by  the  jury  for  the  purpose  of  determining  the  true  relations  between 
these  two  men  and  to  show  the  truth  or  falsity  of  defendant's  claim  that 
he  had  just  cause  to  fear  and  did  fear  that  deceased  would  kill  him,  and 
by  reason  thereof  it  was  necessary  to  kill  deceased,  and  defendant  was  jus- 
tified in  so  doing  to  save  his  own  life  or  to  save  himself  from  great  bodily 
harm. 

One  other  point  remains  to  be  considered  in  connection  with  defend- 
ants' plea  of  self-defense.     It  is  this: 

A  person  assaulted  is  not  justified  in  using  a  deadly  weapon  unless 
the  evidence  shows  that  he  was  assaulted  by  a  deadly  weapon,  or  a 
weapon  ordinarily  calculated  to  kill,  or  under  such  circumstances  as 
justified  the  party  assailed  in  honestly  believing,  with  a  careful  and  proper 
use  of  his  faculties,  and  having  reasonable  grounds  to  believe,  that  his 
assailant  manifestly  intends  and  endeavors  to  kill  him  or  do  him  great 
bodily  harm,  and  that  his  only  means  of  escape  from  the  threatened 
danger  is  by  taking  the  life  of  his  assailant. 

If  d^endant  used  a  deadly  weapon  and  killed  deceased  the 
burden  is  upon  the  defendant  to  prove  to  your  satisfaction  by  a  pfepon. 
•derance  of  the  evidence  that  deceased  was  armed  with  a  deadly  weapon, 
or  one  ordinarily  and  reasonably  calculated  to  produce  death  or  great 
bodily  harm,  and  that  deceased  was  manifestly  intending  and  endeavor- 
ing to  kill  defendant,  or  inflict  upon  him  great  bodily  harm  at  the  time 
defendant  fired  the  shot  or  shots  that  killed  deceased. 

If  you  find  that  McMillan  was  armed  |only  with  the  cane  which  is 
mow  before  you,  and  that  defendant  knew  that  fact,  or  could  by  the  caie- 
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ful  and  proper  use  ot  his  faculties  have  known  it,  then  I  charge  you 
that  he  was  not  justified  in  using  a  deadly  weapon,  unless  you  also  find 
that  the  cane  is  a  weapon  which  ordinarily  and  usually  is  likely  to 
produce  death  or  great  bodily  harm. 

If  you  find  from  all  the  evidence  from  the  facts  and  circumstances 
surrounding  the  parties  at  the  time  of  the  killing  that  all  the  injury 
defendant  was  reasonably  justified  in  apprehending  wsls  a  beating,  a 
caning  at  the  hands  of  McMillan,  he  was  not  justified  in  using  a  weapon 
to  resist  such  assault  his  act  was  unlawful  and  even  if  unintentional,  he 
is  guilty  of  manslaughter,  and  if  intentional  and  malicious,  it  is  murder 
in  the  second  degree. 

Defendant  has  offered  evidence  of  his  previous  good  character.  Such 
evidence  is  always  competent  to  be  offered  by  an  accused  party  and 
proper  to  be  considered  by  the  jury.  But  where  all  the  material  ele- 
ments necessary  to  constitute  a  crime  are  clearly  proven  to  the  satisfac- 
tion oi  the  jury  beyond  reasonable  doubt,  the  previous  good  character 
of  the  accused  is  no  defense. 

The  dying  declarations  of  McMillan  have  been  received  in  evidence; 
it  is  your  duty  to  consider  them  the  same  as  any  other  peice  of  evidence, 
and  give  to  them  such  weight  as  in  your  judgment  they  are  entitled  to. 

It  is  the  duty  of  the  court  to  pass  upon  the  competency  and  admis- 
siblity  of  all  evidence  offered  by  both  parties.  It  is  the  duty  of  the 
jury  to  weigh  and  consider  all  evidence  which  the  court  admits  to  them. 

The  court  has  admitted  this  evidence.  It  is  your  duty  to  consider 
it  and  give  to  it  such  value  as  in  your  judgment  it  is  entitled. 

In  the  consideration  of  the  evidence  offered  in  this  case,  gentlemen, 
you  may  find  much  conflict  of  testimony.  But  you  are  authorized  to 
arbitrarily  reject  the  evidence  of  any  witness  without  considering  and 
weighing  it.  It  is  your  duty  to  reconcile,  if  possible,  any  contradic- 
tions or  apparent  contradictions.  A  jury  is  never  authorized  to  assume 
that  any  -witness  commits  perjury.  There  may  be,  and  often  are,  con- 
tradictions; but  upon  examination  they  are  found  to  be  more  apparent 
than  real.  A  witness  sees  an  act  from  his  point  of  view.  Many  wit- 
nesses to  the  same  transaction  tell  apparently  contradictory  stories  when^ 
in  fact,  a  careful  examination  clearly  shows  that  what  are  called  con- 
tradictions are  but  the  different  impressions  made  upon  each  witness 
from  the  different  positions  or  points  of  view  of  the  witnesses,  and  instead 
of  being  contradictions,  you  may  reasonably  find,  when  rightly  under- 
stood, that  they  are  corroborative  of  each  other  and  prove  the  honesty 
of  the  witness. 

The  ability  to  correctly  observe  and  describe,  coupled  with  absence 
of  any  interest  to  tell  other  than  the  truth,  as  the  witness  saw  it;  his 
opportunity  for  observation  and  nearness  to  the  thing  described  should 
sU  be  weighed  and  considered  by  you,  gentlemen  before  you  are  war- 
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ranted  in  rejecting  the  evidence,  or  any  part  of  the  evidence,  of  any 
witness. 

But  after  you  have  thus  carefully  weighed  and  considered  all  the 
evidence  and  are  unable  to  reconcile  contradictions,  particularly  upon 
important  material  points  in  the  case,  you  may  reject  all  evidence  of  any 
or  all  witnesses  which  you  believe  to  be  untrue,  or  which  is  not  rec- 
oncilable with  the  truth.  To  do  this  requires  careful,  patient  and 
honest  investigation.  You  must  consider  the  opportunity  the  witness 
had  to  see;  his  ability  to  observe  and  intelligently  and  honestly  describe 
what  he  saw,  and  above  all  what  interest  he  has  in  the  result  of  the  case, 
and  what  motive  influences  him  in  giving  evidence,  other  than  the  exact 
truth  as  he  sees  it.  Was  he  influenced  by  hatred,  revenge,  partiality  or 
money  to  color  his  evidence  or  to  tell  deliberate  falsehood?  You  saw 
the  witnesses  as  they  testified,  their  manner,  appearance  and  conduct. 
You  were  told  who  they  are,  their  business  occupations  and  positions  in 
life.  From  all  these  elements  of  character,  age,  business  and  occupations, 
their  appearance  and  manner  on  the  witness  stand,  their  manner  ol 
giving  tneir  evidence,  as  well  as  the  evidence  itself,  you  will  determine 
the  value  of  each  witness's  evidence  and  the  credibility  to  which  each 
one  is  entitled. 

The  importance  of  this  case  demands  at  your  hands  your  most 
earnest,  patient  and  conscientious  consideration. 

Several  times  in  this  charge  I  have  used  the  expression,  "reason- 
able doubt.**  I  have  said  to  you  that  before  you  are  justified  in  return- 
ing a  verdict  of  guilty  against  the  defendant  you  must  be  satisfied  of  his 
guilt  beyond  reasonable  doubt. 

What  is  reasonable  doubt?  It  is  that  uncertain  condition  of  the 
mind  after  a  full,  careful  and  conscientious  examination  of  all  the  evi- 
dence, guided,  directed  and  controlled  by  the  charge  of  the  court,  in 
which  the  juror  is  unable  to  say  to  a  tnoral  certainty  that  he  firmly 
believes  that  defendant  did  the  thing  with  which  he  is  charged.  The 
juror  hesitates;  he  has  not  that  abiding,  firm  conviction  of  the  truth 
which  is  necessary  to  convince  his  honest  judgment.  In  such  case  a 
reasonable  doubt  exists  and  the  defendant  should  be  acquitted. 

Where,  after  a  full,  careful  and  conscientious  examination  of  all 
the  evidence,  guided,  directed  and  controlled  by  the  charge  of  the  court, 
the  mind  of  the  juror  is  fully  convinced  of  the  truth,  of  each  material 
allegation  contained  in  the  indictment,  and  that  no  other  honest,  reason- 
able hypothesis  is  consistent  with  evidence  and  charge  of  the  court, 
then  no  reasonable  doubt  rejnains  and  it  is  the  duty  of  the  jury  to  return 
a  verdict  of  guilty. 

A  reasonable  doubt  is  an  honest  doubt;  not  a  mere,  captious  donbt^ 
conjured  up  by  the  juror  for  the  purpose  of  evading  the  discharge  of  a 
disagreeable  duty,  but  a  doubt  which  is  honestly  entertained  and  which 
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honestly  exists  in  the  juror's  mind  by  reason  of  the  evidence  failing  to 
satisfy  him. 

In  human  affairs  absolute  certainty  is  not  always  attainable.  Prom 
the  nature  of  things,  reasonable  certainty  is  all  that  can  be  attained  on 
many  subjects.  We  must  depend  on  human  evidence,  and  where  the 
evidence  produces  a  conviction  of  guilt  and  satisfies  to  a  reasonable  cer- 
tainty, that  is  all  we  can  attain. 

I  will  prepare  and  send  to  your  room  forms  which  will  aid  you  in 
making  up  your  verdict. 

In  you,  gentlemen,  is  vested  the  exclusive  authority  to  determine 
the  truth  in  this  controversy;  no  power  or  authority,  but  your  own 
conscience  has  a  right  to  control,  direct  or  suggest  what  your  verdict 
shall  be.  If  anything  has  occurred  during  this  trial,  or  if  anything  in 
this  charge  seems  to  indicate  that  this  court  has  an  opinion  in  this 
case,  I  charge  you  to  ignore  it.  This  court  has  no  more  right  to 
suggest  nor  intimate  an  opinion  to  you  than  has  any  oth«r  person ;  it 
certainly  never  intended  to  do  so. 

I  now  submit  the  case  to  you,  gentlemen,  with  the  earnest  prayer 
that  God  will  give  you  a  true  deliverance. 


NEGLIGENCE— RAILROADS. 

[Clinton  Common  Pleaa  1900.] 

*eva  luddbn,  by  her  nbxt  fribnd,  v.  columbus  &  cincinnati 

Midland  R.  R.  Co. 

1.  Duty  op  Kbbping  Lookout  for  Objects  on  thb  Track. 

It  is  the  dut^  of  an  engineer  in  charge  of  a  train  to  keep  a  careful  lookout  ahead 
of  the  train  lor  such  objects  or  persons  as  may  be  upon  the  track.  He 
should  keep  a  more  careful  lookout  when  approaching  road  crossings  then 
when  passing  through  farms  remote  from  such  crossings.  And  he  should 
keep  a  yet  more  careful  watch  when  approaching  street  crossings  in  cities  or 
Tillages  upon  which  he  may  reasonably  expect  persons  to  be  passing  at  any 
time. 

1  Facts  to  bb  Considbrbd  as  to  Enginbbr*s  Nbgligbncb. 

In  determining  whether  an  engineer  was  negligent  in  failing[  to  see  a  child  upon 
the  track  beK>re  the  train  reached  her,  the  jury  may  consider  the  size  of  the 
child  and  her  position  on  the  track,  the  color  of  her  clothing,  the  condition 
of  the  track  and  ground  at  the  place  where  she  was,  whether  the  track  was 
straight  and  for  what  distance,  whether  the  view  »wa8  unobstructed,  the 
character  of  the  day,  the  direction  the  train  was  going  and  the  position  of 
the  sun,  together  with  all  other  facts  which  may  throw  light  upon  the  ques- 
tion. 

8.  Spbbd  should  bb  Reduced  at  Street  Crossings. 

It  is  the  duty  of  those  in  charge  of  a  train  approaching  a  public  street  crossing 
to  so  far  reduce  the  speed  of  the  train  that  it  can  be  controlled  and  stopped 
in  a  reasonably  short  time  and  within  a.  reasonable  distance. 

*  Affirmed  by  the  circnit  court,  unreported. 
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4.  Rui*kAppwbd. 

Where  it  appears  that  the  engineer  saw  the  child  at  a  sufficient  distance  from 
the  crossing  to  have  stopped  the  train  if  it  had  been  running  at  a  reasonable 
and  proper  rate  of  speed,  but  that  the  train  was  operated  at  such  a  high  rate 
of  speed  that  it  was  impossible  to  stop  it  in  time  to  avoid  the  injury,  then 
the  running  of  the  train  at  such  a  high  rate  of  speed  constituted  negligence. 

6.  Prbsumption  as  to  Adui«ts  if  Warning  is  Given. 

When  an  engineer  discovers  an  adult  person  on  the  track,  and  there  is  nothing 
in  the  appearance  or  conduct  of  such  person  to  indicate  that  he  is  deaf,  insane, 
intoxicated  or  otherwise  incapable  of  using  his  senses  and  exercising  discre- 
tion, the  engineer  may  safely  assume  that  he  will  heed  a  warning  signal,  if 
given  in  time,  and  get  off  the  track. 

6.  No  SUCH  Presumption  as  to  Young  Child. 

In  the  case  of  a  little  child,  under  two  years  of  age,  he  cannot  safely  act  on 
such  an  assumption,  but  should,  at  once,  on  discovering  its  presence  on  the 
track,  at  a  crossing  or  elsewhere,  use  all  the  appliances  at  hand  to  stop  the 
train. 

7.  Engineer's  Reasonable  Mistake  Exonerating  Company. 

Where  it  appears  that  the  train  was  in  charge  of  a  competent  and  skillful 
engineer,  and  that  the  object  which  turned  out  to  be  the  plaintiff,  a  child,  t^ 
reason  ^f  color,  shape  and  size,  might  easily  have  been  mistaken  for  aa 
em]>ty  sack  or  other  similar  object  by  a  skillful,  careful  and  competent 
engineer,  and  was  in  fact,  so  mistaken,  until  too  close  to  stop  the  train,  and 
that  the  injury  occurred  by  reason  of  such  mistake  alone,  the  railroad  com- 
pany is  not  liable. 

8.  Child  not  a  Trespasser, 

A  child  under  two  years  of  age,  though  on  the  track  at  a  place  other  than  a 
crossing,  is  not  to  be  treated  as  a  trespasser,  and  the  compNiu^  will  be  liable, 
if  such  child  is  injured  by  the  negligence  of  its  servants,  without  showing 
that  they  acted  either  wantonly,  recklessly  or  maliciously. 

9.  Negligence  op  Parents  not  Imputed  to  Child. 

Negligence  of  the  parents  of  such  a  child,  in  not  guarding  it  against  going 
upon  the  track,  cannot  be  imputed  to  the  child. 

10.  Child  not  Guilty  of  Contributory  Negligence. 

When  the  child  is  too  young  to  exercise  judgment  or  discretion,  it  cannot  be 
charged  with  contributory  negligence  in  going  upon  the  track  or  in  failing 
to  heed  a  warning  signal. 

Chargb  of  the  court. 

Van  Pelt,  J. 

Gentlemen  of  the  jury :  Plaintiff  in  her  petition  alleges,  and  the 
defendant  company  by  its  answer  admits,  that  on  May  4,  1897,  it  was  a 
corportaion  duly  organized  under  the  laws  of  the  state  of  Ohio,  and  then 
owned  and  operated  a  certain  railroad  in  the  county  of  Clinton,  in  said 
state,  known  as  the  Columbus  &  Cincinnati  Midland  Railroad  Company, 
with  tracks,  locomotives,  cars  and  other  appurtenances. 

Plaintiff  further  avers  and  charges  that  the  railroad  of  said  defend- 
ant company  passed*  through  the  incorporated  village  of  Wilmington  and 
over  and  across  a  number  of  the  public  streets  of  said  village — among 
others,  Main  street ;  that  said  street  is  one  of  the  public  highways  of 
said  village,  and  in  constant  use  by  the  people  th^-eof ;  that  at  and  near 
the  crossing  thereof  by  said  railroad,  said  street  is  constantly  frequented 
by  persons  passing  to  and  fro  thereon ;  that  said  crossing  was  near  the 
residence  of  said  plaintiff;  that  on  the  date  above  mentioned  plaintiff 
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passed  on  and  along  said  Main  street  to  the  place  where  defendant's 
railroad  track  crossed  the  same ;  that  while  on  said  track  at  and  upon 
said  public  street  crossing,  through  the  negligence  of  defendant's  ser- 
vants and  employees,  she  was  struck  by  a  locomotive  attached  to  one  of 
•defendant's  trains  and  severely  injured ;  that  she  was  at  the  time  a  small 
child,  and  unable  by  reason  of  her  extreme  youth  to  know  or  understand 
the  danger  to  be  apprehended  from  defendant's  locomotive  and  train ; 
that  said  train  was  at  the  time  run  by  the  servants  and  employees  of  said 
company  at  such  a  high  and  dangerous  rate  of  speed  as  that  it  could  not 
be  properly  controlled ;  that  said  servants  and  employees  had  a  full  and 
perfect  view  of  said  street  crossing  for  a  long  distance  before  reaching 
said  crossing,  and  of  the  plaintifiF  thereon,  and  by  the  exercise  of  ordi- 
nary care  could  and  would  have  seen  her  dangerous  situation  in  time  to 
have  prevented  said  injury ;  that  said  servants  and  employees  either  did 
not,  exercise  ordinary  care  by  which  they  failed  to  see  plaintiff,  or  that, 
seeing  her,  they  failed  and  neglected  to  use  due  care  or  take  proper  pre- 
cautions to  prevent  the  injury ;  and  that  had  it  not  been  for  the  negli- 
gence of  the  servants  and  agents  of  the  company  in  running  and  manag- 
ing said  locomotive  and  train  said  injury  would  not  have  been  received. 
And  she  further  avers  that  as  a  result  of  said  negligence  she  was  cut  and 
bruised,  and  has  been  seriously  and  permanently  injured  and  crippled, 
and  that  by  reason  thereof  she  has  sustained  damages  in  the  sum  of 
$10,000. 

Such,  in  substance,  are  the  allegations  of  the  plaintiff's  petition. 

Bach  and  all  of  these  allegations  and  averments  are  denied  by  the 
defendant  in  its  answer. 

Upon  the  issues  thus  presented,  the  burden  is  upon  the  plaintiff  to 
show,  by  a  preponderence  of  the  evidence,  before  she  can  recover,  the 
following  facts : 

First — ^That  she  received  an  injury  from  a  locomotive  and  train  pass- 
ing over  the  track  of  said  company,  and  run  and  operated  by  its  servants 
and  employees.  If  this  fact  is  not  shown,  then  plaintiff  cannot  recover. 
But  if  it  is  shown,  by  a  preponderance  of  the  evidence,  then  plaintiff 
must  go  further  and  show : 

Secondly — That  the  servants  and  employees  of  said  company  run- 
ning and  operating  said  locomotive  and  train,  were  guilty  of  negligence, 
either  in  failing  to  discover  the  presence  of  the  plaintiff  upon  the  track 
in  time  and  at  a  sufScient  distaace  to  prevent  the  injury,  or,  if  they  saw 
her  in  time  and  at  a  suflBdent  distance,  then  that  they  were  negligent  in 
not  making  proper  efforts  to  stop  the  train,  or  taking  necessary  precau- 
tions to  avoid  the  injory.  That  is,  before  plaintiff  can  recover,  it  must 
be  shown  that  she  was  injured,  and  that  such  injury  was  the  result  of 
the  negligence  of  the  servants  and  employees  of  the  company. 

It  is  averred  in  the  petition  that  the  defendant's  railroad  passed 
through  the  village  of  Wilmington,  and  across  what  is  known  as  Main 
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Street  in  said  village.  Is  this  true?  If  it  is,  as  it  is  admitted  that  said 
company  was  duly  incorporated  and  operating  its  road  under  the  laws  of 
the  state,  it  had  the  lawful  right  to  run  its  locomotives  and  trains  over 
its  road,  and  in  so  doing  to  cross  said  street. 

It  is  averred  in  the  petition,  that  at  the  time  of  the  alleged  injury 
plaintiff  was  passing  along  said  street  and  was  upon  the  railroad  track, 
where  the  same  crossed  said  street.  Is  this  true?  If  it  is,  then  if  said 
street  was  a  public  street  and  highway  the  plaintiff  had  the  legal  right  to 
be  upon  and  pass  along  and  over  said  street,  at  the  place  where  the  track 
of  said  company  crossed  the  same. 

If  you  find  that  plaintiff  went  upon  the  track  of  the  defendant  com* 
pany  at  the  place  where  said  track  crossed  said  street,  and  that  while  she 
was  thus  upon  the  track  a  locomotive  and  train  of  the  defendant  ap- 
proached said  crossing,  in  passing  over  the  track,  then  it  became  the 
duty  of  those  in  charge  of  said  locomotive  and  train  to  use  all  reasonable 
and  ordinary  care  to  avoid  doing  an  injury  to  the  plaintiff. 

Ordinary  care  is  that  degree  of  care  which  persons  of  ordinary  care 
and  prudence  are  accustomed  to  use  and  employ  under  the  same  or  sim- 
ilar circumstances,  having  due  regard  to  the  rights  of  others  and  the  ob- 
jects to  be  accomplished.  .  • 

As  thus  defined,  the  term  * 'ordinary  care'*  has  not  only  an  absolute 
but  also  a  relative  signification.  It  is  to  be  such  care  as  prudent  persons 
are  accustomed  to  exercise  under  the  peculiar  circumstances  of  each  case. 
If  called  into  exercise,  under  circumstances  of  peculiar  peril,  a  greater 
amount  of  care  is  required  than  where  the  circumstances  are  less  peril- 
ous ;  because  prudent  and  careful  persons,  having  in  view  the  object  to 
be  attained  and  the  just  rights  of  others,  are  in  such  cases  accustomed  to 
exercise  more  care  than  in  cases  less  perilous.  The  attendant  circum- 
stances are  always  to  be  regarded  in  determining  whether  ordinary  care 
has  been  exercised  or  not. 

If  you  find  that  plaintiff,  being  upon  the  track  of  the  defendant 
company  at  such  street  crossing,  was  injured  by  a  train  passing  over  said 
track,  then  in  determining  whether  the  servants  of  said  company,  in 
control  of  said  train,  used  ordinary  care  to  avoid  such  injury  or  were 
guilty  of  negligence  toward  the  plaintiff,  which  resulted  in  her  being  in- 
jured, you  will  look  to  all  the  circumstances  as  they  existed  at  the  time 
as  disclosed  by  the  evidence. 

It  is  the  duty  of  an  engineer,  in  charge  of  a  running  train,  to  keep 
a  careful  lookout  ahead  of  the  train  for  such  objects  or  persons  as  may 
be  upon  the  track.  He  should  keep  a  more  careful  lookout  when  ap. 
proaching  road  crossings  than  when  passing  through  farms  remote  from 
such  crossings.  And  he  should  keep  a  yet  more  careful  watch  ahead  of 
the  train  when  approaching  street  crossings  in  cities  or  villages  upon 
which  he  may  reasonably  expect  persons  to  be  passing  at  any  time. 
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If  you  find  in  this  case  that  the  engineer  in  charge  of  the  train 
failed  to  see  the  plaintiff  in  time  to  stop  the  train  before  reaching  her, 
then  you  will  look  to  the  evidence  to  see  whether  his  failure  to  see  her 
was  or  was  not  the  result  of  his  neglecting  to  use  due  care  in  keeping  a 
lookout  over  the  track  ahead  of  the  train.  In  determining  this  question 
you  should  take  into  consideration  the  size  of  plaintiff  and  her  position, 
on  the  track  as  shown  by  the  evidence ;  the  color  of  her  clothing ;  the 
condition  of  the  track  and  ground  at  the  place  where  she  was ;  whether 
the  track  east  of  the  place  was  straight  and,  if  so,  for  what  distance ; 
whether  there  was  or  was  not  anything  to  obstruct  the  view  from  the 
•engine ;  the  kind  of  day  it  was,  whether  clear  and  warm  or  otherwise ; 
the  direction  the  train  was  going  at  the  time  and  the  position  of  the  sun ; 
and  all  other  facts  in  evidence  which  may  throw  any  light  upon  the 
-question.  And  if  you  find  that  the  engineer  did  fail  to  see  the  plaintiff 
in  time  to  prevent  the  injury,  and  that  his  failing  to  see  her  was  the  re- 
sult of  his  not  using  due  care  in  keeping  a  lookout  ahead  of  the  train, 
4ind  that  plaintiff  was  injured  in  consequence  of  such  want  of  care,  then 
the  company  is  liable  therefor. 

Again,  it  is  the  duty  of  those  in  charge  of  a  train  approaching  pub- 
lic crossings  in  cities  or  villages,  to  so  far  reduce  the  speed  of  the  train 
that  it  can  be  controlled  and  stopped  in  a  reasonably  short  time  and 
within  a  reasonable  distance. 

If  you  find  in  this  case  that  the  engineer  in  charge  of  the  train  saw 
plaintiff  in .  time  and  A  a  sufficient  distance  from  the  crossing  to  have 
stopped  the  train,  if  it  had  been  running  at  a  reasonable  and  proper  rate 
of  speed,  and  thereby  prevented  the  injury,  but  that  the  train  was  run  at 
-such  a  high  rate  of  speed  that  it  was  impossible,  after  the  engineer  saw 
plaintiff,  to  control  and  stop  it  in  time  to  avoid  the  injury,  then  the  run- 
ning of  the  train  at  such  a  high  rate  of  speed  would  constitute  negligenc^ 
on  the  part  of  the  defendant,  and  plaintiff  would  be  entitled  to  recover* 
if  she  was  injured  by  reason  thereof.  You  will  determine  from  the  evi- 
-dence,  as  accurately  as  possible,  the  rate  of  speed  at  which  the  train  was 
in  fact  running,  and  then,  from  the  evidence,  and  taking  into  considera- 
tion the  grade  of  the  track  and  all  the  facts,  determine  whether  the  train 
was  running  at  a  reasonable  and  proper  or  an  unreasonable  and  improper 
rate  of  speed.  And  if  you  find  that  those  in  charge  of  the  train  were 
negligent  in  failing  to  reduce  the  speed  of  the  train  as  it  approached  the 
crossing,  and  that  it  was  running  at  an  unreasonable  and  improper  rate 
of  speed,  and  that  the  injury  to  the  plaintiff  was  the  result  of  such  neg- 
ligence,  then  the  defendant  is  liable. 

I  have  said  to  you  that  in  determining  in  any  particular  case 
whether  ordinary  care  has  been  exercised  or  not,  all  the  attending  cir- 
cumstances are  to  be  regarded.  The  amount  of  care  taken  should  be  in 
proportion  to  the  risk  incurred.  Greater  care  should  be  taken  to  avoid 
doing  an  injury  to  a  young  child  then  would  be  required  in  the  case  of 
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an  adult  person  in  a  like  position  of  danger.  When  an  engineer  in  charge 
of  a  train  discovers  an  adult  person  on  the  track  ahead  of  the  train,  and 
there  is  nothing  in  the  appearance  or  conduct  of  the  person  to  indicate 
that  he  or  she  is  deaf,  insane,  intoxicated  or  otherwise  incapable  of  usin^ 
the  senses  and  exercising  discretion,  the  engineer  may  reasonably  expect 
that  such  person  will  heed  a  warning  signal,  if  given  in  time,  and  get  off 
the  track.  But  in  the  case  of  a  child  of  such  tender  age  as  to  be  incapa- 
ble of  exercising  reason  and  discretion,  he  cannot  safely  presume  that  it 
will  give  heed  to  the  warning  of  the  whistle.  He  should  at  once  take 
steps  to  stop  the  train.  As  soon  as  the  engineer  in  this  case  saw  that 
the  object  on  the  track  was  a  child,  if  from  her  size  and  actions  he  knew 
or  might  reasonably  have  known  that  she  was  too  young  and  small  ta 
know  or  understand  the  danger  of  her  position  or  act  with  discretion,  it 
became  his  duty,  in  the  exercise  of  ordinary  care,  not  only  to  sound  the 
danger  whistle,  but  as  quickly  as  was  reasonably  possible  to  make  use  of 
and  employ  every  means  and  appliance  at  hand  and  under  his  control  ta 
stop  the  train  before  it  reached  her.  And  if  he  failed  to  do  so,  you 
would  be  warranted  in  finding  that  there  was  negligence,  and  if  the 
injury  was  occasioned  by  such  failure  the  defendant  would  be  liable. 

Now,  gentlemen,  you  must  carefully  weigh  and  consider  all  the  evi- 
dence in  the  case,  bearing  upon  the  question  of  the  alleged  negligence  on 
the  part  of  the  servants  and  employees  of  the  company  in  charge  of  the 
train.  If  you  find  that  plaintiff  was  injured  by  the  train,  this  fact  alone 
will  not  warrant  you  in  finding  that  there  was  Negligence.  Some  fact 
or  circumstance  of  negligence  must  be  shown  by  the  evidence,  before  the 
company  can  be  held  liable.  If  the  engineer  used  due  care  in  keeping  a 
lookout  ahead  of  the  train ;  if  he  discovered  the  presence  of  plaintiff  on 
the  track  as  soon  as,  under  all  the  circumstances,  he  could  reasonably 
have  done  so ;  if  the  train  at  the  time  was  not  running  at  an  unreasona- 
ble and  improper  rate  of  speed,  and  if,  as  soon  as  he  saw  the  object  on 
the  track  was  a  child,  he  used  every  means  and  appliance  under  his  con- 
trol to  stop  the  train  and  avoid  injuring  her — in  short,  if  the  servants  of 
the  company  used  reasonable  and  ordinary  care  under  all  the  circum- 
stances of  the  case  to  prevent  the  injury,  the  company  is  not  liable. 

If  you  find  that  defendant's  train  was  in  charge  of  a  competent  and 
skillful  engineer,  and  that  the  object,  which  afterwards  turned  out  to  be 
the  plaintiff,  by  reason  of  its  color,  shape  and  size  might  be  easily  mis- 
taken for  an  empty  sack  or  other  similar  object  by  a  skillful,  careful  and 
competent  engineer,  and  was,  in  fact,  so  mistaken  by  the  engineer  in 
charge  of  the  train,  until  he  was  too  close  to  plaintiff  to  stop  the  train* 
and  that  he  was  on  the  lookout  ahead  of  the  train  and  used  due  care  ta 
ascertain  the  nature  of  the  object,  and  that  the  injury  occurred  by  the 
reason  of  such  mistake  alone,  and  without  negligence,  then  plaintiff  can- 
not recover. 
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But  if  there  was  negligence — that  is,  if  the  engineer  failed  to  use 
reasonable  and  ordinary  care  to  discover  the  nature  of  the  object  on  the 
track,  or  if  after  he  discovered  that  it  was  a  child,  he  failed  to  use  due 
care  to  prevent  the  injury — the  company  is  liable. 

Evidence  has  been  given  tending  to  show  that  the  plaintiff  was  not 
on  the  street  crossing  at  the  time  of  the  injury,  but  a  short  distance  from 
the  street  on  the  property  of  the  company ;  and  it  is  claimed  that  if  this  is 
shown,  she  was  a  trespasser,  and  that  the  company  would  not  be  liable 
for  an  injury  to  her.  unless  its  servants  acted  wantonly,  recklessly  or 
maliciously.  But  if  you  find  that  she  was  a  child  under  two  years  of  age 
and  incapable  of  knowing  or  understanding  that  she  ought  not  to  go 
upon  the  track  at  a  place  other  than  the  crossing,  she  is  not  to  be  treated 
as  a  trespasser,  and  the  company  will  be  liable,  if  she  was  injured  by  the 
negligence  of  its  servants,  without  showing  that  they  acted  either  want- 
only, recklessly  or  maliciously. 

It  is  claimed  on  behalf  of  the  company  that  plaintiff  was  not  struck 
or  injured  by  the  train,  but  that,  as  the  train  approached  her,  she  stepped 
off  the  track,  and  that  in  so  doing  she  tripped  and  fell  and  rolled  down 
the  embankment,  and  that  whatever  injury  she  received  was  occasioned 
by  the  fall  or  by  striking  something  in  rolling  down  or  at  the  foot  of 
the  embankment.  If  the  jury  occurred  in  this  way,  the  defendant  is  not 
liable.    Unless  she  was  injured  by  the  train,  she  cannot  recover. 

But  if  the  engine  struck  her  and  she  was  injured  by  striking  some 
object  upon  the  grotknd,  in  either  case  it  would  be  an  injury  done  by 
the  train,  and  if  occasioned  by  the  negligence  of  the  servants  of  the  com- 
pany, she  would  be  entitled  to  recover  therefor. 

You  will  look  to  all  the  evidence  bearing  upon  the  questions  at  issue. 
If  you  find  that  it  is  shown,  by  a  preponderance  of  the  evidence,  that 
plaintiff  was  injured  by  a  train  of  the  defendant  company,  and  that  such 
injury  resulted  from  the  negligence  of  the  servants  of  the  company,  and 
in  charge  of  the  train,  plaintiff  will  be  entitled  to  recover.  But  if  it  is 
not  shown  that  she  was  injured  by  the  train,  or  if  this  is  shown,  but  you 
do  not  find  that  there  was  negligence  on  the  part  of  the  servants  of  the 
company  which  caused  the  injury,  then  the  plaintiff  cannot  recover. 

If  you  find  in  favor  of  the  plaintiff,  then  in  estimating  the  amount 
of  damages  you  will  take  into  account  the  decree  of  suffering  caused  by 
the  injury,  the  liature  of  the  injury  itself,  whether  it  was  temporary  or 
permanent  in  its  effects  upon  her ;  and  if  you  find  that  her  arm  was 
injured,  then  consider  to  what  extent,  if  any,  there  is  a  deformity  of  the 
arm,  and  in  the  light  of  all  the  evidence  as  to  the  nature  and  effect  of 
the  injury,  award  such  damages  as  you,  in  the  exercise  of  your  best 
judgment,  deem  right  and  just. 

Neither  the  fact  that  the  plaintiff  in  this  case  may  be  a  small  child 
not  the  fact  that  the  defendant  is  a  railroad  corporation  must  be  allowed 
to  influence  your  verdict.    If  you  find  for  the  plaintiff,  she  will  be  enti- 
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tied  to  recover  such  sum  as  will  be  a  fair  and  reasonable  compensation 
for  the  injury  received. 

Now,  gentlemen,  you  are  the  sole  judges  of  all  questions  of  iact* 
You  judge  of  the  credibility  of  the  witnesses  and  the  weight  of  the  evi- 
dence. In  determining  what  weight  and  credit  shall  be  given  to  the 
testimony  of  any  witness,  you  shall  consider  the  manner  of  the  witness 
in  testifying  ;  the  interest  which  any  witness  may  have  in  the  result  of 
the  case ;  any  bias  or  prejudice  which  any  witness  may  have  shown  for 
or  against  either  party  to  the  suit ;  the  opportunities  which  any  witness 
may  have  had  to  know  the  truth  as  to  the  matters  about  which  he  testi- 
fies the  reasonable  nature  of  the  testimony  of  any  witness — these  and  all 
other  facts  and  circumstances,  which  in  your  judgments  ought  to  affect 
the  weight  and  credit  to  be  given  to  the  testimony  of  all  the  witnesses  ; 
and  after  carefully  considering  all  the  evidence  you  will  return  such  ver- 
dict as  is  warranted  by  the  evidence  under  the  law  as  given  you  by  the 
court. 

The  special  charges  heretofore  given  you  are  to  be  taken  in  connec- 
tion with  this  general  charge  as  stating  the  law  applicable  to  the  case. 

In  the  answer  of  the  defendant  and  in  the  reply  thereto,  there  is  an 
issue  raised  as  to  whether  the  defendant  company  was  liable  to  be  sued 
in  this  county  at  the  time  the  action  was  brought.  With  this  issue  you, 
as  jurors,  have  nothing  to  do. 

If  you  should  find  from  the  evidence  that  the  mother  of  the  plain- 
tiff was  careless  and  negligent  in  permitting  her  to  go  upon  the  street 
where  she  might  pass  over  or  get  upon  the  railroad  track,  such  negligence 
of  the  mother  cannot  be  imputed  to  the  child,  and  will  not  prevent  the 
plaintiff  from  recovering,  if  she  was,  in  fact,  injured  by  the  train,  through 
the  negligence  of  the  servants  of  the  company.  If  plaintiff  was  so  yomiff 
that  she  was  incapable  of  exercising  judgment  and  discretion  or  of 
apprehending  her  danger,  she,  herself,  could  not  be  charged  with  n^li- 
gently  contributing  to  her  own  injury  by  being  on  the  track,  or  failing 
to  heed  the  warning  signal. 

F.  M,  Clevenger  and  Mills  &  Clevenger,  for  plaintiff. 

Hayes  &  Swaim,  for  defendant. 
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JOINT  ACTIONS— CORPORATIONS— SUMMONS. 

[Jackson  Common  Pleas,  1899.] 

Michael  Stanton  v.  Enquirer  Co.   and  John  E.  Slyvester,  Jr. 

1.  Section  6026,  Rev.  Stat.,  not  Exci,usive. 

The  word  **may,''  as  used  in  sec.  6026,  Rev.  Stat,  providing  that  an  action 
against  a  corporation  created  under  the  laws  of  this  state  tnay  be  brought  in 
the  county  where  such  corporation  is  situate,  has  its  principal  office  or  place 
of  business,  or  in  which  such  corporation  has  an  office  or  agent,  or  in  any 
county  in  which  a  summons  may  be  served  upon  the  president,  chairman  or 
president  of  the  board  of  directors  or  trustees  or  other  chief  officer,  is  used 
in  its  proper  sense ;  said  section  is,  therefore,  permissive,  not  exclusive. 

2.  Section  5026,  Rev.  Stat.,  not  Appi«icabi«b  to  Joint  Actions. 

Section  5026,  Rev.  Stat.,  provides  only  for  actions  against  a  corporation  singly 
and  was  not  intended  to,  and  does  not,  include  an  action  against  two  or  more 
corporations  or  a  corporation  and  an  individual. 

a  Section  6031,  Rrv.  Stat.,  not  Exci^usive. 

Theprovisionsof  sec.  6031,  Rev.  Stat.,  to  the  eflFect  that  "every  other  action 
must  be  brought  in  the  county  where  a  defendant  resides  or  may  be  sum- 
moned," while  excluding  cases  antecedently  provided  for,  does  not  exclude 
cases  not  antecedently  provided  for. 

4.  Summons  May  Issue  to  Another  County  Against  Corporation. 

An  action  against  a  natural  person  and  a  domestic  corporation  jointly  is  rightly 
brought  in  the  county  where  such  natural  person  resides,  under  sec.  5031, 
Rev.  Stat,  and  under  sec.  5038,  Rev.  Stat,  summons  may  be  issued  to  and 
served  upon  the  corporation  in  another  county. 

MIDDI.ETON,  J. 

This  is  an  action  for  damages  for  an  alleged  libelons  publication 
made  in  the  Cincinnati  Enquirer  of  date  of  August  21, 1898. 

It  appears  from  the  petition  that  the  Enquirer  Company,  one  of  the 
defendants,  is  a  corportion  duly  organized  under  the  laws  of  this  state, 
and  situate  in  Hamilton  county ;  that  it  has,  and  had  its  principal  office 
or  place  of  business  in  said  county.  Upon  the  filing  of  the  petition  a 
summons  was  issued  for  the  defendant  company  directed  to  the  sheriff 
of  Hamilton  county,  and  service  was  made  upon  it  in  that  county. 

The  other  defendant,  John  E.  Sylvester,  Jr.,  is  a  resident  of  this 
county. 

The  case  comes  before  the  court  upon  a  motion  to  quash  the  service 
of  the  summons  made  upon  the  defendant  company  in  Hamilton  county. 

In  support  of  this  motion  it  is  claimed  by  the  Enquirer  Company, 
First — ^That  the  return  of  the  sheriff  is  defective. 

Second — That  there  is  no  authority  for  issuing  a  summons  to  Ham- 
ilton county  for  service  upon  said  defendant,  the  Enquirer  Company. 

Upon  the  application  of  the  plaintiff,  leave  will  be  given  to  amend 
the  return  made  by  the  sheriff  of  Hamilton  county  of  service  upon  the 
Enquirer  Company,  and  this  disposes  of  the  first  ground  alleged  in 
support  of  this  motion. 
61  S  &  C  P.    VoL  9 
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The  second  ground  presents  a  question  of  far  more  interest  and 
greater  difficulty  in  determining. 

The  defendant  company  is  a  domestic  corporation.  It  is  admitted 
that  it  is  situate  in  Hamilton  county ;  that  it  has  and  had  its  principal 
office  x>r  place  of  business  in  said  Hamilton  county,  and  that  it  has  no 
office,  or  officer  or  place  of  business  or  agent  in  this  county. 

By  reason  of  these  facts  it  is  urged  by  the  defendant  company  that 
under  sec.  5026,  Rev.  Stat.,  this  action  cannot  be  maintained  against  it 
in  this  county. 

It  is  claimed  that  sec.  6026,  Rev.  Stat,  is  exclusive  or  to  where  an 
action  can  be  brought  against  domestic  corporations — that  it  is  mandatory, 
and  not  permissive — and,  therefore,  by  the  provisions  of  this  section  it 
is  excluded  from  the  jurisdiction  of  the  court  in  this  case. 

**The  chapter  of  the  civil  code  on  the  venue  of  actions  prescribes 
reasonable  and  convenient  rules  with  respect  to  the  places  where  actions 
may  be  prosecuted,  which  like  other  provisions  of  the  code,  must  be 
construed  liberally,  with  a  view  of  advancing  the  remedies  it  aflFords." 
Osbom  V.  Lidy,  61  Ohio  St.,  97. 

Section  6026,  Rev.  Stat,  provides,  in  substance,  'that  an  action 
against  a  corporation  created  under  the  laws  of  this  state,  may  be  brought 
in  the  county  where  such  corporation  is  situate,  or  has  or  had  its  prin- 
cipal office  or  place  of  business,  or  in  which  such  corporation  has  an 
office  or  agent,  or  in  any  county  in  which  a  summons  may  be  served 
upon  the  president,  chairman  or  president  of  the  board  of  directors,  or 
trustees  or  other  chief  officer. 

If  the  contention  of  the  defendant  company  is  correct  **»wj/**  in  this 
section  should  be  read  must. 

This  construction  was  adopted  in  Kinsey  v.  Steel  and  Iron  Works, 
6  Dec,  446, — a  Hamilton  county  case. 

But  in  Osborn  v.  Lidy,  supra,  the  court,  construing  the  provisions 
of  sec.  5081  of  the  same  chapter,  says  that  **may"  and  "must"  as  used  in 
that  section,  and  in  other  sections  of  said  chapter,  appear  to  have  been 
used  in  their  proper  sense,  and  that  the  precise  meaning  of  both  words 
was  intended  when  and  where  they  were  used. 

A  careful  consideration  of  the  legislative  intent,  as  it  appears  from 
the  different  sections  in  which  these  two  words  are  to  be  found  in  this 
chapter,  certainly  supports  this  construction  of  sec.  6026. 

I  think  the  legislature  in  the  enactment  of  these  diflferent  sections 
said  what  was  meant,  and  meant  what  was  said,  and  I  therefore  hold 
that  the  provisions  of  sec.  6026,  Rev.  Stat.,  are  permissive  and  not  exclu- 
sive. 

If  then,  this  section  is  not  exclusive,  can  this  action  be  maintained 
against  the  defendant  company  under  the  provisions  of  any  other  section 
of  this  chapter  ? 
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If  it  can,  it  must  be  under  sec.  6081,  Rev.  Stat.  This  section  pro- 
vides, in  substance,  as  follows :  "  Every  other  action  must  be  brought 
in  the  county  where  a  defendant  resides  or  may  be  summoned.'* 

Now  it  is  claimed  by  the  defendant  company,  under  the  authority  of 
Directors  v.  Toledo,  16  Ohio  St..  409, 411,  that  the  word  **  other  "  in  this 
section  excludes  from  the  operation,  of  the  section,  cases  antecedently 
provided  for,  and  that  therefore  all  actions  against  corporations  being 
antecedently  provided  for  in  section  5026,  Rev.  Stat.,  are  expressly 
excluded  from  the  provisions  of  sec.  5081,  Rev.  Stat. 

I  do  not  so  construe  the  holding  of  the  Supreme  Court  in  the  case 
just  cited.  While  it  is  true  that  the  court  says  that  the  word  '*  other  '^ 
excludes  from  the  operation  of  the  section  cases  antecedently  provided 
for,  it  does  not  necessarily  follow  that  cases  not  antecedently  provided  for 
are  excluded. 

Now  is  there  any  provision  made  in  any  section  antecedent  to  sec, 
5081,  Rev.  Stat.,  for  actions  against  two  or  more  corporations  jointly,  or 
against  a  corporation  and  a  natural  person  jointly,  as  in  this  case? 

This  certainly  must  have  presented  itself  to  the  legislative  mind  in 
the  enactment  of  this  chapter, — that  such  cases  necessarily  must  arise, 
and  if  such  a  construction  of  sec.  5031  is  correct,  and  said  section  does 
not  apply,  then  there  are  absolutely  no  provisions  by  which  a  corpora- 
tion and  an  individual  can  be  sued  together  in  any  county  outside  of  the 
residence  of  the  corporation,  and  a  suit  can  not  be  maintained  at  all 
against  two  corporations  jointly,  if  they  are  residents  of  diflferent  coun- 
ties.  Swan  V.  Railroad  Co.,  4  Dec,  71. 

If  this  was  intended,  then  it  can  be  said  that  corporations  enjoy  im- 
munities not  granted  to  them  and  that  a  citizen  is  not  protected  in  his 
right  to  enforce  a  claim  against  a  corporation  as  he  is  against  a  natural 
person  under  the  law  of  this  state. 

Section  5026,  Rev.  Stat.,  provides  only  for  actions  against  a  corpora- 
tion singly,  and  does  not  include  and  was  not  intended  to  include  an  ac- 
tion against  two  or  more  corporations,  or  a  corporation  and  an  individual, 

"In  the  construction  of  the  statutes  where  one  view  will  grant 
special  privileges  and  deny  to  all  full  protection  of  the  law,  and  another 
will  not,  the  latter  for  that  reason  alone,  if  no  other  exists,  will  be 
taken." 

This  action  is  rightly  brought  in  this  county  against  the  defendant^ 
John  E.  Sylvester,  Jr,. 

If  the  Enquirer  Company  was  not  a  domestic  corporation,  no  ques- 
tion could  be  raised  as  to  the  right  of  the  plaintiflF  under  sec.  5038,  Rev* 
Stat.,  to  have  summons  issue  to  Hamilton  county  for  this  defendant,  and 
I  see  nothing  to  substantiate  the  claim  that  because  the  Enquirer  Com- 
pany is  a  corporation  it  is  excluded  from  the  provisions  of  sec.  5038,  Rev- 
Stat. 
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I  hold  that  under  the  provisions  of  sec.  6031,  Rev.  Stat.,  the  venne 
•of  this  action  as  to  the  Enquirer  Company  is  fixed,  and  under  sec.  5088, 
Rev.  Stat.,  a  summons  may  be  issued  to  Hamilton  county  against  it,  at 
the  plaintiflPs  request. 

The  motion  therefore  will  be  overruled.  Exceptions  will  be  noted, 
^nd  the  defendant  company  will  be  given  leave  to  answer  on  or  before 
the  first  day  pf  February,  1900. 

McGilliaray  <Sf  Holcomby  for  Plaintiff. 

Murray  <Sf  Hogan^  for  Defendants. 


*  CHILDREN— NEGLIGENCE. 

[Superior  Court  of  Cincinnati,  Decen^ber,  1898,  General  Term.] 

lyouis  Picker  v.  C,  C,  C.  &  St.  L.  Ry.  Co. 

1.  Chii^drbn— Rui«B  AS  TO  Carb  Rbquirbd. 

Children,  i/^herever  they  go,  must  be  expected  to  act  upon  childish  instincts 
and  impulses,  and  those  who  are  char>i:eable  with  a  duty  of  care  and  caution 
towards  them,  must  calculate  upon  this  and  take  precaution  accordingly. 

2.  Carb  and  Contributory  Nbgligbncb— For  the  Jury. 

Where  there  is  an  open  way  along^  a  railroad  track,  upon  which  children  are  per- 
mitted to  stroll,  it  cannot  be  said,  as  a  matter  of  taw,  that  the  running  of  a 
<car  silently,  and  without  warning,  along  the  railroad  track,  was  an  ezerdbe 
•of  the  care  which  an  ordinarily  prudent  persan  wotdd  exercise  nnder  the 
circumstances ;  nor  can  it  be  said,  as  a  matter  of  law,  that  a  child  of  ^y^  years, 
in  going  suddenly  upon  the  track,  was  guilty  of  contributory  negligence. 
The  question,  under  such  circumstances,  should  have  been  left  to  the  jury. 

Smith,  J. 

This  was  an  action  brought  against  the  defendant  in  error  by  Louis 
Picker,  a  minor  under  the  age  of  five  years,  to  recover  damages  caused 
by  the  wheel  of  one  of  the  box  cars  of  defendant  running  over  and  crush- 
ing his  foot,  on  Sunday  morning,  September  29,  1894. 

At  the  conclusion  of  the  testimony  introduced  by  the  plaintiff,  the 
•court  on  motion  of  the  defendant,  arrested  the  case  from  the  jury  and 
•directed  a  verdict  for  the  defendant.  The  plaintifi  prosecutes  error  to 
this  action  ot  the  court. 

It  appears  from  the  evidence  that  there  are  three  tracks  of  the 
defendant  railroad  running  parallel  with  the  company's  freight  house, 
iK>uth  of  Pearl  street,  from  Central  avenue  to  Smith  street  (John  street 
stopping  at  the  freight  house  and  not  crossing  the  tracks).  South  of 
these  three  tracks,  running  east  and  west,  are  three  other  such  tracks 
belonging  to  the  Baltimore  &  Ohio  Southwestern  Railway  Company. 
Between  the  north  Baltimore  &  Ohio  Southwestern  railway  track  and 
the  south  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  track  there  is  a 
apace  of  about  twenty-two  feet  running  from  Central  avenue  to  Smith 
street.  The  entrances  to  this  space  of  twenty-two  feet  extending  for 
two  squares  was  not  fenced  or  guarded  in  any  way,  and  persons  of  all 
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kinds  including  children,  went  upon  it  at  will  without  protest  from  the 
defendant. 

On  the  Sunday  morning  complained  of  the  child  injured  was  walk- 
ing along  this  way  with  a  number  of  its  companions  when,  attracted  by 
something  on  the  track  or  beyond  it,  it  stepped  upon  one  of  the  tracks 
of  the  defendant  company,  and  before  it'  could  get  back  was  run  over 
by  a  freight  car  which  was  moving  along  the  track.  The  car  gave  no 
warning  of  any  kind  of  its  approach,  although  the  evidence  does  sho^ 
that  a  brakeman  was  upon  it  who  had  charge  of  if. 

The  contention  of  the  defendant  is  that  the  child  went  suddenly 
upon  the  track  and  was  entirely  to  blame,  and  the  defendant  was  guilty 
of  no  negligence  whatever. 

In  view  of  the  fact  that  there  was  testimony  tending  to  show  that 
the  defendant  permitted  children  to  travel  this  way,  and  that  childrea 
of  the  age  of  five  years  have  but  little,  if  any,  discretion,  and  act  upoa 
childish  instincts,  we  are  not  prepared  to  announce  as  a  matter  of  law 
that  the  running  of  a  car  silently  along  the  tracks  without  giving  warn- 
ing to  children  who  may  happen  to  be  upon  the  way  is  an  exercise  of 
such  care  as  an  ordinarily  prudent  person  would  exercise  under  the  cir- 
cumstances. It  is  true  a  jury  may  regard  the  care  exercised  by  the 
defendant  as  sufficient,  but  the  question  in  our  judgment  is  one  for  the 
jury,  and  not  for  the  court.  Harriman  v.  Railway  Co.,  46  Ohio  St, 
11;  Cmcinnati  Street  Railway  Co.  v.  Snell.  64  Ohio  St.,  201. 

In  Harriman  v.  Railway  Co.,  supra^  our  Supreme  Court  cites,  with 
approval,  from  an  opinion  of  Judge  Cooley,  the  following  language, 
which  we  think  pertinent  to  the  case  at  bar: 

"The  moving  about  of  the  children  upon  the  land  where  they  were 
at  liberty  to  go,  while  they  were  not  actiially  employed,  was  as  much 
an  incident  to  their  being  there,  as  is  the  loitering  or  playing  of  childen 
outside  the  traveled  part  of  the  highway,  as  they  go  upon  it  to  school 
or  upon  errands.  Children,  wherever  they  go,  must  be  expected  to  act 
upon  childish  instincts  and  impulses;  and  others  who  are  chargeable 
with  a  duty  of  care  and  caution  towards  them,  must  calculate  upon  this, 
and  take  precaution  accordingly." 

As  to  the  contributory  negligence  of  the  child,  we  certainly  can  not 
say,  as  a  matter  of  law,  that  a  child  of  five  years,  acting  as  this  child 
did,  was  guilty  of  contributory  negligence. 

Judgment  reversed. 

Scott  Bonham,  tor  plaintiff. 

Harmon^  Colston^  Goldsmith  &  Hoadly^  for  defendant. 
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CONSTITUTIONAL  LAW— ASSESSMENTS. 

[Superior  Court  of  Cincinnati,  General  Term,  February,  ld99.1 

Theodore  Smith  et  ai,.  v.  Cincinnati  et  al. 

1.  CiMSsiPiCATioN  OP  Cities  in  Assessment  Laws,  Vaud. 

Section  2264^.  Rev.  Stat,  providing  that  '*  In  cities  of  the  first  and  third  grade 
of  the  first  class  and  in  cities  of  the  second  class,  third  grade  a,*'  assessments 
may  be  made  on  the  abutting  and  adiacent,  contiguous  or  other  benefited  lots 
and  lands  in  the  corporation  according  to  benefits,  or  according  to  values  or 
by  the  abutting  foot  of  the  property  bounding  and  abutting  the  improve- 
ment, subject  to  the  restrictions  of  sec.  2264  Rev.  Stat,  is  not  unconstitu- 
tional on  account  of  a  lack  of  uniform  operation  although  limited  to  cities  of 
the  grades  and  classes  named.  Cincinnati  v.  Connor,  55  Ohio  St.,  82,  fol- 
lowed.   Gaylord  v.  Hubbard,  56  Ohio  St.,  25,  distinguished. 

2.  Street  of  Varying  Width— Uniform  Assessment. 

If  it  was  intended  to  charge  each  abutter  with  the  actual  cost  of  the  improve- 
ment in  front  of  his  property,  the  legislature  would  have  so  provided  in 
express  terms.  Therefore,  although  the  street  improved  is  of  varying  widths, 
the  assessment  is  not  required  to  be  graduated  accordingly  but  may  be  uni- 
form for  the  whole  street. 

Jackson,  J. 

The  plaintifts,  as  property  owners  on  John  street  in  this  city,  seek 
to  enjoin  the  collection  of  an  assessment  for  the  improvement  of  John 
street,  from  Fourth  to  York  streets. 

On  April  6,  1894,  the  board  of  administration  duly  passed  a  resolu- 
tion declaring  the  necessity  of  improving  John  street,  from  Fourth  street 
to  York  street,  with  asphalt,  one-half  of  the  cost  and  expense  of  which, 
it  was  provided,  should  be  paid  by  the  abutting  property  owners,  to  be 
assessed  by  the  abutting  foot  upon  the  parcels  'of  land  bounding  and 
abutting  thereon,  in  the  manner  provided  by  law.  On  July  26,  1894, 
an  ordinance  for  the  said  improvement  was  duly  passed,  and  thereafter 
on  November  28,  1895,  the  board  of  administration  passed  an  assessing 
ordinance  levying  and  assessing  one-half  of  the  cost  upon  the  abutting 
property  owners,  by  the  abutting  foot,  of  the  several  lots  of  land  boupd- 
ing  and  abutting  on  John  street  from  Fourth  street  to  York  street. 

It  appears  that  the  different  lots  of  the  plaintifis,  which  are  folly 
described  in  the  petition  herein,  '  *are  not  abutting  property  with  refer- 
•ence  to  John  street,  but,  as  a  matter  of  fact,  only  bound  upon  said  John 
street;  ^  ^  ^  that  all  of  said  lots  described  are  comer  lots  having 
their  frontage  upon  lateral  streets  with  reference  to  John  street,  fronting 
for  width  upon  said  lateral  streets  and  running  for  depth  with  John 
Btreet/'  Therefore  it  is  contended  that  the  assessment  is  ill^;al,  be- 
cause, as  it  is  claimed,  the  city  had  no  authority  to  assess  property 
bounding  upon  a  street,  the  power  being  to  assess  only  abutting  prop- 
erty. And  it  is  argued  that  the  assessment  could  not  be  made  upon 
the  full  length  of  property  botmding  upon  John  street,  but  only  upon 
such  length  of  the  property  on  John  street  as  equals  the  frontage  of  said 
property  abutting  upon  the  lateral  streets. 
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It  further  appears  that  John  street,  where  said  improvements  have 
been  made,  is  of  varying  widths,  to-wit:  From  Fourth  street  to  Fifth 
street  it  is  sixty  feet  wide;  from  Fifth  street  to  Chestnut  street,  it  is 
forty  feet  wide;  and  from  Chestnut  street  to  York  street,  it  is  fifty  feet 
wide;  and  that  between  curb  lines,  as  improved  from  Fourth  street  to 
Fifth  street,  it  is  thirty -six  feet  wide;  from  Fifth  street  to  Chestnut  street, 
twenty-four  feet  wide;  and  from  Chestnut  street  to  York  street,  thirty 
feet  wide. 

It  further  appears  that,  notwithstanding  said  varying  widths,  the 
board  of  administration  levied  and  assessed,  by  the  assessing  ordinance, 
a  uniform  rate  upon  each  foot  of  bounding  and  abutting  property,  to- 
wit:  The  uniform  rate  of  $4,040,497  per  foot.  It  is,  therefore,  claimed 
that  the  owners  of  property  upon  the  narrower  portions  of  John  street  are 
subjected  to  a  greater  burden  than  they  should  be  called  upon  to  bear 
with  reference  to  the  total  cost  of  said  improvement.  It  is  contended 
that  the  assessment  should  be  graduated  according  to  the  varying  widths 
of  the  street,  and,  proportioned  according  to  the  actual  cost  of  the  im- 
provement ot  the  several  portions  ol  the  street. 

The  first  question  presented  is  as  to  the  constitutionality  of  sec, 
22643,  Rev.  Stat.,  as  follows:  **In  cites  of  the  first  and  third  grade  ot 
the  first  class  and  in  cities  of  the  second  class,  third  grade  A,  in  making 
assessments  as  provided  for  in  section  2264,  of  the  Revised  Statutes,  said 
assessments  may  be  made  on  the  abutting  and  such  adjacent,  contigu- 
ous or  other  benefited  lots  and  lands  in  the  corporation,  either  in  propor- 
tion to  the  benefits  which  may  result  from  the  improvement,  or  accord- 
ing to  the  value  of  the  property  assessed,  or  by  the  abutting  foot  of  the 
property  bounding  and  abutting  the  improvement,  in  the  manner  and 
subject  to  the  restrictions  provided  in  said  section  2264.** 

Prior  to  the  enactment  of  this  section  the  rule  ,  was,  as  stated  in 
Haviland  v.  Columbus,  50  Ohio  St.,  471,  that  * 'comer  lots  improved  on 
the  lengthwise  side  are  assessable  on  the  front  foot  only  by  the  narrow 
frontage,  unless  the  architectural  front  is  on  the  long  side." 

It  is  contended  that  this  should  still  be  the  rule  of  assessment, 
because  of  tbe  alfeged  unconstitutionality  of  sec.  2264,  Rev.  Stat.,  which 
expressly  authorizes  assessment  upon  **the  abutting  foot  of  the  property 
bounding  and  abutting  the  improvement.*' 

It  is  insisted  that  the  section  in  question,  inasmuch  as  it  is  limited 
to  cities  of  the  first  and  third  grade  of  the  first  class  and  to  cities  of  the 
-second  class,  third  grade  A,  contravenes  sec.  26,  art.  II,  of  the  constitu- 
tion of  the  state,  which  provides  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state.  But  we  think  this 
•question  is  concluded  by  the  holding  of  the  Supreme  Court  in  Cincinnati 
V.  Connor,  55  Ohio  St.,  82.  The  question  there  presented  was  as  to  the 
•constitutionality  of  sec.  2271,  Rev.  Stat.,  as  follows:  ''In  cities  of  the 
£rst  grade  of  the  first  class,  and  in  corporations  in  counties  containing  a 
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4.  RulbAppwed. 

Where  it  appears  that  the  engineer  saw  the  child  at  a  snfficient  distance  from 
the  crossing  to  have  stopped  the  train  if  it  had  been  running  at  a  reasonable 
and  proper  rate  of  speea,  but  that  the  train  was  operated  at  such  a  high  rate 
of  speed  that  it  was  impossible  to  stop  it  in  time  to  avoid  the  injuij,  then 
the  running  of  the  train  at  such  a  high  rate  of  speed  constituted  negligence. 

6.  Presumption  as  to  Adui^ts  if  Warning  is  Given. 

When  an  engineer  discovers  an  adult  person  on  the  track,  and  there  is  nothing 
in  the  appearance  or  conduct  of  such  person  to  indicate  that  he  is  deaf,  insane, 
intoxicated  or  otherwise  incapable  of  using  his  senses  and  exercising  discre- 
tion, the  engineer  may  safely  assume  that  he  will  heed  a  warming  signal,  if 
given  in  time,  and  get  o£f  the  track. 

6.  No  SUCH  Presumption  as  to  Young  Chuj). 

In  the  case  of  a  little  child,  under  two  years  of  age,  he  cannot  safely  act  on 
such  an  assumption,  but  should,  at  once,  on  discovering  its  presence  on  the 
track,  at  a  crossing  or  elsewhere,  use  all  the  appliances  at  hand  to  stop  the 
train. 

7.  Engineer's  Reasonable  Mistake  Exonerating  Company. 

Where  it  appears  that  the  train  was  in  charge  of  a  competent  and  skillful 
engineer,  and  that  the  object  which  turned  out  to  be  the  plaintiff,  a  child,  by 
reason  qf  color,  shape  and  size,  might  easily  have  been  mistaken  for  an 
empty  sack  or  other  similar  object  by  a  skillful,  careful  and  competent 
engineer,  and  was  in  fact,  so  mistaken,  until  too  close  to  stop  the  train,  and 
that  the  injury  occurred  by  reason  of  such  mistake  alone,  the  railroad  com- 
pany is  not  liable. 

8.  Chii«d  not  a  Trespasser, 

A  child  undel:  two  years  of  age,  though  on  the  track  at  a  place  other  than  a 
crossing,  is  not  to  be  treated  as  a  trespasser,  and  the  company  will  be  liable, 
if  such  child  is  injured  by  the  negligence  of  its  servants,  without  showing 
that  they  acted  either  wantonly,  recklessly  or  maliciously. 

9.  Negligence  of  Parents  not  Imputed  to  Child. 

Negligence  of  the  parents  of  such  a  child,  in  not  guarding  It  against  going 
upon  the  track,  cannot  be  imputed  to  the  child. 

10.  Child  NOT  Guilty  OF  Contributory  Negligence. 

When  the  child  is  too  3roung  to  exercise  judgment  or  discretion,  it  cannot  be 
charged  with  contributory  negligence  in  going  upon  the  track  or  in  failing 
to  heed  a  warning  signal. 

Chargb  of  the  court. 

Van  Pei,t,  J. 

Gentlemen  of  the  jury:  Plaintiff  in  her  petition  alleges,  and  the 
defendant  company  by  its  answer  admits,  that  on  May  4,  1897,  it  was  a 
corportaion  duly  organized  under  the  laws  of  the  state  of  Ohio,  and  then 
owned  and  operated  a  certain  railroad  in  the  county  of  Clinton,  in  said 
state,  known  as  the  Columbus  &  Cincinnati  Midland  Railroad  Company, 
with  tracks,  locomotives,  cars  and  other  appurtenances. 

Plaintiff  further  avers  and  charges  that  the  railroad  of  said  defend- 
ant company  passed*  through  the  incorporated  village  of  Wilmington  and 
over  and  across  a  number  of  the  public  streets  of  said  village — among 
others,  Main  street ;  that  said  street  is  one  of  the  public  highways  of 
said  village,  and  in  constant  use  by  the  people  thereof;  that  at  and  near 
the  crossing  thereof  by  said  railroad,  said  street  is  constantly  frequented 
by  persons  passing  to  and  fro  thereon ;  that  said  crossing  was  near  the 
residence  of  said  plaintiff;  that  on  the  date  above  mentioned  plaintiff 

Digitized  by  VjOOQlC 


IX.  SUPERIOR  AND  COMMON  PLEAS  COURTS.  795 

Ludden  v.  Railroad  Co. 

passed  on  and  along  said  Main  street  to  the  place  where  defendant's 
railroad  track  crossed  the  same ;  that  while  on  said  track  at  and  upon 
said  public  street  crossing,  through  the  negligence  of  defendant's  ser- 
vants and  employees,  she  was  struck  by  a  locomotive  attached  to  one  of 
defendant's  trains  and  severely  injured ;  that  she  was  at  the  time  a  small 
child,  and  unable  by  reason  of  her  extreme  youth  to  know  or  understand 
the  danger  to  be  apprehended  from  defendant's  locomotive  and  train ; 
that  said  train  was  at  the  time  run  by  the  servants  and  employees  of  said 
company  at  such  a  high  and  dangerous  rate  of  speed  as  that  it  could  not 
be  properly  controlled;  that  said  servants  and  employees  had  a  full  and 
perfect  view  of  said  street  crossing  for  a  long  distance  before  reaching 
said  crossing,  and  of  the  plaintiff  thereon,  and  by  the  exercise  of  ordi- 
nary care  could  and  would  have  seen  her  dangerous  situation  in  time  to 
have  prevented  said  injury ;  that  said  servants  and  employees  either  did 
not.  exercise  ordinary  care  by  which  they  failed  to  see  plaintiff,  or  that, 
seeing  her,  they  failed  and  neglected  to  use  due  care  or  take  proper  pre- 
cautions to  prevent  the  injury ;  and  that  had  it  not  been  for  the  negli- 
gence of  the  servants  and  agents  of  the  company  in  running  and  manag- 
ing said  locomotive  and  train  said  injury  would  not  have  been  received. 
And  she  further  avers  that  as  a  result  of  said  negligence  she  was  cut  and 
bruised,  and  has  been  seriously  and  permanently  injured  and  crippled, 
and  that  by  reason  thereof  she  has  sustained  damages  in  the  sum  of 
flO.OOO. 

Such,  in  substance,  are  the  allegations  of  the  plaintiff's  petition. 

Bach  and  all  of  these  allegations  and  averments  are  denied  by  the 
defendant  in  its  answer. 

Upon  the  issues  thus  presented,  the  burden  is  upon  the  plaintiff  to 
show,  by  a  preponderence  of  the  evidence,  before  she  can  recover,  the 
following  facts : 

First — ^Thatshe  received  an  injury  from  a  locomotive  and  train  pass- 
ing over  the  track  of  said  company,  and  run  and  operated  by  its  servants 
and  employees.  If  this  fact  is  not  shown,  then  plaintiff  cannot  recover. 
But  if  it  is  shown,  by  a  preponderance  of  the  evidence,  then  plaintiff 
must  go  further  and  show : 

Secondly — ^That  the  servants  and  employees  of  said  company  run- 
ning and  operating  said  locomotive  and  train,  were  guilty  of  negligence, 
either  in  failing  to  discover  the  presence  of  the  plaintiff  upon  the  track 
in  time  and  at  a  sufficient  distaace  to  prevent  the  injury,  or,  if  they  saw 
her  in  time  and  at  a  sufficient  distance,  then  that  they  were  negligent  in 
not  making  proper  efforts  to  stop  the  train,  or  taking  necessary  precau- 
tions to  avoid  the  injury.  That  is,  before  plaintiff  can  recover,  it  must 
be  shown  that  she  was  injured,  and  that  such  injury  was  the  result  of 
the  negligence  of  the  servants  and  employees  of  the  company. 

It  is  averred  in  the  petition  that  the  defendant's  railroad  passed 
through  the  village  of  Wilmington,  and  across  what  is  known  as  Main 
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Street  in  said  village.  Is  this  true  ?  If  it  is,  as  it  is  adtDitted  that  said 
company  was  duly  incorporated  and  operating  its  road  under  the  laws  of 
the  state,  it  had  the  lawful  right  to  run  its  locomotives  and  trains  over 
its  road,  and  in  so  doing  to  cross  said  street. 

It  is  averred  in  the  petition,  that  at  the  time  of  the  alleged  injury 
plaintiff  was  passing  along  said  street  and  was  upon  the  railroad  track, 
where  the  same  crossed  said  street.  Is  this  true?  If  it  is,  then  if  said 
street  was  a  public  street  and  highway  the  plaintiff  had  the  legal  right  to 
be  upon  and  pass  along  and  over  said  street,  at  the  place  where  the  track 
of  said  company  crossed  the  same. 

If  you  find  that  plaintiff  went  upon  the  track  of  the  defendant  com* 
pany  at  the  place  where  said  track  crossed  said  street,  and  that  while  she 
was  thus  upon  the  track  a  locomotive  and  train  of  the  defendant  ap- 
proached said  crossing,  in  passing  over  the  track,  then  it  became  the 
duty  of  those  in  charge  of  said  locomotive  and  train  to  use  all  reasonable 
and  ordinary  care  to  avoid  doing  an  injury  to  the  plaintiff. 

Ordinary  care  is  that  degree  of  care  which  persons  of  ordinary  care 
and  prudence  are  accustomed  to  use  and  employ  under  the  same  or  sim- 
ilar circumstances,  having  due  regard  to  the  rights  of  others  and  the  ob- 
jects to  be  accomplished.  .  • 

As  thus  defined,  the  term  * 'ordinary  care**  has  not  only  an  absolute 
but  also  a  relative  signification.  It  is  to  be  such  care  as  prudent  persons 
are  accustomed  to  exercise  under  the  peculiar  circumstances  of  each  case. 
If  called  into  exercise,  under  circumstances  of  peculiar  peril,  a  greater 
amount  of  care  is  required  than  where  the  circumstances  are  less  peril- 
ous ;  because  prudent  and  careful  persons,  having  in  view  the  object  to 
be  attained  and  the  just  rights  of  others,  are  in  such  cases  accustomed  to 
exercise  more  care  than  in  cases  less  perilous.  The  attendant  circum- 
stances are  always  to  be  regarded  in  determining  whether  ordinary  care 
has  been  exercised  or  not. 

If  you  find  that  plaintiff,  being  upon  the  track  of  the  defendant 
company  at  such  street  crossing,  was  injured  by  a  train  passing  over  said 
track,  then  in  determining  whether  the  servants  of  said  company,  in 
control  of  said  train,  used  ordinary  care  to  avoid  such  injury  or  were 
guilty  of  negligence  toward  the  plaintiff,  which  resulted  in  her  being  in- 
jured, you  will  look  to  all  the  circumstances  as  they  existed  at  the  time 
as  disclosed  by  the  evidence. 

It  is  the  duty  of  an  engineer,  in  charge  of  a  running  train,  to  keep 
a  careful  lookout  ahead  of  the  train  for  such  objects  or  persons  as  may 
be  upon  the  track.  He  should  keep  a  more  careful  lookout  when  ap. 
proaching  road  crossings  than  when  passing  through  farms  remote  from 
such  crossings.  And  he  should  keep  a  yet  more  careful  watch  ahead  of 
the  train  when  approaching  street  crossings  in  cities  or  villages  upon 
which  he  may  reasonably  expect  persons  to  be  passing  at  any  time. 
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If  you  find  in  this  case  that  the  engineer  in  charge  of  the  train 
failed  to  see  the  plaintiff  in  time  to  stop  the  train  before  reaching  her, 
then  you  will  look  to  the  evidence  to  see  whether  his  failure  to  see  her 
was  or  was  not  the  result  of  his  neglecting  to  use  due  care  in  keeping  a 
lookout  over  the  track  ahead  of  the  train.  In  determining  this  question 
you  should  take  into  consideration  the  size  of  plaintiff  and  her  position 
on  the  track  as  shown  by  the  evidence ;  the  color  of  her  clothing ;  the 
condition  of  the  track  and  ground  at  the  place  where  she  was ;  whether 
the  track  east  of  the  place  was  straight  and,  if  so,  for  what  distance ; 
whether  there  was  or  was  not  anything  to  obstruct  the  view  from  the 
•engine ;  the  kind  of  day  it  was,  whether  clear  and  warm  or  otherwise ; 
the  direction  the  train  was  going  at  the  time  and  the  position  of  the  sun ; 
and  all  other  facts  in  evidence  which  may  throw  any  light  upon  the 
^question.  And  if  you  find  that  the  engineer  did  fail  to  see  the  plaintiff 
in  time  to  prevent  the  injury,  and  that  his  failing  to  see  her  was  the  re- 
sult of  his  not  using  due  care  in  keeping  a  lookout  ahead  of  the  train, 
and  that  plaintiff  was  injured  in  consequence  of  such  want  of  care,  then 
the  company  is  liable  therefor. 

Again,  it  is  the  duty  of  those  in  charge  of  a  train  approaching  pub- 
lic crossings  in  cities  or  villages,  to  so  far  reduce  the  speed  of  the  train 
that  it  can  be  controlled  and  stopped  in  a  reasonably  short  time  and 
within  a  reasonable  distance. 

If  you  find  in  this  case  that  the  engineer  in  charge  of  the  train  saw 
plaintiff  in .  time  and  it  a  sufficient  distance  from  the  crossing  to  have 
stopped  the  train,  if  it  had  been  running  at  a  reasonable  and  proper  rate 
of  speed,  and  thereby  prevented  the  injury,  but  that  the  train  was  run  at 
-such  a  high  rate  of  speed  that  it  was  impossible,  after  the  engineer  saw 
plaintiff,  to  control  and  stop  it  in  time  to  avoid  the  injury,  then  the  run- 
ning of  the  train  at  such  a  high  rate  of  speed  would  constitute  negligence 
on  the  part  of  the  defendant,  and  plaintiff  would  be  entitled  to  recover* 
if  she  was  injured  by  reason  thereof.  You  will  determine  from  the  evi- 
•dence,  as  accurately  as  possible,  the  rate  of  speed  at  which  the  train  was 
in  fact  running,  and  then,  from  the  evidence,  and  taking  into  considera- 
tion the  grade  of  the  track  and  all  the  facts,  determine  whether  the  train 
was  running  at  a  reasonable  and  proper  or  an  unreasonable  and  improper 
rate  of  speed.  And  if  you  find  that  those  in  charge  of  the  train  were 
negligent  in  failing  to  reduce  the  speed  of  the  train  as  it  approached  the 
crossing,  and  that  it  was  running  at  an  unreasonable  and  improper  rate 
of  speed,  and  that  the  injury  to  the  plaintiff  was  the  result  of  such  neg- 
ligence, then  the  defendant  is  liable. 

I  have  said  to  you  that  in  determining  in  any  particular  case 
whether  ordinary  care  has  been  exercised  or  not,  all  the  attending  cir- 
cumstances are  to  be  regarded.  The  amount  of  care  taken  should  be  in 
proportion  to  the  risk  incurred.  Greater  care  shotild  be  taken  to  avoid 
doing  an  injury  to  a  young  child  then  would  be  required  in  the  case  of 
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an  adult  person  in  a  like  position  of  danger.  When  an  engineer  in  charge 
of  a  train  discovers  an  adult  person  on  the  track  ahead  of  the  train,  and 
there  is  nothing  in  the  appearance  or  conduct  of  the  person  to  indicate 
that  he  or  she  is  deaf,  insane,  intoxicated  or  otherwise  incapable  of  using 
the  senses  and  exercising  discretion,  the  engineer  may  reasonably  expect 
that  such  person  will  heed  a  warning  signal,  if  given  in  time,  and  get  off 
the  track.  But  in  the  case  of  a  child  of  such  tender  age  as  to  be  incapa- 
ble of  exercising  reason  and  discretion,  he  cannot  safely  presume  that  it 
will  give  heed  to  the  warning  of  the  whistle.  He  should  at  once  take 
steps  to  stop  the  train.  As  soon  as  the  engineer  in  this  case  saw  that 
the  object  on  the  track  was  a  child,  if  from  her  size  and  actions  he  knew 
or  might  reasonably  have  known  that  she  was  too  young  and  small  to 
know  or  understand  the  danger  of  her  position  or  act  with  discretion,  it 
became  his  duty,  in  the  exercise  of  ordinary  care,  not  only  to  sound  the 
danger  whistle,  but  as  quickly  as  was  reasonably  possible  to  make  use  of 
and  employ  every  means  and  appliance  at  hand  and  under  his  control  to 
stop  the  train  before  it  reached  her.  And  if  he  failed  to  do  so,  you 
would  be  warranted  in  finding  that  there  was  negligence,  and  if  the 
injury  was  occasioned  by  such  failure  the  defendant  would  be  liable. 

Now,  gentlemen,  you  must  carefully  weigh  and  consider  all  the  evi* 
dence  in  the  case,  bearing  upon  the  question  of  the  alleged  negligence  on 
the  part  of  the  servants  and  employees  of  the  company  in  charge  of  the 
train.  If  you  find  that  plaintiff  was  injured  by  the  train,  this  fact  alone 
will  not  warrant  you  in  finding  that  there  was  Negligence.  Some  fact 
or  circumstance  ot  negligence  must  be  shown  by  the  evidence,  before  the 
company  can  be  held  liable.  If  the  engineer  used  due  care  in  keeping  a 
lookout  ahead  of  the  train ;  if  he  discovered  the  presence  of  plaintiff  on 
the  track  as  soon  as,  under  all  the  circumstances,  he  could  reasonably 
have  done  so ;  if  the  train  at  the  time  was  not  running  at  an  unreasona* 
ble  and  improper  rate  of  speed,  and  if,  as  soon  as  he  saw  the  object  on 
the  track  was  a  child,  he  used  every  means  and  appliance  under  his  con- 
trol to  stop  the  train  and  avoid  injuring  her — ^in  short,  if  the  servants  of 
the  company  used  reasonable  and  ordinary  care  under  all  the  circum- 
stances of  the  case  to  prevent  the  injury,  the  company  is  not  liable. 

If  you  find  that  defendant's  train  was  in  charge  of  a  competent  and 
skillful  engineer,  and  that  the  object,  which  afterwards  turned  out  to  be 
the  plaintiff,  by  reason  of  its  color,  shape  and  size  might  be  easily  mis- 
taken for  an  empty  sack  or  other  similar  object  by  a  skillful,  careful  and 
competent  engineer,  and  was,  in  fact,  so  mistaken  by  the  engineer  in 
charge  of  the  train,  until  he  was  too  close  to  plaintiff  to  stop  the  train, 
and  that  he  was  on  the  lookout  ahead  of  the  train  and  used  due  care  to 
ascertain  the  nature  of  the  object,  and  that  the  injury  occurred  by  the 
reason  of  such  mistake  alone,  and  without  negligence,  then  plaintiff  can- 
not recover. 
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But  if  there  was  negligence — that  is,  if  the  engineer  failed  to  use 
reasonable  and  ordinary  care  to  discover  the  nature  of  the  object  on  the 
track,  or  if  after  he  discovered  that  it  was  a  child,  he  failed  to  use  due 
care  to  prevent  the  injury — the  company  is  liable. 

Evidence  has  been  given  tending  to  show  that  the  plaintiff  was  not 
on  the  street  crossing  at  the  time  of  the  injury,  but  a  short  distance  from 
the  street  on  the  property  of  the  company ;  and  it  is  claimed  that  if  this  is 
shown,  she  was  a  trespasser,  and  that  the  company  would  not  be  liable 
for  an  injury  to  her,  unless  its  servants  acted  wantonly,  recklessly  or 
maliciously.  But  if  you  find  that  she  was  a  child  under  two  years  of  age 
and  incapable  of  knowing  or  understanding  that  she  ought  not  to  go 
upon  the  track  at  a  place  other  than  the  crossing,  she  is  not  to  be  treated 
as  a  trespasser,  and  the  company  will  be  liable,  if  she  was  injured  by  the 
negligence  of  its  servants,  without  showing  that  they  acted  either  want- 
only, recklessly  or  maliciously. 

It  is  claimed  on  behalf  of  the  company  that  plaintiff  was  not  struck 
or  injured  by  the  train,  but  that,  as  the  train  approached  her,  she  stepped 
off  the  track,  and  that  in  so  doing  she  tripped  and  fell  and  rolled  down 
the  embankment,  and  that  whatever  injury  she  received  was  occasioned 
by  the  fall  or  by  striking  something  in  rolling  down  or  at  the  foot  of 
the  embankment.  If  the  jiuy  occurred  in  this  way,  the  defendant  is  not 
liable.     Unless  she  was  injured  by  the  train,  she  cannot  recover. 

But  if  the  engine  struck  her  and  she  was  injured  by  striking  some 
object  upon  the  ground,  in  either  case  it  would  be  an  injury  done  by 
the  train,  and  if  occasioned  by  the  negligence  of  the  servants  of  the  com- 
pany, she  would  be  entitled  to  recover  therefor. 

You  will  look  to  all  the  evidence  bearing  upon  the  questions  at  issue* 
If  you  find  that  it  is  shown,  by  a  preponderance  of  the  evidence,  that 
plaintiff  was  injured  by  a  train  of  the  defendant  company,  and  that  such 
injury  resulted  from  the  negligence  of  the  servants  of  the  company,  and 
in  charge  of  the  train,  plaintiff  will  be  entitled  to  recover.  But  if  it  is 
not  shown  that  she  was  injured  by  the  train,  or  if  this  is  shown,  but  you 
do  not  find  that  there  was  negligence  on  the  part  of  the  servants  of  the 
company  which  caused  the  injury,  then  the  plaintiff  cannot  recover. 

If  you  find  in  favor  of  the  plaintiff,  then  in  estimating  the  amount 
of  damages  you  will  take  into  account  the  decree  of  suffering  caused  by 
the  injury,  the  nature  of  the  injury  itself,  whether  it  was  temporary  or 
permanent  in  its  effects  upon  her ;  and  if  you  find  that  her  arm  was 
injured,  then  consider  to  what  extent,  if  any,  there  is  a  deformity  of  the 
arm,  and  in  the  light  of  all  the  evidence  as  to  the  nature  and  effect  of 
the  injury,  award  such  damages  as  you,  in  the  exercise  of  your  best 
judgment,  deem  right  and  just. 

Neither  the  fact  that  the  plaintiff  in  this  case  may  be  a  small  child 
not  the  fact  that  the  defendant  is  a  railroad  corporation  must  be  allowed 
to  influence  your  verdict.    If  you  find  for  the  plaintiff,  she  will  be  enti- 
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tied  to  recover  such  sum  as  will  be  a  fair  and  reasonable  compensation 
for  the  injury  received. 

Now,  gentlemen,  you  are  the  sole  judges  of  all  questions  of  fact 
You  judge  of  the  credibility  of  the  witnesses  and  the  weight  of  the  evi- 
dence. In  determining  what  weight  and  credit  shall  be  given  to  the 
testimony  of  any  witness,  you  shall  consider  the  manner  of  the  witness 
in  testifying  ;  the  interest  which  any  witness  may  have  in  the  result  of 
the  case ;  any  bias  or  prejudice  which  any  witness  may  have  shown  for 
or  against  either  party  to  the  suit ;  the  opportunities  which  any  witness 
may  have  had  to  know  the  truth  as  to  the  matters  about  which  he  testi- 
fies the  reasonable  nature  of  the  testimony  of  any  witness — these  and  all 
other  facts  and  circumstances,  which  in  your  judgments  ought  to  affect 
the  weight  and  credit  to  be  given  to  the  testimony  of  all  the  witnesses ; 
and  after  carefully  considering  all  the  evidence  you  will  return  such  ver- 
dict as  is  warranted  by  the  evidence  under  the  law  as  given  you  by  the 
court. 

The  special  charges  heretofore  given  you  are  to  be  taken  in  connec* 
tion  with  this  general  charge  as  stating  the  law  applicable  to  the  case. 

In  the  answer  of  the  defendant  and  in  the  reply  thereto,  there  is  an 
issue  raised  as  to  whether  the  defendant  company  was  liable  to  be  sued 
in  this  county  at  the  time  the  action  was  brought.  With  this  issue  you, 
as  jurors,  have  nothing  to  do. 

If  you  should  find  from  the  evidence  that  the  mother  of  the  plain- 
tiff was  careless  and  negligent  in  permitting  her  to  go  upon  the  street 
where  she  might  pass  over  or  get  upon  the  railroad  track,  such  negligence 
of  the  mother  cannot  be  imputed  to  the  child,  and  will  not  prevent  the 
plaintiff  from  recovering,  if  she  was,  in  fact,  injured  by  the  train,  through 
the  negligence  of  the  servants  of  the  company.  If  plaintiff  was  so  young 
that  she  was  incapable  of  exercising  judgment  and  discretion  or  of 
apprehending  her  danger,  she,  herself,  could  not  be  charged  with  negli- 
gently contributing  to  her  own  injury  by  being  on  the  track,  or  failing 
to  heed  the  warning  signal. 

F.  M.  Clevenger  and  Mills  &  Clevenger^  for  plaintiff. 

Hayes  &  Swaim,  for  defendant. 
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JOINT  ACTIONS— CORPORATIONS— SUMMONS- 

[Jackson  Common  Pleas,  1899.] 

Michael  Stanton  v.  Enquirer  Co.   and  John  E.  Slyvestkr,  Jr. 

1.  Sbction  6026,  Rkv.  Stat.,  not  Exci;usivb. 

The  word  *'may,"  as  used  in  sec.  5026,  Rev.  Stat,  providing  that  an  action 
against  a  corporation  created  under  the  laws  of  this  state  may  be  brought  in 
the  county  where  such  corporation  is  situate,  has  its  principal  office  or  place 
of  business,  or  in  which  such  corporation  has  an  office  or  agent,  or  in  any 
county  in  which  a  summons  may  be  served  upon  the  president,  chairman  or 
president  of  the  board  of  directors  or  trustees  or  other  chief  officer,  is  used 
in  its  proper  sense ;  said  section  is,  therefore,  permissive,  not  exclusive. 

2.  Section  6026,  Rbv.  Stat.,  not  Appi^icabi^b  to  Joint  Actions. 

Section  5026,  Rev.  Stat.,  provides  only  for  actions  against  a  corporation  singly 
and  was  not  intended  to,  and  does  not,  include  an  action  against  two  or  more 
corporations  or  a  corporation  and  an  individual. 

3.  Section  60»1,  Rev.  Stat.,  not  Exci^usive. 

The  provisions  of  sec.  6031,  Rev.  Stat.,  to  the  e£fect  that  "every  oth^  action 
must  be  brought  in  the  county  where  a  defendant  resides  or  may  be  sum- 
moned," while  excluding  cases  antecedently  provided  for,  does  not  exclude 
cases  not  antecedently  provided  for. 

4.  Summons  May  Issue  to  Another  County  Against  Corporation. 

An  action  against  a  natural  person  and  a  domestic  corporation  jointly  is  rightly 
brought  in  the  county  where  such  natural  person  resides,  under  sec.  6031. 
Rev.  Stat,  and  under  sec.  5088,  Rev.  Stat,  summons  may  be  issued  to  and 
served  upon  the  corporation  in  another  county. 

MiDDLETON,  J. 

This  is  an  action  for  damages  for  an  alleged  libelous  publication 
made  in  the  Cincinnati  Enquirer  of  date  of  August  21^  1898. 

It  appears  from  the  petition  that  the  Enquirer  Company,  one  of  the 
defendants,  is  a  corportion  duly  organized  under  the  laws  of  this  state, 
and  situate  in  Hamilton  county ;  that  it  has,  and  had  its  principal  office 
or  place  of  business  in  said  county.  Upon  the  filing  of  the  petition  a 
summons  was  issued  for  the  defendant  company  directed  to  the  sheriff 
of  Hamilton  county,  and  service  was  made  upon  it  in  that  county. 

The  other  defendant,  John  E.  Sylvester.  Jr.,  is  a  resident  of  this 
county. 

The  case  comes  before  the  court  upon  a  motion  to  quash  the  service 
of  the  summons  made  upon  the  defendant  company  in  Hamilton  county. 

In  support  of  this  motion  it  is  claimed  by  the  Enquirer  Company, 
First — That  the  return  of  the  sheriff  is  defective. 

Second — That  there  is  no  authority  for  issuing  a  summons  to  Ham- 
ilton county  for  service  upon  said  defendant,  the  Enquirer  Company. 

Upon  the  application  of  the  plaintiff,  leave  will  be  given  to  amend 
the  retuin  made  by  the  sheriff  of  Hamilton  county  of  service  upon  the 
Enquirer  Company,  and  this  disposes  of  the  first  ground  alleged  in 
support  of  this  motion. 
61  S  &  C  P.    VoL  9 
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The  second  ground  presents  a  question  of  far  more  interest  and 
greater  difficulty  in  determining. 

The  defendant  company  is  a  domestic  corporation.  It  is  admitted 
that  it  is  situate  in  Hamilton  county ;  that  it  has  and  had  its  principal 
office  x>r  place  of  business  in  said  Hamilton  county,  and  that  it  has  no 
office,  or  officer  or  place  of  business  or  agent  in  this  county. 

By  reason  of  these  facts  it  is  urged  by  the  defendant  company  that 
under  sec.  5026,  Rev.  Stat.,  this  action  cannot  be  maintained  against  it 
in  this  county. 

It  is  claimed  that  sec.  5026,  Rev.  Stat,  is  exclusive  or  to  where  an 
action  can  be  brought  against  domestic  corporations — that  it  is  mandatory, 
and  not  permissive — and,  therefore,  by  the  provisions  of  this  section  it 
is  excluded  from  the  jurisdiction  of  the  court  in  this  case. 

**The  chapter  of  the  civil  code  on  the  venue  of  actions  prescribes 
reasonable  and  convenient  rules  with  respect  to  the  places  where  actions 
may  be  prosecuted,  which  like  other  provisions  of  the  code,  must  be 
construed  liberally,  with  a  view  of  advancing  the  remedies  it  aflFords." 
Osborn  v.  Lidy,  61  Ohio  St.,  97. 

Section  5026,  Rev.  Stat,  provides,  in  substance,  'that  an  action 
against  a  corporation  created  under  the  laws  of  this  state,  may  be  brought 
in  the  county  where  such  corporation  is  situate,  or  has  or  had  its  prin- 
cipal office  or  place  of  business,  or  in  which  such  corporation  has  an 
office  or  agent,  or  in  any  county  in  which  a  summons  may  be  served 
upon  the  president,  chairman  or  president  of  the  board  of  directors,  or 
trustees  or  other  chief  officer. 

If  the  contention  of  the  defendant  company  is  correct  ^'may^  in  this 
section  should  be  read  nmsL 

This  construction  was  adopted  in  Kinsey  v.  Steel  and  Iron  Works, 
6  Dec,  446, — ^a  Hamilton  county  case. 

But  in  Osborn  v.  Lidy,  supra^  the  court,  construing  the  provisions 
of  sec.  5081  of  the  same  chapter,  says  that  "may"  and  "must"  as  used  in 
that  section,  and  in  other  sections  of  said  chapter,  appear  to  have  been 
used  in  their  proper  sense,  and  that  the  precise  meaning  of  both  words 
was  intended  when  and  where  they  were  used. 

A  careful  consideration  of  the  legislative  intent,  as  it  appears  from 
the  different  sections  in  which  these  two  words  are  to  be  found  in  this 
chapter,  certainly  supports  this  construction  of  sec.  5026. 

I  think  the  legislature  in  the  enactment  of  these  different  sections 
said  what  was  meant,  and  meant  what  was  said,  and  I  therefore  hold 
that  the  provisions  of  sec.  5026,  Rev.  Stat.,  are  permissive  and  not  exclu- 
sive. 

If  then,  this  section  is  not  exclusive,  can  this  action  be  maintained 
against  the  defendant  company  under  the  provisions  of  any  other  section 
of  this  chapter? 
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If  it  can,  it  must  be  under  sec.  6081,  Rev.  Stat.  This  section  pro- 
vides, in  substance,  as  follows :  "  Every  other  action  must  be  brought 
in  the  county  where  a  defendant  resides  or  may  be  summoned.'' 

Now  it  is  claimed  by  the  defendant  company,  under  the  authority  of 
Directors  v.  Toledo,  16  Ohio  St..  409, 411,  that  the  word  **  other  "  in  this 
section  excludes  from  the  operation,  of  the  section,  cases  antecedently 
provided  for,  and  that  therefore  all  actions  against  corporations  being 
antecedently  provided  for  in  section  6026,  Rev.  Stat.,  are  expressly 
excluded  from  the  provisions  of  sec.  6081,  Rev.  Stat. 

I  do  not  so  construe  the  holding  of  the  Supreme  Court  in  the  case 
just  cited.  While  it  is  true  that  the  court  says  that  the  word  "  other '^ 
excludes  from  the  operation  of  the  section  cases  antecedently  provided 
for,  it  does  not  necessarily  follow  that  cases  not  antecedently  provided  for 
are  excluded. 

Now  is  there  any  provision  made  in  any  section  antecedent  to  sec, 
6081,  Rev.  Stat.,  for  actions  against  two  or  more  corporations  jointly,  or 
against  a  corporation  and  a  natural  person  jointly,  as  in  this  case  ? 

This  certainly  must  have  presented  itself  to  the  legislative  mind  in 
the  enactment  of  this  chapter, — that  such  cases  necessarily  must  arise, 
and  if  such  a  construction  of  sec.  6031  is  correct,  and  said  section  does 
not  apply,  then  there  are  absolutely  no  provisions  by  which  a  corpora- 
tion and  an  individual  can  be  sued  together  in  any  county  outside  of  the 
residence  of  the  corporation,  and  a  suit  can  not  be  maintained  at  all 
against  two  corporations  jointly,  if  they  are  residents  of  diflferent  coun- 
ties.   Swan  v.  Railroad  Co.,  4  Dec,  71. 

If  this  was  intended,  then  it  can  be  said  that  corporations  enjoy  im- 
munities  not  granted  to  them  and  that  a  citizen  is  not  protected  in  his 
right  to  enforce  a  claim  against  a  corporation  as  he  is  against  a  natural 
person  under  the  law  of  this  state. 

Section  6026,  Rev.  Stat.,  provides  only  for  actions  against  a  corpora* 
tion  singly y  and  does  not  include  and  was  not  intended  to  include  an  ac- 
tion against  two  or  more  corporations,  or  a  corporation  and  an  individual. 

"In  the  construction  of  the  statutes  where  one  view  will  grant 
special  privileges  and  deny  to  all  full  protection  of  the  law,  and  another 
will  not,  the  latter  for  that  reason  alone,  if  no  other  exists,  will  be 
taken." 

This  action  is  rightly  brought  in  this  county  against  the  defendant, 
John  E.  Sylvester,  Jr,. 

If  the  Enquirer  Company  was  not  a  domestic  corporation,  no  ques* 
tion  could  be  raised  as  to  the  right  of  the  plaintiflF  under  sec.  6038,  Rev- 
Stat.,  to  have  summons  issue  to  Hamilton  county  for  this  defendant,  and 
I  see  nothing  to  substantiate  the  claim  that  because  the  Enquirer  Com- 
pany is  a  corporation  it  is  excluded  from  the  provisions  of  sec,  6088,  Rev 
Stat. 
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I  hold  that  uader  the  provisions  of  sec.  6081,  Rev.  Stat.,  the  venue 
•of  this  action  as  to  the  Enquirer  Company  is  fixed,  and  under  sec.  5088, 
Rev.  Stat.,  a  summons  may  be  issued  to  Hamilton  county  against  it,  at 
the  plaintiff's  request. 

The  motion  therefore  will  be  overruled.  Exceptions  will  be  noted, 
4ind  the  defendant  company  will  be  given  leave  to  answer  on  or  before 
-the  first  day  pf  February,  1900. 

McGillioray  &  Holcomb,  for  Plaintiff. 

Murray  &  /fogan,  for  Defendants. 


^  CHILDREN— NEGLIGENCE. 

[Superior  Court  of  Cincinnati,  Decen^ber,  1898,  General  Term.] 

Louis  Fickkr  v.  C,  C,  C.  &  St.  L.  Ry.  Co, 

1.  Chilprkn— Rui,g  AS  TO  Cars  Required. 

Children,  wherever  they  go,  must  be  expected  to  act  upon  childish  instincts 
and  impulses,  and  those  who  are  chari^eable  with  a  duty  of  care  and  caution 
towards  them,  must  calculate  upon  this  and  take  precaution  accordingly. 

^  Care  and  Contributory  Negligence— For  the  Jury. 

Where  there  is  an  open  way  alon^  a  railroad  track,  upon  which  children  are  per- 
mitted to  stroll,  it  cannot  be  said,  as  a  matter  of  law,  that  the  running  of  a 
<uu-  silently,  and  without  warning,  along  the  railroad  track,  was  an  exercise 
of  the  care  which  an  ordinarily  prudent  persan  would  exercise  under  the 
circumstances ;  nor  can  it  be  said,  as  a  matter  of  law,  that  a  child  of  five  years, 
in  going  suddenly  upon  the  track,  was  guilty  of  contributory  negligence. 
The  question,  under  such  circumstances,  should  have  been  left  to  the  jury. 

Smith,  J. 

This  was  an  action  brought  against  the  defendant  in  error  by  Louis 
Picker,  a  minor  under  the  age  of  five  years,  to  recover  damages  caused 
by  the  wheel  of  one  of  the  box  cars  of  defendant  running  over  and  crush- 
ing his  foot,  on  Sunday  morning,  September  29,  18d4. 

At  the  conclusion  of  the  testimony  introduced  by  the  plaintiff,  the 
*court  on  motion  of  the  defendant,  arrested  the  case  from  the  jury  and 
•directed  a  verdict  for  the  defendant.  The  plaintift  prosecutes  error  to 
this  action  ot  the  court. 

It  appears  from  the  evidence  that  there  are  three  tracks  of  the 
defendant  railroad  running  parallel  with  the  company's  freight  house, 
south  of  Pearl  street,  from  Central  avenue  to  Smith  street  (John  street 
stopping  at  the  freight  house  and  not  crossing  the  tracks).  South  of 
these  three  tracks,  running  east  and  west,  are  three  other  such  tnu^ks 
belonging  to  the  Baltimore  &  Ohio  Southwestern  Railway  Company. 
Between  the  north  Baltimore  &  Ohio  Southwestern  railway  track  and 
the  south  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  track  there  is  a 
space  of  about  twenty-two  feet  running  from  Central  avenue  to  Smith 
street.  The  entrances  to  this  space  of  twenty-two  feet  extending  for 
two  sqtiares  was  not  fenced  or  guarded  in  any  way,  and  persons  of  all 
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kinds  including  children,  went  upon  it  at  will  without  protest  from  the 
defendant. 

On  the  Sunday  morning  complained  of  the  child  injured  was  walk- 
ing alouR  this  way  with  a  number  of  its  companions  when,  attracted  by 
something  on  the  track  or  beyond  it,  it  stepped  upon  one  of  the  tracks 
of  the  defendant  company,  and  before  it'  could  get  back  was  run  over 
by  a  freight  car  which  was  moving  along  the  track.  The  car  gave  no 
warning  of  any  kind  of  its  approach,  although  the  evidence  does  show 
that  a  brakeman  was  upon  it  who  had  charge  of  it. 

The  contention  of  the  defendant  is  that  the  child  went  suddenly 
upon  the  track  and  was  entirely  to  blame,  and  the  defendant  was  guilty- 
of  no  negligence  whatever. 

In  view  of  the  fact  that  there  was  testimony  tending  to  show  that 
the  defendant  permitted  children  to  travel  this  way,  and  that  childrea 
of  the  age  of  five  years  have  but  little,  if  any,  discretion,  and  act  upoa 
ehildish  instincts,  we  are  not  prepared  to  announce  as  a  matter  of  law 
that  the  running  of  a  car  silently  along  the  tracks  without  giving  warn- 
ing to  children  who  may  happen  to  be  upon  the  way  is  an  exen^ise  of 
such  care  as  an  ordinarily  prudent  person  would  exercise  under  the  cir- 
cumstances. It  is  true  a  jury  may  regard  the  care  exercised  by  the 
defendant  as  sufficient,  but  the  question  in  our  judgment  is  one  for  the 
jury,  and  not  for  the  court.  Harriman  v.  Railway  Co.,  46  Ohio  St.» 
11;  Cincinnati  Street  Railway  Co.  v.  Snell,  64  Ohio  St.,  201. 

In  Harriman  v.  Railway  Co.,  supra,  our  Supreme  Coturt  cites,  with 
approval,  from  an  opinion  of  Judge  Cooley,  the  following  language, 
which  we  think  pertinent  to  the  case  at  bar: 

"The  moving  about  of  the  children  upon  the  land  where  they  were 
at  liberty  to  go,  while  they  were  not  actually  employed,  was  as  much 
an  incident  to  their  being  there,  as  is  the  loitering  or  playing  of  childen 
outside  the  traveled  part  of  the  highway,  as  they  go  upon  it  to  school 
or  upon  errands.  Children,  wherever  they  go,  must  be  expected  to  act 
upon  childish  instincts  and  impulses;  and  others  who  are  chargeable 
with  a  duty  of  care  and  caution  towards  them,  must  calculate  upon  this, 
and  take  precaution  accordingly." 

As  to  the  contributory  negligence  of  the  child,  we  certainly  can  not 
say,  as  a  matter  o(  law,  that  a  child  of  five  years,  acting  as  this  child 
did,  was  guilty  of  contributory  negligence. 

Judgment  reversed. 

Scoit  Bonham,  tor  plaintiff. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  for  defendant. 
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Superior  Court  of  Cincinnati. 


CONSTITUTIONAL  LAW— ASSESSMENTS. 

[Superior  Court  of  Cincinnati,  General  Term,  February,  1899.1 

Thkodork  Smith  et  ax,,  v,  Cincinnati  et  ai,. 

1.  C1.ASSIPICAT10N  OF  CiTiBS  IN  Assessment  Laws,  Vaijd. 

Section  2264^.  Rev.  Stat,  providing  that  '*  In  cities  of  the  first  and  third  grade 
of  the  first  class  and  in  cities  of  the  second  class,  third  grade  a"  assessments 
mav  be  made  on  the  abutting  and  adjacent,  contiguous  or  other  benefited  lots 
and  lands  in  the  corporation  according  to  benefits,  or  according  to  values  or 
by  the  abutting  foot  of  the  property  bounding  and  abutting  the  improve- 
ment, subject  to  the  restrictions  of  sec.  2264  Rev.  Stat,  is  not  unconstitu- 
tional on  account  of  a  lack  of  uniform  operation  although  limited  to  cities  of 
the  grades  and  classes  named.  Cincinnati  v.  Connor,  55  Ohio  St.,  82,  fol- 
lowed.   Gaylord  v.  Hubbard,  56  Ohio  St.,  25,  distinguished. 

2.  STREET  OF  Varying  Width— Uniform  Assessment. 

If  it  was  intended  to  charge  each  abutter  with  the  actual  cost  of  the  improve- 
ment in  front  of  his  property,  the  legislature  would  have  so  provided  in 
express  terms.  Therefore,  although  the  street  improved  is  of  varying  widths* 
the  assessment  is  not  required  to  be  graduated  accordingly  but  may  be  uni- 
form for  the  whole  street. 

Jackson,  J. 

The  plaintifis,  as  property  owners  on  John  street  in  this  city,  seek 
to  enjoin  the  collection  of  an  assessment  for  the  improvement  of  John 
street,  from  Fourth  to  York  streets. 

On  April  6,  1894,  the  board  of  administration  duly  passed  a  resolu- 
tion declaring  the  necessity  of  improving  John  street,  from  Fourth  street 
to  York  street,  with  asphalt,  one-half  of  the  cost  and  expense  of  which, 
it  was  provided,  should  be  paid  by  the  abutting  property  owners,  to  be 
assessed  by  the  abutting  foot  upon  the  parcels  'of  land  botmding  and 
abutting  thereon,  in  the  manner  provided  by  law.  On  July  26,  1894, 
an  ordinance  for  the  said  improvement  was  duly  passed,  and  thereafter 
on  November  28,  1895,  the  board  of  administration  passed  an  assessing 
ordinance  levying  and  assessing  one-half  of  the  cost  upon  the  abutting 
property  owners,  by  the  abutting  foot,  of  the  several  lots  of  land  board- 
ing and  abutting  on  John  street  from  Fourth  street  to  York  street. 

It  appears  that  the  different  lots  of  the  plaintifis,  which  are  fully 
described  in  the  petition  herein,  '  *are  not  abutting  property  with  refer- 
«ence  to  John  street,  but,  as  a  matter  of  fact,  only  bound  upon  said  John 
street;  *  ^  ^  that  all  of  said  lots  described  are  comer  lots  having 
their  frontage  upon  lateral  streets  with  reference  to  John  street,  fronting 
for  width  upon  said  lateral  streets  and  running  for  depth  with  John 
street."  Therefore  it  is  contended  that  the  assessment  is  illegal,  be- 
cause, as  it  is  claimed,  the  city  had  no  authority  to  assess  property 
bounding  upon  a  street,  the  power  being  to  assess  only  abutting  prop- 
erty. And  it  is  argued  that  the  assessment  could  not  be  made  upon 
the  full  length  of  property  bounding  upon  John  street,  but  only  upon 
such  length  of  the  property  on  John  street  as  equals  the  frontage  of  said 
property  abutting  upon  the  lateral  streets. 
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It  further  appears  that  John  street,  where  said  improvements  have 
been  made,  is  ol  varying  widths,  to- wit:  From  Fourth  street  to  Fifth 
street  it  is  sixty  feet  wide;  from  Fifth  street  to  Chestnut  street,  it  is 
forty  feet  wide;  and  from  Chestnut  street  to  York  street,  it  is  fifty  feet 
wide;  and  that  between  curb  lines,  as  improved  from  Fourth  street  to 
Fifth  street,  it  is  thirty -six  feet  wide;  from  Fifth  street  to  Chestnut  street, 
twenty-four  feet  wide;  and  from  Chestnut  street  to  York  street,  thirty 
feet  wide. 

It  further  appears  that,  notwithstanding  said  varying  widths,  the 
board  of  administration  levied  and  assessed,  by  the  assessing  ordinance, 
a  uniform  rate  upon  each  foot  of  bounding  and  abutting  property,  to- 
wit:  The  uniform  rate  of  $4,040,497  per  foot.  It  is,  therefore,  claimed 
that  the  owners  of  property  upon  the  narrower  portions  of  John  street  are 
subjected  to  a  greater  burden  than  they  should  be  called  upon  to  bear 
with  reference  to  the  total  cost  of  said  improvement.  It  is  contended 
that  the  assessment  should  be  graduated  according  to  the  varying  widths 
of  the  street,  and,  proportioned  according  to  the  actual  cost  of  the  im- 
provement ot  the  several  portions  ol  the  street. 

The  first  question  presented  is  as  to  the  constitutionality  of  sec. 
2264^,  Rev.  Stat.,  as  follows:  **In  cites  of  the  first  and  third  grade  ol 
the  first  class  and  in  cities  of  the  second  class,  third  grade  A,  in  making 
assessments  as  provided  for  in  section  2264,  ol  the  Revised  Statutes,  said 
assessments  may  be  made  on  the  abutting  and  such  adjacent,  contigu- 
ous or  other  benefited  lots  and  lands  in  the  corporation,  either  in  propor- 
tion to  the  benefits  which  may  result  from  the  improvement,  or  accord- 
ing to  the  value  of  the  property  assessed,  or  by  the  abutting  foot  of  the 
property  bounding  and  abutting  the  improvement,  in  the  manner  and 
subject  to  the  restrictions  provided  in  said  section  2264.** 

Prior  to  the  enactment  of  this  section  the  rule  ,  was,  as  stated  in 
Haviland  v,  Columbus,  50  Ohio  St.,  471,  that  '*comer  lots  improved  on 
the  lengthwise  side  are  assessable  on  the  front  foot  only  by  the  narrow 
frontage,  unless  the  architectural  front  is  on  the  long  side.*' 

It  is  contended  that  this  should  still  be  the  rule  of  assessment, 
because  of  tHe  alleged  unconstitutionality  of  sec.  2264,  Rev.  Stat.,  which 
expressly  authorizes  assessment  upon  **the  abutting  foot  of  the  property 
bounding  and  abutting  the  improvement.*' 

It  is  insisted  that  the  section  in  question,  inasmuch  as  it  is  limited 
to  cities  of  the  first  and  third  grade  of  the  first  class  and  to  cities  of  the 
second  class,  third  grade  A,  contravenes  sec.  26,  art.  II,  of  the  constitu- 
tion of  the  state,  which  provides  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state.  But  we  think  this 
•question  is  concluded  by  the  holding  of  the  Supreme  Court  in  Cincinnati 
V.  Connor,  65  Ohio  St.,  82.  The  question  there  presented  was  as  to  the 
<x>nstitutionality  of  sec.  2271,  Rev.  Stat.,  as  follows:  ''In  cities  of  the 
£rst  grade  of  the  first  class,  and  in  corporations  in  counties  containing  a 
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city  of  the  first  grade  of  the  first  class,  the  tax  or  assessment  especially 
levied  or  assessed  upon  any  lot  or  land  for  any  improvement,  shall  not, 
except  as  provided  in  section  2272,  exceed  twenty-five  per  centum  of 
the  value  of  such  lot  or  land  after  the  improvement  is  made,  and  the 
cost  exceeding  that  per  centum  shall  be  paid  by  the  corporation  out  of 
its  general  revenue. ' ' 

The  court,  in  passing  upon  this  question,  say,  on  page  92:  ''The 
further  claim  is  made  by  the  plaintifl  in  error  that  section  2271  is  uncon- 
stitutional ;  being,  it  is  said,  a  law  of  a  general  nature  not  having  uni- 
form operation  throughout  the  state,  and  therefore,  in  contravention  of 
section  26,  article  II,  of  the  constitution.  That  the  power  to  construct 
sewers  and  levy  assessments  for  their  cost  may  be  appropriately  conferred 
upon  mijnicipal  corporations  is  not  questioned;  and  legislation  appli- 
cable to  classes  of  such  corporations  as  they  are  designated  in  the  statute 
under  consideration,  has  been  uniformly  sustained  by  the  decisions  ol 
this  court,  and  so  often,  that  we  deem  it  unnecessary  to  enter  upon  the 
discussion  of  the  question  here.  There  is  nothing  in  any  recent  decision 
of  the  court  which  is  in  conflict  with  former  adjudications  on  this  ques- 
tion.'' 

But  it  is  claimed  that  the  more  recent  case  of  Gaylord  v.  Hubbard^ 
66  Ohio  St.,  25,  lays  down  a  contrary  rule. 

It  was  there  held,  that  the  act  of  April  13,  1892,  89  O.  L.,  288; 
''To  provide  for  the  appointment  of  a  board  of  equalization  and  assess- 
ment in  cities  of  the  second  grade  of  the  first  class,  confers  on  the  annual 
board  of  equalization  created  by  the  act,  powers  that  substantially 
difiEer  from  those  conferred  upon  all  other  annual  boards  of  equalization 
in  the  state  by  the  general  statute  upon  that  subject,  and  for  that  reason 
conflicts  with  section  26,  of  article  II,  of  the  constitution  of  this  state, 
and  is  void." 

But  it  must  be  remembered  that  in  that  case  the  powers  of  the 
board  of  equalization  were  to  fix  the  value  of  property  for  all  purposes, 
municipal,  county  and  state,  and  to  the  extent  that  they  assumed  to  fix 
the  value  of  property  for  purposes  of  taxation  for  cdunty  and  state  pur- 
poses, the  act  there  in  question  passed  ^yond  the  domain  of  legislation 
applicable  to  classes  of  corporations  as  they  are  designated  in  the  statute; 
and,  therefore,  it  was  properly  held  to  contravene  the  section  of  the  con- 
stitution in  question. 

This  court,  in  Emery  v.  Cincinnati,  6  Dec.,  411,  after  a  careful 
review  of  all  the  authorities  bearing  upon  the  question,  maintained  the 
constitutionality  of  an  act  in  many  respects  similar  to  the  act  in  ques- 
tion. The  question  there  presented  was  as  to  the  constitutionality  of 
the  *' alley  law,'*  which  was  applicable  only  to  cities  of  the  first  grade 
and  first  class.  Among  other  things  the  law  provided  that  lots  abutting 
upon  a  street  may  be  assessed  according  to  the  abutting  feet,  whether 
comer  lots,  or  not     It  was  there  held:     *'That  neither  said  alley  nor 
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the  feature  as  to  the  assessment  of  corner  lots  is  in  contravention  of 
section  26,  article  II,  of  the  constitution,  which  requires  all  laws  of 
general  nature  to  have  a  uniform  operation  throughout  the  state." 

We  think  the  act  in  question  is,  therefore,  constitutional. 

As  to  plaintiffs'  second  contention,  that  the  assessment  is  inequi- 
table because  a  uniform  rate  is  provided,  whereas  John  street  is  of  varymg 
width,  we  find  no  case  bearing  directly  upon  the  question  involved. 

In  Findley  v.  Frey,  61  Ohio  St.,  390,  it  was  held:  *'That  where  a 
street  is  of  different  width,  it  raay,  in  a  proceeding  to  improve  it,  be 
divided  into  as  many  sections  as  there  are  different  widths;  and  the 
property  on  each  section  assessed  for  the  cost  of  the  same." 

But  it  is  not  held,  or  any  where  intimated,  in  that  case,  that  this 
method  of  assessment  is  compulsory. 

We  think  a  question  substantially  similar  to  the  one  here  involved^ 
was  decided  in  Wilder  v.  Cincinnati,  26  Ohio  St.,  284.  In  the  Wilder 
case  it  appears  that  West  Eighth  street  was  improved,  by  grading,  from 
McLean  avenue  westward  to  a  plank  road.  The  work  in  question  was 
done  in  sections;  /.  ^.,  one  section  from  McLean  avenue  to  Mill  Creek 
bridge;  the  other  from  the  bridge  to  the  plank  road.  In  the  trial  of 
that  case  the  jury  made  special  findings  of  fact,  from  which  it  was  ap* 
parent  that  the  cost  of  the  improvement  per  foot  was  much  greater  east 
than  west  of  Mill  Creek  bridge,  and  Wilder 's  property  abutted  upon 
that  section  which  was  west  of  Mill  Creek  bridge.  It  was,  therefore, 
contended  that  it  was  inequitable  to  have  a  uniform  rate  of  assessment 
for  the  whole  street,  but  that  different  assessments  should  be  made  for 
the  two  different  sections,  so  that  the  assessment  would  be  proportioned 
to  the  cost  applicable  to  each  particular  section.  But  the  Supreme  Court 
denied  the  contention,  and  held  that  the  uniform  method  of  assessment 
adopted  was  proper,  notwithstanding  the  affirmative  finding  that  there 
was  a  great  difference  of  cost  in  the  improvement  of  the  two  sections  of 
the  street.  In  so  doing  the  court  said :  '  'The  law  seeks  to  make  assess- 
ments for  improvments  of  this  kind  uniform,  in  this  case  the  object  was 
to  ascertain  the  amount  ^'properly  chargeable^'  upon  Wilder's  property. 
This  we  suppose  was  to  be  done  by  a  rule  that  would  opperate  uniformly 
upon  all  abutters  within  the  assessment  district. 

'*If  it  was  intended  to  charge  each  abutter  with  the  actual  cost  of 
the  improvement  in  front  of  his  property,  the  legislature  would  have  so 
provided  in  express  terms." 

We  find  nothing  in  Covington  v.  Matson,  31  S-W.  Rep.,  897,  relied 
upon  by  cotmsel  for  plaintiffs,  in  conflict  with  the  right  asserted  by  the 
city  herein. 

It  follows  that  the  plaintiffs'  prayer  for  relief  herein  must  be  denied. 

W.  T.  Porter  and  Geo.  H.  Morgan^  for  plaintiffs. 

Ellis  G.  Kinkead  and  Wade  Ellis,  for  defendants. 
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CONSTITUTIONAL   LAW. 

[Superior  Court  of  Cincinnati,  Special  Term,  1899J 
In  Re  Danibi«  Brown,  Auditor. 

1.  Unconstitutionality  of  one  Provision  Dobs  not  Defeat  Am,. 

The  provisions  of  7  paragraph  of  sec.  1766a,  Rev.  Stat,  requiring  the  auditor,  in 
cities  of  the  first  grade  first  class,  at  the  end  of  each  fiscal  year,  or  oftener,  if  re- 
quired by  the  board  of  legislation,  and  also  upon  death,  resignation,  removal 
or  expiration  of  the  term  of  any  officer  of  the  audit,  to  examine  and  settle  the 
accounts  of  such  officer,  and  providing  as  to  notice  to  the  officer  and  his  sure- 
ties, and  the  provision  enabling  the  auditor,  if  such  officer  shall  be  found  in- 
debted to  the  city,  to  commence  proceedings  by  filing  his  report  in  the  8U|>er- 
ior  court,  are  not  so  dependent  upon  or  connected  with  the  further  provision 
that  the  amount  of  the  claim  so  filed  shall  at  once  become  a  lien  upon  such 
officer's  real  estate,  as  to  be  defeated  by  a  constitutional  infirmity,  if  such 
there  be  (a  question  not  decided),  in  the  provision  last  referred  to. 

2.  LiBN  Feature  not  the  Oni^y  Purpose  of  the  t,AW. 

The  lien  feature  of  the  law  in  question  is  one  of  its  main  purposes,  but  the  pro- 
vision for  the  examination  of  the  officer's  accounts  and  the  provision  enab- 
ling the  auditor  to  begin  proceedings  by  the  filing  of  his  report  are  equally 
important  and  sufficient  to  sustain  such  portions  of  the  law,  although  the  lien 
feature  of  the  law  should  be  held  to  be  unconstitutional. 

3.  Need  not  be  Supported  by  Same  Reasons. 

The  mere  fact  that  the  same  reasons  which  support  the  lien  feature  of  the  law 
in  question  do  not  support  the  remainder  of  the  statute,  is  immaterial  so  long 
as  that  Dortion  of  the  law  is  supported  by  other  and  sufficient  reasons. 

4.  Act  Does  not  Confer  Judicial  Power. 

The  act  in  question  does  not  confer  judicial  power  upon  the  auditor.  He  is 
required  to  ^ive  notice  to  the  officer  and  his  sureties  of  the  examination  who 
are  not  required  to  be  present  but  are  given  the  privilege  of  being  heard.  The 
examination,  if  adverse  to  the  officer,  does  not  deprive  him  of  a  hearing  in 
court  or  his  right  of  trial  by  jury,  but  simply  serves  as  the  basis  of  the 
action. 

5.  Paii^ure  to  Require  Verification  of  Report. 

The  fact  that  the  statute  does  not  require  verification  of  the  report  which 
serves  as  a  petition  in  the  case,  as  an  exception  to  the  general  rule  requiring 
verification  of  pleadings,  is  not  a  violation  of  the  constitutional  provision 
that  all  laws  of  a  general  nature  ^all  have  a  uniform  operation. 

6.  Sufficient  Ground  to  Dispense  with  Verification. 

The  fact  that  the  officer  who  files  the  report  is  nnder  oath  to  faithfully  dis- 
charge the  duties  of  his  office,  that  coupled  the  fact  that  the  report  is  the  result 
of  an  examination  made  by  him,  with  the  right  to  all  concerned  to  be  heard 
before  the  result  is  reported,  is  sufficient  ground  to  dispense  with  a  verifica- 
tion to  the  e£fect  that  the  report  is  believed  by  the  officer  to  be  true. 

7.  Death  of  Defendant  Before  Service. 

Service  of  summons  upon  the  executors  of  a  defendant  who  has  died  since  the 
action  was  commenced,  without  having  his  death  suggested  on  the  record  and 
the  action  revived  against  his  estate,  is  a  service  upon  a  person  not  a  party  to 
the  case  and  is  subject  to  demurrer. 

Smith,  J. 

These  cases,  which  are  independent  of  one  another,  came  before  me 
upon  motions  to  dismiss,  upon  the  ground  that  the  law  under  which  they 
are  instituted  is  unconstitutional. 

Paragraph  7,  of  sec.  1766a,  Rev.  Stat,  which  relates  to  the  duties 
of  the  city  auditor  in  cities  of  the  first  grade  of  the  first  class*  is  as 
follows: 
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'  *The  auditor  shall,  at  the  end  of  each  fiscal  year,  or  oftener  if  required 
by  the  board  of  legislation,  and  also  upon  the  death,  resignation  or 
removal  or  expiration  of  the  term  of  any  officer  of  the  audit,  examine 
and  settle  the  accounts  of  such  officer  before  making  the  final  statement 
of  account.  The  auditor  shall  cause  notice  of  the  audit  to  be  given  to 
the  officer  or  his  legal  representatives,  and  to  his  sureties  or  their  legal 
representatives,  which  notice  shall  be  by  copy  served  personally  or  at  resi- 
dence or  place  of  business,  or  in  case  the  person  to  be  served  be  a  non- 
resident, by  a  publication  of  a  copy  of  such  notice  for  ten  days  in  a  news- 
paper published  and  of  general  circulation  in  such  city;  and  if  so  desired 
by  such  officer  or  his  legal  representatives,  or  any  other  interested  per- 
son, an  opportunity  shall  be  given  for  hearing;  and  if  such  officers  shall 
be  found  to  be  indebted  to  such  city,  a  statement  of  the  account  showing 
the  amount  of  such  indebtedness  shall  be  at  once  filed  with  the  clerk 
of  the  superior  court  of  such  city,  if  there  be  one,  otherwise,  with  the 
clerk  of  the  common  pleas  court  in  the  county  in  which  such  city  is 
situated,  together  with  a  copy  of  the  notice  above  provided  for,  verified 
by  affidavit  showing  the  service  of  the  same,  and  such  account  shall  be 
placed  by  such  clerk  upon  the  docket  of  said  court  as  a  pending  action, 
summons  to  be  served  therein  as  in  other  civil  actions,  and  said  account 
to  be  prima  fucie  evidence  of  the  amount  of  such  indebtedness.  If  any 
person  or  persons  affected  thereby  shall  be  dissatisfied  with  such  settle- 
ment and  account  as  filed,  he  or  they  may  as  in  any  other  civil  action, 
appear  and  defend  by  filing  an  answer  thereto,  verified  by  his  or  their 
oath,  setting  up  defense  or  exceptions  to  such  account.  At  the  earliest 
possible  day  allowed  by  law,  the  court  shall  proceed  to  hear  said  cause 
tipon  said  account  as  filed,  and  the  answer  thereto  and  the  testimony, 
giving  the  same  precedence  over  other  cases.  Either  such  city  or  any 
person  so  answering  may  demand  a  jury  and  the  court  shall  proceed  to 
judgment  therein  as  in  any  other  civil  action.  From  the  time  of  the 
filing  of  such  account  the  amount  thereof  shall  be  a  lien  upon  all  the  real 
•estate  of  the  officer  thereby  shown  to  be  indebted  to  such  city  and  upon 
that  of  his  sureties,  who  shall  also  be  named  in  said  account  not  exceed- 
ing as  to  such  sureties  the  amount  of  the  bond  on  which  they,  are 
Uable." 

In  pursuance  of  the  duties  enjoined  by  this  paragraph  H.  P. 
3oyden,  the  auditor  of  the  city  of  Cincinnati,  soon  after  the  beginning 
of  his  term,  proceeded  to  '*audit,  examine  and  settle  the  accounts"  of 
D.  W.  Brown,  his  predecessor  in  office,  and  as  a  result  of  such  audit  and 
•examination  has  filed  in  this  court  a  report  in  which  it  is  stated  that 
the  said  D.  W.  Brown  is  indebted  to  said  city  in  the  sum  of  $10,279.96. 

Subsequently,  upon  the  expiration  of  the  term  of  Robert  Schmidt 
as  wharf  master  of  said  city,  said  H.  P.  Boyden  as  auditor  of  said  city, 
and  as  provided  in  said  paragraph  7,  proceeded  to  '*  audit,  examine  and 
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settle  the  accounts"  of  said  Robert  Schmidt,  and  as  a  result  of  said  audit 
and  examination  has  filed  a  report  in  this  court  in  which  it  is  stated 
that  said  Robert  Schmidt  is  indebted  to  said  city  in  the  sum  of  $3,790.88. 

Immediately  upon  the  filing  of  these  reports  said  D.  W.  Brown  and 
Robert  Sdhmidt,  together  with  the  sureties  upon  their  bonds,  were  served 
with  summons.  The  sureties  for  D.  W.  Brown  are  John  Zumstein, 
Charles  Fleischman,  and  Powell  Crosley;  and  l5r  Robert  Schmidt  are» 
Noah  McKitrick.  C.  H.  Barber,  A.  E.  Windeler,  Scott  Bonham  and 
Clinton  Crane.  The  parties  defendant  to  both  proceedings  have  filed 
motions  ta  dismiss  the  proceedings  with  the  exception  of  the  executors 
of  Charles  Fleischman,  who  have  filed  a  demurrer  to  the  proceeding 
against  them. 

With  the  exception  of  the  executors  of  Charles  Fleischman,  to 
whose  objection  I  shall  hereafter  make  special  reference,  it  is  admitted 
by  the  parties  to  both  proceedings,  that  the  proceedings  are  entirely 
regular  so  tar  as  following  the  requirements  of  the  statute  are  con- 
cerned, but  it  is  contended  that  the  statute  is  unconstitutional  and  there- 
fore the  proceedings  are  null  and  void  and  must  be  dismissed. 

The  main  contention  of  the  defendants  is  that  the  feature  of  the 
law  which  provides  that: 

'*From  the  time  of  the  filing  of  such  account  the  amotmt  thereof 
shall  be  a  lien  upon  all  the  real  estate  of  the  officer  thereby  shown  to  be 
indebted  to  such  city  and  upon  that  of  his  sureties,  who  shall  also  be 
named  in  said  account,  not  exceeding  as  to  such  sureties  the  amount  of 
the  bond  upon  which  they  are  liable,"  violates  act  2,  sec.  26^  of  the  con- 
gtitution  of  the  state  which  requires  that,  *  'all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  state"  for  the  reason 
that  such  provision  gives  a  preference  by  way  of  lien  upon  the  property 
of  the  defendants  over  that  possessed  by  plaintiffs  in  other  actions  insti. 
tuted  in  the  courts,  and  that  ther  matter  of  liens  arising  from  the  filing 
of  a  suit  is  a  subject  of  a  general  nature  and  the  laws  with  respect  to  the 
same  must  have  a  uniform  operation  by  applying  to  all  actions. 

The  arguments  attacking  this  feature  of  the  law  evidence  research, 
ability  and  ingenuity  upon  the  part  of  the  numerous  counsel  represent- 
ing the  defendants,  but  I  do  not  regard  the  question  as  having  any  par- 
ticular bearing  upon  the  motions  before  me,  for  the  reason  that  even  if 
such  provision  of  the  law  is  unconstitutional,  nevertheless  the  other 
provisions  of  the  law  are  not  so  dependent  upon  it  that  they  must  fall 
with  it. 

The  principle  is  well  settled  in  this  state,  as  declared  in  I<ittle 
Miami  R.  R  Co.  v.  Comrs.,  31  Ohio  St.,  388,  343,  that:  ''A  part  of  a 
statute  may  be  void  for  want  of  conformity  to  the  constitution  and  the 
remainder  valid.  Whether  or  not  the  infirmity  that  avoids  a  part 
affects  the  entire  act,  depends  upon  the  connection  and  dependence  cm 
each  other  of  its  various  provisions.     Where  they  are  so  inseparably 
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connected  in  subject  matter,  and  so  relate  to  each  other,  as  to  give  rise 
to  a  presumption  that  a  part  would  not  have  been  enacted  without  the 
whole,  the  entire  act  is  void.  But  where  no  such  connection  ot  depend- 
■ence  exists,  that  part  of  the 'statute  not  in  itself  in  conflict  with  any  con- 
stitutional provision,  is  as  valid  as  if  independently  enacted." 

To  the  same  eflFect,  see:  Bowles  v.  State,  37  Ohio  St.,  35;  State  v. 
Brewster,  39  Ohio  St.,  653,  659;  State  v.  Frame,  39  Ohio  St.,  399,  411; 
Treasurer  v.  Bank,  47  Ohio  St.,  503;  and  Cincinnati  v.  Street  Railway 
Co.,  7  Dec.,  591,  affirmed  by  Supreme  Court. 

It  is  urged  by  counsel  for  the  defendants*  however,  that  the  main 
purpose  of  the  law  was  to  give  the  city  a  lien  upon  the  real  estate  of  the 
principal  officer  and  his  sureties  and  that  if  this  purpose  fails  because  of 
the  constitutional  infirmity  of  the  legislation  which  seeks  to  establish  it, 
the  entire  law  fails  because  the  legislature  could  have  had  no  other  pur- 
pose in  its  enactment. 

I  concede  that  one  ot  the  objects  sought  to  be  accomplished  by  the 
law  is  found  in  the  provision  against  which  counsel  have  directed  their 
main  attack;  indeed,  such  concession  must  always  be  made  with  respect 
to  any  provision  found  in  any  law,  because  the  presumption  is  conclu- 
sive that  the  legislature  never  enacts  a  law  or  a  provision  thereof  without 
intending  to  enact  it  and  because  it  regards  its  enactment  as  desirable. 
But  there  appears  to  my  mind  a  very  clear  and  distinct  purpose  in  the 
•enactment  of  this  law  aside  from  that  of  making  the  beginning  of  the 
proceedings  under  it  a  lien  upon  the  property  of  the  defendants,  and 
^uch  purpose  to  my  mind  is  quite  as  important  of  accomplishment  as  that 
of  fastening  a  lien  upon  the  property  of  the  defendants,  and  I  must  there- 
fore assume  that  it  appeared  equally  important  to  the  legislature. 

It  would  hardly  be  contended  that  if  the  legislature  had  supposed  it 
had  not  the  power  to  make  the  proceedings  a  lien  upon  the  property  of 
the  principal  officer  and  his  sureties,  that  it  would  not  have  enacted  the 
first  part  of  the  law  which  declares  that:  '*The  auditor  shall,  at  the 
^nd  of  each  fiscal  year,  or  oftener  if  required  by  the  board  of  legislation, 
■and  also  upon  the  death,  resignation  or  removal,  or  expiration  of  the 
term  of  any  officer  of  the  city,  audit,  examine  and  settle  the  accounts 
of  such  officer";  because  the  grant  of  such  a  power,  which  enables  the 
"City  at  any  time  to  know  the  state  of  an  officer's  accounts,  and  upon  the 
cessation  ot  his  service  in  the  office  to  know  that  his  accounts  are  cor- 
rect, is  a  grant  of  power  so  important  and  necessary  that  it  seems  to  me 
idle  to  say  the  legislature  would  not  have  granted  it  unless  it  supposed 
it  had  the  power  to  make  the  proceedings  which  subsequently  follow 
4iuch  an  examination  revealing  an  indebtedness  to  the  city  a  lien  upon 
the  property  of  the  principal  and  his  sureties. 

But  it  may  be  urged  that  while  this  proposition  is  conceded,  yet 
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the  reasons  which  support  it  do  not  support  the  remainder  of  the  statute 
which  enables  the  city  auditor  to  begin  proceedings  by  the  filing  of  his 
report. 

It  is  true  the  same  reasons  do  not  support  the  remainder  of  the 
statute,  but  1  think  other  reasons  of  a  very  weighty  character  do  support 
such  remainder  of  the  law. 

Without  the  enactment  of  the  remainder  of  the  law  the  examination 
and  findings  of  the  city  auditor  would  per  se  have  no  force  or  effect;  and 
no  action  could  be  maintained  in  the  courts  based  upon  such  findings 
until  one  of  the  muniucipal  boards  had  instructed  the  corporation  counsel 
to  begin  an  action  against  the  officer  and  his  sureties.  This,  a  board 
might  not  feel  justified  in  doing  until  in  some  manner  it  had  itself  made 
an  investigation  of  the  correctness  of  the  report  which,  in  effect,  would 
be  an  audit  and  examination  of  the  accounts  of  the  officer.  For  such 
work  a  municipal  board  is  at  best  a  clumsy  instrument  or  agency,  and 
with  the  constant  and  influential  opposition  which  would  necessarily 
arise  from  the  principal  and  his  sureties,  on  a  question  as  to  whether 
complicated  accounts  showed  a  balance  in  favor  of  or  against  the  city, 
the  whole  matter  would  be  in  danger  of  becoming  engulfed  in  a  whirl- 
pool of  conflicting  forces  and  doubts,  so  that  progress  forward,  in  many 
cases,  in  all  likelihood  would  never  be  had. 

I  am,  therefore,  of  the  opinion  that  even  if  the  lien  feature  of  the  law 
be  stricken  from  it  as  unconstitutional,  the  remainder  should  standas  sub- 
serving an  important  purpose,  which  the  legislature  had  in  mind,  in  no 
way  dependent  for  its  accomplishment  upon  the  lien  feature  of  the  law. 

I  do  not  intend  to  be  understood  as  expressing  the  opinion  that  the 
lien  feature  of  the  law  is  unconstitutional.  I  simply  do  not  find  it  nec<^ 
essary  to  consider  the  question  or  to  form  or  express  an  opinion  upon  it. 

Another  objection  to  the  statute  is  that  it  confers  upon  the  auditor 
the  exercise  of  judicial  power.  But  such  is  not  the  effect  of  the  act.  It 
requires  the  auditor  to  make  an  examination  of  accounts,  and  requires 
him  to  give  notice  of  such  contemplated  examination  to  the  officer  and 
his  sureties  who  are  not  required  to  be  present  but  are  given  the  priv- 
ilege of  being  heard.  The  examination,  if  adverse  to  the  officer,  does 
not  deprive  him  of  a  hearing  in  court  or  of  his  right  to  a  trial  by  jury, 
but  simply  serves  as  the  basis  of  the  action,  which  is  begun  against  him 
by  the  filing  of  the  report. 

This  objection  may  be  dismissed  with  citation  from  the  case  of 
DeCamp  v.  Archibald,  50  Ohio  St.,  626,  in  which  it  is  declared  that: 
"The  term  'judicial  power'  as  used  in  the  constitution  is  not  capable  of 
a  ptecise  definition.  It  is  included  in  the  power  to  hear  and  determine, 
but  does  not  exhaust  the  power.  That  it  embraces  the  hearing  and 
determination  of  all  suits  and  actions,  whether  public  or  private,  there 
can  be  no  doubt.  But  we  think  that  it  is  equally  clear  that  it  does  not 
necessarily  include  the  power  to  hear  and  determine  a  matter  that  is 
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not  in  the  nature  of  suit  or  action  between  parties.  Power  to  hear 
and  determine  matters  more  or  less  directly  affecting  public  and  private 
rights,  is  conferred  upon  and  exercised  by  administrative  and  executive 
officers.  But  this  has  not  been  held  to  a£Eect  the  validity  of  statutes  by 
which  such  powers  are  conferred.  State  ex  rel.  v.  Hawkins,  44  Ohio 
St,  98-109. »' 

Another  objection  suggested,  but  not  urged,  is  that  this  statute  does 
not  require  verification  of  the  report  which  serves  as  a  petition  in  the 
case,  and  that  the  making  of  this  exception  to  the  general  rule  requir- 
ing verification  of  pleadings  is  a  violation  of  the  constitutional  provision 
that  all  laws  of  a  general  nature  shall  have  a  uniform  operation.  I  do 
not  think  the  objection  requires  extended  notice.  The  fact  that  the 
officer  who  files  it  is  under  oath  to  faithfully  discharge  the  duties  of  his 
office,  coupled  with  the  fact  that  the  report  is  the  result  of  an  examina- 
tion made  by  him,  with  the  right  to  all  concerned  to  be  heard  before 
such  result  is  reported,  would  seem  to  be  sufficient  ground  to  dispense 
with  a  verification  to  the  effect  that  the  report  is  believed  by  the  officer 
to  be  true. 

The  statute  operates  upon  all  auditors  of  all  cities  of  the  first  class 
and  the  legislation  being  based  upon  the  peculiar  organization  and  con- 
ditions of  such  city,  is  a  proper  classification.  State  ex  rel.  v.  Cincin- 
nati, 62  Ohio  St.,  419,  448. 

It  is  significant,  too,  that  if  such  a  provision  were  unconstitu- 
tional, that  no  question  has  ever  been  raised  with  respect  to  the  validity 
of  sec.  213,  Rev.  Stat.,  which  declares  that:  **It  is  not  necessary  to 
verify  the  pleadings  on  the  part  of  the  state  or  any  officer  thereof  in  any 
action,  writ  or  proceeding.*' 

If  a  single  litigant  as  the  state,  may  be  relieved  from  the  verifica- 
tion of  all  of  its  pleadings,  it  is  difficult  to  see  why  cities  of  the  first 
grade  and  first  class  may  not  be  relieved  when  the  petition  is  filed  under 
such  circumstances  as  to  make  verification  a  mere  idle  ceremony. 

For  the  reasons  above  stated,  it  is  my  opinion  that  the  motions  to 
dismiss  these  proceedings  should  be  overruled. 

The  summons  in  the  Brown  case  was  issued,  not  against  Charles 
Pleischman,  but  against  his  executors.  But  as  the  death  of  Mr.  Fleisch- 
man  has  not  been  suggested  upon  the  record  in  the  proceeding  against 
him  and  revived  against  his  estate,  such  a  summons  must  be  held  to  be 
served  upon  persons  not^parties  to  the  proceeding.  The  demurrer  filed 
by  them  should  therefore  be  sustained,  with  leave  to  the  city  to  take 
such  further  steps  in  the  matter  as  shall  be  deemed  advisable. 
^    Ellis  G.  JCtnkeadf  Wade  Eillis,  corporation  counsel,  for  the  city. 

Frank  M.   Coppocky  Fred  Hertenstein^  Frank  H.  Kemper^    Willis 

M,  Kemper y  C,  T.  Durrani^  Louis  Kramer ^  for  the  motions. 


Digitized  by 


Google 


8 1 6  OHIO  DBCISIONa  Vol. 

Clark  Common  Pleas. 


STATUTES— PUNCTUATION— 1  RUANCY    LAW. 

[Clark  Common  Pleas.] 

Grahn  V.  State  op  Ohio. 

1.  Court  May  Add  Punctuation  to  Statutes. 

When  the  meaning  of  a  statute  is  doubtful,  the  court  may  insert  punctuation  to 
show  of  what  construction  the  words  are  capable ;  and  If  by  such  aid,  the 
court  is  enabled  to  see  that  the  language  can  bear  an  interpretation  which 
will  make  the  whole  statute  rational  and  consistent,  the  court  is  bound  to 
adapt  that  interpretation  in  preference  to  another  which  would  attribute  to 
the  parties  an  intention  capricious,  insensible  or  absurd. 

Rui,E  Appi,ied  to  V«nur  Under  Truancy  Law. 
The  intent  of  sec.  4022,  Rev.  Stat.,  the  Truancy  law,  as  amended  87  O.  S..  144,  is 
to  secure  the  trial  of  parents,  charged  with  having  failed  to  cause  their  chil- 
dren to  attend  school,  within  the  district  where  the  offense  occurs  and  the 
court  may  insert  proper  punctuation  to  give  said  statute  that  effect 
8.  Character  op  Case  Cannot  be  Changed  Upon  Appeal  or  Brror. 

The  character  of  a  case,  whether  civil  or  criminal,  cannot  be  changed  in  an 
appellate  court,  but  must  remain  the  same  to  the  last  court  of  jurisdiction. 

Miller,  J. 

The  truant  oflBcer  of  South  Charleston,  Ohio,  school  district,  made 
complaint  against  the  plaintiff  in  error,  under  the  compulsory  education 
law  for  failure  to  compel  his  son,  who  was  of  school  age,  to  attend 
school  under  sec.  4029-8,  Rev.  Stat.  The  affidavit  was  filed  before  and 
a  warrant  issued  by  a  justice  of  the  peace,  Bsquire  Schickendantz,  who 
resided  in  Madison  township,  but  not  within  the  special  school  districtt 
where  the  alleged  offense  was  committed. 

The  defendant,  having  been  arraigned  before  the  said  justice,  ob* 
jected  to  the  jurisdiction  ot  the  justice  to  try  the  case,  but  his  motion 
was  overruled  and  upon  trial  had,  he  was  found  guilty.  Petition  in 
error  was  filed  in  this  court  assigning  among  other  errors,  that  the  justice 
had  no  jurisdiction  to  try  the  case.  This  is  the  only  question  here  con- 
sidered. 

The  law  previous  to  1890,  as  appears  in  Giauque's  statutes  of  Ohio, 
in  sec.  4029-8,  with  reference  to  the  duties  of  the  truant  officer,  provides 
that  he  shall  make  '  *complant  against  said  parent,  guardian  or  other 
person  having  the  legal  control  of  such  child,  in  any  court  of  competent 
jurisdiction  in  the  city,  village  or  township  in  which  the  offense 
occurred."  To  this  section  is  appended  a  side-note  calling  attention  to 
an  amendment  in  1890,  87  O.  L.  144,  and  which  amendment  appears  in 
Bates'  Statutes,  which  has  incorporated  into  it  all  the  laws  of  1890,  as 
follows:  **The  truant  officer  shall  make  complaint  against  the  parent, 
guardian  or  other  person  in  charge,  in  any  court  of  competent  jurisdic- 
tion in  the  city,  special,  village  or  township  district  in  which  the  offense 
occurs." 

What  is  the  court  of  competent  jurisdiction?  None  unless  the  officer 
named  in  sec.  610,  Rev.  Stat.,  which  reads  so  far  as  is  necessary  to  this 
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qaestion:  * 'Every  justice  of  the  peace  shall  have  jurisdiction  in  crimi*' 
nal  cases  throughout  the  county  in  which  he  is  elected  and  where  he 
resides,  on  view,  or  on  sworn  complaint  to  cause  every  person  charged 
with  felony  or  misdemeanor  to  be  arrested,"  etc. 

There  is  no  provision  anywhere  else  prescribing  the  oflScer  who 
shall  have  jurisdiction  of  this  particular  offense,  which  is  a  misdemeanor, 
under  sec  610,  lor  the  purposes  of  jurisdiction,  whether  it  be  denomi- 
nated criminal  or  qtmsi  criminal.  The  probate  court  u.ider  its  general 
jurisdiction  may  have  power  to  commit  the  juvenile  oftender  to  the  state 
reformatory,  but  has  no  jurisdiction  over  the  parent  to  try  a  complaint 
against  him.  With  these  provisions  of  the  statute  before  us,  arises  the 
question  of  the  jurisdiction  of  this  particular  justice  in  this  special  case. 

The  record  shows  that  Esquire  Schickendantz  did  not  reside  or  have 
his  office  in  South  Charleston  special  school  district  in  which  th^ 
alleged  offense  was  committed,  but  in  another  district,  to-wit,  Madison 
township  school  district,  and  that  there  was  a  mayor  and  justice  of  the 
peace  in  said  South  Charleston  special  school  district. 

The  change  made  in  1890,  was  done  for  a  purpose  of  some  kind, 
whether  or  not  the  old  section  is  to  be  construed  into  limiting  the  place 
of  the  trial  to  the  township,  village  or  city  in  which  the  oflense  occurred. 

The  action,  if  the  words  '*city,  or  village  or  township  in  which  the 
offense  occurred,"  had  not  been  inserted  in  the  old  law,  under  sec.  610, 
Rev.  Stat. ,  could  have  been  brought  before  a  justice  of  the  peace  in 
Springfield  or  New  Carlisle,  and  the  parties  and  witnesses  thereby  be 
dragged  many  miles  away  trom  their  homes  and  the  scene  ot  the  offense. 

But  from  lack  of  proper  punctuation  of  said  original  sction,  a  doubt 
arises  as  to  the  purpose  of  such  insertion  of  said  words,  whether  the 
jurisdiction  should  be  limited  to  a  justice  or  mayor  residing  in  such 
city,  village  or  township,  or  to  secure  the  actual  trial  of  the  case  within 
the  bounds  of  such  locality.  Now  punctuation  plays  an  important  part 
in  the  construction  of  sentences. 

Anderson's  Law  Dictionary,  page  844,  says:  **When  the  meaning 
of  a  clause  in  an  instrument  is  doubtful,  the  court  may  insert  punctua- 
tion to  show  of  what  construction  the  words  are  capable:  and  if  by  such 
aid,  the  court  is  enabled  to  see  that  the  language  can  bear  an  interpreta- 
tion which  will  make  the  whole  instrument  rational  and  self  consistent, 
it  is  bound  to  adopt  that  interpretation  in  preference  to  another  which 
would  attribute  to  the  parties  an  intention  utterly  capricious,  insensible 
and  absurd.*' 

Take,  therefore,  the  old  section  and  insert  a  comma  or  other  proper* 
mark  of  punctuation  after  the  word  **jurisdiction,*'  and  it  will  read  that 
he  shall  make  '  ^complainant  against  said  parent,  guardian  or  other  per- 
son having  the  legal  control  of  such  child,  in  any  court  of  competent 
jtirisdiction,  in  the  city,  village  or  township  in  which  the  offense 
occurred."  In  this  compound  sentence  we  have  thereby  clearly  defined 
52    S.  &  C.  P.    Vol.  9 
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the  court  of  competent  jurisdiction,  viz.,  a  justice  of  the  peace,  and 
mayor  of  a  dty  or  village:  and  also  the  locality  ol  the  trial,  viz.,  the  city, 
village,  or  township  in  which  the  ofiense  oocurred.  Any  other  construc- 
tion would  be  "capricious,  insensible  and  absurd"  in  the  way  I  view  it, 
for  in  such  statute,  locality  of  the  trial  is  clearly  indicated,  and  as  to  the 
authority  under  sec.  610,  any  justice  of  the  peace  of  Madison  township, 
if  not  of  the  county,  would  have  jurisdiction  in  any  school  district  of 
the  county,  and  the  words  *'in  which  the  offense  occurs"  absolutely  fix 
the  locality  of  trial  as  the  all-controlling  words  of  venue,  which  words  I 
interpret  lor  the  ben,efit  of  those  unlearned  in  law,  from  Anderson's 
I4LW  Dictionary,  as  **locality,  neighborhood;  place  of  trial." 

Thus  then,  if  the  place  of  trial  is  to  be  within  the  bounds  of  the 
city,  village,  or  township  in  which  the  ofiense  occurred,  and  there  should 
be  no  justice  of  the  peace  in  that  locality,  one  can  be  brought  therefor 
from  abroad,  either  from  another  part  of  the  township,  or,  as  I  think, 
from  any  part  of  the  county. 

This  construction  accounts  tor  the  words  of  said  section  for  one 
reason,  if  no  other,  and  that  it,  that  the  venue,  or  * 'locality  of  trial," 
has  been  viewed  as  of  the  highest  importance  from  time  immemorial  both 
at  common  law  and  under  statutory  enactments.  The  place  of  trial  has 
always  been  fixed  upon  one  of  two  ideas,  viz.,  in  criminal  cases  propin- 
quity or  nearness  to  the  place  of  the  offense,  or  in  civil  cases  to  the  resi- 
dence of  the  party  who  is  sued. 

The  same  reasons  apply  to  the  new  law  under  which  this  action  wza 
brought,  and  with  still  greater  force  and  effect  than  as  to  the  words  d 
the  old  law. 

In  criminal  cases  the  venue  or  **place  of  trial*'  must  be  in  the 
vicinage,  according  to  Anderson,  that  is,  '* neighborhood,  county" 
where  the  offense  occurred ;  in  civil  cases  under  $100  in  the  township  where 
the  party  sued  resides:  and  in  cases  of  higher  importance  in  the  court 
of  common  pleas  of  the  county  where  the  party  sued  resides.  These  are 
the  general  rules  except  in  some  few  matters. 

Now,  using  like  punctuation,  the  new  law  under  which  this  action  was 
brought,  will  read  as  follows:  "The  truant  officer  shall  make  complaint 
against  the  parent,  guardian  or  other  person  in  charge  of  the  child,  in 
any  court  of  competent  jurisdiction,  in  the  city,  special,  village  or  town* 
ship  district  in  which  the  offense  occurs." 

The  words  '4n  any  court  of  competent  jurisdiction,"  is  a  complete 
sentence  in  itself,  which  can  be  defined  by  itself  as  meaning  a  justice  of 
the  peace  or  mayor  of  a  city  or  village  under  general  laws;  to  which  this 
language  perforce  relates  itself,  in  so  far  as  determining  what  court  d 
competent  jurisdiction  it  must  be  tried  before. 

The  words  *Mn  the  city,  special  village  or  township  district  in  which 
the  ofiense  occurs,"  ex  viterminiy  import  venue,  vicinage,  {»opinquity 
or  nearness;  and  what  is  more,  under  the  school  laws,  include  both  the 
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residence  of  the  defendant,  as  in  civil  cases  is  required,  and  the  place  of 
the  offense,  as  in  criminal  cases  is  required;  thus,  in  other  words,  com- 
pletely including  both  qtialities  of  venue,  or  *  locality,"  viz.:  residence 
of  the  defendant,  and  propinquity  or  nearness  to  the  scene  of  the  crime 
or  misdemeanor,  which  does  not  often  occur  by  statutory  regulation. 

I  have  already  said  that  the  change  in  the  law  was  for  a  purpose, 
and  cannot  be  passed  over  merely  because  we  do  not  fully  understand 
its  signification. 
Corrolaries. 

No.  1.  The  old  law  was  made  for  propinquity  to  the  parties  and 
witnesses  instead  of  dragging  them  from  their  township  to  the  county 
seat,  as  vindictive  complainants  have  been  known  to  do  in  other  cases- 
No.  2.  The  amendments  were  enacted  in  1890,  not  only  on  like 
grounds  of  propinquity  to  the  parties  and  witnesses,  thus  more  lessening 
their  inconvenience,  but  much  more,  in  my  opinion,  as  ah  example  to 
the  Children  themselves  in  that  special  school  district. 

For,  in  illustration  and  in  further  reasoning,  all  other  discipline  is 
enforced  very  largely  in  the  school-house,  and  it  would  not  have  been 
bad  for  the  legislature  to  have  provided  that  the  trial  should  take  place 
under  suitable  regulations,  and  at  suitable  times,  in  the  very  school- 
house  itself,  and  if  there  was  no  justice  of  the  peace  residing  in  such 
school  district,  then  a  justice  from  another  district,  or  possibly  from 
another  township  might  be  brought  in  and  have  an  office  ready  at  hand 
to  try  the  cause.  It  would  assuredly  be  no  greater  hardship  to  justices 
of  the  peace  than  to  compel  common  pleas  and  circuit  court  judges  to 
travel  half  across  the  state  to  try  cases. 

It  may  be  claimed  that  this  is  a  civil  case,  and  subject  to  the  stat- 
utes governing  civil  cases,  and  that  therefore  the  reference  to  the  juris- 
diction of  the  justices  of  the  peace  beyond  the  township  is  not  appli- 
cable. Be  that  as  it,  may,  much  of  this  opinion  considered  by  me  most 
valuable,  is  applicable  as  to  their  civil  jurisdiction  in  their  respective 
townships;  but  this  action  was  not  brought  as  a  civil  action.  It 
comes  up  from  the  criminal  docket  of  Esquire  Shickendantz ; 
the  defendant  was  complained  of  by  affidavit  as  a  criminal;  a  crimiual 
warrant  was  issued  against  him;  he  was  arrested  and  brought 
into  court  and  arraigned  as  a  criminal;  the  trial  was  continued 
and  he  entered  into  the  usual  criminal  recognizance  for  appearance  at 
the  appointed  day;  he  was  tried  as  a  criminal,  and  I  do  not  think  the 
character  of  the  case  can  be  changed  upon  a  petition  in  error,  but  must 
ever  remain  the  same  to  the  last  court  of  jurisdiction,  although  I  am 
aware  of  an  old  case  coming  to  a  court  of  common  pleas  from  the  judg- 
ment ot  a  mayor  of  Akron  for  violation  of  a  liquor  ordinance,  the  appeal 
bond  having  vacated  the  judgment  of  the  mayor  before  whom  the  cases 
was  tried,  the  court  allowed  a  declaration  in  the  civil  action  of  debt  to 
be  filed  on  the  ground  of  the  vacation  ot  the  judgment  by  reason  of  the 
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^appeal  bond.  That  case  is  Markle  v.  Town  Council,  14  Ohio,  587. 
This  case  does  not  come  into  this  court  by  appeal  No  appeal  bond 
has  been  given,  but  is  prosecuted  solely  upon  a  petition  in  error «  Bat 
if  it  had  come  here  by  appeal  and  Esquire  Shickendantz  had  no  jurisdic- 
tion, it  would  have  to  be  dismissed.  The  foundation  of  every  case 
before  a  justice  must  be  sure,  or  his  judgment  would  have  to  be  set  aside 
in  whatever  way  it  comes  into  the  court  of  common  pleas. 

Counsel  have  by  this  time  become  aware  that  the  judgment  of  the 
justice  of  the  peace  must  be  set  aside  with  judgment  in  favor  of  the 
plaintiff  in  error. 

Oscar  T.  Martin  and  /.  K.  Mower,  for  plaintiff  in  error. 

F.  if/.  Hagan,  for  defendant  in  error. 


SPECIAL  FINDINGS— INTERROGATORIES. 

[Hamilton  Common  Pleas,  1899.] 

*Hauk  V.  Norwood  (Vil.). 

1.  Rui«B  AS  TO  Spbciai«  Findings  and  Intbrrogatoribs. 

Section  5201,  Rev.  Stat.,  providing  that  "in  all  cases  when  requested  by  either 

Sarty,  the  court  shall  instruct  the  jurors,  if  they  render  a  general  verdict,  to 
nd  specially  upon  particular  questions  of  fact,  to  be  stated  in  writing,"  while 
mandatory  on  the  court,  does  not  permit  counsel  to  submit  to  the  jury  ques- 
tions which  relate  to  mere  evidental  facts.  It  should  be  restricted  to  those 
ultimate  facts  upon  which  the  rights  of  the  parties  directly  depend,  unless  a 
probative  fact  is  such  that  an  ultimate  fact  necessarily  results  therefrom, 
and  the  court  could  infer  such  ultimate  fact  as  a  matter  of  law. 

1  Pacts  Not  Inconsistbnt  with  a  Gbnbrai,  Vbrdict. 

A  fact  which  merely  tends  to  prove  a  fact  in  issue  cannot  be  said  to  be  incon- 
sistent with  a  general  verdict.  Jurors  might  agree  upon  a  general  verdict 
and  yet  not  reach  their  conclusions  by  the  same  reasoning  and  to  require 
unanimity  in  each  of  the  successive  steps  leading  to  the  result  would  amount 
to  cross  examination  and  be  destructive  of  the  svstem  of  jury  trials. 

J.  Rui,BS  Appued. 

Under  the  foregoing  rules,  in  an  action  for  personal  injuries  from  a  defective 
sidewalk,  interrogatories  asking  the  jury  whether  plaintiff  could  have  avoided 
the  injury  by  going  to  the  middle  of  the  street;  whether  the  defect  was  la- 
tent or  patent;  could  such  defect  have  been  readily  seen;  if  the  jury  find 
plaintiff's  income  was  affected  by  the  injuries,  to  what  extent,  were  properly 
refused  by  the  court ;  and  questions  as  to  whether  plaintiff  exercised  due 
care  under  the  circumstances  or  whether  she  did  any  act  which  contributed 
to  her  injury,  were  properly  allowed  to  go  to  the  jury  as  relating  to  ultimate 
facts  or  issues. 

Application  was  made  by  the  defendant  for  special  findings  by  the 
jnry.     Among  the  findings  handed  up  were  a  number  of  an  evidential 
nature.     These  the  court  refused  to  submit  to  the  jury  under  the  follow- 
ing rulings. 
Pflbgejl,  J.   (memorandum  of  opinion.) 

Section  5201,  Rev.  Stat.,  providing  that  **In  all  cases,  when  re- 
quested by  either  party,  the  court  shall  instruct  the  jurors,  if  they  render 
*  For  circuit  decision,  see  10  Circ  Dec,  000. 
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a  general  verdict,  to  find  specially  upon  particular  questions  of  fact,  to 
be  stated  in  writing,  and  shall  direct  a  written  finding  thereon/'  is  man- 
datory  on  the  court.  Its  scope,  however,  does  not  permit  counsel  to 
submit  to  the  jury  questions  whch  relate  to  mere  evidentiary  facts.  It 
should  be  restricted  to  those  ultimate  facts  upon  which  the  rights  ot  the 
parties  directly  depend — unless  a  probative  fact  is  such  that  an  ultimate 
fact  necessarily  results  therefrom,  and  the  court  could  infer  such  ulti- 
mate fact  as  a  matter  of  law.  A  fact  which  merely  tends  to  prove  a  fact 
in  issue,  without  actually  proving  it,  can  not  be  said  to  be  inconsistent 
with  a  general  verdict.  Therefore,  jurors  might  agree  upon  a  general 
verdict  and  yet  consistently  not  reach  their  conclusion  by  the  same 
method  of  reasoning.  To  require  unanimity^  not  only  in  the  result, 
but  also  in  each  of  the  successve  steps  leading  to  such  result,  would  be 
practically  distructive  of  the  system  of  jury  trials.  To  require  them  to 
give  their  views  upon  each  item  of  evidence  would  practically  subject 
them  to  cross-examination.  So  interrogatories  asking  the  jury  whether 
the  plaintifi  could  have  avoided  the  injury  by  going  in  the  middle  of  the 
street;  were  the  defect  in  the  sidewalk  latent  or  patent;  could  such 
defects  have  been  readily  seen;  if  the  jury  find  plaintiff's  income  was 
aflected  by  the  injuries,  to  what  extent,  were  rejected  by  the  court. 
Questions  of  whether  plaintiff  exercised  due  care  under  the  circum- 
stances or  whether  she  did  any  act  which  contributed  to  her  injury, 
were  allowed  to  go  to  the  jury  as  ultimate  facts  or  issues  in  the  case. 


MOBS— ANTI-LYNCH  LAW. 

[Champaign  Common  Pleas,  1899.] 

*  Mitchell's  Admr.  v.  Champaign  Co.,  (Comrs.) 

1.  Mobs— Uni^wpul  Assemblage— Elsmbkts  Op. 

To  constitute  an  assembling  of  persons  for  an  unlawful  purpose,  there  must 
be  in  the  minds  of  the  persons  making  up  such  assemblage  a  fixed  purpose 
to  do  an  unlawtul  act.  Such  purpose  may  be  formed  either  before  or  at  the 
time  of  assembling  or  it  may  be  formed  with  the  agreement  of  mutual  asist- 
ance  after  the  assembling.  It  is  not  a  mere  matter  of  time.  The  law  simply 
requires  that  the  purpose  must  be  present;  the  design  must  be  formed  and  t>e 
an  existent  fact. 

2.  Unlawful  Assemblage— A  Question  of  Pact. 

No  formal  or  express  agreement  need  be  proved  to  establish  the  unlawful  pur- 
pose of  such  assemblage.  It  may  be  inferred  from  all  the  facts  and  circum- 
stances proved  in  the  case  and  its  existence  and  the  time  of  its  formation  are 
questions  ot  fact  for  the  jury. 

3.  Elements  Constituting  A  Mob. 

An  essential  element  to  change  a  collection  of  individuals  into  a  "mob**  is  the 
intent  to  do  damage  or  injury  to  some  one,  or  the  pretense  to  exercise  correc- 
tional power  over  other  persons  by  violence  and  without  authority  of  law. 

*Por  decision  of  Oustin,  J.,  of  Montgomery  common  pleas  holding  statute 
unconstitutional,  see  5  Dec,  262:  for  circuit  decision  reversiog,  see  10  Circ.  Dec 
000.    See  also  6  Dec,  867  and  8  Circ  Dec,^,  Cuyahoga  county  cases. 
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4.  PSBSUMPTION  VROIC  LYNCHING. 

Taking  a  prisoner  from  a  jail  and  Ijrnching  him  raises  the  presumption  that 
the  persons  who  did  it  intended  to  do  such  prisoner  damage  or  injury,  and 
this  presumption  will  prevail  unless  from  a  consideration  ofall  the  evidence 
the  jury  believe,  such  intent  did  not  exist 

5.  Such  Presumption  dobs  not  Reach  assembling. 

But  the  bare  fact  that  three  or  more  persons  took  a  prisoner  from  a  iail  and  hanged 
him  does  not  raise  the  presumption  that  such  persons  assembled  with  Umt 
intent  or  for  an  unlawful  purpose,  or  that  after  being  assembled  they  agreed 
mutually  to  assist  one  another  in  executing  such  unlawful  act. 

Charge  to  the  Jury. 

Memorandum  of  charge. 

Among  other  thiags  the  court  charged  the  jury  as  follows: 

The  first  proposition  embodied  in  the  definition  of  a  mob  is  that 
tiiere  must  be  a  ^'collection  of  individuals,  assembled  for  an  unlawful 
purpose."  There  has  been  much  controversy  between  opposing  counsel 
as  to  the  meaning  of  this  proposition,  and  it  now  becomes  the  duty  of 
the  court  to  give  effect  and  meaning  to  the  same  for  the  guidance  of  the 
jury  in  this  case.  It  is  not  the  law  of  this  case  that  in  order  to  consti- 
tute the  assemblage  for  an  unlawful  purpose,  there  must  have  been 
bom  in  the  minds  of  the  persons  forming  such  a  collection  of  individuals, 
prior  to  their  assembling,  the  fixed  design  to  meet  together  for  an  unlaw- 
ful  purpose.  The  cotut  instructs  the  jtury  that  an  assemblage  of  per- 
sons, innooent  and  peaceable  in  its  inception,  may  be  turned  into  one 
whose  purpose  is  unlawful.  Out  of  a  collection  of  individuals,  assembled 
for  a  lawful  purpose,  there  may  be  formed  another  collection  of  individ- 
uals whose  purpose  is  unlawful. 

If  a  number  of  persons  meet  together  on  a  lawful  occasion,  and  on  a 
sudden  quarrel,  engage  in  a  disturbance  or  conflict  which  results  in 
injury  or  damage  to  some  one,  they  cannot  be  said  to  have  assembled 
for  an  unlawful  purpose.  Neither,  if  on  such  an  occasion,  because  of 
a  sudden  and  unexpected  provocation,  such  a  collection  of  persona 
should  inflict  summary  punishment  upon  another,  would  they  be  re- 
garded as  assembled  for  an  unlawtul  purpose. 

In  order  that  the  assembling  may  be  considered  to  have  been  tor  an 
unlawful  purpose,  there  must  have  been  in  the  minds  of  the  persons 
making  up  such  an  assemblage,  a  fixed  purpose  to  do  an  unlawtul  act« 
Such  purpose  may  be  formed  either  before  or  at  the  time  of  assembling, 
^or  it  may  be  formed  with  the  agreement  ot  mutual  assistance  after  they 
have  assembled.  It  is  not,  and  from  the  very  nature  of  things  cannot 
be,  a  mere  matter  of  time.  It  is  not  a  question  of  a  month,  a  week,  a 
day  or  an  hour  which  may  intervene  between  the  forming  of  the  unlaw- 
ful purpose,  and  the  carrying  out  of  the  same  in  some  overt  act  of  vio- 
lence. The  law  simply  says  that  the  purpose  must  be  present,  the  design 
must  be  formed  and  an  existent  fact  No  formal  or  expre^i  agreement 
need  be  proved  to  establish  such  unlawful  purpose,  but  it  may  be  in- 
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ferred  from  all  the  facts  and  circtimstances  proved  in  the  case,  and  its 
existence  and  the  time  of  its  formation  are  questions  of  fact  for  the  jury. 

Another  essential  element  which  must  be  present  to  change  a  collec- 
tion of  individuals  into  a  ''mob"  is  the  intent  to  do  damage  or  injury  to 
any  one  or  the  pretense  to  exercise  correctional  power  over  other  persons 
by  violence  and  without  authority  of  law.  Upon  the  question  of  intent, 
the  court  instructs  the  jury  that  the  law  presumes  men  to  intend  the 
reasonable  and  natural  consequences  of  any  act  by  them  intentionally 
done,  and  as  given  in  the  special  charge  it  is  the  law  that  the  lynching 
of  Mitchell  raises  the  presumption  that  the  persons  who  did  it  intended 
to  do  him  damage  or  injury,  and  this  presumption  of  law  will  prevail, 
unless  from  a  consideration  of  all  the  evidence  in  the  case,  bearing  upon 
the  point,  the  jury  entertain  the  belief  that  such  intent  did  not  exist. 

But  it  is  also  the  law  that  the  bare  fact  that  three  or  more  persons 
took  Mitchell  from  the  jail  and  hanged  him,  does  not  raise  the  prestunp- 
tion  that  these  persons  either  assembled  with  that  intent,  or  for  an  un- 
lawful purpose,  or  that  after  being  assembled  they  agreed  muttially  to 
assist  one  another  in  executing  such  unlawful  act. 


MASTER   AND   SERVANT. 

[Franklin  Common  Pleas,  1899.] 

BuSBY  V.  P.  C.  &  St.  I,.  R.  R.  Co. 

Discharging  Bicpi,ovbb  and  Rbfusing  to  State  Rbasons. 

A  railroad  company  having  reason  to  believe  that  an  employee  was  negligent 
by  reason  of  a  collision,  incurs  no  liability  in  discharging  such  employee 
and  in  refusing  to  furnish  him  papers  in  which  the  cause  of  his  discharge 
should  be  given. 

BVANS^  J. 

Plaintiff,  sued  in  the  common  pleas  of  Franklin  county  for  $5,000 
damages  on  the  ground  that  the  railroad  having  discharged  him  refused 
to  furnish  him  papers  in  which  the  cause  of  his  discharge  was  given,  in 
consequence  whereof  he  was  unable  to  secure  other  employment.  The 
railroad  demurred  to  the  petition,  and  the  court  sustained  the  demurrer. 
It  appears  that  Busby  was  employed  by  the  road  as  a  brakeman.  A 
collision  between  two  trains  occurred  at  Summit,  I^icking  county.  He 
was  discharged  by  reason  of  this  collision.  The  company  claimed  that 
he  was  negligent.  Busby  claimed  that  he  was  not  negligent  and  there- 
fore should  not  have  been  discharged.  Held,  that  if  the  company  on 
investigating  into  the  cause  of  the  collision  had  reasonable  ground  to 
believe  that  the  plaintiff  was  negligent,  then  they  had  a  perfect  right  to 
discharge  him. 
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city  of  the  first  grade  of  the  first  class,  the  tax  or  assessment  especially 
levied  or  assessed  upon  any  lot  or  land  for  any  improvement,  shall  not, 
except  as  provided  in  section  2272,  exceed  twenty-five  per  centum  of 
the  value  of  such  lot  or  land  after  the  improvement  is  made,  and  the 
cost  exceeding  that  per  centum  shall  be  paid  by  the  corporation  out  of 
its  general  revenue.  * ' 

The  court,  in  passing  upon  this  question,  say,  on  page  92:  **The 
further  claim  is  made  by  the  plaintifl  in  error  that  section  2271  is  uncon- 
stitutional; being,  it  is  said,  a  law  of  a  general  nature  not  having  uni- 
form operation  throughout  the  state,  and  therefore,  in  contravention  of 
section  26,  article  II,  of  the  constitution.  That  the  power  to  construct 
sewers  and  levy  assessments  for  their  cost  may  be  appropriately  conferred 
upon  mi^nicipal  corporations  is  not  questioned;  and  legislation  appli- 
cable to  classes  of  such  corporations  as  they  are  designated  in  the  statute 
under  consideration,  has  been  uniformly  sustained  by  the  decisions  ol 
this  court,  and  so  often,  that  we  deem  it  unnecessary  to  enter  upon  the 
discussion  of  the  question  here.  There  is  nothing  in  any  recent  decision 
of  the  court  which  is  in  conflict  with  former  adjudications  on  this  ques- 
tion." 

But  it  is  claimed  that  the  more  recent  case  of  Gaylord  v.  Hubbard^ 
66  Ohio  St.,  25,  lays  down  a  contrary  rule. 

It  was  there  held,  that  the  act  of  April  13,  1892,  89  O.  L.,  288; 
"To  provide  for  the  appointment  of  a  board  of  equalization  and  assess- 
ment in  cities  of  the  second  grade  of  the  first  class,  confers  on  the  annual 
board  of  equalization  created  by  the  act,  powers  that  substantially 
differ  from  those  conferred  upon  all  other  annual  boards  of  equalization 
in  the  state  by  the  general  statute  upon  that  subject,  and  for  that  reason 
conflicts  with  section  26,  of  article  II.  of  the  constitution  of  this  state, 
and  is  void.'* 

But  it  must  be  remembered  that  in  that  case  the  powers  of  the 
board  of  equalization  were  to  fix  the  value  of  property  for  all  purposes, 
municipal,  county  and  state,  and  to  the  extent  that  they  assumed  to  fix 
the  value  of  property  for  purposes  of  taxation  for  ccJunty  and  state  pur- 
poses, the  act  there  in  question  passed  ^yond  the  domain  of  legislation 
applicable  to  classes  of  corporations  as  they  are  designated  in  the  statute; 
and,  therefore,  it  was  properly  held  to  contravene  the  section  of  the  con- 
stitution in  question. 

This  court,  in  Emery  v.  Cincinnati,  6  Dec.,  411,  after  a  careful 
review  of  all  the  authorities  bearing  upon  the  question,  maintained  the 
constitutionality  of  an  act  in  many  respects  similar  to  the  act  in  ques* 
tion.  The  question  there  presented  was  as  to  the  constitutionality  of 
the  *' alley  law,'*  which  was  applicable  only  to  cities  of  the  first  grade 
and  first  class.  Among  other  things  the  law  provided  that  lots  abutting 
upon  a  street  may  be  assessed  according  to  the  abutting  feet,  whether 
comer  lots,  or  not     It  was  there  held:     **That  neither  said  alley  nor 
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the  feature  as  to  the  assessment  of  corner  lots  is  in  contravention  of 
section  26,  article  II»  of  the  constitution,  which  requires  ail  laws  of 
general  nature  to  have  a  uniform  operation  throughout  the  state." 

We  think  the  act  in  question  is,  therefore,  constitutional. 

As  to  plaintiffs'  second  contention,  that  the  assessment  is  inequi* 
table  because  a  uniform  rate  is  provided,  whereas  John  street  is  of  varying 
width,  we  find  no  case  bearing  directly  upon  the  question  involved. 

In  Findley  v.  Frey,  51  Ohio  St.,  890,  it  was  held:  **That  where  a 
street  is  of  different  width,  it  raay,  in  a  proceeding  to  improve  it,  be 
divided  into  as  many  sections  as  there  are  different  widths;  and  the 
property  on  each  section  assessed  for  the  cost  of  the  same." 

But  it  is  not  held,  or  any  where  intimated,  in  that  case,  that  this 
method  of  assessment  is  compulsory. 

We  think  a  question  substantially  similar  to  the  one  here  involved^ 
was  decided  in  Wilder  v.  Cincinnati,  26  Ohio  St.,  284.  In  the  Wilder 
case  it  appears  that  West  Eighth  street  was  improved,  by  grading,  from 
McLean  avenue  westward  to  a  plank  road.  The  work  in  question  was 
done  in  sections;  i.  ^.,  one  section  from  McLean  avenue  to  Mill  Creek 
bridge;  the  other  from  the  bridge  to  the  plank  road.  In  the  trial  of 
that  case  the  jury  made  special  findings  of  fact,  from  which  it  was  ap* 
parent  that  the  cost  of  the  improvement  per  foot  was  much  greater  east 
than  west  of  Mill  Creek  bridge,  and  Wilder's  property  abutted  upon 
that  section  which  was  west  of  Mill  Creek  bridge.  It  was,  therefore, 
contended  that  it  was  inequitable  to  have  a  uniform  rate  of  assessment 
for  the  whole  street,  but  that  different  assessments  should  be  made  for 
the  two  different  sections,  so  that  the  assessment  would  be  proportioned 
to  the  cost  applicable  to  each  particular  section.  But  the  Supreme  Court 
denied  the  contention,  and  held  that  the  uniform  method  of  assessment 
adopted  was  proper,  notwithstanding  the  affirmative  finding  that  there 
was  a  great  difference  of  cost  in  the  improvement  of  the  two  sections  of 
the  street.  In  so  doing  the  court  said:  '  'The  law  seeks  to  make  assess- 
ments for  improvments  of  this  kind  uniform,  in  this  case  the  object  was 
to  ascertain  the  amount  ^'properly  chargeable'^  upon  Wilder's  property. 
This  we  suppose  was  to  be  done  by  a  rule  that  would  opperate  uniformly 
upon  all  abutters  within  the  assessment  district. 

"If  it  was  intended  to  charge  each  abutter  with  the  actual  cost  of 
the  improvement  in  front  of  his  property,  the  legislature  would  have  so 
provided  in  express  terms." 

We  find  nothing  in  Covington  v.  Matson,  31  S-W.  Rep.,  897,  relied 
upon  by  counsel  for  plaintiffs,  in  conflict  with  the  right  asserted  by  the 
city  herein. 

It  follows  that  the  plaintiffs'  prayer  for  relief  herein  must  be  denied. 

W.  T.  Porter  and  Geo,  H.  Morgan,  for  plaintiffs. 

Ellis  G.  Kinkead  and  Wade  Ellis,  for  defendants. 
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CONSTITUTIONAL   LAW. 

[Superior  Court  of  Cincinnati,  Special  Term,  1899.] 

In  Re  Daniel  Brown,  Auditor, 

1.  Unconstitutionality  of  onr  Provision  Dobs  not  Dbfbat  Aix. 

The  provisions  of  7  paragraph  of  sec.  1765a,  Rev.  Stat,  requiring  the  auditor,  in 
cities  of  the  first  grade  first  class,  at  the  end  of  each  fiscal  year,  or  oftener,  if  re- 
quired by  the  board  of  legislation,  and  also  upon  death,  resip^nation,  removal 
or  expiration  of  the  term  of  any  officer  of  the  audit,  to  examine  and  settle  the 
accounts  of  such  officer,  and  providing  as  to  notice  to  the  officer  and  his  sure- 
ties, and  the  provision  enabling  the  auditor,  if  such  officer  shall  be  found  in- 
debted to  the  city,  to  commence  proceedings  by  filing  his  report  in  the  sui>er- 
ior  court,  are  not  so  dependent  upon  or  connected  with  the  further  provision 
that  the  amount  of  the  claim  so  filed  shall  at  once  become  a  lien  upon  such 
officer's  real  estate,  as  to  be  defeated  by  a  constitutional  infirmity,  if  such 
there  be  (a  question  not  decided),  in  the  provision  last  referred  to. 

2.  LiBN  Featurb  not  thb  Only  Purpose  of  the  law. 

The  lien  feature  of  the  law  in  question  is  one  of  its  main  purposes,  but  the  pro- 
vision for  the  examination  of  the  officer's  accounts  and  the  provision  enab- 
ling the  auditor  to  begin  proceedings  by  the  filing  of  his  report  are  equally 
important  and  sufficient  to  sustain  such  portions  of  the  law,  although  the  lien 
feature  of  the  law  should  be  held  to  be  unconstitutional. 

3.  Need  not  be  Supported  by  Same  Reasons. 

The  mere  fact  that  the  same  reasons  which  support  the  lien  feature  of  the  law 
in  question  do  not  support  the  remainder  of  the  statute,  is  immaterial  so  long 
as  that  portion  of  the  law  is  supported  by  other  and  sufficient  reasons. 

4.  Act  Does  not  Confer  Judicial  Power. 

The  act  in  question  does  not  confer  judicial  power  upon  the  auditor.  He  is 
required  to  ^ive  notice  to  the  officer  and  his  sureties  of  the  examination  who 
are  not  required  to  be  present  but  are  given  the  privilege  of  being  heard.  The 
examination,  if  adverse  to  the  officer,  does  not  deprive  him  of  a  hearing  in 
court  or  his  right  of  trial  by  jury,  but  simply  serves  as  the  basis  of  the 
action. 

6.  Failure  to  Require  Verification  of  Report. 

The  fact  that  the  statute  does  not  require  verification  of  the  report  which 
serves  as  a  petition  in  the  case,  as  an  exception  to  the  general  rule  requiring 
verification  of  pleadings,  is  not  a  violation  of  the  constitutional  provision 
that  all  laws  of  a  general  nature  ^all  have  a  uniform  operation. 

6.  Sufficient  Ground  to  Dispense  with  Verification. 

The  fact  that  the  officer  who  files  the  report  is  under  oath  to  faithfully  dis- 
charge the  duties  of  his  office,  that  coupled  the  fact  that  the  report  is  the  result 
of  an  examination  made  by  him,  with  the  right  to  all  concerned  to  be  heard 
before  the  result  is  reported,  is  sufficient  ground  to  dispense  with  a  verifica- 
tion to  the  effect  that  the  report  is  believed  by  the  officer  to  be  true. 

7.  Death  of  Defendant  Before  Service. 

Service  of  summons  upon  the  executors  of  a  defendant  who  has  died  since  the 
action  was  commenced,  without  having  his  death  suggested  on  the  record  and 
the  action  revived  against  his  estate,  is  a  service  upon  a  person  not  a  party  to 
the  case  and  is  subject  to  demurrer. 

Smith,  J. 

These  cases,  which  are  independent  of  one  another,  came  before  me 
upon  motions  to  dismiss,  upon  the  ground  that  the  law  under  which  they 
are  instituted  is  unconstitutional. 

Paragraph  7,  of  sec.  1766a,  Rev.  Stat,  which  relates  to  the  duties 
of  the  city  auditor  in  cities  of  the  first  grade  of  the  first  class*  is  as 
follows: 
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*  *The  auditor  shall,  at  the  end  of  each  fiscal  year,  or  oftener  if  required 
by  the  board  of  legislation,  and  also  upon  the  death,  resignation  or 
removal  or  expiration  of  the  term  of  any  officer  of  the  audit,  examine 
and  settle  the  accounts  of  such  officer  before  making  the  final  statement 
of  account.  The  auditor  shall  cause  notice  of  the  audit  to  be  given  to 
the  officer  or  his  legal  representatives,  and  to  his  sureties  or  their  legal 
representatives,  which  notice  shall  be  by  copy  served  personally  or  at  resi- 
dence or  place  of  business,  or  in  case  the  person  to  be  served  be  a  non- 
resident, by  a  publication  of  a  copy  of  such  notice  for  ten  days  in  a  news- 
paper published  and  of  general  circulation  in  such  city;  and  if  so  desired 
by  such  officer  or  his  legal  representatives,  or  any  other  interested  per- 
son, an  opportunity  shall  be  given  for  hearing;  and  if  such  officers  shall 
be  found  to  be  indebted  to  such  city,  a  statement  of  the  account  showing 
the  amount  of  such  indebtedness  shall  be  at  once  filed  with  the  clerk 
of  the  superior  court  of  such  city,  if  there  be  one,  otherwise,  with  the 
clerk  of  the  common  pleas  court  in  the  county  in  which  such  city  is 
situated,  together  with  a  copy  of  the  notice  above  provided  for,  verified 
by  affidavit  showing  the  service  of  the  same,  and  such  account  shall  be 
placed  by  such  clerk  upon  the  docket  of  said  court  as  a  pending  action, 
summons  to  be  served  therein  as  in  other  civil  actions,  and  said  account 
to  be  prima  facie  evidence  of  the  amount  of  such  indebtedness.  If  any 
person  or  persons  affected  thereby  shall  be  dissatisfied  with  such  settle- 
ment and  account  as  filed,  he  or  they  may  as  in  any  other  civil  action, 
appear  and  defend  by  filing  an  answer  thereto,  verified  by  his  or  their 
oath,  setting  up  defense  or  exceptions  to  such  account.  At  the  earliest 
possible  day  allowed  by  law,  the  court  shall  proceed  to  hear  said  cause 
tipon  said  account  as  filed,  and  the  answer  thereto  and  the  testimony, 
giving  the  same  precedence  over  other  cases.  Either  such  city  or  any 
person  so  answering  may  demand  a  jury  and  the  court  shall  proceed  to 
judgment  therein  as  in  any  other  civil  action.  Prom  the  time  of  the 
filing  of  such  account  the  amount  thereof  shall  be  a  lien  upon  all  the  real 
•estate  of  the  officer  thereby  shown  to  be  indebted  to  such  city  and  upon 
that  of  his  sureties,  who  shall  also  be  named  in  said  account  not  exceed- 
ing as  to  such  sureties  the  amount  of  the  bond  on  which  they,  are 
liable." 

In  pursuance  of  the  duties  enjoined  by  this  paragraph  H.  P. 
Soy  den,  the  auditor  of  the  city  of  Cincinnati,  soon  after  the  beginning 
of  his  term,  proceeded  to  **audit,  examine  and  settle  the  accounts'*  of 
D.  W.  Brown,  his  predecessor  in  office,  and  as  a  result  of  such  audit  and 
•examination  has  filed  in  this  court  a  report  in  which  it  is  stated  that 
the  said  D.  W.  Brown  is  indebted  to  said  city  in  the  sum  of  $10,279.95. 

Subsequently,  upon  the  expiration  of  the  term  of  Robert  Schmidt 
as  wharf  master  of  said  city,  said  H.  P.  Boyden  as  auditor  of  said  city, 
:and  as  provided  in  said  paragraph  7,  proceeded  to  '*  audit,  examine  and 
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settle  the  accounts"  of  said  Robert  Schmidt,  and  as  a  result  of  said  audit 
and  examination  has  filed  a  report  in  this  court  in  which  it  is  stated 
that  said  Robert  Schmidt  is  indebted  to  said  city  in  the  sum  of  $3,790.88. 

Immediately  upon  the  filing  of  these  reports  said  D.  W.  Brown  and 
Robert  Schmidt,  together  with  the  sureties  upon  their  bonds,  were  served 
with  summons.  The  sureties  for  D.  W.  Brown  are  John  Zumstein, 
Charles  Fleischman,  and  Powell  Crosley;  and  l6r  Robert  Schmidt  are» 
Noah  McKitrick,  C.  H.  Barber,  A.  B.  Windeler,  Scott  Bonham  and 
Clinton  Crane.  The  parties  defendant  to  both  proceedings  have  filed 
motions  ta  dismiss  the  proceedings  with  the  exception  of  the  executors 
of  Charles  Fleischman,  who  have  filed  a  demurrer  to  the  proceeding 
against  them. 

With  the  exception  of  the  executors  of  Charles  Fleischman,  to 
whose  objection  I  shall  hereafter  make  special  reference,  it  is  admitted 
by  the  parties  to  both  proceedings,  that  the  proceedings  are  entirely 
regular  so  lar  as  following  the  requirements  of  the  statute  are  con- 
cerned, but  it  is  contended  that  the  statute  is  unconstitutional  and  there- 
fore the  proceedings  are  null  and  void  and  must  be  dismissed. 

The  main  contention  of  the  defendants  is  that  the  feature  of  the 
law  which  provides  that: 

'*From  the  time  of  the  filing  of  such  account  the  amount  thereof 
shall  be  a  lien  upon  all  the  real  estate  of  the  officer  thereby  shown  to  be 
indebted  to  such  city  and  upon  that  of  his  sureties,  who  shall  also  be 
named  in  said  account,  not  exceeding  as  to  such  sureties  the  amotrnt  of 
the  bond  upon  which  they  are  liable,**  violates  act  2,  sec.  26,  of  the  con- 
stitution of  the  state  which  requires  that,  '  'all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  state"  for  the  reason 
that  such  provision  gives  a  preference  by  way  of  lien  upon  the  property 
of  the  defendants  over  that  possessed  by  plaintiffs  in  other  actions  insti. 
tuted  in  the  courts,  and  that  the*  matter  of  liens  arising  from  the  filing 
of  a  suit  is  a  subject  of  a  general  nature  and  the  laws  with  respect  to  the 
same  must  have  a  uniform  operation  by  applying  to  all  actions. 

The  arguments  attacking  this  feature  of  the  law  evidence  research, 
ability  and  ingenuity  upon  the  part  of  the  numerous  counsel  represent- 
ing the  defendants,  but  I  do  not  regard  the  question  as  having  any  par- 
ticular bearing  upon  the  motions  before  me,  for  the  reason  that  even  if 
such  provision  of  the  law  is  unconstitutional,  nevertheless  the  other 
provisions  of  the  law  are  not  so  dependent  upon  it  that  they  must  fall 
with  it. 

The  principle  is  well  settled  in  this  state,  as  declared  in  Little 
Miami  R.  R  Co.  v.  Comrs.,  31  Ohio  St.,  388,  843,  that:  "A  part  of  a 
statute  may  be  void  for  want  of  conformity  to  the  constitution  and  the 
remainder  valid.  Whether  or  not  the  infirmity  that  avoids  a  part 
affects  the  entire  act,  depends  upon  the  connection  and  dependence  om 
each  other  of  its  various  provisions.     Where  they  are  so  inseparably 
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<x>nnected  in  subject  matter,  and  so  relate  to  each  other,  as  to  give  rise 
to  a  presumption  that  a  part  would  not  have  been  enacted  without  the 
whole,  the  entire  act  is  void.  But  where  no  such  connection  ot  depend- 
■ence  exists,  that  part  of  the 'statute  not  in  itself  in  conflict  with  any  con- 
stitutional provision,  is  as  valid  as  if  independently  enacted." 

To  the  same  effect,  see:  Bowles  v.  State,  37  Ohio  St.,  35;  State  v. 
Brewster,  89  Ohio  St.,  663,  659;  State  v.  Frame,  39  Ohio  St.,  399,  411; 
Treasurer  v.  Bank,  47  Ohio  St.,  503;  and  Cincinnati  v.  Street  Railway 
Co.,  7  Dec.,  591,  affirmed  by  Supreme  Court. 

It  is  urged  by  counsel  for  the  defendants,  however,  that  the  main 
purpose  of  the  law  was  to  give  the  city  a  lien  upon  the  real  estate  of  the 
principal  officer  and  his  sureties  and  that  if  this  purpose  fails  because  of 
the  constitutional  infirmity  of  the  legislation  which  seeks  to  establish  it, 
the  entire  law  fails  because  the  legislature  could  have  had  no  other  pur- 
pose in  its  enactment. 

I  concede  that  one  ot  the  objects  sought  to  be  accomplished  by  the 
law  is  found  in  the  provision  against  which  counsel  have  directed  their 
main  attack;  indeed,  such  concession  must  always  be  made  with  respect 
to  any  provision  found  in  any  law,  because  the  presumption  is  conclu- 
sive that  the  legislature  never  enacts  a  law  or  a  provision  thereof  without 
intending  to  enact  it  and  because  it  regards  its  enactment  as  desirable. 
But  there  appears  to  my  mind  a  very  clear  and  distinct  purpose  in  the 
•enactment  of  this  law  aside  from  that  of  making  the  beginning  of  the 
proceedings  under  it  a  lien  upon  the  property  of  the  defendants,  and 
4such  purpose  to  my  mind  is  quite  as  important  of  accomplishment  as  that 
•of  fastening  a  lien  upon  the  property  of  the  defendants,  and  I  must  there- 
fore assume  that  it  appeared  equally  important  to  the  legislature. 

It  would  hardly  be  contended  that  if  the  legislature  had  supposed  it 
had  not  the  power  to  make  the  proceedings  a  lien  upon  the  property  of 
the  principal  officer  and  his  sureties,  that  it  would  not  have  enacted  the 
first  part  of  the  law  which  declares  that:  '*The  auditor  shall,  at  the 
•end  of  each  fiscal  year,  or  oftener  if  required  by  the  board  of  legislation, 
•and  also  upon  the  death,  resignation  or  removal,  or  expiration  of  the 
term  of  any  officer  of  the  city,  audit,  examine  and  settle  the  accounts 
of  such  officer";  because  the  grant  of  such  a  power,  which  enables  the 
'City  at  any  time  to  know  the  state  of  an  officer's  accounts,  and  upon  the 
cessation  ot  his  service  in  the  office  to  know  that  his  accounts  are  cor- 
rect, is  a  grant  of  power  so  important  and  necessary  that  it  seems  to  me 
idle  to  say  the  legislature  would  not  have  granted  it  unless  it  supposed 
it  had  the  power  to  make  the  proceedings  which  subsequently  follow 
:such  an  examination  revealing  an  indebtedness  to  the  city  a  lien  upon 
the  property  of  the  principal  and  his  sureties. 

But  it  may  be  urged  that  while  this  proposition  is  conceded,  yet 
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the  reasons  which  support  it  do  not  support  the  remainder  of  tbe  statute 
which  enables  the  city  auditor  to  begin  proceedings  by  the  filing  of  his 
report. 

It  is  true  the  same  reasons  do  not  support  the  remainder  of  the 
statute,  but  1  think  other  reasons  of  a  very  weighty  character  do  support 
such  remainder  of  the  law. 

Without  the  enactment  of  the  remainder  of  the  law  the  examination 
and  findings  of  the  city  auditor  would  per  se  have  no  force  or  effect;  and 
no  action  could  be  maintained  in  the  courts  bas^d  upon  such  findings 
until  one  of  the  muniucipal  boards  bad  instructed  the  corporation  counsel 
to  begin  an  action  against  the  oflBcer  and  his  sureties.  This,  a  board 
might  not  feel  justified  in  doing  until  in  some  manner  it  had  itself  made 
an  investigation  of  the  correctness  of  the  report  which,  in  effect,  would 
be  an  audit  and  examination  of  the  accounts  of  the  officer.  For  such 
work  a  municipal  board  is  at  best  a  clumsy  instrument  or  agency,  and 
with  the  constant  and  influential  opposition  which  would  necessarily 
arise  from  the  principal  and  his  sureties,  on  a  question  as  to  whether 
complicated  accounts  showed  a  balance  in  favor  of  or  against  the  city, 
the  whole  matter  would  be  in  danger  of  becoming  engulfed  in  a  whirl- 
pool of  conflicting  forces  and  doubts,  so  that  progress  forward,  in  many 
cases,  in  all  likelihood  would  never  be  had. 

I  am,  therefore,  of  the  opinion  that  even  if  tbe  Hen  feature  of  the  law^ 
be  stricken  from  it  as  unconstitutional,  the  remainder  should  standas  sub- 
serving an  important  purpose,  which  the  legislature  had  in  mind,  in  na 
way  dependent  for  its  accomplishment  upon  the  lien  feature  of  the  law. 

I  do  not  intend  to  be  understood  as  expressing  the  opinion  that  the 
lien  feature  of  the  law  is  unconstitutional.  I  simply  do  not  find  it  nec- 
essary to  consider  the  question  or  to  form  or  express  an  opinion  upon  it. 

Another  objection  to  the  statute  is  that  it  confers  upon  the  auditor 
the  exercise  of  judicial  power.  But  such  is  not  the  effect  of  the  act.  It 
requires  tbe  auditor  to  make  an  examination  of  accounts,  and  requires 
him  to  give  notice  of  such  contemplated  examination  to  the  officer  and 
his  sureties  who  are  not  required  to  be  present  but  are  given  the  priv- 
ilege of  being  heard.  The  examination,  if  adverse  to  the  officer,  does 
not  deprive  him  of  a  hearing  in  court  or  of  his  right  to  a  trial  by  jury, 
but  simply  serves  as  the  basis  of  the  action,  which  is  begun  against  him 
by  the  filing  of  the  report. 

This  objection  may  be  dismissed  with  citation  from  the  case  of 
DeCamp  v.  Archibald,  50  Ohio  St.,  625,  in  which  it  is  declared  that: 
''The  term  'judicial  power'  as  used  in  the  constitution  is  not  capable  of 
a  ptecise  definition.  It  is  included  in  the  power  to  hear  and  determine, 
but  does  not  exhaust  the  power.  That  it  embraces  the  hearing  and 
determination  of  all  suits  and  actions,  whether  public  or  private,  there 
can  be  no  doubt.  But  we  think  that  it  is  equally  clear  that  it  does  not 
necessarily  include  the  power  to  hear  and  determine  a  matter  that  is 
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not  in  the  nature  of  suit  or  action  between  parties.  Power  to  hear 
and  determine  matters  more  or  less  directly  affecting  public  and  private 
rights,  is  conferred  upon  and  exercised  by  administrative  and  executive 
officers.  But  this  has  not  been  held  to  affect  the  validity  of  statutes  by 
which  such  powers  are  conferred.  State  ex  rel.  v.  Hawkins,  44  Ohio 
St,  98-109.'' 

Another  objection  suggested,  but  not  urged,  is  that  this  statute  does 
not  require  verification  of  the  report  which  serves  as  a  petition  in  the 
case,  and  that  the  making  of  this  exception  to  the  general  rule  requir- 
ing verification  of  pleadings  is  a  violation  of  the  constitutional  provision 
that  all  laws  of  a  general  nature  shall  have  a  uniform  operation.  I  do 
not  think  the  objection  requires  extended  notice.  The  fact  that  the 
officer  who  files  it  is  under  oath  to  faithfully  discharge  the  duties  of  his 
office,  coupled  with  the  fact  that  the  report  is  the  result  of  an  examina- 
tion made  by  him,  with  the  right  to  all  concerned  to  be  heard  before 
such  result  is  reported,  would  seem  to  be  sufficient  ground  to  dispense 
with  a  verification  to  the  effect  that  the  report  is  believed  by  the  officer 
to  be  true. 

The  statute  operates  upon  all  auditors  of  all  cities  of  the  first  class 
and  the  legislation  being  based  upon  the  peculiar  organization  and  con- 
ditions of  such  city,  is  a  proper  classification.  State  ex  rel.  v.  Cincin- 
nati, 52  Ohio  St.,  419,  448. 

It  is  significant,  too,  that  if  such  a  provision  were  unconstitu- 
tional, that  no  question  has  ever  been  raised  with  respect  to  the  validity 
of  sec.  213,  Rev.  Stat.,  which  declares  that:  *'It  is  not  necessary  to 
verify  the  pleadings  on  the  part  of  the  state  or  any  officer  thereof  in  any 
action,  writ  or  proceeding." 

If  a  single  litigant  as  the  state,  may  be  relieved  from  the  verifica- 
tion of  all  of  its  pleadings,  it  is  difficult  to  see  why  cities  of  the  first 
grade  and  first  class  may  not  be  relieved  when  the  petition  is  filed  under 
such  circumstances  as  to  make  verification  a  mere  idle  ceremony. 

For  the  reasons  above  stated,  it  is  my  opinion  that  the  motions  to 
dismiss  these  proceedings  should  be  overruled. 

The  summons  in  the  Brown  case  was  issued,  not  against  Charles 
Pleischman,  but  against  his  executors.  But  as  the  death  of  Mr.  Fleisch- 
man  has  not  been  suggested  upon  the  record  in  the  proceeding  against 
him  and  revived  against  his  estate,  such  a  summons  must  be  held  to  be 
served  upon  persons  notjparties  to  the  proceeding.  The  demurrer  filed 
by  them  should  therefore  be  sustained,  with  leave  to  the  city  to  take 
such  further  steps  in  the  matter  as  shall  be  deemed  advisable. 
^    Ellis  G.  Kinkead^  Wade  Eillis^  corporation  counsel,  for  the  city. 

Frank  M.   Coppocky  Fred  Hertenstein^  Frank  H.  Kemper^    Willis 

M.  Kemper y  C.  T.  Durrani^  Louis  Kramer^  for  the  motions. 
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STATUTES— PUNCTUATION— 1  RU ANCY    LAW. 

[Clark  Common  Pleas.] 

Grahn  V.  State  of  Ohio. 

1.  Court  May  Add  Punctuation  to  Statutes. 

When  the  meaning  of  a  statute  is  doubtful,  the  court  may  insert  punctuation  to 
show  of  what  construction  the  words  are  capable ;  and  if  by  such  aid,  the 
court  is  enabled  to  see  that  the  language  can  bear  an  interpretation  which 
will  make  the  whole  statute  rational  and  consistent,  the  court  is  bound  to 
adapt  that  interpretation  in  preference  to  another  which  would  attribute  to 
the  parties  an  intention  capricious,  insensible  or  absurd. 

Rui^E  Appi,ikd  to  Venur  Under  Truancy  Law. 
The  intent  of  sec.  4022,  Rev.  Stat.,  the  Truancy  law,  as  amended  87  O.  S.,  144,  is 
to  secure  the  trial  of  parents,  charged  with  having  failed  to  cause  their  chil- 
dren to  attend  school,  within  the  district  where  the  offense  occurs  and  the 
court  may  insert  proper  punctuation  to  give  said  statute  that  effect 
3.  Character  of  Case  Cannot  be  Changed  Upon  Appeal  or  Error. 

The  character  of  a  case,  whether  civil  or  criminal,  cannot  be  changed  in  an 
appellate  court,  but  must  remain  the  same  to  the  last  court  of  jurisdiction. 

MlI^LER,  J. 

The  truant  officer  of  South  Charleston,  Ohio,  school  district,  made 
complaint  against  the  plainti£E  in  error,  under  the  compulsory  education 
law  for  failure  to  compel  his  son,  who  was  of  school  age,  to  attend 
school  under  sec.  4029-8,  Rev.  Stat.  The  affidavit  was  filed  before  and 
a  warrant  issued  by  a  justice  of  the  peace.  Esquire  Schickendantz,  who 
resided  in  Madison  township,  but  not  within  the  special  school  districtt 
where  the  alleged  offense  was  committed. 

The  defendant,  having  been  arraigned  before  the  said  justice,  ob- 
jected to  the  jurisdiction  ot  the  justice  to  try  the  case,  but  his  motion 
was  overruled  and  upon  trial  had,  he  was  found  guilty.  Petition  in 
error  was  filed  in  this  court  assigning  among  other  errors,  that  the  justice 
had  no  jurisdiction  to  try  the  case.  This  is  the  only  question  here  con- 
sidered. 

The  law  previous  to  1890,  as  appears  in  Giauque's  statutes  of  Ohio, 
in  sec.  4029-8,  with  reference  to  the  duties  of  the  truant  officer,  provides 
that  he  shall  make  '  *complant  against  said  parent,  guardian  or  other 
person  having  the  legal  control  of  such  child,  in  any  court  of  competent 
jurisdiction  in  the  city,  village  or  township  in  which  the  offense 
occurred."  To  this  section  is  appended  a  side-note  calling  attention  to 
an  amendment  in  1890,  87  O.  L.  144,  and  which  amendment  appears  in 
Bates*  Statutes,  which  has  incorporated  into  it  all  the  laws  of  1890«  as 
follows:  ''The  truant  officer  shall  make  complaint  against  the  parent* 
guardian  or  other  person  in  charge,  in  any  court  of  competent  jurisdic- 
tion in  the  city,  special,  village  or  township  district  in  which  the  offense 
occurs." 

What  is  the  court  of  competent  jurisdiction?  None  unless  the  officer 
named  in  sec.  610,  Rev.  Stat.,  which  reads  so  far  as  is  necessary  to  this 
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question:  * 'Every  justice  of  the  peace  shall  have  jurisdiction  in  crimi- 
nal cases  throughout  the  county  in  which  he  is  elected  and  where  he 
resides,  on  view,  or  on  sworn  complaint  to  cause  every  person  charged 
with  felony  or  misdemeanor  to  be  arrested,"  etc. 

There  is  no  provision  anywhere  else  prescribing  the  oflScer  who 
shall  have  jurisdiction  of  this  particular  ofiFense,  which  is  a  misdemeanor, 
under  sec  (510,  lor  the  purposes  of  jurisdiction,  whether  it  be  denomi- 
nated criminal  or  quasi  criminal.  The  probate  court  u.ider  its  general 
jurisdiction  may  have  power  to  commit  the  juvenile  oftender  to  the  state 
reformatory,  but  has  no  jurisdiction  over  the  parent  to  try  a  complaint 
against  him.  With  these  provisions  of  the  statute  before  us,  arises  the 
question  of  the  jurisdiction  of  this  particular  justice  in  this  special  case. 

The  record  shows  that  Esquire  Schickendantz  did  not  reside  or  have 
his  office  in  South  Charleston  special  school  district  in  which  th^ 
alleged  offense  was  committed,  but  in  another  district,  to- wit,  Madison 
township  school  district,  and  that  there  was  a  mayor  and  justice  of  the 
peace  in  said  South  Charleston  special  school  district. 

The  change  made  in  1890,  was  done  for  a  purpose  of  some  kind, 
whether  or  not  the  old  section  is  to  be  construed  into  limiting  the  place 
of  the  trial  to  the  township,  village  or  city  in  which  the  oflense  occurred. 

The  action,  if  the  words  **city,  or  village  or  township  in  which  the 
offense  occurred,"  had  not  been  inserted  in  the  old  law,  under  sec.  610, 
Rev.  Stat,  could  have  been  brought  before  a  justice  of  the  peace  in 
Springfield  or  New  Carlisle,  and  the  parties  and  witnesses  thereby  be 
dragged  many  miles  away  trom  their  homes  and  the  scene  ot  the  offense. 

But  from  lack  of  proper  punctuation  of  said  original  sction,  a  doubt 
arises  as  to  the  purpose  of  such  insertion  of  said  words,  whether  the 
jtirisdiction  should  be  limited  to  a  justice  or  mayor  residing  in  such 
city,  village  or  township,  or  to  secure  the  actual  trial  of  the  case  within 
the  bounds  of  such  locality.  Now  punctuation  plays  an  important  part 
in  the  construction  of  sentences. 

Anderson's  Law  Dictionary,  page  844,  says:  "When  the  meaning 
of  a  clause  in  an  instrument  is  doubtful,  the  court  may  insert  punctua- 
tion to  show  of  what  construction  the  words  are  capable:  and  if  by  such 
aid,  the  court  is  enabled  to  see  that  the  language  can  bear  an  interpreta- 
tion which  will  make  the  whole  instrument  rational  and  self  consistent, 
it  is  bound  to  adopt  that  interpretation  in  preference  to  another  which 
would  attribute  to  the  parties  an  intention  utterly  capricious,  insensible 
and  absurd.'* 

Take,  therefore,  the  old  section  and  insert  a  comma  or  other  proper 
mark  of  punctuation  after  the  word  ** jurisdiction,"  and  it  will  read  that 
he  shall  make  '  'complainant  against  said  parent,  guardian  or  other  per- 
son having  the  legal  control  of  such  child,  in  any  court  of  competent 
jurisdiction,  in  the  city,  village  or  township  in  which  the  offense 
occurred."  In  this  compound  sentence  we  have  thereby  clearly  defined 
62    S.  &  C.  P.    Vol.  9 
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the  court  of  competent  jurisdiction,  viz.,  a  justice  of  the  peace,  and 
mayor  of  a  city  or  village:  and  also  the  locality  ot  the  trial,  viz.,  the  city, 
village,  or  township  in  which  the  oflense  occurred.  Any  other  construc- 
tion would  be  **capriciou3,  insensible  and  absurd"  in  the  way  I  view  it, 
for  in  such  statute,  locality  of  the  trial  is  clearly  indicated,  and  as  to  the 
authority  under  sec.  610,  any  justice  of  the  peace  of  Madison  township, 
if  not  of  the  county,  would  have  jurisdiction  in  any  school  district  of 
the  county,  and  the  words  *'in  which  the  offense  occurs"  absolutely  fix 
the  locality  of  trial  as  the  all-controlling  words  of  venue,  which  words  I 
interpret  ior  the  benefit  of  those  unlearned  in  law,  from  Anderson's 
Law  Dictionary,  as  '^locality,  neighborhood;  place  of  trial." 

Thus  then,  if  the  place  of  trial  is  to  be  within  the  bounds  of  the 
city,  village,  or  township  in  which  the  oflense  occurred,  and  there  should 
be  no  justice  of  the  peace  in  that  locality,  one  can  be  brought  therefor 
from  abroad,  either  from  another  part  of  the  township,  or,  as  I  think, 
from  any  part  of  the  county. 

This  construction  accounts  ior  the  words  of  said  section  for  one 
reason,  if  no  other,  and  that  it,  that  the  venue,  or  **locality  of  trial," 
has  been  viewed  as  of  the  highest  importance  from  time  immemorial  both 
at  common  law  and  under  statutory  enactments.  The  place  of  trial  has 
always  been  fixed  upon  one  of  Iwo  ideas,  viz.,  in  criminal  cases  propin- 
quity or  nearness  to  the  place  of  the  offense,  or  in  civil  cases  to  the  resi- 
dence of  the  party  who  is  sued. 

The  same  reasons  apply  to  the  new  law  under  which  this  action  was 
brought,  and  with  still  greater  force  and  effect  than  as  to  the  words  of 
the  old  law. 

In  criminal  cases  the  venue  or  * 'place  of  trial"  must  be  in  the 
vicinage,  according  to  Anderson,  that  is,  ''neighborhood,  county" 
where  the  offense  occurred ;  in  civil  cases  under  $100  in  the  township  where 
the  party  sued  resides:  and  in  cases  of  higher  importance  in  the  court 
of  common  pleas  of  the  county  where  the  party  sued  resides.  These  are 
the  general  rules  except  in  some  few  matters. 

Now,  using  like  punctuation,  the  new  law  under  which  this  action  was 
brought,  will  read  as  follows:  "The  truant  officer  shall  make  complaint 
against  the  parent,  guardian  or  other  person  in  charge  of  the  child,  in 
any  court  of  competent  jurisdiction,  in  the  city,  special,  village  or  town- 
ship district  in  which  the  offense  occurs." 

The  words  '*in  any  court  of  competent  jurisdiction,"  is  a  complete 
sentence  in  itself,  which  can  be  defined  by  itself  as  meaning  a  justice  of 
the  peace  or  mayor  of  a  city  or  village  under  general  laws;  to  which  this 
language  perforce  relates  itself,  in  so  far  as  determining  what  court  ol 
competent  jurisdiction  it  must  be  tried  before. 

The  words  "in  the  city,  special  village  or  township  district  in  which 
the  offense  occurs,"  ex  vi  termini,  import  venue,  vicinage,  propinquity 
or  nearness;  and  what  is  more,  under  the  schocd  laws,  include  both  the 
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reaidence  of  the  defendant,  as  in  civil  cases  is  required,  and  the  place  of 
the  offense,  as  in  criminal  cases  is  required;  thus,  in  other  words,  com- 
pletely including  both  qualities  of  venue,  or  * 'locality,"  viz.:  residence 
of  the  defendant,  and  propinquity  or  nearness  to  the  scene  of  the  crime 
or  misdemeanor,  which  does  not  often  occur  by  statutory  regulation. 

I  have  already  said  that  the  change  in  the  law  was  for  a  purpose, 
and  cannot  be  passed  over  merely  because  we  do  not  fully  understand 
its  signification. 

Corrolaries. 

No.  1.  The  old  law  was  made  for  propinquity  to  the  parties  and 
witnesses  instead  of  dragging  them  from  their  township  to  the  county 
seat,  as  vindictive  complainants  have  been  known  to  do  in  other  cases* 

No.  2.  The  amendments  were  enacted  in  1890,  not  only  on  like 
grounds  of  propinquity  to  the  parties  and  witnesses,  thus  more  lessening 
their  inconvenience,  but  much  more,  in  my  opinion,  as  an  example  to 
the  children  themselves  in  that  special  school  district. 

For,  in  illustration  and  in  further  reasoning,  all  other  discipline  is 
enforced  very  largely  in  the  school-house,  and  it  would  not  have  been 
bad  for  the  legislature  to  have  provided  that  the  trial  should  take  place 
under  suitable  regulations,  and  at  suitable  times,  in  the  very  school- 
house  itself,  and  if  there  was  no  justice  of  the  peace  residing  in  such 
school  district,  then  a  justice  from  another  district,  or  possibly  from 
another  township  might  be  brought  in  and  have  an  office  ready  at  hand 
to  try  the  cause.  It  would  assuredly  be  no  greater  hardship  to  justices 
of  the  peace  than  to  compel  common  pleas  and  circuit  court  judges  to 
travel  half  across  the  state  to  try  cases. 

It  may  be  claimed  that  this  is  a  civil  case,  and  subject  to  the  stat- 
utes governing  civil  cases,  and  that  therefore  the  reference  to  the  juris- 
diction of  the  justices  of  the  peace  beyond  the  township  is  not  appli- 
cable. Be  that  as  it,  may,  much  of  this  opinion  considered  by  me  most 
valuable,  is  applicable  as  to  their  civil  jurisdiction  in  their  respective 
townships;  but  this  action  was  not  brought  as  a  civil  action.  It 
comes  up  from  the  criminal  docket  of  Esquire  Shickendantz; 
the  defendant  was  complained  of  by  affidavit  as  a  criminal;  a  criminal 
warrant  was  issued  against  him;  he  was  arrested  and  brought 
into  court  and  arraigned  as  a  criminal;  the  trial  was  continued 
and  he  entered  into  the  usual  criminal  recognizance  for  appearance  at 
the  appointed  day;  he  was  tried  as  a  criminal,  and  I  do  not  think  the 
character  of  the  case  can  be  changed  upon  a  petition  in  error,  but  must 
ever  remain  the  same  to  the  last  court  of  jurisdiction,  although  I  am 
aware  of  an  old  case  coming  to  a  court  of  common  pleas  from  the  judg- 
ment ot  a  mayor  of  Akron  for  violation  of  a  liquor  ordinance,  the  appeal 
bond  having  vacated  the  judgment  of  the  mayor  before  whom  the  cases 
was  tried,  the  court  allowed  a  declaration  in  the  civil  action  of  debt  to 
be  filed  on  the  ground  of  the  vacation  ot  the  judgment  by  reason  of  the 
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,appeal  bond.  That  case  is  Markle  v.  Town  Council,  14  Obio»  587. 
This  case  does  not  come  into  this  court  by  appeal.  No  appeal  bond 
has  been  given,  bnt  is  prosecuted  solely  upon  a  petition  in  error«  But 
if  it  had  come  here  by  appeal  and  Esquire  Shickendantz  had  no  jurisdic- 
tion, it  would  have  to  be  dismissed.  The  foundation  of  every  case 
before  a  justice  must  be  sure,  or  his  judgment  would  have  to  be  set  aside 
in  whatever  way  it  comes  into  the  court  of  common  pleas. 

Counsel  have  by  this  time  become  aware  that  the  judgment  of  the 
justice  of  the  peace  must  be  set  aside  with  judgment  in  favor  of  the 
plaintiff  in  error. 

Oscar  T.  Martin  and  /.  K.  Mower,  for  plaintiff  in  error. 

F.  M.  Hagan,  for  defendant  in  error. 


SPECIAL  FINDINGS— INTERROGATORIES. 

[Hamilton  Common  Pleas,  1899.] 

*Hauk  V.  Norwood  (Vil.). 

1.  RUI^iC  A3  TO  SPiCCIAL  FlNDENOS  AND  INTERROGATORIES. 

Section  5201,  Rev.  Stat.,  providing  that "  in  all  cases  when  requested  by  either 

Sarty,  the  court  shall  instruct  the  Jurors,  if  they  render  a  general  verdict  to 
nd  specially  upon  particular  questions  of  fact,  to  be  stated  m  writing,*'  while 
mandatory  on  the  court,  does  not  permit  counsel  to  submit  to  the  jury  ques- 
tions which  relate  to  mere  evidental  facts.  It  should  be  restricted  to  those 
ultimate  facts  upon  which  the  rights  of  the  parties  directly  depend,  unless  a 
probative  fact  is  such  that  an  ultimate  fact  necessarily  results  therefrom, 
and  the  court  could  infer  such  ultimate  fact  as  a  matter  of  law. 

2.  Facts  Not  Inconsistent  with  a  Gbnbrai«  Verdict. 

A  fact  which  merely  tends  to  prove  a  fact  in  issue  cannot  be  said  to  be  incon- 
sistent with  a  general  verdict.  Jurors  might  agree  upon  a  general  verdict 
and  yet  not  reach  their  conclusions  by  the  same  reasoning  bnd  to  require 
unanimity  in  each  of  the  successive  steps  leading  to  the  result  would  amount 
to  cross  examination  and  be  destructive  of  the  svstem  of  jury  trials. 

%,  Ruizes  Appi^ted. 

Under  the  foregoing  rules,  in  an  action  for  personal  injuries  from  a  defective 
sidewalk,  interrogatories  asking  the  jury  whether  plaintiff  could  have  avoided 
the  injury  by  going  to  the  middle  of  the  street;  whether  the  defect  was  la- 
tent or  patent ;  could  such  defect  have  been  readily  seen ;  if  the  jury  find 
plaintiff's  income  was  affected  by  the  injuries,  to  what  extent,  were  properly 
refused  by  the  court ;  and  questions  as  to  whether  plaintiff  exercised  due 
care  under  the  circumstances  or  whether  she  did  any  act  which  contributed 
to  her  injury,  were  properly  allowed  to  go  to  the  jury  as  relating  to  ultimate 
facts  or  issues. 

Application  was  made  by  the  defendant  for  special  findings  by  the 
jury.     Among  the  findings  handed  up  were  a  number  of  an  evidential 
nature.     These  the  court  refused  to  submit  to  the  jury  under  the  toHow- 
ing  rulings. 
PPLBGBJL,  J.   (memorandum  of  opinion.) 

Section  5201,  Rev.  Stat.,  providing  that  **In  all  cases,  when  re- 
quested by  either  party,  the  court  shall  instruct  the  jurors,  if  they  render 

*  For  circuit  decision,  see  10  Circ  Dec.,  000. 
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a  general  verdict,  to  find  specially  upon  particular  questions  of  fact,  to 
be  stated  in  writing,  and  shall  direct  a  written  finding  thereon,"  is  man- 
datory  on  the  court.  Its  scope,  however,  does  not  permit  counsel  to 
submit  to  the  jury  questions  whch  relate  to  mere  evidentiary  facts.  It 
should  be  restricted  to  those  ultimate  facts  upon  which  the  rights  ot  the 
parties  directly  depend — unless  a  probative  fact  is  such  that  an  ultimate 
fact  necessarily  results  therefrom,  and  the  court  could  infer  such  ulti* 
mate  fact  as  a  matter  of  law.  A  fact  which  merely  tends  to  prove  a  fact 
in  issue,  without  actually  proving  it,  can  not  be  said  to  be  inconsistent 
with  a  general  verdict.  Therefore,  jurors  might  agree  upon  a  general 
verdict  and  yet  consistently  not  reach  their  conclusion  by  the  same 
method  of  reasoning.  To  require  unanimityi  not  only  in  the  result, 
but  also  in  each  of  the  successve  steps  leading  to  such  result,  would  be 
practically  distructive  of  the  system  of  jury  trials.  To  require  them  to 
give  their  views  upon  each  item  of  evidence  would  practically  subject 
them  to  cross-examination.  So  interrogatories  asking  the  jury  whether 
the  plaidtifi  could  have  avoided  the  injury  by  going  in  the  middle  of  the 
street;  were  the  defect  in  the  sidewalk  latent  or  patent;  could  such 
defects  have  been  readily  seen;  if  the  jury  find  plaintiff's  income  was 
afiected  by  the  injuries,  to  what  extent,  were  rejected  by  the  court. 
Questions  of  whether  plaintiff  exercised  due  care  under  the  circum- 
stances or  whether  she  did  any  act  which  contributed  to  her  injury, 
were  allowed  to  go  to  the  jury  as  ultimate  facts  or  issues  in  the  case. 


MOBS— ANTI-LYNCH  LAW. 

[Champaign  Common  Pleas,  1899.] 

*  MiTCHBi,i,*s  Admr.  V.  Champaign  Co.,  (Comrs.) 

1.  Mobs— Uni«awpui,  Assbmblagb— Elsmbnts  Of. 

To  constitute  an  assembling  of  persons  for  an  unlawful  purpose,  there  must 
be  in  the  minds  of  the  persons  making  up  such  assemblage  a  fixed  purpose 
to  do  an  unlawtul  act.  Such  purpose  may  be  formed  either  before  or  at  the 
time  of  assembling  or  it  may  be  formed  with  the  agreement  of  mutual  asist- 
ance  after  the  assembling.  It  is  not  a  mere  matter  ot  time.  The  law  simply 
requires  that  the  purpose  must  be  present;  the  design  must  be  formed  and  be 
an  existent  fact. 

2.  Uni^awfui,  Assbmblagb— a  Qubstion  of  Pact. 

No  formal  or  express  agreement  need  be  proved  to  establish  the  unlawful  pur- 
pose of  such  assemblage.  It  may  be  inferred  from  all  the  facts  and  circam- 
stances  proved  in  the  case  and  its  existence  and  the  time  of  its  formation  are 
questions  ot  fact  for  the  jury. 

3.  Bi^bmbnts  Constituting  A  Mob. 

An  essential  element  to  change  a  collection  of  individuals  into  a  "mob^  is  the 
intent  to  do  damage  or  injury  to  some  one,  or  the  pretense  to  exercise  correc- 
tional power  over  other  persons  by  violence  and  without  authority  of  law. 

*Por  decision  of  Oustin,  J.,  of  Montgomery  common  pleas  holding  statute 
unconstitutional,  see  6  Dec,  262:  for  circuit  decision  reversing,  see  10  Circ.  Dec 
000.    See  also  6  Dec,  867  and  8  Circ  Dec.,4M,  Cuyahojga  county  cases. 
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4.  Prbsumption  from  Lynching. 

Taking  a  prisoner  from  a  jail  and  lynching  him  raises  the  presumption  that 
the  persons  who  did  it  intended  to  do  snch  prisoner  damage  or  injury,  and 
this  presumption  will  prevail  unless  from  a  consideration  ofall  the  evidence 
the  jury  believe,  such  intent  did  not  exist 

6.  Such  P&bsumption  dobs  not  Reach  asssmbung. 

But  the  bare  fact  that  three  or  more  persons  took  a  prisoner  from  a  jail  and  hanged 
him  does  not  raise  the  presumption  that  such  persons  assembled  with  umt 
intent  or  for  an  unlawful  purpose,  or  that  after  being  assembled  they  agreed 
mutually  to  assist  one  another  in  executing  such  unlawful  act. 

Charob  to  the  Jury. 

Memorandum  of  charge* 

Among  other  things  the  court  charged  the  jury  as  follows: 

The  first  proposition  embodied  in  the  definition  of  a  mob  is  that 
there  must  be  a  ''collection  of  individuals,  assembled  for  an  unlawful 
purpose.'*  There  has  been  much  controversy  between  opposing  counsel 
as  to  the  meaning  of  this  proposition,  and  it  now  becomes  the  duty  of 
the  court  to  give  effect  and  meaning  to  the  same  for  the  guidance  of  the 
jttry  in  this  case.  It  is  not  the  law  of  this  case  that  in  order  to  consti- 
tute the  assemblage  for  an  unlawful  purpose,  there  must  have  been 
bom  in  the  minds  of  the  persons  forming  such  a  collection  of  individuals, 
prior  to  their  assembling,  the  fixed  design  to  meet  together  for  an  unlaw- 
ful purpose.  The  court  instructs  the  jtuy  that  an  assemblage  of  per- 
sons, innocent  and  peaceable  in  its  inception,  may  be  turned  into  one 
whose  purpose  is  unlawful.  Out  of  a  collection  of  individuals,  assembled 
for  a  lawful  purpose,  there  may  be  formed  another  collection  of  individ- 
uals whose  purpose  is  unlawful. 

If  a  number  of  persons  meet  together  on  a  lawful  occasion,  and  on  a 
sudden  quarrel,  engage  in  a  disturbance  or  conflict  which  results  in 
injury  or  damage  to  some  one,  they  cannot  be  said  to  have  assembled 
for  an  unlawful  purpose.  Neither,  if  on  such  an  occasioo,  because  of 
a  sudden  and  unexpected  provocation,  such  a  collection  of  persons 
should  inflict  summary  punishment  upon  another,  would  they  be  re- 
garded as  assembled  for  an  unlawful  purpose. 

In  order  that  the  assembling  may  be  considered  to  have  been  lor  an 
unlawful  purpose,  there  must  have  been  in  the  minds  of  the  persons 
making  up  such  an  assemblage,  a  fixed  purpose  to  do  an  unlawtul  act. 
Such  purpose  may  be  formed  either  before  or  at  the  time  of  assembling, 
^or  it  may  be  formed  with  the  agreement  ot  mutual  assistance  after  they 
have  assembled.  It  is  not,  and  from  the  very  nature  of  things  cannot 
be,  a  mere  matter  of  time.  It  is  not  a  question  of  a  month,  a  week,  a 
day  or  an  hour  which  may  intervene  between  the  forming  of  the  unlaw- 
ful purpose,  and  the  carrying  out  of  the  same  in  some  overt  act  of  vio- 
lence. The  law  simply  says  that  the  purpose  must  be  present,  the  design 
must  be  formed  and  an  existent  fact.  No  formal  or  express  agreement 
need  be  proved  to  establish  such  unlawful  purpose,  but  it  may  be  in- 
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ferred  from  all  the  facts  and  circttmstances  proved  in  the  case,  and  its 
existence  and  the  time  of  its  formation  are  questions  of  fact  for  the  jury. 

Another  essential  element  which  must  be  present  to  change  a  collec- 
tion of  individuals  into  a  ''mob"  is  the  intent  to  do  damage  or  injury  to 
any  one  or  the  pretense  to  exercise  correctional  power  over  other  persons 
by  violence  and  without  authority  of  law.  Upon  the  question  of  intent, 
the  court  instructs  the  jury  that  the  law  presumes  men  to  intend  the 
reasonable  and  natural  consequences  of  any  act  by  them  intentionally 
done,  and  as  given  in  the  special  charge  it  is  the  law  that  the  lynching 
of  Mitchell  raises  the  presumption  that  the  persons  who  did  it  intended 
to  do  him  damage  or  injury,  and  this  presumption  of  law  will  prevail, 
unless  from  a  consideration  of  all  the  evidence  in  the  case,  bearing  upon 
the  point,  the  jury  entertain  the  belief  that  such  intent  did  not  exist. 

But  it  is  also  the  law  that  the  bare  fact  that  three  or  more  persons 
took  Mitchell  from  the  jail  and  hanged  him,  does  not  raise  the  presump- 
tion that  these  persons  either  assembled  with  that  intent,  or  for  an  un- 
lawful purpose,  or  that  after  being  assembled  they  agreed  mutually  to 
assist  one  another  in  executing  such  unlawful  act. 


MASTER   AND   SERVANT. 

[Franklin  Common  Pleas,  1899.] 

Busby  v.  P.  C.  &  St.  L.  R.  R.  Co. 

Discharging  EmpXiOybb  and  Refusing  to  Statb  Reasons. 

A  railroad  company  having  reason  to  believe  that  an  employee  was  negligent 
by  reason  of  a  collision,  incurs  no  liability  in  discharging  such  employee 
and  in  refusing  to  furnish  him  papers  in  which  the  cause  of  his  discharge 
should  be  given. 

BvANS»  J. 

Plaintiff,  sued  in  the  common  pleas  of  Franklin  county  for  $5,000 
damages  on  the  ground  that  the  railroad  having  discharged  him  refused 
to  furnish  him  papers  in  which  the  cause  of  his  discharge  was  given»  in 
consequence  whereof  he  was  unable  to  secure  other  employment.  The 
railroad  demurred  to  the  petition,  and  the  court  sustained  the  demurrer. 
It  appears  that  Busby  was  employed  by  the  road  as  a  brakeman.  A 
collision  between  two  trains  occurred  at  Summit,  I^icking  county.  He 
was  discharged  by  reason  of  this  collision.  The  company  claimed  that 
he  was  negligent.  Busby  claimed  that  he  was  not  negligent  and  there- 
fore should  not  have  been  discharged.  Held,  that  if  the  company  on 
investigating  into  the  cause  of  the  collision  had  reasonable  ground  to 
believe  that  the  plaintiff  was  negligent,  then  they  had  a  perfect  right  to 
discharge  him. 
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ESTATES— MONUMENTS. 

[I^awrence  Probate  Court,  1899.] 

In  Matter  of  Estate  of  Wii^i^ard. 
MoNDMBNT  Subject  to  Bxbcutign. 

A  monument  is  part  of  the  assets  of  a  deceased  person  and  may  be  sold  at  the 
suit  of  creditors. 

Mr.  M.  V.  Mitchel,  of  Coli^mbus,  Ohio,  several  years,  ago,  sold  to 
a  Mr.  Willard,  of  Ironion,  a  seven  hundred  dollar  ($700)  monument. 
Three  hundred  dollars  of  this  amount  was  paid  in  cash,  and  notes  given 
for  the  balance.  Shortly  after  this,  Mr.  Willard  failed  in  business,  and 
removed  to  Kansas,  where  he  died  about  one  year  ago.  His  remains 
were  brought  back  to  [ronton  for  interment  several  weeks  ago.  Mr. 
Harry  P.  Junk,  as  attorney  for  Mr.  Mitchel,  asked  the  probate  court,  of 
Lawrence  county,  to  appoint  an  administrator  of  the  estate  of  Mr.  Will- 
ard, deceased.  The  court  appointed  Mr.  C.  A.  Thompson,  who  qualified 
and  sold  the  monument  as  a  part  of  the  assets  of  the  estate  to  pay  debts. 

The  monument  was  sold  to  Mr.  Mitchel  for  $195,  and  was  removed 
from  the  cemetery. 


BILLS    AND    NOTES— MISTAKES. 

[Superior  Court  of  Cincinnati,  Special  Term,  1889.] 

First  Natl.  Bank  v.  Burger. 

Recovery  aptbr  Payment  by  Mistake. 

Where,  in  a  suit  to  recover  money  paid  by  mistake  to  the  payee  of  a  note  by  a 
bank  to  which  it  was  sent  for  collection,  and  the  maker  ot  the  note  afterwards 
became  insolvent,  it  appears  that  an  attachment,  at  the  time  of  the  maker's 
insolvency,  would  have  tailed  and  that  no  preference  could  have  been  secured 
after  default  upon  the  note,  the  plaintiff  is  entitled  to  recover. 

Charge  to  the  Jury. 

Recovery  was  sought  of  1393,  paid  by  mistake  on  a  note.  The  note 
was  executed  by  a  Springfield  party  and  was  held  by  Burger,  who  placed 
it  in  the  First  National  Bank  of  Cincinnati  for  collection.  It  was  sent 
by  this  bank  to  the  First  National  Bank  of  Springfield,  which  in  due 
course  sent  back  word  that  it  had  been  paid.  Thereupon  the  Cincinnati 
bank  passed  the  amount  of  the  note  to  the  account  of  Burger  and  so 
notified  him.  The  following  day  a  second  advice  was  received  from  the 
Springfield  bank  stating  that  a  mistake  had  been  made  as  to  the  note  in 
question,  and  it  had  not  been  paid.  About  the  same  time  news  came  of 
the  failure  of  the  makers  of  the  note.  The  Springfield  Bank  demanded 
a  return  from  Burger  of  the  money,  which  being  refused,  the  present 
suit  was  brought,  and  a  verdict  was  last  week  directed  for  the  plaintifi. 
D^mpsqy,  J.  (memorandum  of  ruling). 
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The  defense  set  up  was  that  by  the  oegU^eQce  ot  the  Springfield 
Bank,  plaintiff,  the  defendant  had  been  misled  and  had  lost  his  chance 
of  securing  either  an  attachment  or  a  preference.  The  holding  of  the 
court  was  that  the  money  having  been  paid  by  mistake,  the  defendant 
was  liable  unless  ground  could  be  shown  for  recoupment  because  ot  the 
plaintiff's  negligence;  but  such  ground  had  not  been  shown,  for  an 
attachment  would  have  tailed  as  a  matter  of  law,  and  the  evidence  did 
not  show  that  a  preference  could  ha\  e  been  obtained  after  the  default 
upon  the  note. 


FALSE  PRETENSES. 

[Columbus  Police  Court,  1899.] 

In  re  False  Pretenses. 

1.  Improbable  or  Absurd  Statements. 

An  improbable  lie,  or  an  absurd  or  irrational  statement  made  to  a  person  of 
ordinary  sagacity  or  understanding,  does  not  constitute  false  pretenses. 

2.  Person  Entitled  to  Rely  upon  Statements. 

But  a  person  is  entitled  to  rely  upon  representations  and  statements  made  to 
him  and  is  not  put  upon  inquiry  to  determine  the  truth  of  such  representa- 
tions and  statements.  It  is  sufficient  if  the  false  representations  imposed 
upon  him. 

3.  Statements  as  to  Employment. 

It  is  not  negligence  to  rely,  without  inquiry,  upon  the  assurances  of  another  that 
he  is  employed  by  a  certain  firm  or  corporation  in  the  same  city  where  both 
persons  reside. 

4.  Rule  as  to  Plea  by  Accused. 

It  does  not  lie  in  the  mouth  of  defendant  to  say  by  his  arts  that  he  inspired 
unmerited  confidence,  as  this  is-  the  very  evil  sought  to  be  reached  by  the 
statute. 

Earnhart,  J. 

False  pretense,  under  sec.,  7076,  Rev.  Stat. 

First — The  owner  who  is  induced  to  part  with  his  property  by 
false  pretenses  is  entitled  to  reply  upon  the  representations  and  state 
ments  made  to  him  to  obtain  his  pro[>erty,  and  is  not  put  upon  inquiry 
to  use  care,  diligence  or  sagacity  to  determine  the  truth  of  the  represen- 
tations and  statements.  It  is  sufficient  if  the  ialse  representations  imposed 
upon  him. 

Second — Any  improbable  lie,  or  absurd  or  irrational  statement 
made  to  a  person  of  ordinary  sagacity  or  understanding  would  not  be  a 
false  pretense. 

Third — Where  the  owner  of  property  or  money  is  induced,  by  his 
confidence  in  the  false  assurances  of  the  defendant,  to  beleive  that  the 
defendant  is  employed  by  a  certain  firm  or  corporation  doing  business 
in  the  same  city  in  which  both  reside,  and  that  he  has  certain  property 
therein,  it  is  not  negligence  upon  the  part  of  the  owner  to  reply  upon 
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the  false   representations,  and  forego  inquiry,  or  an  examination  of 
fecords,  to  determine  the  truth  or  falsity  of  the  representations. 

Fourth — It  does  not  lie  in  the  mouth  of  the  defendant  to  say  by 
his  arts  he  inspired  an  unmerited  confidence.  To  inspire  trust  and 
€^>tain  property  without  investigation  is  the  object  of  the  trickster  and 
the  very  evil  sought  to  be  inhibited  by  the  statute. 


PROSECUTING  ATTORNEYS— PUBLIC  FUNDS. 

[Holmes  Common  Pleas,  1899.] 

Prosbcuting  Attorkky  v.  G.  W.  Spbnckr. 

Suit  to  Rbcovbr  County  Funds  Ili«bgai,i<y  Drawn. 

The    prosecatinff   attorney  has  authority   without  consent  of  county  com- 
missioners to  bring  suit  to  recover  money  illegally  drawn  by  county  officers. 

Maxwell,  J. 

Mode  of  collecting  the  amounts  found  to  have  been  illegally  drawn 
by  county  officers,  as  shown  by,  the  examiners  sent  out  by  the  state  auditor. 

It  has  been  a  question  whether  the  prosecuting  attorney  or  county 
commissioners  are  to  bring  the  suit.  Suit  was  brought  by  the  prose- 
cutor in  his  own  name  on  behalf  of  the  county  against  G.  W.  Spencer, 
ex-county  commissioner,  for  the  amount  found  against  him  in  the 
Musser  report.  Held,  that  the  prosecutor  is  authorized  to  bring  the 
suit  at  his  will  and  pleasure,  without  first  getting  the  authority  from 
the  commissioners. 


COUNTY  COMMISSIONERS— PEES. 

[Morrow  Common  Pleae,  1899.] 

*  State  ex  rel  Wood  v.  Richardson,  Comr. 

1.  County  Commissioners  Fees  whiijc  within  the  County. 

Under  sec.  897,  Rev.  Stat,  county  commissioners  are  entitled  to  $8,00  per  d^ 
for  time  employed  in  official  duties  and  five  cents  per  mile  for  necessary 
travel,  for  each  regular  or  called  session,  not  exceeding  twelve  sessions  in 
any  one  year,  and  five  cents  per  mile  when  traveling  in  their  respectiTt 
counties  on  official  business. 

2.  Charges  not  Ai«i«owbd. 

While  acting  on  official  business  within  the  county  under  direction  of  the 
board,  the  commissioners  are  not  entitled  to  be  reimbursed  for  board  during 
regular  or  called  sessions,  or  while  traveling  on  business,  for  horseshoeing 
or  horse  feed,  for  use  of  horse  and  buggy,  or  livery  hire. 

8.  Aixowances  When  out  of  the  County. 

When  traveling  on  official  business  out  of  the  county  under  the  direction  of 
the  board,  the  commissioners  are  entitled  to  all  necessary  and  reasonable 
expenses  actually  paid  out,  but  are  not  entitled  to  mileage. 

*  Affirmed  by  the  circuit  court  with  modification  as  to  item  of  mileage  when 
traveling  out  of  the  county,  10  Circ.  Dec,  458. 
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State  y.  Richardson. 

WouTE,  J.  (memOTatiduia  of  decision). 

Submitted  on  an  agreed  statement  of  facts,  asking  for  a  constmc- 
tioo  of  sec.  897  Rev.  StaL,  which  fixes  the  fees  which  county  commis* 
aianers  are  entitled  to  draw  for  their  services  as  commissioners. 

The  court  outs  the  following  construction  on  said  section. 

First— *That  the  county  commissioners  are  entited  to  three  dollars 
per  day  for  the  time  that  they  are  employed  in  their  official  duties,  and 
five  cents  per  mile  for  their  necessary  travel,  for  each 'regular  or  called 
session  not  exceeding  twelve  sessions  in  any  one  year,  and  five  cents 
per  nule  when  traveling  within  their  respertive  counties  on  official 
business. 

Second — That  when  traveling  on  official  business  out  of  the  county 
under  the  direction  of  the  board,  they  are  entitled  to  all  necessary  and 
reasonable  expenses  actually  paid  out;  but  are  not  entitled  to  mileage 
when  traveling  out  of  the  county. 

Third — That  the  commissioners  are  not  entitled  to  be  reimbursed 
from  the  county  treasury  for  money  paid  out  while  acting  on  official 
business  in  the  county  under  the  direction  of  the  board  for  the  follow- 
ing items — 

Horseshoeing  and  horse  feed  for  defendant's  own  horse. 

Use  of  defendant's  own  horse  and  buggy. 

Livery  hire  paid  by  defendant. 

Board  of  defendant  at  regular  and  called  sessions,  and  while  travel- 
ing on  btisiness  in  the  county. 


BANKS  AND  BANKING— ACCOMODATION  DRAFTS. 

[Hamilton  Common  Pleas,  1899.] 

National  Bank  of  Barnwell  v.  City  Hatj>  Bank. 

AOCOKODATION  DRAFTS  ARB  AGAINST  PUBUC  POLICY. 

It  is  against  public  policy  for  a  bank  to  guarantee  the  payment  of  drafts  for 
the  purpose  of  accommodation  only.  Under  this  rule,  a  bank  in  Cincinnati 
'  having  guaranteed  a  draft  sent  to  South  Carolina,  in  payment  for  melons 
which  were  to  be  of  a  certain  grade  delivered  in  Cincinnati,  and  discounted 
by  payer,  is  not  liable  thereon,  the  melons  having  been  found  tobe  of  infer- 
ior grade  and  purchaser  having  notified  the  Cincinnati  bank  to  refose  payment 
of 'Sic  draft. 

Smith,  S.  W.,  J.  (memorandam  of  opinion.) 

Tuttleman  &  Co.,  of  Cincinnati,  pnrchased  several  car  loads  of 

melons  from  a  man  in  South  CaroIina,'which  it  was  agreed  should  be  up 

to  a  certain  standard.    The  melons  were  to  be  paid  for  by  draft,  and 

Tuttleman  &  Co.,  got  the  City  Hall  Bank  to  guarantee  their  draft,  and 

sent  it  to  the  melon  grower,  who  discounted  it  with  the  Barnwell  bank. 

That  institution  attached  the  bills  of  lading  to  the  draft  and  sent  it  to 

Cincinnati  for  collection.     Before  it  arrived  the  melons  had  come,  and 
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were  found  by  Tuttleman  &  Co.,  to  be  below  the  standard  agreed  upon, 
and  notified  the  City  Hall  Bank  not  to  pay  the  draft.  Therefore,  when 
it  was  received  it  was  not  paid.  The  Barnwell  bank  then  sued  the  City 
Hall  Bank  upon  its  guarantee  of  the  draft.  A  demurrer  was  filed  to  the 
petition,  Held  that  it  was  against  public  policy  for  a  bank  to  guarantee 
the  payment  of  drafts  for  the  purpose  of  accommodation  only,  as  had 
been  done  in  this  case. 


TAXPAYERS'  ACTIONS. 

[Hamilton  Common  Pleas,  1899.] 

♦Cincinnati  v.  Edison  Electric  Co. 

Taxpayers*  Action  not  Appi<icabi«b  to  Intervention  for  Appeal. 

The  provisions  of  sec.  1778  Rev.  Stat,  giving  a  taxpayer  a  right  to  institute  a 
suit  when  corporation  counsel  has  refused  to  do  so,  do  not  apply  to  an  appli- 
cation for  leave  to  be  made  parties  for  the  purpose  of  appealing  a  taxpayer's 
action  which  has  been  fully  argued,  considered  and  determined ;  and  where 
it  is  decided  to  abide  by  the  decision  in  such  action  rendered  by  the  lower 
court  there  is  no  authority  for  further  prosecution  by  a  taxpayer. 

Application  of  W.  M.  Ampt  for  leave  to  certain  taxpayers  of  the 
lighting  district  in  the  city  of  Cincinnati  about  to  be  lighted  by  the 
Eddison  Electric  Company  to  become  parties  to  the  suit  brought  by  the 
city  to  enjoin  the  lighting  of  this  district  by  the  Edison  company. 

Smith,  J.  (memorandum  of  opinion) 

The  suit  was  brought  by  the  corporation  counsel  and  was  ftilly 
argued  and  a  determination  made  which  was  adverse  to  the  city.  The 
corporation  counsel  refused  to  prosecute  the  case  ftuther,  whereupon 
Mr.  Ampt  applied  for  leave  to  carry  the  case  to  the  upper  courts  on  be- 
half of  certain  taxpayers,  who  were  of  course  not  parties  to  the  suit. 
Held,  that  where  the  provisions  of  sec.  1777,  Rev.  Stat.,  are  complied  with 
by  the  corporation  counsel,  by  the  bringing  of  a  suit,  which  is  fully 
argued  and  considered  and  determined,  the  provisions  of  sec.  1778,  Rev. 
Stat.,  giving  to  a  taxpayer  the  right  to  institute  such  a  suit  when  the  cor- 
poration counsel  has  refused  to  do  so,  have  no  application,  and  the  city 
having  expressed  its  intention  to  abide  by  the  decision  rendered,  there 
is  no  authority  for  further  prosecution  by  a  taxpayer. 

*  Reversed  in  Pugh  v.  Electric  Co.,  10  Circ.  Dec,  000.     For  decision  in  the 
taxpayer's  suit  above  referred  to,  see  9  Dec.,  438. 
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Angove  v.  State. 


CONSTITUTIONAL  LAW— BILL  POSTING. 

[Franklin  Common  Pleas,  1899.] 

Angovk  V.  State  of  Ohio. 

Ordinance  a3  to  Bii,l  Posting  Unconstitutionai,. 

An  ordinance  requiring  bill  posters  to  take  out  a  license  before  posting  bills  or 
distributing  advertising  matter,  is  in  conflict  with  the  federal  constitution 
providing  that  the  rights  of  the  citizens  of  one  state  shall  not  be  abridged  by 
the  residents  of  another. 

Error  to  the  police  court  of  Columbus. 

This  case  involved  the  ordinance  passed  by  the  city  council  of 
Columbus  requiring  bill  posters  to  take  out  a  license  before  distributing 
or  posting  bills  or  printed  matter.  Angove  was  arrested  for  distributing 
bills  advertising  **Pheno  Caffine"  made  in  Massachusetts,  without  first 
taking  out  a  license.  He  was  fined  $50  and  costs. 
BiGGKR,  J.  (memorandum  of  decision.) 

The  ordinance  in  question  interferes  with  or  abridges  the  rights  of 
a  manufacturer  of  another  state  and  is,  therefore,  in  conflict  with  the 
national  constitution  which  says  that  the  rights  of  citizens  of  one  state 
shall  not  be  abridged  by  the  residents  of  another. 


WEEKLY  NEWSPAPERS. 

[Franklin  Common  Pleas,  1899.] 

State  ex  rkl  Jones  v.  Franklin  Co.  (Comrs). 

Sunday  Editions  not  Wekki^y  Newspapers. 

The  Sunday  edition  of  a  daily  newspaper,  which  has  no  weekly  edition,  is  not 
a  weekly  newspaper  within  the  meaning  of  sec,  917,  Rev.  Stat.,  relating  to 
the  publication  of  the  county  commissioners'  report. 

This  suit  was  brought  by  Mr.  Jones,  who  is  the  editor  of  the  Colum- 
bus Record,  for  the  purpose  of  compelling  the  commissioners  to  publish 
their  report  in  his  paper,  on  the  ground  that  he  has  the  only  weekly 
democratic  newspaper  published  in  the  county.  He  based  his  claim  on 
the  fact  that  the  Sunday  edition  of  the  Press-Post  cannot  be  considered 
a  weekly  newspaper. 
Bigger,  J. (memorandum  of  decision). 

The  statute  requires  the  commissioners  to  publish  their  report  in 
two  weekly  newspapers  of  different  political  parties.  It  may  be  pre- 
sumed that  the  object  of  the  statute  is  to  have  the  report  published  in  a 
paper  that  circulates  largely  in  the  country,  in  order  that  the  larmers 
may  see  how  the  guardians  of  the  county's  money  are  expending  it. 
Held,  however,  that  it  is  not  the  duty  of  the  court  to  inquire  into  the 
object  of  the  statute,  but  to  follow  the  letter  of  it  is  as  near  as  possible. 
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It  was  testified  to  during  the  hearing  of  the  case  that  the  semi- weekly 
Press  Post  had  been  discontinued,  and  that  the  company  claimed  its  Sun- 
day edition  was  its  weekly  paper.  Two  of  the  papers  were  offered  in  evi- 
dence. The  paper  advertises  a  daily,  seven  days  in  the  week,  for  a 
certain  price.  And  while  it  was  not  offered  in  evidence,  the  court 
notices  the 'volume  and  serial  number  ol  the  paper.  The  copy  of  tbit 
Sunday  paper  bore  serial  number  99,  while  the  Monday  edition  was 
number  100.  The  volume  number  on  both  papers  was  the  same.  The 
papers  themselves  are  prima  facie  evidence  that  the  Sunday  edition 
of  the  Press- Post  is  a  daily  and  not  a  weekly  newspaper.  The  injunc- 
tion is  made  perpetual. 


ASSIGNMENTS— APPRAISAL. 

[Hamilton  Court  of  Insolvency,  1899.] 

In  the  Mattbr  op  Assionment  op  Anna  B.  Slanb. 

Appraisers  must  Enter  Buii^dings  to  Appraise. 

An  appraisal  of  improved  real  estate  made  withoat  entering  the  buildings,  aa4 
from  a  simple  view  of  the  exteriors,  is  not  sufficient,  and  the  court  will,  upon 
application  of  a  creditor,  order  a  re-appraisal  and  cause  the  property  to  be 
again  offered  for  sale. 

In  the  matter  of  the  assignment  of  Anna  B.  Slane,  whose  homestead 
property  and  a  dozen  vacant  lots  in  the  city  of  Cincinnati  were  sold  at 
auction  by  the  assignee.  An  objecting  creditor,  asked  that  the  sale  of 
the  homestead  be  not  confirmed,  but  that  a  re-appraisement  be  ordered 
and  it  be  ofPered  again,  on  the  ground  that  the  first  view  by  the  apprais- 
ers was  insufficient  in  that  they  did  not  enter  the  house.  It  was 
admitted  that  the  appraisers  made  their  valuation  by  viewing  the  house 
from  the  exterior. 

McNeill,  J. 

Where  appraisers  of  improved  real  estate  do  not  enter  the  building 
and  make  an  examination  of  its  interior,  but  inspect  it  from  the  outside 
only,  a  proper  view  of  the  property  has  not  been  made.  The  reason  for 
this  ruling,  which  has  never  been  distinctly  made  in  this  state  before^ 
is  that  the  character  of  the  interior  finish,  fixtures,  plumbing,  etc.. 
difler  so  widely  that  it  is  impossible  to  judge  accurately  what  a  build- 
ing is  worth  by  looking  at  the  exterior  only. 
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In  re  Telephotte  Co. 

MUNICIPAL   CORPORATIONS— FRANCHISES. 

[Franklin  Probate  Court,  1899.] 

In  rk  Co-opbrative  Tbi^bphone  Co. 

1.  Provision  Invai^idating  Pranchisb  Ordinancb. 

A  provision  in  an  ordinance  grantinj^  a  iranchise  to  a  telephone  company, 
requiring  such  company,  so  long  as  it  exercises  the  rights  and  privileges  of 
the  franchise,  to  place  and  maintain  on  its  poles  or  in  its  conduits,  police  and 
fire  alarm  wires  for  the  city,  is  in  violation  of  the  last  clause  of  sec.  8461,  Rev. 
Stat,  providing  that  "  nothing  in  this  section  shall  be  so  construed  as  to 
authorize  any  municipal  corporation  to  demand  or  receive  any  compensation 
for  the  use  of  a  street,  alley  or  public  way,  beyond  what  may  be  necessary  to 
restore  the  pavement  to  its  former  state  of  usefulness.'* 

2.  RBJBCTINO  INVAI4D  ORDIMANCB— NOT    GROUND  FOR  APPROPRIATION. 

The  fact  that  the  ordinance  containing  the  condition  above  referred  to  was 
defeated  by  the  city  council,  does  not  furnish  a  predicate  for  an  action  im 
the  probate  court,  under  sec.  8461,  Rev.  Stat,  for  the  granting  of  a  franchise. 
The  fact  stated  is  not  evidence  that  the  city  would  not  accept  or  agree  to  a 
lawful  ordinance  and  the  probate  court  cannot  be  appealed  to  until  it  is  made 
to  appear  that  the  municipal  authorities  and  the  company  cannot  agree. 

Application  under  sec.  3461,  Rev.  Stat.,  for  the  granting  of  a  fran- 
chise to  operate  its  telephone  system  in  the  city  of  Columbus,  the  city 
council  having  defeated  the  ordinance  granting  such  franchise,  it  appeared 
that  the  defeated  ordinance  contained  the  following  provision: 

'*Sec.  8.  So  long  as  said  company  enjoys  and  exercises  the  rights 
and  privileges  herein  specified,  the  city  of  Columbus  shall  be  permitted 
to  place  and  maintain  on  any  of  the  aerial  poles  or  fixtures  or 
within  any  of  the  underground  conduits  of  said  company  in  said  city  the 
police  and  fire  alarm  wires;  provided,  that  the  same  shall  be  so  placed 
and  maintained  by  said  city  as  not  to  interfere  with  the  use  of  its  wires 
by  said  company ;  and  the  same  to  be  so  placed  and  maintained  under 
the  direction  of  said  company's  local  manager  in  said  city;  and  said 
company  shall  furnish  to  the  city  of  Columbus  for  its  public  use  in  the 
police  and  fire  department  and  all  other  departments  of  said  city  not  to 
exceed  seventy-five  telephones  free  of  charge  for  and  during  the  exist- 
ence of  the  term  for  which  the  rights  and  privileges  herein  are  granted. 
Said  distributiojp  of  telephones  for  public  use  shall  be  under  control  of 
the  city  council/" 

Galloway  J. 

In  our  opinion,  these  provisions  were  a  violation  of  the  last  clause 
of  3461,  which  says:  * 'Nothing  in  this  section  shall  be  so  construed  as 
to  authorize  any  municipal  corporation  to  demand  or  receive  any  com- 
pensation for  the  use  of  a  street,  alley  or  public  way,  beyond  what  may 
be  necessary  to  restore  the  pavement  to  its  former  state  of  usefulness." 

This  but  follows  the  law  as  laid  down  in  the  State  ex  rel.  v.  Central 
Union  Telephone  Co.,  7  Circ.  Dec.,  586. 
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There  is  no  evidence  before  this  court  that  the  city  would  not  accept 
or  agree  to  a  lawful  ordinance.  Certainly  the  probate  court  cannot  be 
appealed  to  until  it  be  made  to  appear  that  the  municipal  authorities 
and  company  cannot  agree. 

The  application  is  dismissed. 


MUNICIPAL  CORPORATIONS— ORDINANCES. 

[Supreme  Court,  Pebruary  3,  1880.] 

*Kate  Trimblb  V.  BucYRUS  (Vili^age). 

1.  Corporations  may  Legislate  Against  Pubijc  Singing,  etc. 

A  municipal  corporation  has  power  to  pass  an  ordinance  making  it  unlawful 
for  any  person  or  persons  to  disturb  the  peace  and  quiet  of  the  corporation, 
or  any  citizen  thereof,  by  singing,  speech-making,  etc,  on  any  of  the  streets, 
alleys  or  sidewalks. 

2.  No  Defense  that  Vioi^ation  was  in  Rei^igious  Exercises. 

It  is  no  defense  to  an  action  under  such  an  ordinance,  where  the  public  peace 
has  been  disturbed,  that  the  acts  complained  of  were  committed  in  conduct- 
ing religous  ezeicises. 

8.  CoMPi^AiNT — Variance  in  Proof. 

A  complaint  charging  that  the  ordinance  in  question  was  violated  by  singing 
on  a  street,  is  not  supported  by  proof  that  the  act  was  done  on  the  side- 
walk. 

4.  Evidences  of  Character  and  Circumstances  of  Vioi^ation. 

In  a  prosecution  under  an  ordinance  making  it  unlawful  to  disturb  the  peace 
and  quiet  of  the  municipality  by  singing,  etc.,  proof  of  the  character,  man- 
ner and  circumstances  ot  the  act  is  admissible. 

Error  to  the  Court  of  Common  Pleas  of  Crawford  county. 
McIlvaink,  J. 

A  municipal  corporation  having  power  to  preserve  peace  and  good 
order  therein,  passed  an  ordinance  making  it  unlawful  for  any  person 
or  persons  to  disturb  the  peace  and  quiet  of  the  village  or  of  any  citizen 
thereof  by  singing,  speech-making,  etc ,  on  any  of  the  streets,  alleys  or 
sidewalks.     Heldy 

1.  Such  ordinjince  is  not  void  for  want  of  power  to  pass  it. 

2.  Where  the  public  peace  has  been  disturbed,  it  is  no  defense 
under  such  ordinance  to  show  that  the  acts  complained  of  were  com- 
mitted in  the  conductng  of  religious  exercises. 

3.  Where  an  ordinance  forbids  singing  on  the  * 'streets  or  side- 
walks*' a  complaint  charging  that  the  ordinance  was  violated  by  singing 
on  a  street,  is  not  supported  by  proof  that  the  act  was  done  on  the  sidewalk. 

4.  Where  an  ordinance  makes  it  unlawful  to  disturb  the  peace  and 
quiet  of  the  municipality  by  singing,  etc.,  proof  of  the  character,  manner 
and  circumstances  of  the  act  is  admissible. 

Judgment  reversed  and  cause  remanded. 

*  This  report  is  the  syllabus  of  a  decision  handed  down  by  the  Supreme  Court 
on  December  18,  1883,  but  which  never  appeared  in  the  oflScial  reports.  Its  author- 
ity may,  therefore,  be  questioned,  but  it  has  been  cited^in  digests  and  for  that 
reason  is  published  here. 
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ACCORD  AND  SATISFACTION— 

Statements  rendered  by  a  street 
railway  to  the  city  of  the  amounts 
due  the  city  for  operating  under  a 
certain  ordinance,  and  payments 
made  thereon,  do  not  constitute  an 
accord  and  satisfaction  between  the 
parties  where  there  has  been  no 
dispute  as  to  the  amounts  due,  and 
no  sepa]*ate  agreement  by  which  the 
city  agreed  to  take  less  than  the 
amounts  due  under  the  ordinance, 
and  where  the  sums  due  were  not 
unliquidated  in  character,  but  were 

.  capable  of  arithemetical  calculation. 
Cincinnati  v.  Cin.  St.  Ry.  Co.      235 

ACCOUNT  STATED— 

Where  the  ordinance  under 
which  a  street  railway  is  operating 
provides  that  the  company  shall  pay 
annually  on  January  1,  in  advance, 
for  and  upon  each  car  run  the  sum 
of  $4.00  per  lineal  foot  inside  meas- 
urement, such  payment  to  be  a  con- 
dition precedent  to  the  right  to  op- 
erate the  road,  statements  rendered 
and' payments  made  pursuant  thereto 
do  not  constitute  accounts  stated  and 
settled,  but  only  a  payment  on  ac- 
count, inasmuch  as  it  is  impossible  to 
determine  in  advance  the  exact 
■  amount  due  the  city  for  the  succeed- 
ing year.  Cincinnati  v.  Cin.  St.  Ry. 
Co.  235 

The  rule  of  account  stated  and 
settled  applies  only  where  the  par- 
ties have  settled  their  accounts  upon 
full  view  of  all  the  transactions, 
and  has  no  application  where  the 
means  of  information  are  peculiarly, 
if  not  wholly,  within  the  possession 
of  the  party  rendering  the  account. 

lb. 
ACTIONS— 

The  word  "may,"  as  used  in  sec. 
5026.  R.  S.,  providing  that  an  action 
against  a  corporation  created  under 
the  laws  of  this  state  may  be  brought 
in  the  county  where  such  corpora- 
tion is  situate,  has  its  principal  office 
or  place  of  business,  or  in  which  such 
corporation  has  an  office  or  agent,  or 
in  any  county  in  which  its  sum- 
.  mons  may  be  served  upon  the  pres- 

58  Vol.  9.    S.  &C.P. 


Ident,  chairman  or  president  of  the 
board  of  directors  or  trustees  or 
other  chief  officer,  is  used  in  its 
proper  ^ense:  said  section  is,  there- 
fore, permissive,  not  'exclusive. 
Stanton  v.  Enquirer  Co.  801 

Section  5026  R.  S.,  provides  only 
for  actions  against  a  corporation 
singly  and  was  not  intended  to,  and 
does  not  include  an  action  against 
two  or  more  corporations  or  a  cor- 
poration  and   an   individual.        lb. 

The  provisions  of  sec.  5031  R. 
S.,  to  the  effect  that  "every  other 
action  must  be  brought  in  the  county 
where  a  defendant  resides  or  may 
be  summoned,"  while  excluding  cases 
antecedently  provided  for,  does  not 
exclude  cases  not  antecedently  pro- 
vided for.  lb. 

An  action  against  a  natural  per- 
son and  a  domestic  corporation  Jointly 
is  rightly  brought  in  the  county 
where  such  natural  person  resides, 
undor  sec.  5031,  R.  S.,  and  under 
sec.  5038,  R.  S.,  summons  may  be 
issued  to  and  served  upon  the  cor- 
poration in  another  county.  lb. 

ADMINISTRATORS— See  Executors. 

AFFIDAVITS— 

Affidavits,  being  a  species  of  evi- 
dence, must  contain  full  statements 
of  evidential  facts  from  which  the 
court  may  draw  its  conclusion  as  to 
the  ultimate  fact.    Brennen  v.  Cist. 

18 

An  affidavit  alleging  that  the 
affidavit  of  a  Justice  of  the  peace, 
filed  in  behalf  of  the  opposing  party. 
Is  wholly  false,  that  affiant  had  no 
opportunity  to  make  a  defense  be- 
fore the  justice,  that  the  proceeding 
was  a  tiick  and  a  sham,  and  denying 
that  a  lease  involved  in  the  litiga- 
tion was  ever  annulled,  and  deny- 
ing that  a  common  pleas  judge  fully 
passed  upon  certain  questions,  is  not 
sufficient  as  evidence  or  proof.      lb. 

The  affidavit  for  an  attachment 
in  Justice  court  must  be  sworn  to 
before  a  person  who  is  not  inter- 
ested as  agent  or  attorney.  Ward 
V.  Ward.  690 
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An  annuity  w*»*ch  is  given  for 
^nort.  is  within  the  prtnciple  of 
^^  which  consititute   the   excep- 
^to  the  general  rule,  and  is  ap- 
portlonable.    Cincinnati      v.      Stro- 
brid^-  ^52 

Under  a  will  bequeathing  an  an- 
nuity to  M,  "in  trust,  for  the  use 
mid  benefit  of  his  wife  and  family 
juring  the  life  of  said  M,"  in  de- 
fault of  the  appointment  of  any 
oilier  trustee,  the  personal  represen- 
tative of  deceased  annuitant  suc- 
ceeds to  the  trust  for  the  purpose  of 
executing  and  completing  it  and 
may  maintain  an  action  to  receive 
the  portion  of  such  annuity  which 
accrued  prior  to  annuitant's  death. 

lb. 
APPEALS— 

The  obligee  of  an  appeal  bond, 
conditioned  that  if  appellant  "shall 
abide  and  perform  the  order  and 
judgment  of  said  circuit  court  and 
shall  pay  all  money,  costs  and  dam- 
ages which  may  be  required  of  or 
awarded  against  it  by  said  circuit 
court,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full 
force  and  virtue  in  law,"  may  re- 
cover the  full  judgment  for  costs 
without  having  first  paid  them  him- 
self.   Hamilton  v.  Railroad  Co.  724 

APPURTENANCES— 

The  word  "appurtenances"  has 
a  technical  signification,  and  when 
strictly  considered  relates  to  real 
estate  and  not  to  personal  property. 
Railroad  Co.  v.  Railroad  Co.        493 

A  contract  owned  by  a  railway 
company  is  not  appurtenant  to  the 
railroad  and  does  not  pass  to  a 
purchaser  at  judicial  sale,  unless 
specifically  included  in  the  order  of 
sale.  lb. 


.UZBITRATION— 

An  '  injunction  will  not  be 
granted  to  restrain  an  arbitration, 
because  one  of  the  things  that  arbi- 
trators themselves  will  decide,  la 
whether  the  case  is  one  of  which 
they  should  take  cognizance.  White 
V.  Mann.  407 

ASSESSMENTS— 

The  rights  of  a  petitioner  for  a 
street  improvement  are  governed  by 
the  law  in  force  at  the  time  of  the 
passage  of  the  improveme'ht  ordi- 
nance, and  not  at  the  time  the  peti- 
tion was  presented.  Hay  v.  Cincin- 
naU.  128 

By  a  failure  to  withdraw  a  re- 
quest for  the  Improvement  before 
the  ordinance  is  passed  the  property 
owner  inust  be  presumed  to  have 
acquiesced  in  the  proceedings  with 
a  knowledge  of  such  changes  in  the 
law  as  may  have  been  made  since 
the  petition  was  filed.  lb. 

Under  such  conditions,  after  the 
law  has  been  so  changed,  the  peti- 
tion, not  having  been  withdrawn, 
will  be  regarded  as  a  continuing 
ofiter  held  out  to  the  city.  lb. 

Great  delays  are  sometimes 
necessary  in  ertreet  improvement 
matters  and  the  board  upon  whom 
the  power  is  conferred  must  be  the 
sale  judge  of  the  time  when  to  act 

lb. 

•A  city  cannot,  therefore,  be 
charged  with  laches  by  the  mere 
fact  that  a  petition  for  a  street  im- 
provement was  presented  in  May 
1892  and  the  resolution  to  improve 
was  not  passed  until  November 
1894.  lb. 

Where  a  street  of  varying 
widths  is  improved,  the  assessment 
is  not  required  to  be  graduated  ac- 
cordingly, but  may  be  uniform  for 
the  whole  street  Smith  v.  Cincin- 
nati. 806 

Property  owners  within  the 
district  assessable  for  a  turnpike, 
and  whose  names  are  rightly  upon 
the  duplicate,  cannot,  in  a  court  of 
equity,  object  that  their  names  were 
placed  on  the  duplicate  irregularly. 
Dawson  v.  Barron.  706 

Churches  without  parsonages 
are  not  freehold  taxpayers,  within 
the  meaning  of  sec.  4779  R.  S.,  re- 
lating to  petitions  for  turnpike  im- 
provements; and,  therefore,  churches 
with  parsonages  are  for  or  against 
such   improvements.  lb. 
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A  petitioner  for  a  road  improve- 
ment may  withdraw  his  name  from 
a  petition  at  any  time  before  the 
final  order  for  the  improvement  is 
made;  and  this  he  may  do  in  any 
manner  that  will  indicate  unmis- 
takably his  intention  to  withdraw 
his  consent  and  to  become  a  re* 
monstrator  instead  of  a  petitioner; 
but  until  such  petitioner  has  in- 
dicated his  intention  in  an  unmis- 
takable manner  he  may  be  counted 
as  a  petitioner.  lb. 

It  is  the  duty  of  petitioners  who 
desire  to  withdraw  from  a  petition 
for  an  improveinent,  to  do  so  in  such 
a -way  as  will  indicate  unmistakably 
their  intention  to  withdraw.  lb. 

The  mere  fact  that  they  signed  a 
remonstrance,  on  separate  .  paper, 
without  indicating  that  they  were 
also  petitioners  or  that  they  signed 
the  remonstrance  subsequent  to 
singning  the  petition,  is  not  suffi- 
cient, after  the  improvement  has 
been  made,  to  defeat  the  assessment. 

lb. 

The  time  to  which  an  assess- 
ment for  a  turnpike  can  be  extended 
IS  governed  by  the  law  in  force  at 
the  time  the  improvement  was  un- 
dertaken, lb. 

The  legislature  is  without 
power,  after  an  improvement  has 
been  commenced  to  pass  a  law  that 
will  extend  the  time  for  which  the 
assessment  can  be  continued.         lb. 

While  improvement  laws  should 
be  strictly  construed  in  favor  of  the 
property  owner,*  yet  after  the  com- 
missioners have  acted  upon  a  peti- 
tion for  an  Improvement  anu  the  im- 
provement has  been  made,  presump- 
tions are  in  favor  of  commissioners, 
and  the  burden  is  upon  the  plaintiff 
property  owner  to  defeat  an  as- 
sessment on  the  ground  that  the 
requisite  number  did  not  petition 
for  the  improvement.  lb. 

In  determining  the  boundaries 
to  be  assessed  for  turnpike  improve- 
ments, the  line  should  be  drawn  at 
a  right  angle  to  the  last  course  of 
the  road  and  the  end  of  the  improve- 
ment, lb. 

ASSIGNMENT— 

An  assignment  of  wages  which 
mav  be  earned  under  a  contract  of 
employment  not  in  existence  when 
the  assignment  was  made,  relates  to 
a  mere  expectancy,  not  coupled  with 
any  present  interest,  and  is  void. 
Tolman  v.  Roofiing  Co.  501 


ASSIGNMENT  FOR  CREDITORS— 

An  assignee  for  creditors,  who 

elects  to  occupy  premises  leased  fa 

his  assignor,     becomes     personally 

liable  under  the   covenants    of  tho 

Thoms  V.  Meader.  49t 


An  assignee  for  creditors,  who 
accepted  the  trust  and  occupancy  of 
the  lease  premises,  is  not  discharged 
from  liability  under  the  lease  by 
mere  abandonment  of  the  premises 
without  surrender  to  lessor  or 
restoration  to  assignor.  lb. 

The  doctrine  of  election  is  not 
applicable  to  such  cases,  for  the  as- 
signee may  be  held  in  this  trust 
capacity  during  the  trust  and  in  his 
individual  capacity  afterwards, 
when  recovery  sought  covers  a  trust 
including  both.  lb. 

Where  an  assignee  refuses  ts 
accept  a  leasehold  as  an  asset,  a  re- 
assignment is  not  necessary  to  avoid 
liability.  Ih. 

The  transferee  of  a  lease  who 
agrees  to  perform  the  conditions 
Uiereof  becomes  liable  for  the  bal- 
ance of  the  term  and  his  liability 
inures  to  the  lessor.  lb. 

An  assignment  for  benefit  of 
creditors  by  the  sole  owner  of  a  busi- 
ness, who  held  his  son  out  as  a  part- 
ner, though  the  latter  had  no 
interest  in  the  property,  is  not  void 
but  passes  the  individual  property 
of  asi^ignor.  Paddock  v.  Daggett 

371 

The  probate  court  has  exclusive 
jurisdiction  of  all  matters  arising  in 
administration  of  the  estate  thus 
assigned.  lb. 

An  assignee  in  trust  for  the 
benefit  of  creditors  may  maintain  an 
action  in  partition.  Hortsman  v. 
Ritter.  413 

A  liability  for  damages,  whether 
arising  out  of  contract  or  ex  delicto^ 
existing  prior  to  an  assignment  for 
benefit  of  creditors  and  reduced  to 
judgment  after  the  assignment;  is, 
when  so  liquidated,  a  claim  entitled 
to  share  In  the  distribution  of  the 
insolvent's  estate.    Lally    v.     Farr. 

llf 

An  assignor  is  not  entitled  to 
homestead  exemption  from  rents 
collected  during  the  assignment  by 
the  assignee,  as  against  the  claim 
of  a  motrgagee  of  the  leased  prop- 
erty, where  the  proceeds  from  the 
sale  of  the  property  were  not  suffi- 
cient to  satisfy  the  mortgage.  Star- 
key  v.  W^ainHght  43C 
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AFFIDAVITS— Continued. 

Although  the  afBdayit,  in  a  pros- 
ecution for  shooting  or  hunting  on 
the  lands  of  another  describes  com- 
plainant as  the  owner  of  the  prem- 
ises, it  is  not  necessary  to  show 
that  he  was  the  owner  in  fee. 
Fogarty  v.   State.  477 

ADVERSE   POSSESSION— 

Adverse  possession  of  a  street 
is  not  established  by  fencing  in 
such  street  however  long  such 
fence  may  have  been  maintained. 
Winslow  v.  Cincinnati.  89 

ANNUITY— 

An  annuity  which  is  given  for 
support,  is  within  the  principle  of 
cases  which  consititute  the  excep- 
tion to  the. general  rule,  and  is  ap- 
portionable.  Cincinnati  v.  Stro- 
bridge.  652 

Under  a  will  bequeathing  an  an- 
nuity to  M,  "in  trust,  for  the  use 
and  benefit  of  his  wife  and  family 
duiing  the  life  of  said  M,"  in  de- 
fault of  the  appointment  of  any 
other  trustee,  the  personal  represen- 
tative of  deceased  annuitant  suc- 
ceeds to  the  trust  for  the  purpose  of 
executing  and  completing  it  and 
may  maintain  an  action  to  receive 
the  portion  of  such  annuity  which 
accrued  prior  to  annuitant's  death. 

lb. 
2\PPEALS— 

The  obligee  of  an  appeal  bond, 
conditioned  that  if  appellant  "shall 
abide  and  perform  the  order  and 
Judgment  of  said  circuit  court  and 
shall  pay  all  money,  costs  and  dam- 
ages which  may  be  required  of  or 
awarded  against  it  by  said  circuit 
court,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full 
force  and  virtue  in  law,"  may  re- 
cover the  full  Judgment  for  costs 
without  having  first  paid  them  him- 
self.   Hamilton  v.  Railroad  Co.  724 

APPURTENANCES— 

The  word  "appurtenances"  has 
a  technical  signification,  and  when 
strictly  considered  relates  to  real 
estate  and  not  to  personal  property. 
Railroad  Co.  v.  Railroad  Co.        493 

A  contract  owned  by  a  railway 
company  is  not  appurtenant  to  the 
railroad  and  does  not  pass  to  a 
purchaser  at  Judicial  sale,  unless 
specifically  included  in  the  order  of 
sale.  lb. 


ARBITRATION— 

An  -  injunction  will  not  be 
granted  to  restrain  an  arbitration, 
because  one  of  the  things  that  arbi- 
trators themselves  will  decide,  la 
whether  the  case  is  one  of  which 
they  should  take  cognizance.  White 
V.  Mann.  407 

ASSESSMENTS— 

The  rights  of  a  petitioner  for  a 
street  improvement  are  governed  by 
the  law  in  force  at  the  time  of  the 
passage  of  the  improveme'ht  ordi- 
nance, and  not  at  the  time  the  peti- 
tion was  presented.  Hay  v.  Oincln- 
naU.  128 

By  a  failure  to  withdraw  a  re- 
quest for  the  Improvement  before 
the  ordinance  is  passed  the  property 
owner  ^nust  be  presumed  to  have 
acquiesced  in  the  proceedings  with 
a  knowledge  of  such  changes  in  the 
law  as  may  have  been  made  since 
the  petition  was  filed.  lb. 

Under  such  conditions,  after  the 
law  has  been  so  changed,  the  peti- 
tion, not  having  been  withdrawn, 
will  be  regarded  as  a  continuing 
offer  held  out  to  the  city.  lb. 

Great  delays  are  sometimes 
necessary  in  ertreet  improvement 
matters  and  the  board  upon  whom 
the  power  is  conferred  must  be  the 
sale  Judge  of  the  time  when  to  act. 

lb. 

•A  city  cannot,  therefore^  be 
charged  with  laches  by  the  mere 
fact  that  a  petition  for  a  street  im- 
provement was  presented  in  May 
1892  and  the  resolution  to  improve 
was  not  passed  until  November 
1894.  lb. 

Where  a  street  of  varying 
widths  is  improved,  the  assessment 
Is  not  required  to  be  graduated  ac- 
cordingly, but  may  be  uniform  for 
the  whole  street.  Smith  v.  Cincin- 
nati. 806 

Property  owners  within  the 
district  assessable  for  a  turnpike, 
and  whose  names  are  rightly  upon 
the  duplicate,  cannot,  in  a  court  of 
e^iuity,  object  that  their  names  were 
placed  on  the  duplicate  irregularly. 
Dawson  v.  Barron.  706 

Churches  without  parsonages 
are  not  freehold  taxpayers,  within 
the  meaning  of  sec.  4779  R.  S.,  re- 
lating to  petitions  for  turnpike  im- 
provements; and,  therefore,  churches 
with  parsonages  are  for  or  against 
such  improvements.  lb. 
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A  petitioner  for  a  road  improve- 
ment may  withdraw  his  name  from 
a  petition  at  any  time  before  the 
final  order  for  the  improvement  is 
made;  and  this  he  may  do  in  any 
manner  that  will  indicate  unmis- 
takably his  intention  to  withdraw 
his  consent  and  to  become  a  re* 
monstrator  instead  of  a  petitioner; 
but  until  such  petitioner  has  in- 
dicated his  intention  in  an  unmis- 
takable manner  he  may  be  counted 
as  a  petitioner.  lb. 

It  is  the  duty  of  petitioners  who 
desire  to  withdraw  from  a  petition 
for  an  improvement,  to  do  so  in  such 
a  way  as  will  indicate  unmistakably 
their  intention  to  withdraw.  lb. 

The  mere  fact  that  they  signed  a 
remonstrance,  on  separate  •  paper, 
without  Indicating  that  they  were 
also  petitioners  or  that  they  signed 
the  remonstrance  subsequent  to 
singning  the  petition,  is  not  suffi- 
cient, after  the  improvement  has 
been  made,  to  defeat  the  assessment. 

lb. 

The  time  to  which  an  assess- 
ment for  a  turnpike  can  be  extended 
IS  governed  by  the  law  in  force  at 
the  time  the  improvement  was  un- 
dertaken, lb. 

The  legislature  is  without 
power,  after  an  improvement  has 
been  commenced  to  pass  a  law  that 
will  extend  the  time  for  which  the 
assessment  can  be  continued.         lb. 

While  improvement  laws  should 
be  strictly  construed  in  favor  of  the 
property  owner,*  yet  after  the  com- 
missioners have  acted  upon  a  peti- 
tion for  an  improvement  anu  the  im- 
provement has  l>een  made,  presump- 
tions are  in  favor  of  commissioners, 
and  the  burden  is  upon  the  plaintiff 
property  owner  to  defeat  an  as- 
sessment on  the  ground  that  the 
requisite  number  did  not  petition 
for  the  improvement.  lb. 

In  determining  the  boundaries 
to  be  assessed  for  turnpike  improve- 
ments, the  line  should  be  drawn  at 
a  right  angle  to  the  last  course  of 
the  road  and  the  end  of  the  improve- 
ment, lb. 

ASSIGNMENT— 

An  assignment  of  wages  which 
mav  be  earned  under  a  contract  of 
employment  not  in  existence  when 
the  assignment  was  made,  relates  to 
a  mere  expectancy,  not  coupled  with 
any  present  interest,  and  is  void. 
Tolman  v.  Roofling  Co.  601 


ASSIGNMENT  FOR  CREDITORS— 
An  assignee  for  creditors,  whm 
elects  to  occupy  premises  leased  fa 
his  assignor,  becomes  personally 
liable  under  the  covenants  of  tho 
lease.    Thoms  v.  Meader.  49t 

An  assignee  for  creditors,  who 
accepted  the  trust  and  occupancy  of 
the  lease  premises,  is  not  discharged 
from  liability  under  the  lease  by 
mere  abandonment  of  the  premises 
without  surrender  to  lessor  or 
restoration  to  assignor.  lb. 

Tlie  doctrine  of  election  is  not 
applicable  to  such  cases,  for  the  as- 
signee may  be  held  in  this  trust 
capacity  during  the  trust  and  in  his 
individual  capacity  afterwards, 
when  recovery  sought  covers  a  trust 
including  both.  lb. 

Where  an  assignee  refuses  to 
accept  a  leasehold  as  an  asset,  a  re- 
assignment is  not  necessary  to  avoid 
liability.  lU. 

The  transferee  of  a  lease  who 
agrees  to  perform  the  conditions 
thereof  becomes  liable  for  the  bal- 
ance of  the  term  and  his  liability 
inures  to  the  lessor.  lb. 

An  assignment  for  benefit  of 
creditors  by  the  sole  owner  of  a  busi- 
ness, who  held  his  son  out  as  a  part- 
ner, though  the  latter  had  no 
interest  m  the  property,  is  not  void 
but  passes  the  individual  property 
of  asi^ignor.  Paddock  v.  Daggett 

371 

The  probate  court  has  exclusive 
jurisdiction  of  all  matters  arising  in 
administration  of  the  estate  thus 
assigned.  lb. 

An  assignee  in  trust  for  the 
benefit  of  creditors  may  maintain  an 
action  in  partition.  Hortsman  y. 
Ritter.  413 

A  liability  for  damages,  whether 
arising  out  of  contract  or  ex  delicto^ 
existing  prior  to  an  assignment  for 
benefit  of  creditors  and  reduced  to 
judgment  after  the  assignment;  is, 
when  so  liquidated,  a  claim  entitled 
to  share  in  the  distribution  of  the 
insolvent's  estate.    Lally    v.     Farr. 

llf 

An  assignor  is  not  entitled  to 
homestead  exemption  from  rents 
collected  during  the  assignment  by 
the  assignee,  as  against  the  claim 
of  a  motrgagee  of  the  leased  prop- 
erty, where  the  proceeds  from  the 
sale  of  the  property  were  not  suffi- 
cient to  satisfy  the  mortgage.  Star- 
key  V.  Wainright.  43C 
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ASSIGNMENT,  ETC.— Con  tin  ued.- 

^  As  between  the  assignor,  who  is 

[also  the  mortgagor,  and  the  mort- 
gagee, the  latter  is  entitled  to  the 
^  payment  of  taxes  which  have  ac- 
'  crued  upon  the  mortgaged  real 
t.  estate  during  the  official  term  of 
*:  the  assignee,  from  the  rental  derived 
,  from  the  property  itself.  lb. 

An  assignment  by  an  insolvent 
;  in  trust  for  the  benefit  of  his  credi- 
tors, partakes  of  the  nature  of  a 
•'  common  law  conveyance,  and  the 
j  assignee  takes,  at  least  until  the 
.  deed  of  assignment  is  filed  in  the 
J  probate  court,  such  title  as  his  as- 
V  signor   had.    Wachtel   v.   Campbell. 

672 

''  The  use  of  the  word  "declared" 

'  in  sec,  G344  R.  S.,     and    the    word 

•  "deemed"  in  sec.  4196  R.  S.,  tends 
to  indicate  that  the  legislature  had 

'  in  mind  that  all  conveyances  made 
•'  by  an  insolvent  debtor  with  intent 
t  to  hinder,  delay  or  defraud  creditors 
.  were  void  when  they  had  been  de- 
clared to  be,  or  deemed  to  be,  void 
'  by  a  Judicial  determination  to  that 
.  effect.  lb. 

A  merchant    who    accepts    and 

"  fills   store   orders,    in   favor   of   his 

regular  customers,  given  by  a  com- 

•  pany  for  wages  earned  by  operatives 
■  while  in  its  service,  under  an  agree- 
ment with  both  employer  and  em- 
ployee   that    the    amount    of    such 

f  orders  is  to  be  deducted  from  the 
.   amount  due  for  wages  and  retained 
by  the  company  and  paid  the  mer- 
chant, the  company  being  of  doubt- 
ful solvency  and  unable  to  pay  said 
'   wages  in   money,   is  entitled  to  be 
flubrogated  to  the  lien  or  preference 
'  of  such  operatives  in  the  fund  in  the 
;  hands  of  the  assignee  of  such  com- 
pany, as  provided  by  sec.  6365.  R.  S. 
'    Minor  Fire  Clay  Co.,  In  re.  Assign- 
ment. 627 

The  taking  of  a  promissory  note 
by  the  merchant  from  the  company 
for  the  aggregate  amount  of  such 
.  orders,  without  intending  thereby 
to  waive  his  right  to  the  "statutory 
lien"  or  preference  of  the  operatives, 
will  not  be  deemed  a  waiver  of  his 
right  to  priority  of  payment.        lb. 

ATTACHMENT— 

The  affidavit  for  an  attachment 

•  in  justice  court  must  be  sworn  to  be- 
fore a  person  who  is  not  interested 
as    agent     or    attorney.    Ward    v. 

•  Ward.  690 


The  word  "necessaries,"  as  used 
in  sect.  6489  R.  S.,  relating  to  the 
ten  per  cent,  of  debtors  wages,  re- 
leased from  exemption,  on  claims 
for  necessities,  applies  to  purchajses 
of  food,  clothing,  medicine,  hablta* 
tion,  education  whatever  is  neces- 
sary to  sustain  or  maintain  a  living 
person,  but  does  not  include  burial 
expenses.    Watkins     v.      Schlecter. 

590 

•    The  garnishee  cannot    question 

the  orders  made  in  an  attachment 

suit.    Barbour   v.   Boyce.  332 

He  is  not  a  party  to  the  case, 
and  w^hile  orders  may  be  made 
against  him  therein,  they  are  not 
conclusive  upon  him.  lb. 

He  is  not  bound  to  obey  such 
orders,  and  if  he  feels  aggrieved 
thereby,  he  may  decline  to  obey,  and 
stand  suit  under  sec.  5551,  R.  S.    lb. 

Under  sec.  5550,  R.  S.,  the  court 
is  authorized  to  order  the  payment 
or  delivery  into  court  by  the  gar- 
nishee of  any  money  or  property  dis- 
covered to  be  in  his  possession;  or 
the  court  may  allow  the  garnishee  to 
retain  the  money  or  property,  and 
give  a  bond  therefor  instead.       lb. 

But  no  condition  is  made  in  this 
section  that  there  must  be  a  Judg- 
ment against  the  defendant  before 
the  order  can  be  made.  lb. 

If,  under  the  provisions  of  sec 
5551,  R.  S.,  the  garnishee  disregards 
the  order  ol  t  e  court,  suit  may 
be  brought  against  him  to  enforce 
the  order  made  in  the  garnishment 
case,  but  under  sec!  5553  Rev.  SUt.,  no 
judgment  can  be  rendered  against 
garnishee  in  such  suit  until  the  action 
against  defendant  in  attachment  is  de- 
termined, thus  making  the  final  judg- 
ment in  the  auxiliary  suit  to  enforce 
the  order  depend  upon  the  judgment 
in  the  attachment  suit.  lb. 

It  is  right  and  duty  of  the  gar- 
nishee to  see  that  Jurisdiction  is 
righfully  acquired  by  the  court  to 
adjudicate  against  defendant.       lb. 

The  inquiry  into  the  power  of 
the  court  to  render  the  Judgment, 
in  so  far  as  it  affects  the  garnishee, 
is,  under  our  system  of  attachment, 
limited  to  the  suit  that  is  brought 
against  the  garnishee,  and  cannot 
be  raised  by  the  garnishee  in  the 
attachment  proceeding.  lb. 

When  the  garnishee  sets  up  a 
claim  for  services,  etc.,  as  against 
the  property  of  defendant  in  his 
hands,  the  plaintiff  is  entitled  to 
contest  such  claim.  lb. 
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Where  the  garnishee  in  an  at- 
tachment proceeding  is  a  dtisen  Qf 
this  state,  and  the  property  attached 
is  a  debt  incurred  by  him  in  this 
state,  it  is  no  defense  on  his  part 
that  he  carried  the  property  into 
another  state.  lb. 

If  such  garnishee  has  been  prop- 
erly served,  and  he  has  appeared  and 
answered,  the  court  has  acquired 
Jurisdiction  over  him,  and,  through 
him,  over  such  debt  lb. 

The  legislature  has  the  right  to 
extend  immunity  from  attachment, 
as  was  done  by  sec.  3631 — ^18,  R.  S., 
to  funds  arising  from  contracts  of 
insurance  in  mutual  benefit  associa- 
tions organized  or  doing  business 
under  sec.  3631-11,  R.  S.  Williams 
v.  Donogh.  414 

Failure  to  make  an  inventory 
and  appraisement  under  sec.  6528,  R. 
S.,  does  not,  as  a  matter  of  law, 
invalidate  an  attachment  Hicks  v. 
Grussell.  542 

The  primary  object  of  the  in- 
ventory and  appraisment  under 
said  section,  is  not  to  guard  the 
rights  of  other  creditors,  but  is  in- 
tended to  guard  the  rights  of  the 
debtor  as  against  the  officer  and 
the  attaching  creditor.  lb. 

Under  the  rule  that  ansrthing 
may  be  waived  by  the  defendant 
which  is  substantially  no  injustice 
to  other  creditors,  and  is  not  in- 
tended to  guard  their  rights,  the  in- 
ventory and  appraisement  on 
attachment  may  be  waived.  lb. 

If  the  fact  that  the  f^lure  to 
make  inventory  and  appraisal  did 
an  injustice  to  other  creditors,  a 
remedy  may  be  given  them,  but  the 
facts  wherein  that  injustice  lies 
should  be  specifically  set  forth.    lb. 

Presumptions  of  wrong,  col- 
lusion or  fraud  are  not  to  be  made 
against  the  Judgment  debtor  and  the 
officer.  lb. 

ATTORNEY    AND   CLIENT— 

The  doctrine  of  quantum 
meruit  should  govern  allowance  of 
couusel  fees.  In  re  Assignment  of 
Reefer.  326 

BANKS  AND  BANKING— 

It  is  against  public  policy  for  a 
bank  to  guarantee  the  payment  of 
drafts  for  the  purpose  of  accommo- 
dation only.    Bank  v.  Bank.         827 

Under  this  rule,  a  bank  in  Oin- 
cinnati   having  guaranteed  a  draft 


sent  to  S.  0.,  in  payment  for  melonB 
which  were  to  be  of  a  certain  grade 
delivered  in  Cincinnati,  and  dis- 
counted by  payer,  is  not  liable 
thereon,  the  melons  having  found 
to  be  of  inferior  grade  and  pur- 
chaser having  notified  the  Cincinnati 
bank  to  refuse  payment  of  the  draft 

Ih. 
BONDS— 

When  the  advertisement  for  the 
sale  of  bonds  states  that  all  the 
bonds  are  to  be  delivered  on  a 
certain  day,  and  at  the  day  of  sale 
and  before  the  bidding  it  is  an- 
nounced that  the  bonds  will  be  de- 
livered in  installments  covering  a 
period  of  four  months,  giving  the 
purchaser  the  benefit  of  the  interest 
accruing  upon  the  later  installmenta* 
such  change  as  to  terms,  does  not 
render  the  sale  void,  unless  it  ap- 
pears that  it  will  work  injury  to 
the  county,  and  the  issue  of  such 
bonds  cannot  for  that  reason  be  en- 
Joined.    Franklin  v.  Baird.  715 

Where  bonds  are  advertised  and 
sold  to  the  highest  bidder,  but  upon 
the  day  set  for  the  delivery  of  the 
first  installment  he  refuses  to  accept 
them  because  of  an  alleged  ir- 
regularity in  their  issue,  the  county 
commissioners  cannot,  without  a 
readvertisement  and  sale,  accept  the 
offer  of  another  party  to  take  the 
bonds  at  the  bid  of  the  party  refusing 
to  accept  them,  and  a  citizen  may 
enjoin  the  issuing  of  the  bonds  tm 
such  second  party  or  the  levying  of 
taxes  to  pay  them  without  showing 
that  the  county  would  in  any  way 
suffer  by  such  a  transaction.  Ih. 

BRIDGES— 

The  owner  of  improved  real 
estate  within  the  limits  of  a  munici- 
pal corporation,  is  entitled  to  an 
injunction  t6  restrain  the  county 
commissioners  from  materially 
changing  the  grade  of  the  street  Im 
front  of  said  real  estate,  for  the  pur- 
pose of  making  an  approach  to  a 
county  bridge,  until  he  has  bee^ 
first  compensated  for  damage  sus- 
tained thereby.    Gawn     v.    Wilson. 

68S 

The  secretary  of  war's  approval 
of  the  plans  of  a  county  bridge 
across  a  navigable  stream  does  not 
confer  upon  the  county  commis- 
sioners the  right  to  swing  said 
bridge  in  front  of  the  property  of 
a  private  owner  without  first  acquliv 
ing  the  right  to  do  so.  Ih. 
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BUILDING  AND  LOAN  ASSOCIA- 
TIONS— 

Members  of  an  insolvent  build- 
ing and  loan  association  are  not  re- 
lieved from  further  liability  by 
Inadequate  assessments  at  the  time 

*  of  their  withdrawal;  on  the  con- 
trary, they  may  be  declared  to  be 
members  and  required  to  pay  their 
proportion  of  losses  existing  at  the 
time  of  their  withdrawal.  Galvin  v. 
Albers.  279 

CARRIERS— 

A  passenger  on  a  railway  train 
is  entitled  to  a  reasonable  time, 
under  all  the  circumstances,  in 
which  to  comply  with  the  demand 
of  the  conductor  to  pay  his  fare. 
Quy  V.  Railroad  Co.  23 

A  passenger  who,  when  his  fare 
was  demanded,  stated  that  he  had 
neither  ticket  nor  money,  but  that 
his  father  was  in  another  car  of  the 
same  train  and  he  would  go  to  him 
and  get  the  money  to  pay  his  fare, 
was  entitled  to  a  reasonable  time  in 
which  to  do  so.  lb. 

A  passenger,  after  having  re- 
fused to  pay  his  fare,  may  change 
his  mind  and  pay,  but  this  right  is 
not  available  after  the  conductor, 
having  given  the  passenger  a  reason- 
'  able  time  in  which  to  pay,  has  rung 
the  bell  to  stop  the  train.  lb. 

A  person  who  has  been  wrong- 
fully ejected  from  a  railway  train  is 
entitled  to  recover  such  damages  as 
will  compensate  and  make  him 
whole,  in  determining  which  the 
Jury  may  consider  the  consequent 
trouble  and  incovenience  in  travel- 
ing to  a  place  of  shelter,  the  loss  of 
time,  physical  pain  and  suffering, 
the  injury  to  health  and  feelings, 
caused  by  public  expulsion  from  the 
train.  lb. 

If  the  servants  of  the  railway 
company  acted  maliciously  in  wrong- 
fully ejecting  such  passenger,  the 
Jury  may  allow,  in  estimating 
damages,  reasonable  fees  of  counsel 
.  employed  in  the  prosecution  of  the 
action.  .  lb. 

If  the  ejection  was  lawful  but 
was  accompanied  by  unnecessary 
.  force,  the  damages  which  may  be 
recovered  would  be  such  as  were 
caused  by  the  force  used  in  excess 
of  necessary  force.  lb. 

CHARGE  OF  COURT— 

A  charge  upon  the  question  of 
the  assumption   of  risks  made   de- 


pendant not  upon  the  facts  of  re- 
,  maining  in  the  employment  with 
full  knowledge,  etc.,  an4  without 
protestation,  but  upon  ''whether  the 
plaintiff  did  or  did  not  intend  to 
take  such  risks"  is  erroneous. 
Railroad  Co.  v.  Zipperleia.  634 

But  where  such  erroneous 
charge  was  given  at  the  request  of 
defendant  who  was  not  entitled  to 
any  charge  whatsoever  on  this  sub- 
ject, because,  the  defense  of  assumed 
risks  could  not  be  invoked,  the  error 
was  not  prejudicial  to  defendant. 

lb. 
CHATTEL  MORTGAGE— 

The  mere  fact  that  the  afDdavit 
of  the  creditor,  or  mortgagee,  of 
a  chattel  mortgage,  was  made  two 
days  prior  to  the  execution  of  the 
moitgage  will  not  render  the  same 
invalid  as  against  general  creditors. 
Wise,  In  re,  Assignment  760 

Where  goods  are  sold  on  weekly 
or  monthly  payments,  and  a  chattel 
mortgage  in  the  usual  and  ordinary 
form  is  glv«n  to  the  vendor,  such 
mortgage  does  not  come  within  the 
provisions  of  sec.  4155  R.  S.,  known 
as  the  conditional  sales  act  Good- 
man V.  Manning.  378 

But  an  instrument  which  en- 
ables the  seller  to  retake  and 
absolutely  own  chattels  which  the 
purchaser  may  have  paid  for,  except 
a  mere  pittance,  is  within  the  act 
above   referred   to.  lb. 

Parol  evidence  of  a  prior  or 
contemporaneous  agreement  is  not 
admissible  to  vary  the  terms  of  a 
mortgage  in  the  ordinary  form  to  an 
instrument  within  the  provisions  of 
the  conditional  sales  act.  lb. 

The  taking  of  a  chattel  mort- 
gage for  the  purchase  price  of  a 
machine  sold  to  be  paid  for  when  it 
was  set  up  and  had  shown  Its  capac- 
ity to  do  the  work  intended,  after 
the  machine  has  been  tested  and 
found  satisfactory,  is  not  taking 
security  for  a  pre-existing  debt 
within  sec.  6355  or  3206a,  R.  S.,  it 
is  simply  carrying  out  the  original 
contract  of  purchase.  In  re  Assign- 
ment of  Reefer.  326 

Such  mortgage  Is  superior  to 
the  claims  of  the  operatives  of  the 
insolvent  mortgagor  to  preference 
under  sees.  6356  and  3206a,  R.  S.  lb. 

An  assignee  of  a  chattel  mort- 
gage who  has  actual  notice  of  prior 
incumbrances  acquires  no  better 
rights  than  those  existing  in  favor 
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of     the      assignor.    Meyerfeld      t. 
Strube.  614 

Taking  a  new  mortgage  within 
the  time  for  refiling  the  old  mort- 
gage would  save  and  continue  the 
lien  on  the  property,  if  all  things 
had  been  done  in  good  faith.        lb. 

CHRISTIAN  SCIENCE— 

Section  4403f,  R.  S.,  providing 
that  "any  person  shall  be  regarded 
as  practicing  medicine  or  surgery," 
within  the  meaning  of  sec.  4403c,  R. 
S.,  act  of  February  26,  1896,  requir- 
ing a  certificate  from  the  board  of 
medical  registration,  does  not  apply 
to  persons  who  for  a  fee  or  without, 
practice  the  system  known  as 
christian   science.    EiVans   v.    State. 

222 

The  system  known  as  christian 
science  is  not  included  in  the  term 
"or  other  agency"  as  used  in  the 
statute  referred  to.  lb. 

A  court  cannot  take  Judicial 
notice  of  what  the  system  known  as 
christian  science  is.  lb. 

CITY  AUDITOR— 

The  provisions  of  paragraph 
seven  of  sec.  1765a,  R.  S.,  requiring 
the  auditor,  in  cities  of  the  first 
grade  first  class,  at  the  end  of  each 
fiscal  year,  or  oftener,  if  required  by 
the  board  of  legislation,  and  also 
upon  death,  resignation,  removal  or 
expiration  of  the  term  of  any  officer 
of  the  city,  audit,  examine  and 
settle  the  acounts  of  such  officer, 
and  providing  as  to  notice  to  the 
officer  and  his  sureties,  and  the  pro- 
vision enabling  the  auditor,  if  such 
officer  shall  be  found  indebted  to  the 
city,  to  commence  proceedings  by 
filing  his  report  in  the  superior 
court,  are  not  so  dependent  upon  or 
connected  with  the  further  provision 
that  the  amount  of  the  claim  so  filed 
shall  at  once  become  a  lien  upon 
such  officer's  real  estate,  as  to  be 
defeated  by  a  constitutional  infirm- 
ity, if  such  there  be  a  (question  not 
decided),  in  the  provision  last  re- 
ferred to.    Brown,  In  re.  810 

The  lien  feature  of  the  law  in 
question  is  one  of  its  main  purposes, 
but  the  provision  for  the  examina- 
tion of  the  officer's  accounts  and  the 
provision  enabling  the  auditor  to 
began  proceedings  by  filings  his 
report  are  equally  important  and 
sufficient  to  sustain  such  portions 
of  the  law,  although  the  lien  feature 
of  the  law  should  be  held  unconsti- 
tutional, lb. 


The  mere  fact  that  the  same 
reasons  which  support  the  lien 
feature  of  the  law  in  question  do 
not  support  the  remainder  of  the 
statute,  is  immaterial  so  long  as 
that  portion  of  the  law  is  supported 
by  other  and  sufficient  reasons.    lb. 

The  act  in  question  does  not 
confer  judicial  power  upon  the  audi- 
tor. He  is  required  to  give  notice  to 
the  officer  and  his  sureties  of  the 
examination  who  are  not  required 
to  be  present  but  are  given  the  privi- 
lege of  being  heard.  lb. 

The  examination,  if  adverse  to 
the  officer,  does  not  deprive 
him  of  a  hearing  in  court  or  his 
right  of  trial  by  jury,  but  simply 
serves  as  the  basis  of  Uie  action.    lb. 

The  fact  that  the  statute  do6s 
not  require  verification  of  the  report 
which  serves  as  a  petition  in  the 
case,  as  an  exception  to  the  general 
rule  requiring  verification  of  plead- 
ings, is  not  a  violation  of  the  con- 
stitutional provision  that  all  laws  of 
a  general  nature  shall  have  a  uni- 
form operation.  lb. 

The  fact  that  the  officer  who 
files  the  report  is  under  oath  to 
faithfully  discharge  the  duties  of 
his  office,  that  coupled  the  fact  that 
the  report  is  the  result  of  an  ex- 
amination made  by  him,  with  the 
right  to  all  concerned  to  be  heard 
before  the  result  is  reported,  is  suffi- 
cient eround  to  dispense  with  a 
verification  to  the  effect  that  the  re- 
port is  believed  by  the  the  officer 
to  be  true.  lb. 

CONFLICT  OF  LAWS— 

The  forms  and  remedies,  the 
modes  of  procedure  and  the  execu- 
tion of  judgments  are  regulated 
solely  and  exclusively  by  the  laws  of 
the  place  where  the  action  is  in- 
stituted.   Nienaber  v.  Tarvin.      561 

CONSPIRACY— 

A  congregation  of  six  or  eight 
striking  employees,  in  the  vicinity 
of  a  factory,  for  the  purpose  of  inter- 
cepting persons  who  might  be  going 
to  take  the  places  abandoned  by  the 
strikers,  if  conducted  in  a  quiet, 
orderly  manner,  and  the  infiuences 
brought  to  bear  are  merely  appeals 
to  the  understanding  and  judgment 
of  men  whom  they  may  try  to  in- 
fluence, is  not  unlawful.  Standard 
Tube  &  Forkside  Co.  v.  Int  Union, 
etc.  692 

The  appearance  of  men,  sober 
and  orderly,  in  such  numbers,  with- 
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CONSPIRACY— Continued, 
out  organization  or  leadership,  ana 
employing  the  methods  referred  to, 
is  not  calculated  to  over-awe,  In- 
timidate, coerce  or  frighten  away 
men  who  desire  to  work  regardless 
of  the  wishes  of  fellow  workmen.  lb. 

It  cannot  be  assumed  from  the 
mere  fact  that  men  coming  to  the 
factory,  seeking  employment  or  to 
take  places  abandoned  by  the  strik- 
ers, turned  back  when  spoken  to, 
that  they  were  afraid  to  work  or 
were  intimidated  or  over-awed  in 
any  way^  lb. 

CONSTITUTIONAL  LAW— 

The  question  whether  a  certain 
provision  in  law  is  a  wise 
one  or  not,  is  one  which  falls  strictly 
within  the  domain  of  the  legislative 
branch  of  the  government  Coppln 
V.  Hermann.  684 

A  part  of  a  statute  may  be 
void  for  want  of  conformity  to  the 
constitution  and  the  remainder 
valid.    Brown,   In  re.  810 

Whether  or  not  the  infirmity 
that  avoids  a  part  affects  the  entire 
act,  depend&r  upon  the  connection 
and  dependence  on  each  other  of  its 
various  provisions.  lb. 

Where  they  are  so  inseparably 
connected  in  subject  matter,  and  so 
relate  to  each  other,  as  to  give  rise 
to  a  presumption  that  a  part  would 
not  have  been  enacted  without  the 
whole,  the  entire  act  is  void.         lb. 

But  where  no  such  connection 
or  dependence  exists,  that  part  of 
the  statute  not  in  itself  in  conflict 
with  any  contitutional  provision,  is 
as  valid  as  if  independently  en- 
acted, lb. 

The  dog  license  act  of  April  27, 
18&6,  92  O.  L.,  760,  applying  to 
Cincinnati  only,  is  unconstitutional 
for  lack  of  uniformity  of  operation. 
Fagin  V.  Ohio  Humane  Society.    341 

In  Ohio  dogs  are  animals  of 
value  and  are  property;  and  inas- 
much as  the  act  in  question  provides 
for  the  taking  of  these  animals  with- 
out due  process  of  law,  it  is  uncon- 
stitutional on  this  ground.  lb. 

The  subject  of  justices  of  the 
peace,  being  recognized  by  the 
organic  law  of  the  state  is  one  of  a 
general  nature  and  laws  relating 
thereto  should  have  uniform  opera- 
tion throughout  the  state.  Watkins 
V.  Schlecter.  690 


Sub-division  of  sec.  583  and  4 
of  sec.  584  R.  S.,  as  amended  April 
19,  1898,  relating  to  jurisdiction  of 
justices  of  the  peace  in  attachment, 
and  which  are  not  applicable  in 
counties  containing  cities  of  the 
second  grade  first  class  or  first 
grade,  second  class,  are  not  of  uni- 
form operation  and  are  therefore, 
unconstitutional.  lb. 

It  is  competent  for  the  legisla- 
ture to  provide  for  the  classification 
of  cities,  and  enact  laws  relative  to 
their  organization,  but  such  author^ 
ity  does  not  extend  to  counties. 
Cincinnati  v.  Ehrman.  1 

The  general  assembly  has  no 
power  to  conclusively  determine 
whether  a  subject  upon  which  they 
are  about  to  legislate  is  general  or 
local  in  its  nature.  lb. 

This  question  is  one  for  judicial 
and  not  for  legislative  jurisdiction, 
and  must  be  decided  in  each  case  as 
it  arises.  lb. 

The  subject  of  regulating 
primary  elections  is  a  general  one, 
and  all  laws  applicable  thereto  must 
have  a  uniform  operation  and  there- 
fore the  act  passed  April  25,  1898, 
entitled  "an  act  to  regulate  and  con- 
trol primary  elections  in  cities  of 
the  first  grade  of  the  first  class,  and 
in  any  county  containing  such  city," 
is  unconstitutional  and  void,  being 
in  violation  of  art  2,  sec.  26  of  the 
constitution.  lb. 

The  provision  of  this  law,  is,  in 
its  relation  to  the  municipality,  and 
to  counties  and  township,  so  inter- 
woven and  inter-dependent  that  the 
whole  law  must  fail,  even  if  it  be 
conceded  that  a  part  of  the  law  (re- 
lating to  municipal  elections)  stand- 
ing alone,  might  be  constitutional. 

lb. 

An  act  may  be  constitutional  in 
part  and  in  part  void.  lb. 

If  the  unconstitutional  parts 
are  essential  to  the  constitutional, 
all  must  fail,  and  If  the  parts  are  so 
mutually  related  as  to  make  it  evl* 
dent  that  the  legislature  intended 
Uiem  to  constitute  one,  so  that  if 
all  could  not  be  carried  into  effect, 
none  would  have  received  the  legis- 
lative sanction,  the  case  is  within 
the  same  rule.  lb. 

This  rule  must  be  taken  with 
the  limitation  that  the  parts  so  held, 
respectively  constitutional  and  un- 
constitutional, must  be  wholly  in- 
dependent of  each  other  so  that  the 
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one  intent  mar  exist  as  to  one,  and 
a  separate  intent  as  to  the  other.  lb. 

The  legislature  is  without 
power,  after  an  improvement  has 
been  commenced,  to  pass  a  law  that 
will  extend  the  time  for  which  the 
assessment  can  be  continued.  Sec- 
tion 4812  R.  S.,  as  amended  Febru- 
ao'  *>,  1894.  applies  only  to  improve- 
ments subsequently  commenced. 
Dawson  v.  Barron.  706 

The  provisions  of  sec.  6968-2,  R. 
S.,  as  amended,  93  O.  L.,  305,  author- 
ising the  summary  seizure  and  de- 
struction of  unlicensed  fishing  nets 
and  denying  the  owner  thereof  any 
action  for  damages  are  as  to  the 
seizure  as  well  as  the  destruction,  in 
violation  of  art  1,  sec.  1,  Ohio  bill 
of  rights,  relating  to  the  right  of 
acquiring,  possessing  and  protecting 
property.    French  v.  Shirley.        181 

Whether  they  do  not  also  violate 
art  5  of  the  amendments  to  the 
federal  constitution  providing  that 
no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  pro- 
cess of  law,  quaere,  lb. 

The  provisions  of  the  same  act, 
sec.  6968-4,  R.  S.,  excepting  fishing 
for  German  carp  from  the  prohibi- 
tions of  the  act,  upon  written  per- 
mission of  the, state  fish  commission, 
violate  the  fourteenth  amendment  to 
the  constitution  of  the  United  States, 
and  are  invalid.  lb. 

Whether  the  requirements  ot 
the  fish  and  game  laws  of  Ohio  as 
to  licenses  upon  nets  and  fishing 
devices  are  unconstitutional, 
quaere,  lb. 

The  office  of  "county  warden" 
created  by  sec.  409,  R.  S.,  is  a  county 
office  and  cannot  be  filled  by  ap- 
pointment. Article  10,  sec.  2,  con- 
stitution, lb. 

The  appointment  of  county  fish 
and  garae  wardens  is  not  the  only 
pui'pose  of  the  amendment  to  Ohio 
fish  and  game  laws,  93  O.  L.,  307, 
and  the  invalidity  of  the  section 
above  referred  to  does  not  therefore, 
affect  the  validity  of  other  portions 
of  the  law.  lb. 

Section  6968-1,  R.  S.,  prohibiting 
the  use  of  fish  nets  and  devices  in 
certain  waters  of  the  state,  is  not 
of  a  general  nature  within  the  mean- 
ing of  the  constitutional  inhibition, 
and  so  invalid  because  inoperative 
only  in  certain  parts  of  the  state. 

lb. 

The  validity  or  invalidity  of  the 
statute  in  question  is  not  affected  by 


the  value  of  the  property  involved 
in  a  seizure  or  destruction  there- 
under, lb. 

Section  2264b,  R.  S.,  providing 
that  "in  cities  of  the  first  and  third 
grade  of  the  first  class  and  in  cities 
of  the  second  class,  third  grade  a," 
assessments  may  be  made  on  the 
abutting  and  adjacent  contiguous 
or  other  benefited  lots  and  lands  in 
the  corporation  according  to  bene- 
fits, or  according  to  values  or  by  the 
abutting  foot  of  the  property 
bounding  and  abutting  the  improve- 
ment, subject  to  the  restrictions  of 
sec.  2264  R.  S.,  is  not  unconstitu- 
tional on  account  of  a  lack  of  uni- 
form operation  although  limited  to 
cities  of  the  grades  and  classes 
named.     Smith  v.  Cincinnati.      806 

If  it  was  intended  to  charge 
each  abutter  with  the  actual  cost 
of  the  improvement  in  front  of  his 
property,  the  legislature  would 
have  so  provided  in  express  terms. 
Therefore,  although  the  street  im- 
proved is  of  varying  widths,  the  as- 
sessment is  not  required  to  be 
graduated  accordingly  but  may  be 
uniform  for  the  whole  street       l\. 

Section  6968-2,  R.  S.,  which  im- 
poses a  license  of  $2  for  each  gill 
net  fished  from  a  row  boat  and 
enables  persons  using  tugs  or  steam 
boats  to  fish  gill  nets  under  a  license 
of  $40  per  boat  imposes  unequal 
burdens  upon  persons  engaged  in 
the  same  occupation  and  is  contrary 
to  the  constitutional  provision  that 
government  is  instituted  for  the 
equal  protection  and  benefit  of  the 
people  and  also  contrary  to  art  II, 
sec.  26  of  the  state  constitution. 
Yensen  v.   State.  168 

The  provision  of  the  statute, 
above  referred  to,  that  "no  action 
for  damages  shall  lie  or  be  main- 
tained against  any  person  for  or  on 
account  of  any  such  seizure  or  de- 
struction" is  also  in  violation  of  sec. 
7,  of  the  bill  of  rights.  lb. 

The  provision  of  the  statute  in 
que.stion  which  permits  the  sum- 
mary seizure  and  destruction  of  nets 
unlawfully  used,  without  notice  to 
the  owner,  and  without  hearing,  and 
by  which  he  is  deprived  of  a  right  of 
action  for  damages,  permits  the 
taking  and  destruction  of  private 
property  without  due  process  ot 
law,  and  is  in  conflict  with  the  con- 
stitutional guaranty  in  that  respect 

lb. 

An  ordinance  requiring  bill 
posters  to  take  out  a  license  before 
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CONSTITUTIONAL  LAW— Continued, 
posting  bills  or  distributing  adver- 
tising matter,  is  in  conflict  with  the 
federal  constitution  providing  that 
the  rights  of  the  citizens  of  one 
state  shall  not  be  abridged  by  the 
residents  of  another.  Angove  v. 
State.  829 

CONTRACTS— 

A  party  to  a  contract  mutually 
entered  into,  cannot  by  his  own  ac- 
tion, relieve  himself  of  liability 
thereunder,  where  no  right  to  do  so 
Is  reserved  in  the  contract  itself. 
Cincinnati  v.  Edison  Elec.  Co.      4^8 

A  municipal  corporation  has  no 
right,  without  notice,  to  rescind 
such  contract,  entered  into  In  good 
faith,  after  the  other  part/  lias 
undertaken  its  fulfillment  and  ex- 
pended a  large  sum  of  money,  to 
its  detriment  and  loss  if  the  city 
should  unreasonably  rescind  tne 
contract.  lb. 

A  right  to  rescind  a  contract 
must  be  exercised  within  a  reason- 
able time.  lb. 

Dealing  with  the  other  party 
and  permitting  large  expeaditur<»s 
of  nroney  to  be  mude,  upon  the 
theory  that  there  is  a  subsisting 
contircL,  or  an  unreasonable  d^liy 
in  exercising  the  right  of  rescission, 
amount   to   a   waiver  of   such   sight. 

Jb. 

An  action  to  recover  damages 
for  bre«ch  of  a  contract  to  pur- 
cXiuri  real  estate.  Is  an  action  on  a 
contract  for  real  estate,  within  the 
meaning  of  sec.  591  R.  S.,  and  is  not 
within  the  jurisdiction  of  a  justice 
of  the  peace,  irrespective  of  the 
•     amount  claimed.    Carlile    v.     Cain. 

464 

A  contract  by  a  union  depot 
company,  with  a  transfer  company, 
respecting  the  conduct  of  that  busi- 
ness, is  incident  to  the  carrying  out 
of  the  public  duties  of  a  depot  com- 
pany, and  is  not  illegal  unless  it  Is 
injurious  to  the  public,  by  creating 
a  monopoly,  through  the  stifling  of 
competition,  or  otherwise.  Snyder 
V.  Union  Depot  Co.  68 

A  contract  made  by  such  compa- 
ny with  a  transfer  company,whereby 
the  hacks  belonging  to  that  company 
are  permitted  to  occupy  a  certain 
portion  of  a  driveway  or  concourse, 
at  a  union  depot,  to  the  exclusion  of 
other  companies  or  Individuals, 
.  creates  a  monopoly,  by  the  giving  of 


an  advantage  and  stifling  competi- 
tion. 

A  contract  by  a  county  treas- 
urer,in  the  employment  of  a  col- 
lector, which  seeks  to  flnd  his  suc- 
cessor in  office,  is,  under  sec.  9,  Rev. 
Stat,  null  and  void.  Brady  v. 
French.  196 

In  entering  into  such  contract, 
a  collector  necessarily  assumes  the 
possibility  of  the  treasurer's  death; 
and  the  hardships  which  may  fol- 
low such  an  abrupt  termination  of 
the  employment  are  hardships 
which  should  have  been  foreseen, 
and  provided  against,  and  for  which 
the  law  affords  no  remedy.  lb. 

Inasmuch  as  such  appointee  or 
collector,  in  making  his  contract  of 
employment,  assumed  the  peril  of 
the  death  of  the  county  treasurer,  he 
likewise  assumed  the  peril  of  the 
loss  of  income,  which  a  revocation 
of  his  appointment  by  the  successor 
of  the  treasurer  would  entail,  and 
is  not  entitled  to  recover  after  the 
tenure  of  the  position  has  expired. 
Brady  v.  French.  202 

So  much  of  a  contract  as  is 
purely  executory,  between  a  corpo- 
ration and  one  of  its  directors,  in  the 
making  of  which  said  director  par- 
ticipated as  a  member  of  the  board, 
is  voidable  at  the  option  of  the  cor- 
poration if  there  are  no  vested  inter- 
ests, and  if  such  option  is  exercised 
within  a  reasonable  time.  Browne 
V.  U.  S.  Board  &  Paper  Co.  481 

This  rule  is  applied,  in  case  at 
bar.  to  a  contract  with  directors  as 
sales  agents,  which  though  without 
fraud,  was  more  advantageous  than 
the  corporation  intended  to  grant 

lb. 

Where  the  director  of  a  corpo- 
ration has  loaned  money  to  the  cor- 
poration, the  latter  is  not  permitted 
to  repudiate  the  contract  under 
which  it  is  obligated  to  pay  it  back. 

lb. 

In  contracts  of  employment  be- 
tween a  corporation  and  one  of  its 
directors,  where  the  services  have 
been  performed  and  the  compen- 
sation is  not  unreasonable  or  evi- 
dence of  fraud,  the  director  may  re- 
cover on  a  quantum  meruit,         Ih. 

No  rescission  of  a  contract  of 
sale,  at  law  or  in  equity,  can  be  had 
for  verbal  misrepresentations  with- 
out fraud,  whetre  the  contract  has 
been  executed  and  it  would  be  im- 
possible to  restore  the  parties  to  the 
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status  quo  ante,    Curran  v.^Hauser. 

468 
In  cases  of  divorce  separation, 
or  aiimony,  the  parties  may  nego- 
tiate and  contract  with  reference  to 
a  division  of  their  property,,  and  the 
validity  and  fairness  of  the  contract 
wili  he  measured  by  the  same  stan- 
dards as  any  other  contract  An- 
dress  v.  Andress.  659 

Where  such  contract  provides 
for  the  permanent  division  of  the 
husband's  property,  and  is  a  settle- 
ment in  full  of  all  claims,  and  in 
view  of  all  the  circumstances  and 
conditions  at  the  time  it  was  entered 
into,  is  fair  and  reasonable,  and  the 
contract  is  ratified  by  the  court  and 
adopted  as  the  basis  of  its  order,  it 
wiU  bind  the  parties,  and  preclude 
a  subsequent  inquiry  because  of  the 
husband's   changed   circumstances. 

lb. 

Under  a  contract  providing  for 
commissions  on  premiums  on  future 
renewals,  which  has  been  violated 
in  such  a  way  as  will  prevent  pay- 
ment of  such  commissions,  as  where 
the  agent  was  discharged  by  the 
company,  it  is  not  necessary  to  wait 
until  premiums  on  such  renewals 
fall  due,  but  suit  for  damages  may 
be  brought  at  once.  Kurz  v.  U.  S. 
Fidelity  &  Guaranty  Co.  741 

A  proposition  in  writing  which 
is  accepted  verbally  does  not  be- 
come a  contract  in  writing  within 
the  meaning  of  sec.  3185,  R.  S.,  pro- 
viding that  the  person  seeking  to 
obtain  a  mechanic's  lien  shall  file 
an  affidavit  containing  among  other 
things,  "a  copy  of  the  contract,  if 
it  is  in  writing."  In  re  Brewing 
Co.  519 

There  is  a  well  recognized  dis- 
tinction In  the  law  between  recov- 
ering baclc  money  paid  or  property 
received  under  an  ultra  vires  agree- 
ment and  the  enforcement  of  the 
agreement  itself:  If  the  agreement 
is  ultra  vires  it  can  never  be  affirm- 
atively enforced;  even  the  doctrine 
of  estoppel  cannot  be  evoked  for  this 
purpose;  but  where  one  party  re- 
ceiving a  benefit  under  an  ultra 
vires  contract  repudiates  the  con- 
tract, then  the  money  or  property 
so  received  may  be  recovered  back 
as  upon  an  implied  contract  for 
what  he  has  received,  and  has  no 
right  to  retain.  Merchant's  Natl. 
Bk.  v.  Standard  Wagon  Co.  380 

But  an  action  against  several 
corporations,  based  upon  a  negotia- 


ble intrument  indorsed  by  only  one' 
of  them  and  on  which  it  is  claimed 
the  others  are  liable  as  partners,  is 
upon  the  agreement,  which,  if  it 
constituted  a  partnership  (and  on 
which  the  liability  depends)  would 
be  ultra  vires  and  not  upon  a  quarir 
turn  meruit  or  implied  contract,  and 
must  therefore  fail  as  to  such 
corporations.  lb. 

While  a  contract  may  be  deduc- 
ed from  several  writings  which  are 
or  may  be  properly  connected  to- 
gether or  related  to  each  other,  or 
which  were  executed  by  the  same 
parties  at  the  same  time  in  reference 
to  the  same  subject  matter,  yet  such 
several  writings  do  not  become  in- 
tegral parts  of  each  other,  so  as  to 
constitute  a  single  instrument  of 
writing,  unless  an  intention  so  to 
constitute  them  is  manifested  by 
words  incorporating  one  writing 
into  the  other  and  as  a  part  thereof. 
Morrison  v.  Bank.  31 

Where  by  the  terms  of  the  stat- 
ute, a  contract  for  public  improve- 
ments is  to  be  awarded  to  the  person 
who  offers  to  furnish  the  materials 
and  performs  the  labor  required  at 
the  lowest  price,  and  gives  good  and 
sufficient  bond,  the  statute  is  man- 
datory, and  no  discretion  as  to  the 
award  of  the  contract  is  vested  in 
said    officers.    Coppin   v.    Hermann. 

146 

Where  the  statute  provides  that 
the  contract  is  to  be  awarded  to  the 
lowest  and  best  bidder,  the  question 
whether  or  not  discretion  is  con- 
ferred upon  puch  officers,  to  deter- 
mine who  is  the  lowest  and  best  bid- 
der, is  still  an  open  one  in  Ohio.  lb. 

Where  discretion  in  such  mat- 
ters is  conferred,  such  discretion 
must  be  exercised  in  a  reasonable 
and  proper  manner.  lb. 

Specifications  determined  and 
adopted  after  the  bids  were  received, 
upon  an  advertisement  in  the  alter- 
native form  as  to  various  classes  of 
work  to  be  done  and  materials  to  be 
furnished,  are  illegal,  and  a  con- 
tract awarded  to  the  bidder  found 
to  be  the  lowest  according  to  speci- 
fications so  adopted  is  void.  Her- 
tenstein  v.  Hermann.  205 

Under  the  circumstances  stated, 
the  successful  bidder,  when  he  con- 
tinued the  work,  must  be  held  to 
have  assumed  all  the  perils  of  an  ul- 
timate decision  against  him.        lb. 

Paragraph  8  of  sec.  7  of  the  act 
of  April  24.  1896,  92  O.  L.,  606.    "To 
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provide  for  waterworks  purposes 
incities  of  the  first  grade  of  the  first 
class,"  requires  that  the  commis- 
sioners appointed  under  said  act,  in 
making  contracts,  "shall  enter  into 
contract  with  the  lowest  and  best 
bidders."  etc.  This  requirement  con- 
fers upon  said  comniissioners,by  im- 
plication, a  discretion  to  determine 
who  is  the  lowest  and  best  bidder. 
Coppin  v.  Hermann.  584 

This  discretion  is  a  "soimd  dis- 
cretion/' that  is,  not  a  power  of 
mere  arbitrary  determination,  but  a 
power  of  decision  and  determination 
to  be  based  upon  facts,  and  to  be 
made  in  good  faith  and  without  col- 
lusion or  fraud  upon  the  part  of  such 
facts,  with  full  opportunity  to  those 
interested  to  be  present  and  heard 
at  such  hearing.  lb. 

Paragraph  8  of  sec.  7  of  the  act 
of  April  24,  1896,  96  O.  L.,  606,  the 
Cincinnati  Waterworks  Act,  requir- 
ing the  waterworks  commissioners 
to  "enter  into  contract  with  the  low- 
est and  best  bidder"  vests  in  said 
commissioners  a  discretion  to  deter- 
mine who  is  the  lowest  and  best  bid- 
der, the  exercise  of  which  discretion 
culminating  in  an  award  to  one  who 
was  not  the  lowest  bidder,  will  not 
be  reviewed  or  disturbed  in  the  ab- 
sence of  fraud  or  bad  faith  on  the 
part  of  the  commissioners  and  when 
opportunity  was  afforded  to  the  bid- 
ders to  be  heard  upon  the  question 
of  their  respective  merits.  Coppin 
V.  Hermann.  767 

A  contract  for  improving  a 
county  road,  where  the  specifica- 
tions furnished  by  the  commission- 
ers for  bids,  and  upon  which  the 
contract  was  awarded,  required  the 
roadway  to  "be  formed  into  a 
smooth,  compact  earth  road,"  in- 
cludes and  requires  the  contractor 
to  do  the  work  of  scraping  and  roll- 
ing. State  V.  Cuyahoga  Co.  (Comrs.). 

76 

An  allowance  by  the  commis- 
sioners of  an  extra  sum  for  scraping 
and  rolling  is,  therefore,  unauthor- 
ized and  unlawftil.  lb. 

The  purpose  of  a  classification 
In  specifications  for  bids  for  improv- 
ing a  county  road,  of  the  various 
kinds  of  excavations,  as  "earth," 
"hard-pan,"  "loose  rock"  and  "solid 
rock,"  is  to  group  such  material,  the 
expense  of  removing  which  would 
be  nbout  the  same;  so  that,  under 
the  head  of  "earth,"  would  be  includ- 


ed those  things  which  would   coet 
about  the  same  as  earth  to  remove. 

lb. 
Under  specifications  providln^^ 
that  "  'hard-pan'  shall  Include  such 
tough  laminated  clay  or  cemented 
gravel  which,  in  the  judgment  of  the 
engineer  requires  blasting  or  other 
equally  expensive  means  for  its  re- 
moval," only  such  clay  should  be 
classified  as  "hard-pan,"as  Is  equally 
expensive  to  remove  as  cemented 
gravel.  Ibu 

County  commissioners  have  no 
authority,  in  the  Improvement  of  a 
county  road,  to  make  a  contract  for 
masonry,  Involving  an  expenditure 
of  more  than  $1,000,  without  first 
advertising  for  bids.  Ih. 

But  In  order  to  bring  such  mat- 
ter within  the  statute  It  must  appear 
that  the  money  was  expended  under 
a  single  contract;  the  fact  that  it 
was  for  separate  jobs,  which.  In  the 
aggregate,  exceeded  $1,000,  would 
not  constitute  a  violation  of  the  law. 

lb, 
CORPORATIONS— 

Corporations  are  endowed  with 
such  powers  only  as  are  conferred 
upon  them  by  their  charters,  or  such 
as  aro  reasonably  necessary  to  cany 
into  execution  the  powers  granted. 
Merchant's  Natl.  Bk.  v.  Standard 
Wagon  Co.  880 

The  authority  to  form  partner- 
ships, with  Individuals  or  other  cor- 
porations Is  not  conferred  directly 
or  Indirectly.  Ih. 

On  the  contrary  the  formation 
of  a  partnership  implies  the  giving 
of  control  over  the  affairs  of  the  cor- 
poration to  others  than  regularly 
constituted  officers  and  board  of  di- 
rectors, which  is  expressly  forbid- 
den by  sec.  3248,  R.  S.  lb. 

The  formation  of  partnerships 
by  corporations,  subject  the  stock- 
holders to  additional  risks  which 
they  can  not  be  presumed  to  have 
contemplated,  and  is  furthermore 
void  as  against  public  policy.        lb. 

So  much  of  a  contract  as  Is 
purely  executory,  between  a  corpo- 
ration and  one  of  its  directors,  in 
the  making  of  which  said  director 
participated  as  a  member  of  the 
board,is  voidable  at  the  option  of  the 
corporation  if  there  are  no  vested 
interests,  and  if  such  option  is  ex- 
ercised within  a  reasonable  time. 
Browne  v.  U.  S.  Board  ft  Paper  Ca 
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This  rule  Is  applied,  in  case  at 

bar,  to  a  contract  Avith  directors  as 

sales  agents,  whicli,  though  without 

-   fraud,  was  more  advantageous  than 

the  corporation  Intended    to    grant. 

lb. 

Where  the  director  of  a  corpo- 
ration has  loaned  money  to  the  cor- 
poration, the  latter  is  not  permitted 
to  repudiate  the  contract  under 
which  it  is  obligated  to  pay  it  back. 

lb. 

Where  a  director  has  purchased 
the  property  of  the  corporation  and 
such  sale  has  been  allowed  to  stand 
so  long  that  there  would  be  an  in- 
equitable interference  with  vested 
rights  to  set  it  aside,  the  corporation 
will  not  be  allowed  to  avoid  such 
contract  lb. 

In  contracts  of  employment  be- 
tween a  corporation  and  one  of  its 
directors,  where  the  services  have 
been  performed  and  the  compensa- 
tion is  not  unreasonable  or  evidence 
of  fraud,  the  director  may  recover 
on  a   quantum  meruit.  lb. 

Where  by  reason  of  the  negli- 
gence of  directors  corporate  funds, 
property  or  rights  have  been  lost, 
and  the  corporation  is  under  the 
control  of  the  guilty  parties,  or  re- 
fuses to  sue  when  requested  by  a 
stockholder  to  do  so,  the  stockholder 
himself  may  sue  in  his  own  behalf 
and  in  behalf  of  all  other  stockhold- 
ers who  may  wish  to  come  in,  to 
compel  the  guilty  parties  to  make 
good  to  the  corporation  the  losses 
sustained.    Egbert  v.  Building  Assn. 

646 

But  in  every  case  where  the  in- 
dividual stockholder  is  allowed  to 
bring  his  action  for  any  injury  done 
to  the  corporate  body,  he  must  state 
in  his  pleadings  that  the  corporation 
or  those  who  represent  it  are  unwil- 
ling to  prosecute,  and  upon  being  re- 
quested to  do  so,  have  declined.      lb. 

The  rule  stated  in  the  preceding 
paragraph  applies  not  only  to  the 
cases  of  corporations  whose  affairs 
are  still  in  charge  of  their  own 
elected  officers,  but  also  to  corpo- 
rations whose  affairs  are  in  the 
hands  of  officers  of  the  law,  such  as 
assignees  and  receivers.  lb. 

The  restrictions  placed  upon  the 
secretary  of  state  by  sec.  3238,  R. 
S.,  as  to  filing  or  recording  "any  ar- 
ticles of  Incorporation  In  which  the 
name  of  the  corporation  is  the  same 
as  one  already  adopted  or  appro- 
priated by  an   existing    corporation 


in  this  state,"  etc..  does  not  imply 
that  a  finding  by  said  officer,  that 
the  name  of  a  new  corporation, 
whose  articles  are  filed,  is  not  the 
same  as  that  of  any  existing  corpo- 
rations, and  is  not  so  similar  as  to 
mislead  the  public,  so  conclusive 
that  the  courts  cannot  review  it 
when  a  case  is  presented  requiring 
such  a  review.  Shoe  Co.  v.  Shoe 
Co.  679 

COSTS— 

Inasmuch  as  a  justice  of  the 
peace  has  no  jurisdiction  over  an 
action  to  recover  damages  for  breach 
of  a  contract  to  purchase  real  estate, 
the  costs  are  governed  by  sec.  5348, 
R.  S.,  and  not  by  sec.  5349,  R.  S., 
and  plaintiff^  although  judgment  is 
in  his  favor.  Is  liable  therefor.  Car- 
lile  V.  Cain.  464 

COUNTY  COMMISSIONERS— 

County  commissioners  have  no 
authority,  in  the  improvement  of  a 
county  road,  to  make  a  contract  for 
masonry,  involving  an  expenditure 
of  more  than  $1,000,  without  first  ad- 
vertising for  bids.  State  v.  Cuya- 
hoga Co.  (Comrs.).  76 

The  Sunday  edition  of  a  daily 
newspaper,  which  has  no  weekly  edi- 
tion, is  not  a  weekly  newspaper, 
within  the  meaning  of  sec.  917,  R. 
S.,  relating  to  the  publication  of  the 
county  commissioners'  report.  State 
V.  Commissioners.  829 

Under  sec.  897,  R.  S.,  the  com- 
missioners are  entitled  to  $3.00  per 
day  for  time  employed  In  official 
duties  and  five  cents  per  mile  for 
necessary  travel,  for  each  regular  or 
called  session,  not  exceeding  twelve 
sessions  In  any  one  year,  and  five 
cents  per  mile  when  traveling  in 
their  respective  counties  on  official 
business.    State   v.    Commissioners. 

826 

While  acting  on  official  business 
within  the  county  under  direction  of 
the  board,  the  commissioners  are 
not  entitled  to  be  reimbursed  for 
board  during  regular  or  called,  ses- 
sions or  while  traveling  on  business, 
for  horseshoeing  or  horse  feed,  for 
use  of  horse  and  buggy,  or  livery 
hire.  lb. 

When  traveling  on  official  busi- 
ness out  of  the  county  under  the  dl- 
rectioD  of  the  board, the  commission- 
ers are  entitled  to  all  necessary  and 
reasonable  expenses  actually  paid 
out,  but  are  not  entitled  to  mileage. 

lb. 
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COUNTY  COMMISSIONERS— Con. 

The  right  of  county  commission- 
era  to  recognize  an  emergency  and 
the  immediate  necessity  of  building 
bridges  and  provide  funds  necessary 
for  that  purpose  by  issuing  bonds 
when  there  is  not  sufficient  money 
in  the  treasury,  does  not  depend  in 
any  way  upon  giving  the  notice  re- 
puired  by  sec.  8077,  R.  S.,  in  order 
that  citizens  may  have  a  right  to  be 
heard  or  remonstrate  before  the  com- 
missioners can  purchase  land  or 
erect  any  building  or  bridge  exceed- 
ing $1,000  in  cost.  Franklin  v. 
Baird.  715 

COUNTY  TREASURER— 

The  county  treasurer  in  con- 
ducting a  sale  of  lands  for  delin- 
queut  taxes,  which  sale  is  held  to 
be  invalid,  is  protected  by  law  in 
thus  discharging  his  duty  as  he  un- 
derstood it    Mathers  v.  Bull.      408 

Under  sec.  2858,  R.  S.,  permit- 
ting county  commissioners  to  au- 
thorize the  county  treasurer  to  em- 
ploy collectors  of  delinquent  taxes 
upon  personal  property,  the  treas- 
urer may  appoint  as  many  collectors 
as   be   sees   fit.    Brady   v.    French. 

195 

The  employment  of  a  collector 
is  an  employment  by  the  treasurer 
(and  officially  not  individually)  and 
not  by   the   county   commissioners. 

lb. 

The  legal  character  of  the  per- 
son so  employed  is  that  of  deputy 
treasurer,  for  whose  acts,  including 
embezzlement,  the  county  treasurer 
is  liable,  and  may  require  a  bond. 

lb. 

A  contract  by  a  county  treas- 
urer, in  the  employment  of  a  collec- 
tor, which  seeks  to  bind  his  succes- 
sor in  office,  is,  under  sec.  9,  R.  S., 
as  above  construed,  null  and  void. 

lb. 
COURTS— 

It  is  not  the  duty  of  the  court  to 
construe  every  writing  that  comes 
before  it.  Railroad  Co.  v.  Zipper- 
leln.  634 

The  power  of  any  court  to  pro- 
tect itself  in  the  performance  of  its 
duty  is  inherent  and  applies  not 
merely  to  the  respect  due  from  lit- 
igants, witnesses  and  others  with 
whom  it  comes  in  contact,  but  also 
to  having  furnished  articles  neces- 
sary in  performance  of  the  duties 
imposed  upon  the  court;  and  it  is 
not  competent  for  the  legislature  to 


abridge  the  power  of  courts  to  sum- 
marily punish  Mrrongful  acts  or 
omissions  which  obstruct  the  ad« 
ministration  of  Justice.  Nienaber 
V.  Tarvin.  661 

Judges  of  courts  of  general  Ju- 
risdiction, having  jurisdiction  botli 
of  the  person  and  subject  matter, 
are  not  liable  in  Ohio  for  their  ju- 
dicial acts,  even  though  they  exceed 
their  Jurisdiction  and  such  Judicial 
acts  are  alleged  to  have  been  done 
maliciously  or  corruptly.  lb. 

A  Judge  of  a  court  of  limited 
Jurisdiction  is  liable  in  a  civil  ac- 
tion when  he  acts  without  Jurisdic- 
tion and  also  when  he  exceeds  the 
powers   and   Jurisdiction   conferred. 

lb. 

By  the  common  law  as  well  as 
by  the  Kentucky  statute  a  circuit 
Judge  in  that  state  has  Jurisdiction 
to  compel  the  proper  county  author- 
ities to  furnish  the  court  rooms  and 
the  offices  of  the  Judge,  clerk,  and 
commissioners  of  that  court.        lb. 

The  fact  that  a  Judge  of  that 
court  mistook  the  remedy,  in  pro- 
ceeding to  compel  the  proper  offi- 
cers to  furnish  such  rooms,  would 
be  an  excess  of  Jurisdiction  for 
which  such  Judge  would  not  be  lia- 
ble, lb. 

Courts  will  not  undertake  to 
control  or  review  the  discretion  of 
inferior  tribunals  or  bodies  vested 
with  the  exercise  of  discretionary 
powers;  that  is,  the  result  of  the 
exercise  of  discret  on,  the  act  done 
or  award  made,  will  not  be  in  terf er- 
red with,  unless  the  prerequisites 
necessary  to  the  result  are  attacked. 
Coppin  v.  Hermann.  146 

Where  the  bare  act  of  officials 
is  bi*ought  into  question,  unconnect- 
ed >^ith  other  facts,and  such  act  is  a 
discretion arj'  act,  the  courts  will  not 
interfere,  because  the  duty  of  decid- 
ing has  been  placed  upon  the  offic- 
ials, and  the  courts  will  not  substi- 
tute their  Judgment  for  that  of  the 
officials,  to  whom  the  duty  of  decid- 
ing has  been  committed.  lb. 

As  between  the  special  term  of 
the  superior  court  and  the  general 
term,  the  former  is  a  court  of  orig- 
inal jurisdiction  and  the  latter  a 
court  of  error,  or  of  appellate  Juris- 
diction. Furniture  Co.  v.  Railroad 
Co.  674 

The  general  term  of  the  super- 
ior court  has  power  to  review  on 
error    the    order   of   the   court   at 
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special  term  vacating  a  temporary 
injunction.  lb. 

General  term  has  power  to  issue 
a  temporary  injimction  during  the 
pendency  of  a  proceeding  in  error, 
or  to  suspend  the  operation  of  an 
order  in  special  term  dissolving  a 
temporary   injunction.  lb. 

In  a  proceeding  in  the  superior 
court,  which  attacks  the  regularity 
of  a  proceeding  before  a  justice  of 
the  peace,  in  a  case  subsequently 
passed  upon  by  the  common  pleas, 
the  presumption  will  be  in  favor  of 
the  regularity  and  validity  of  all 
papers  constituting  part  of  proper 
proceedings  before  the  justice.  Bren- 
nen   v.  Cist.  18 

The  superior  court  of  Cincin- 
nati has  no  power  to  stay  the  judg- 
ment and  writ  of  restitution  of  a 
justice  of  the  peace.  lb. 

Nor  will  that  court  assume  to 
review  by  a  proceeding  in  the  na- 
view,  or  attempt  to  do  indirectly 
ture  of  a  writ  of  error  or  bill  of  re- 
what  it  cannot  do  directly.  lb. 

Assuming  that  there  might  have 
been,  in  such  a  proceeding,  a  ques- 
tion as  to  the  justice's  jurisdiction 
to  try  the  question  of  title  involved 
in  an  alleged  forfeiture  of  a  lease, 
the  superior  court  is  bound  by  the 
decision  of  the  common  pleas,  al- 
though no  record  of  that  decision 
was  preserved.  lb. 

DAMAGES— 

Where  the  prospective  profits  to 
be  derived  from  the  performance  of 
a  contract  are  so  problematical  as  to 
be  within  the  rule  of  remoteness 
barring  recovery,  plaintiff  may  re- 
cover, as  special  damages,  for  the  ex- 
penses incurred  by  him  in  preparing 
for  the  execution  of  the  contract 
Hill  V.  Anderson.  480 

An  allegation  of  general  dam- 
ages for  breach  of  contract  does  not 
preclude  an  allegation  of  special 
damages,  covering  the  expenses  in- 
curred by  plaintiff  in  preparing  for 
the  execution  of  the  contract.        lb. 

General  damages  need  not  be 
speciAcally  itemized.  lb. 

Special  damages  must  always 
be  pleaded  and  proven.  lb. 

No  recovery  can  be  had  in  an 
action  for  negligence,  when  there 
are  no  physical  injuries  except  those 
caused  solely  by  fright,  alarm  or 
fear,  thereby  producing  nervous  ex- 
citement and  distress.  Huffman  v. 
Railroad  Co.  748 


But  where  physical  injury,  how* 
ever  slight,  has  resulted,  and  for 
which  an  action  can  be  maintained, 
then  a  recovery  may  also  be  had  for 
the  fright  and  nervous  shdck  result- 
ing therefrom.  lb. 

Where  a  land  owner,  in  Improv- 
ing his  property,  cuts  off  or  diverts 
undersTound  waters  which  have 
beeu  accustomed  to  percolate  and 
ooze  through  his  land  to  the  land  of 
an  adjoining  proprietor  and  there  to 
form  the  source  of  a  spring  or  rivu- 
let, the  damage  thereby  occasioned 
to  such  adjoining  proprietor  is 
damnum  absque  injuria.  Dissette  v. 
Lowrie.       . .  545 

DEDICATION— 

A  statutory  dedication  requires 
the  making  of  a  plat,  its  signing  and 
acknowledgment  by  dedication,  and, 
where  the  property  is  in  a  munici- 
pality, its  acceptance  by  an  ordi- 
nance.     Winslow     v.      Cincinnati. 

89 

The  publication  of  a  plat  in  con- 
nection with  a  will  does  not  consti- 
tute a   statutory   dedication.         lb. 

The  provisions  of  sec.  2650,  R. 
S.,  that  property  dedicated  shall  not 
be  considered  a  public  street  or  al- 
ley until  accepted  by  ordinance,  are 
not  intended  to  furnish  an  exclusive 
mode  of  acceptance  of  an  offer  to 
dedicate  ground  for  street  purposes, 
but  are  for  the  purpose  of  prevent- 
ing property  owners,  desiring  to  ded- 
icate for  street  purposes,  from  im- 
posing upon  the  municipality  the 
duty  of  keeping  such  streets  open 
.  and  in  repair;  and  thus  preventing 
them  from  being  subjected  to  liabil- 
ity without  further  consent.  lb. 

Therefore,  notwithstanding  the 
provisions  of  sec.  2650,  R.  S.,  there 
may  be  an  offer  of  dedication  and  an 
acceptance  by  public  use,  under  the 
principles  of  common  law,  so  as  to 
constitute  the  ground  offered  and 
thus  accepted  a  public  highway.  lb. 

Sections  2629  to  2639,  R.  S.,  the 
platting  commission  act  of  1871,  au- 
thorizing the  platting  of  necessary 
streets  and  alleys,  and  declaring  that 
"no  streets  or  alleys,  excepting  those 
laid  down  on  such  plan,  shall  subse- 
quently be  in  any  way  accepted  as 
public  streets  or  alleys  by  the  munic- 
ipal corporation,"  etc.,  does  not  ab- 
rogate the  right  to  dedicate  accord- 
ing to  common  law.  lb. 

No  particular  words  or  cere- 
mony or  form  of  conveyance  is  nee- 
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DEDICATION— Continued, 
essary  to  render  the  act  of  dedicat- 
ing the  land  to  pnblic  uses  effectual. 

lb. 

Anything  which  fully  demon- 
strates the  intention  of  the  donor  or 
the  acceptance  by  the  public,  works 
that  affect.  lb. 

The  publication  of  a  plat  in  con- 
nection with  a  will,  showing  a  cer- 
tain street,  with  the  words,  written 
on  the  plat,  "this  recorded  and 
streets  dedicated,  but  no  farther  east 
thaii  street  No.  1  is  to  be  sold," 
shows  an  intention  and  offer  to  ded- 
icate, lb. 

There  could  be  no  revocation  of 
such  offer  to  dedicate  except  by  all 
the  heirs  of  testator.  lb. 

There  is  no  established  stan- 
dard by  which  the, use  necessary  to 
determine  an  acceptance  by  the  pub- 
lic may  be  measured  and  declared 
to  be  sufficient,  but  a  use  which 
would  naturally  follow  from  the 
character  of  the  place  and  the  settle- 
ment of  the  community  is  sufficient. 

lb. 

Adverse  possession  of  a  street 
is  not  established  by  fencing  in  such 
street,  however  long  such  fence  may 
have  been  maintained.  lb. 

The  tendency  now  is  to  require 
the  right  of  a  private  person  to  land 
belonging  originally  to  the  public 
for  street  purposes,  to  have  its  bases 
in  equitable  estoppel.  lb. 

DEEDS— 

A  person  if  he  chooses,  may 
make  a  valid  conveyance  of  his  real 
estate  without  receiving  either  a 
good  or  a  valuable  consideration 
therefor.    Nave,  Adms.,  v.  Marshall. 

415 

Where  no  creditors  are  inter- 
ested and  the  only  parties  to  be  af- 
fected are  those  to  whom  grantor 
was  under  no  legal  obligation,  the 
amount  of  the  consideration  cannot 
affect  the  character  of  the  transac- 
tion, lb. 

The  want  of  a  consideration, 
therefore,  passing  between  grantor 
and  grantee,  will  not  alone  consti- 
tute the  conveyance  a  deed  of  gift. 

lb. 

There  must  also  be  an  intention 
on  the  part  of  the  grantor  to  cast 
upon  the  grantee  a  title  by  descent  as 
distinguishes  from  a  title  by  pur- 
chase, lb. 


Parol  evidence  is  inadmissible 
to  alter,  vary,  or  contradict  the  con- 
sideration expressed  in  a  deed,  when 
the  purpose  or  effect  of  such  altera- 
tion, variation  or  contradiction 
would  be  to  change  the  effect  or  legal 
operation  of  the  deed.  lb. 

This  rule  is  more  strictly  ap- 
plied against  the  grantor,  and  those 
claiming  under  him,  than  against 
strangers  to  the  instrument.  lb. 

The  recital  of  a  valuable  consid- 
eration, which  is  the  distinguishing 
feature  of  a  title  by  purchase  from 
a  title  by  deed  of  gift,  is  supported  by 
the  mentioning  of  a  consideration 
of  $1.00.  lb. 

Property  conveyed  by  a  hue- 
band  to  a  stranger  and  by  the  latter 
to  grantor's  wife,  in  consideration 
of  $1.00,  is  within  the  rule  last  stated 
and  casts  upon  the  wife  a  title  by 
purchase.  lb. 

While  the  presumption  is.  in  the 
absence  of  other  showing,  that  a 
man  leaves  his  property  to  his  heirs 
equally,  yet,  in  the  case  at  bar,  the 
will  having  been  partly  destroyed  by 
Are,  and  remaining  portions  seeming 
to  bequeath  the  property  to  the 
widow,  a  deed  from  her  to  the  eld- 
est son,  drawn  by  a  lawyer  who 
made  an  examination  of  the  will  be- 
fore it  was  partly  destroyed,  prior  to 
making  the  deed,  is  sufficient  to  es- 
tablish title  in  such  eldest  son.  Fried- 
nour  V.  Friednour.  466 

DEPOSITIONS— 

Under  sees.  5243  and  5266,  R. 
S.,  the  deposition  of  an  adverse  party 
may  be  taken  any  time  after  service 
of  summons  upon  defendant  Rob- 
inson, In  re.  Detention  of.  763 

Prima  facie  it  is  the  exercise  of 
a  right  allowed  by  statute  and  the 
burden  rests  upon  the  party  who 
resists  the  taking  of  the  deposition 
to  show  that  it  will  be  an  abuse  of 
the  process  of  the  court  lb. 

An  affidavit  of  an  adverse  party 
that  he  or  she  Is  In  good  health  and 
expects  to  attend  the  trial,  is  not  suf- 
ficient to  show  an  abuse  of  process 
or  defeat  the  right  to  take  the  depo- 
sition, lb. 

DESCENT— 

A  widow,  whose  husband  dies 
testate,  leaving  no  children,  who 
elects  to  take  under  the  law,  gets 
such  interest  in  his  estate  as  she 
would  if  he  had  died  leaving  child- 
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ren;  but  if  he  dies  Intestate,  leaving 
no  children,  she  gets  a  life  estate  in 
all  his  property  or  the  entire  estate, 
according  to  the  source  from  which 
the  property  c^me  to  the  husband. 
Moyses  v.  Neilson.  623 

A  widow,  whose  husband  dies 
intestate,  leaving  no  children,  who 
elects  to  take  under  the  law,  under 
the  rule  above  stated,  gets  less  than 
she  would  if  he  had  died  intestate. 
She  is,  therefore,  interested  in  the 
will,  and  may  maintain  an  action  to 
set  aside  under  sec.  5858  R.  S.        lb. 

DEVISE— 

A  legacy  does  not  begin  to  draw 
interest  until  the  same  is  payable, 
in  obedience  to  the  principle  that  in- 
terest is  compensation  for  delay  in 
the  payment  of  money  after  ma- 
turity, and  as  a  legacy  does  not  ma- 
ture until  it  is  ordered  to  be  paid, 
interest  does  not  begin  to  run  until 
that  date.    Langhorst  v.  Ahlers.607 

Where  the  testator  stands  in  lo- 
co parentis  to  the  legatee,  charged 
with  the  duty  of  supporting  the  leg- 
atee, the  law  presumes  that  the  leg- 
acy was  given  because  of  this  duty 
of  support,  and  that  the  income  was 
intended  to  discharge  that  duty  un- 
til the  legacy  becomes  payable.      lb. 

Where  the  subject  of  the  legacy  is, 
by  the  terms  of  the  will,  severed 
from  the  residue  of  the  testator's  es- 
estate,  the  law  presumes  in  the  ab- 
sence of  ansrthing  to  the  contrary  ap- 
pearing in  the  will,  that  the  sever- 
ence  was  for  the  benefit  of  the  lega- 
tee and  that  the  income  of  the  legacy 
is  to  go  to  the  legatee  when  the  leg- 
acy becomes  payable,  as  where  the 
legacy  is  of  securities  or  of  money 
with  directions  to  Invest  In  securit- 
ies, lb. 
A  bequest  to  two  grandchildren, 
of  a  sum  of  money  to  be  divided 
equally,  to  be  paid  to  one  when  she 
arrives  at  the  age  of  twenty-one 
years,  and  to  the  other  when  he  ar- 
rives at  the  age  of  twenty-four,  does 
not  entitle  the  latter  to  interest  on 
his  share  of  the  bequest  from  the 
date  when  the  former  received  her 
share,  unless  the  language  of  the 
will  indicates  such  a  purpose  on  the 
part  of  the  testator;  and  the  pay- 
ment as  provided  in  the  will  does 
not  make  the  division  unequal.      lb. 

DITCHES— 

The    authority    of    county    com- 
missioners,    under     sec.     4448,     R. 

54  Vol,  9.    S.  &C.  P. 


S.,  upon  view  to  change  the  termini 
of  a  proposed  ditch  improvement 
does  not  extend  to  a  river  improve- 
ment; the  commissioners,  are,  there- 
fore, in  such  cases,  limited  to  the 
termini  designated  in  the  petition 
for  the  improvement  Abel  v.  Har- 
din Co.  339 
The  authority  of  county  com- 
missioners under  sec.  4448,  R.  S.,  up- 
on view  to  change  the  termini  of  a 
proposed  ditch  improvement  is  not 
dependent  upon  an  independent  pe- 
tition and  bond.  lb. 

DIVORCE  AND  ALIMONY— 

Courts  of  common  pleas  have 
power,  upon  original  bill  at  a  sub- 
sequent term,  to  set  aside  any  decree, 
including  divorce  decrees,  procured 
by  fraud  upon  the  jurisdiction  of 
the  court.    Fritz  v.  Fritz.  275 

A  delay  of  two  years  in  begin- 
ing  an  action  of  divorce  obtained  by 
fraud  upon  the  jurisdiction  of  the 
court,  though  unexplained,  is  not 
such  laches  as  will  create  estoppel. 

lb. 

Divorce  proceedings  are  govern- 
ed by  sec.  5694,  R.  S.,  providing  that 
"the  cause  may  be  heard  and  decided 
at  any  time  after  the  expiration  of 
six  weeks  from  the  service  of  sum- 
mous,  or  the  first  publication  of  no- 
tice." Therefore,  when  the  service 
is  by  publication,  fully  six  weeks 
must  expire  from  the  date  of  the  first 
publication  before  the  cause  can  be 
heard;  a  notice  requiring  defendant 
to  answer  within  five  weeks  and  one 
day  is  not  suflicient  Heyler  v.Hey- 
ler.  595 

The  rule  day,  under  sec.  5097 
R.  S.,  for  filing  answers,  does  not  ap- 
ply to  divorce  cases.  lb. 

It  is  not  necessary  for  a  woman, 
during  courtship,  to  inform  her  in- 
tended husband  and  any  device  or 
attachment  used  to  improve  the 
work  of  nature  in  the  construction 
of  her  face,  form  or  figure.  Xraus 
V.  Xraus.  515 

Under  this  rule,  a  glass  eye,  pur- 
posely concealed  before  marriage,  is 
not  such  a  false  representation  as 
will  annul  the  marriage.  lb. 

Where  the  marriage  is  consum- 
mated and  the  parties  have  cohab- 
ited, the  fraud  necessary  to  annul 
the  marriage  must  be  not  only  such 
a  fraud  as  induced  the  party  to  enter 
into  the  contract  but  a  fraud  in  some 
matter  essential  to  the  marriage  re- 
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DIVORCE  AND  AUMONY— Con. 
lation  itself  or  affecting  the  legality 
of  the  contract  lb. 

Gross  neglect  of  duty,  as  ground 
for  divorce,  did  not  continue  for 
three  years  or  for  any  particular 
length  of  time.  It  may  consist  of 
a  single  henious  and  gross  act  of 
neglect  of  one  day,  or  may  be  gross 
or  inhuman  acts  of  many  days, 
months  or  years.  McKinney  v.  Mc- 
Kinney.  666 

The  refusal  to  consummate  the 
marital  relation  by  refusing  to  have 
sexual  intercourse,  is  not  a  ground 
for  divorce  either  as  "gross  neg- 
lect of  duty."  lb. 

A  decree  for  alimony  secured 
by  a  wife  does  not  relieve  the  hus- 
band of  the  duty  of  supporting  his 
minor  children,  nor  exempt  him 
upon  failure  to  support  such  child- 
ren, from  prosecution  under  sec. 
3140-2.    R.   S.  Schuman  v.   State. 

513 

The  decree  for  alimony  simply 
fixed  the  status  of  the  ^parties  as 
between  themselves  and.  child, 
and  did  not  fix  the  statiis  or  relation 
of  the  father  to  the  state.  lb. 

DOWER— 

A  proceeding  under  the  Ohio 
Statute  for  the  assignment  of  dower 
can  only  mark  off  and  determine  the 
extent  of  the  widow's  estate  in  the 
property   itself.    Avery   v.   Nieman. 

650 

Such  proceeding  does  not,  with- 
out the  widow's  expreBS  consent, 
given  in  some*  one  of  the  forms  pre- 
scribed by  law  for  the  conveyance  of 
interest  in  real  property,  change 
the  nature  of  her  estate.  There- 
fore, dower  assigned  in  a  fixed  sum 
payable  out  of  the  rents,  issues  and 
profits  of  certain  premises  continues 
to  be  a  freehold  esstate  lb. 

The  owners  of  the  property  in 
which  such  dower  estate  exists,  are 
personally  liable  for  the  payment 
of  the  dower,  by  privity  of  estate, 
over  and  in  addition  to  the  ilen 
upon   the  premises.  lb. 

There  is  no  provision  in  the 
statutes  of  Ohio  whereby  any  one  ex- 
cept a  widow  or  widower  can  bring 
an  action  for  the  assignment  of  dow- 
er and  if  either  die  before  such 
action  is  begun,  the  estate  passes 
free  from  dower.    Roth,  In  re.    429 

Under  sec.  4188  R.  S.,  a  widow 
is   entitled    to   dower    in   each   en- 


tire tract  of  land  of  which  her  hus- 
band was  seized  during  marriage. 
Drown  v.  Kerns.  112 

The  fact  that  the  different  tracts 
of  land  were  purchased  succeesiTe- 
ly,  one  with  the  proceeds  of  the 
other,  would  not  affect  her  dower 
in  the  specific  tracts,  or  permit  her 
husband,  without  her  consent  or  sig- 
nature, to  dispose  of  a  tract  of  land 
and  carry  her  dower  into  another 
tract  n>. 

As  between  the  heirs  of  a  de- 
ceased husband  and  the  widow,  the 
widow  would  not  be  estopped  from 
claiming  dower  by  conduct  in  the 
lifetime  of  her  husband,  amount- 
ing to  a  denial  that  she  was  his 
wife,  in  lands  of  which  he  died 
seised.  Ih. 

A  different  rule  obtains  between 
grantees  of  the  husband  and  the  per- 
son who  claims  to  be  his  widow  in 
relation  to  lands  conveyed  by  the 
husband  in  his  lifetime;  thus, 
where  the  husband  obtained  and 
conveyed  the  property  when  the 
wife,  having  abandoned  him,  was 
living  in  adultery,  and  permitting 
persons  dealing  with  her  husband 
to  believe  that  she  was  not  his  wife 
and  had  no  interest  in  his  prop- 
erty, the  doctrine  of  equitable  es- 
toppel is  enforcible  against  the  wife 
in  favor  of  the  grantees  of  the  hus- 
band, lb. 

Abandonment  of  thje  husband 
and  living  in  a  state  of  adultery, 
unless  condoned,  works  a  forfeiture 
of  dower  rights  under  sec.  419^ 
R.  S.  lb. 

The  fact  that  the  husband  was 
also  living  in  a  state  of  adultery 
does  not  affect  the  force  of  the  stat- 
ute or  amount  to  a  condonement  of 
the  conduct  of  the  wife.  lb. 

Nor  would  the  fact  that  the  wife 
believed,  in  good  faith,  that  her  hus- 
band had  procured  a  divorce,  be- 
fore she  abandoned  him  and  took 
up  with  the  adulterer,  effect  her 
dower  rights.  lb. 

EASEMENTS— 

An  easement  is  distinguished 
from  the  fee  simple  title,  as  an  in- 
terest in  land  or  a  right  or  privilege 
in  or  upon  the  land  of  another.  C, 
C.  &  W.  Turnpike  Co.  v.  Cincinnati. 

259 

A  right  of  way  is  an  easement; 
that  is,  it  is  a  mere  right  to  pass 
over  another's  land  for  a  definite  or 
indefinite  period.  lb. 
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Both  a  fee  simple  title  and  an 
easement  or  right  of  way  may  be 
acquired  by  prescription.  lb. 

One  easement  cannot  be  im- 
posed upon  another.  Turpin  v. 
Bridge  Co.  668 

An  abutting  owner's  right  of 
access  or  easement  of  way  in  an  ad- 
Joining  street  extends  no  further 
than  until  the  street  upon  which 
the  property  abuts  reaches  some 
other  connecting  street  or  way.  Fur- 
niture Co.  V.  Railroad  Co.  674 

Where  damage  is  caused  to  an 
owner  of  real  estate  abutting  upon  a 
public  street,  a  destruction  or  im- 
pairment of  the  accessibility  to 
s^id  real  estate  over  said  street, 
but  such  destruction  or  impairment 
does  not  involve  a  taking  of  the 
right  of  access  or  easement  of  way, 
and  there  is  an  adequate  remedy 
at  law,  equity  will  not  interfere  in 
behalf  of  such  owner  by  injunction. 

lb. 

Oral  permission  to  use  a  road- 
way partly  upon  the  land  of  another, 
upon  the  faith  of  which  permission 
a  house  is  built  upon  an  adjoining 
lot  in  such  a  manner  as  to  render 
it  accessible  only  by  means  of  such 
roadway,  is  a  grant  of  an  easement 
which  cannot  be  revoked.  Kintz  v. 
Zwislcr.  745 

ELECTIONS— 

The  subject  of  regulating  pri- 
mary elections  is  a  general  one, 
and  all  laws  applicable  thereto 
must  have  a  uniform  operation, 
and,  therefore,  the  act  passed  April 
25,  1898,  entitled,  "An  act  to  reg- 
ulate and  control  primary  elections 
in  cities  of  the  first  grade  of  the 
first  class,  and  iu  any  county  con- 
taining such  city,"  is  unconstitu- 
tional and  void,  being  in  violation 
of  art.  2,  sec.  26,  of  the  constitu- 
tion.   Cincinnati  v.  Ehrman.  1 

A  party  convention  does  not 
lose  its  character  as  a  voluntary  as- 
sociation or  relinquish  its  right  to  be 
sole  Judge  of  the  elections,  qualifi- 
cations and  returns  of  its  members 
by  deciding  to  hold  primary  elec- 
tions for  the  election  of  delegates 
pursuant  to  statute.    In  re,    Qrear. 

219 

It  is  thus  merely  recognized, 
not  created  by  statute,  and  unless 
expressly  or  impliedly  prohibited 
possesses  all  its  original  powers.  lb. 

Section  2948  R.  S.,  relating  to 
the  manner  in  which  ballots  shall 


be  printed,  cannot  be  enforced  Iqr 
the  equitable  remedy  of  injunc- 
tion, inasmuch  as  courts  of  equity 
have  no  power  to  enforce  political 
rights  of  this  character.  Ih. 

The  remedy  of  the  party 
aggrieved  is  the  legal  right  of  quo 
wiirranto,  if  time  permits  between 
the  election  and  the  holding  of  the 
convention,  or  by  contesting  before 
the  convention;  and  the  offending 
parties  may  be  punished  criminally. 

Ih. 
EMINENT  DOMAIN— 

Proceedings  to  appropriate  real 
estate  may  be  dismissed  by  corpor- 
ation counsel  or  city  solicitor  with 
or  without  the  specific  direction  of 
the  legislative  boards  of  the  city. 
Cincinnati  v.  Thrall.  251 

When  such  disnUssal  is  had, 
the  court  should  include  in  the  costi 
assessed  against  the  city  such  com- 
pensation to  the  property  ownen 
for  counsel  fees  and  other  ex- 
penses, as  the  court  deems  Just    Ih. 

It  is  not  necessary,  under  sec 
19,  art  1,  of  the  bill  of  rights,  that 
compensation  should  be  made  be- 
fore property  is  taken  for  the  con- 
struction of  roads  which  are  to  be 
open  to  the  public  without  charge. 
Fogarty  v.  Cincinnati.  75S 

EQUITY— 

The  Jurisdiction  of  a  court  of 
equity,  unless  expressly  enarged 
-  by  statute,  is  limited  to  the  pro- 
tection of  property  rights.  In  re 
Grear.  299 

It  has  no  Jurisdiction  to  en- 
force political  rights.  Ih. 

A  court  of  equity,  although  em- 
powered by  sec.  1779,  R.  S.,  to  make 
such  orders  "as  the  equity  and  Jue- 
tice  of  the  case  demands,"  has  no 
power  to  do  or  allow  that  which  a 
statute  expressly  forbids.  Herten- 
stein  V.  Hermann.  206 

A  court  of  equity  has  no  power, 
in  view  of  the  provisions  of  sec. 
7  of  act  92  O.  L.,  606,  providing  that 
contracts  in  violation  of  the  act 
shall  be  void  and  that  no  money 
shall  be  paid  thereunder,  to  decree 
payment  for  work  performed  or  ma- 
terial furnished,  as  under  the  con- 
tract or  otherwise.  Ih. 

ERROR— 

An  order  granting  a  motion  te 
dissolve  an  injunction  is  an  order 
affecting  a  substantial  right  made 
in  a  special  proceeding,  which  mai 
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ERROR— Continued. 

be   reviewed   on   error.      Furniture 
Co.  V.  Railroad  Co.  674 

The  general  term  of  the  super- 
ior court  has  power  to  review  on 
error  the  order  of  the  court  at 
special  term  vacating  a  temporary 
injunction.  lb. 

To  reverse  a  Judgment  errotf 
must  appear  affirmatively  on  the 
face  of  the  record,  it  cannot  be  pre- 
sumed.   Moormann  v.  Fox.  638 

Issues  not  made  by  the  plead- 
ings in  the  lower  court  and  which 
the  record  does  not  show  were  tried 
below,  and  which  are  diametrically 
opposed  to  the  theory  upon  which 
plaintifP  proceeded  below,  cannot  be 
raised  for  the  first  time  on  review, 
notwithstanding  the  question  may 
be  one  which,  if  presented  by  the 
record,  the  reviewing  court  would 
deem  worthy  of  the  gravest  consid- 
eration.   Coppin    V.    Hermann.    584 

JflSTOPPETur- 

The  principle  of  estoppel  is^ 
that  when  a  man  has  entered  into 
a  solemn  engagement  by  deed  under 
his  hand  and  seal  as  to  certain  facts, 
he  shall  not  be  permitted  to  deny 
any  matter  which  he  has  asserted. 
Nave,  Adm.,  v.  Marshall.  415 

A  delay  of  two  years  in  bring- 
ing an  action  to  set  aside  a  decree 
of  divorce  obtained  by  fraud  upon 
the  jurisdiction  of  the  court,  though 
unexplained,  is  not  such  laches  as 
will  create  estoppel.    Fritz  v.  Fritz. 

275 

Married  women  are  subject  to 
the  doctrine  of  equitable  estoppel. 
Brown  v.  Kerns.  112 

It  is  the  duty  of  every  sover- 
eignty to  protect  and  enforce  the 
just  claims  of  its  own  citizens,  but 
it  is  equally  the  duty  of  the  citizen 
to  proceed  in  a  diligent  manner  to 
secure  his  demands,  and  not  to  slum- 
ber upon  his  rights,  to  the  annoy- 
ance, hurt  or  inconvenience  of  other 
of  its  citizens.    McCreight,  In  re. 

454 

The  law  controlling  the  admin- 
istration of  estates  is  more  nearly 
allied  to  the  principles  of  equity  jur- 
isprudence than  to  the  precepts  of 
the  common  law; and  the  axiom  of 
equity,  that  it  aids  the  vigilant,  but 
not  those  who  slumber  on  their 
rights,  is  applicable.  lb. 


EVIDENCE— 

Parol  evidence  is  inadmissible 
to  alter,  vary,  or  contradict  the  con- 
sideration expressed  in  a  deed, 
when  the  purpose  or  effect  of  such 
alteration,  variation,  or  contradic- 
tion would  be  to  change  the  effect  or 
legal  operation  of  the  deed.  Nave, 
Admr.,  v.  Marshall.  416 

And  this  rule  is  more  strictly 
applied  agai^t  grantor,  and  those 
claiming  under  him,  than  against 
strangers  to  the  instrument.  lb. 

Parol  evidence  of  a  prior  or  con- 
temporaneous agreement  is  not  ad- 
missible to  vary  the  terms  of  a  mort- 
gage in  the  ordinary  form  to  an  in- 
strument within  the  provisions  of 
the  conditional  sales  act.  Goodman 
V.  Manning  378 

Where  it  is  not  the  contents  of, 
but  the  fact  of  the  existence  of  a 
lease,  that  is  sought  to  be  proved* 
parol  evidence  is  admissible.  Fog- 
garty  v.  State.  477 

In  a  prosecution  under  an  or- 
dinance making  it  unlawful  to  dis- 
turb the  peace  and  quiet  of  the 
municipality  by  singing,  etc.,  proof 
of  the  character,  manner,  and  cir- 
cumstances of  the  act  is  admissible. 
Trimble  v.  Bucynis.  832 

A  complaint  charging  that 
the  ordinance  in  question  was  vio- 
lated by  singing  on  a  street,  is  not 
supported  by  proof  that  the  act  was 
done  on  the  sidewalk.  lb. 

In  application  for  revocation  of 
a  license  issued  to  a  minister  to 
solemnize  marriages,  on  the  ground 
that  such  minister  Is  not  a  member 
of  the  church  and  is  not  an  ordained 
minister  in  that  church  or  religious 
body,  evidence  touching  the  merits 
of  the  cause  for  the  action  of  the 
church  in  terminating  the  relation- 
ship, is  incompetent  Reinhart, 
In  re.  441 

Evidence  bearing  on  the  moral 
character  or  ministerial  conduct  of 
such  minister  before  he  was  con- 
nected with  or  employed  ■  by  such 
church,  is  also  irrelevant  and  incom- 
petent lb. 

The  question  in  such  case  is 
solely  as  to  the  minister's  official 
status,  and  the  justice,  wisdom,  or 
moral  quality  of  the  action  cannot 
be  called  in  question  except  as  evi- 
dence is  allowed  to  be  given  con- 
cerning the  procedure  of  Uie 
church.  lb. 
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853 


Ilvidence,  in  the  trial  of  a  per- 
son charged  with  killing  another, 
that  accused  had  debauched  the  wife 
and  daughter  of  the  deceased,  and 
that  charges  had  been  preferred  by 
deceased  against  accused  in  a  ma- 
sonic lodge  just  before  the  shoot- 
ing, is  competent  as  bearing  upon 
the  question  of  premeditation  and 
upon  the  intention  of  the  parties  at 
the  time  of  the  assault  and  the  de- 
fense.   State  T.  Martin.  778 

In  order  to  set  aside  a  finding 
of  the  board  of  equalization,  where 
its  minutes  are  unimpeached,  the 
proof  must  be  clear  that  the  find- 
ing is  fraudulent    Ludlow  v.  Lewis. 

600 

The  rule  that  the  corpus  delicti 
must  be  shown  by  testimony  ex- 
trinsic of  a  confession,  is  not  the 
law  in   Ohio.    State  v.  Wehr.      478 

The  main  and  sole  object  of  con- 
fessions is  to  connect  the  accused 
with  the  offense  charged.  lb. 

The  fact  that  evidence  is  contra- 
dictory or  apparently  so,  does  not 
authorize  the  Jury  to  arbitrarily 
reject  the  testimony  of  any  witness. 

lb. 

The  presumption  of  innocence 
of  one  charged  with  committing 
homicide,  continues  throughout  the 
trial  upon  every  material  fact  until 
overcome  by  proof  which  excludes 
all  reasonable  doubt  of  guilt.  State 
T.  Luken.  849 

Whether  confessions  are  volun- 
tary, so  as  to  be  competent  as  evi- 
dence, is  a  question  for  the  judge, 
not  for  the  jury.    State  v.  Luken. 

849 

The  jury  is  bound  by  the  action 
of  the  Judge  in  admitting  confes- 
sions in  evidence  and  cannot  re- 
ject them  because  they  believe  cer- 
tain persons,  officers,  or  reporters, 
were  guilty  of  threats  or  intimida- 
tions or  improper  conduct  toward 
the  prisoner  at  the  time  or  before 
the  confessions  were  made.  lb. 

The  confessions  must  be  re- 
ceived and  considered  as  other  evi- 
dence is  considered.  lb. 

The  opinions  of  witnesses  that 
certain  apparatus  in  a  gambling  ma- 
chine cannot  be  regarded  as  evi- 
dence establishing  that  fact.  Hee- 
man  v.  State.  274 

In  ordinary  civil  actions  if  the 
evidence  discloses  a  scintilla  the 
isdue  should  be  submitted  to  the 
jury,   although   the   court  is   satis- 


fied that  a  verdict  in  favor  of  the 
party  offering  such  evidence  could 
not  be  suffered  to  stand.  Beresford 
V.  Stanley.  134 

Presumptions  are  divided  into 
three  main  and  principle  classes, 
viz.:  conclusive  presumptions  of 
law,  disputable  presumptions  of  law« 
and  presumptions  of  fact  Ih. 

In  the  absence  of  opposing  evi- 
dence a  presumption  per  ae  controls 
the  case;  while  In  the  absence  of 
opposing  evidence  a  scintilla  has  no 
such  power.  Ih. 

By  ultimate  facts  is  meant  those 
facts  which  are  essential  to  be  found 
by  the  jury  before  verdict;  by  evi- 
dential facts  is  meant  those  facts 
which  the  jury  are  entitled  to  con- 
sider as  proof  of  the  ultimate  fact 

Ih. 

Affidavits  being  a  species  of  evi- 
dence, must  contain  full  statements 
of  evidential  facts  from  which  the 
court  may  draw  its  conclusions  as 
to  the  ultimate  facts.  Brennen  t. 
Cist  IS 

The  admission  of  evidence 
which  is  immaterial  or  the  admis- 
sion of  record  evidence  which  is  in- 
valid is  simply  error  and  not  a 
jurisdictional  defect  Ih. 

Where  it  is  claimed,  as  a  mat- 
ter of  defense  to  an  action  to  enjoia 
interference  with  a  water-course, 
that  the  pond  or  lake  created  there- 
by is  a  nuisance,  that  it  contains 
germs  of  disease,  that  it  is  of  ne 
pecuniary  value,  and  is  in  fact  an 
injury  to  plaintiff's  property,  evi- 
dence that  a  former  owner  so  re- 
garded it  and  intended  and  under- 
took to  have  it  filled  in,  is  relevant 
as  bearing  on  the  question  whether 
plaintiff  has  sustained  or  is  in  dan- 
ger of  sustaining  great  and  Irrepar- 
able  damage.    Dissette  v.   Lowrie. 

64S 

The  testimony  of  a  physician 
living  in  the  neighborhood,  ascrib- 
ing the  fact  that  certain  of  his  pa- 
tients living  near  the  lake  or  pond 
were  stricken  with  typhoid  fever, 
which,  in  his  opinion,  was  due  to 
the  lake  or  pond  and  stagnant  and 
unwholesome  water,  is  also  compe- 
tent Ih. 

EXCAVATIONS— 

The  common  law  right  to 
lateral  support  was  incident  to  the 
land  and  did  not  extend  to  build- 
ings; with  respect  to  them,  the  only 
liability   was   for   withdrawing  the 
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EXCAVATIONS— Continued, 
support  negligently,  and  a  person 
excavating  upon  his  own  land,  with 
reasonable  care,  was  not  required 
to  underpin  or  shore  up  a  building 
upon  an  adjoining  lot  Taylor  y. 
Day.  486 

Section  2677,  R.  S.,  restricting 
the  right  of  a  property  owner  in  ex- 
cavating to  the  depth  of  adjoining 
owner's  foundation  walls  or  to  the 
depth  of  nine  feet  below  the  curb, 
without  incurring  liability  under 
sec.  2676,  R.  S.,  for  damages  caused 
by  the  excavation,  applies  only  to 
lots  abutting  on  the  same  street.  lb. 

A  property  owner  erecting  a 
building  after  the  grade  of  an  inter- 
tersecting  street  has  been  estab- 
lished, and  upon  which  his  lot  also 
abuts,  must  be  held  to  a  knowledge 
that  at  sometime  the  adjoining  prop- 
erty on  such  street  would  be  im- 
proved with  reference  to  the  grade 
established.  lb. 

'  In  case  at  bar,  it  is  held,  under 
rules  stated,  that  a  property  owner 
on  one  street,  the  grade  of  which  is 
lower  than  that  of  an  intersecting 
street,  is  not  liable  in  excavating 
less  than  nine  feet  below  the  curb, 
and  without  negligence,  for  damages 
to,  or  expenditures  required  to  pre- 
serve, the  foundation  of  a  building 
on  land  abutting  on  such  intersect- 
ing street.  lb. 

EXECUTORS  AND  ADMINISTRA- 
TORS— 

An  application  for  the  removal 
of  an  administrator  or  an  executor 
must  state  the  facts  which  consti- 
tute the  cause  of  removal.  Fox  v. 
Keister.  316 

It  is  not  sufficient  to  charge  neg- 
lect, mismanagement,  maladminis- 
tration or  misapplication  in  general 
terms,  or  the  language  of  sec.  6017a, 
R.  S.,  relating  to  cause  for  which  re- 
moval may  be  had.  lb. 

An  executor  or  administrator  is 
not  permitted  to  acquire  property 
at  his  own  sale,  but  such  purchase 
is  not  of  itself  proof  of  fraud,  waste, 
neglect  of  duty,  maladministration 
or  mismanagement,  or,  in  the  ab- 
sence of  fraudulent  intent,  bad 
faith  or  refusal  to  reconvey,  suffi- 
cient ground  for  removal.  lb. 

Nor  is  the  fact  that  an  execu- 
tor or  administrator  is  indebted  to 
the  estate;  nor  the  fact  that  he  re- 
leased a  firm  of  attorneys  from  an 
advantageous    contract    for    settle- 


ment of  the  estate,  permitting  such 
counsel  to  receive  compensation  al- 
lowed by  the  court,  in  the  absence 
of  fraud  or  collusion,  grounds  for 
removal.  lb. 

A  notice  to  next  of  kin  or  other 
paitfes  in  interest  is  not  required 
in  the  appointment  of  an  adminis- 
trator under  sec.  6013,  R.  S.,  in  relar 
tion  to  non-residents  engaged  in 
business  in  Ohio.    McCreight,  In  re. 

450 

An  appointment  under  sec.  6013, 
R.  S.,  cannot  be  collaterally  attacked. 

lb. 

But  where '  the  appointment  is 
made  without  notice,  simply  upon 
facts  stated  by  the  creditor,  without 
special  hearing,  it  is  the  duty  of  the 
court  within  a  reasonable  time 
thereafter,  upon  the  application  of 
a  party  in  interest,  to  open  up  the 
matter  and  have  a  hearing  thereon; 
and  if  it  then  appears  that  the  ap- 
pointment should  not  have  been 
made,  to  annul  it.  lb. 

The  proof  required  as  to  whether 
or  not  the  applicant  for  the  appoint- 
ment of  an  administrator,  under  sec 
6013,  R.  S.,  is  a  creditor,  is  a  matter 
within  the  discretion  of  the  court. 

lb. 

In  order  to  entitle  a  creditor 
to  the  appointment  of  an  a^dminls- 
trator.  under  sec.  6013,  R.  S.,  it  must 
appear  that  deceased,  at  the  time 
of  his  death,  was  engaged  in  busi- 
ness in  this  state.  lb. 

Ancillary  administration  is  not 
favored  by  the  laws  of  Ohio,  and 
should  only  be  granted  when  re- 
quired to  preserve  an  estate,  or  se- 
cure the  payment  of  a  claim  of  a 
resident  creditor.    McCreight,  In  re. 

454 

The  statutes  of  Ohio  clothe  a 
foreign  administrator  with  full 
power  and  authority  to  make  a  com- 
plete  settlement  of  the  estate  of  a  de- 
ceased non-resident.  lb. 

Where  a  resident  creditor  has 
been  guilty  of  laches  in  not  form- 
ally presenting  and  securing  claims 
and  the  estate  is  solvent,  the  court 
will  not  appoint  an  ancillary  admin- 
istrator until  at  least  every  other 
remedy  has  been  exhausted  by  the 
creditor,  particularly  where  the  only 
property  in  Ohio  has  passed  into 
other  hands  with  the  knowledge  and 

consent  of  claimant.  lb. 

The  law  controlling  the  admin- 

istration  of  estates  is  doaely  allied 
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to  the  principles  of  equity  juris- 
prudence,  and  the  axiom  of  equity, 
that  it  aids  the  vigilant  but  not 
those  who  slumber  on  their  rights, 
is  applicable.  lb. 

A  monument  is  part  of  the  as- 
sets of  a  deceased  person  and  may 
be  sold  at  the  suit  of  creditors.  Wil- 
lard,  In  re  estate.  824 

FALSE  PRETENSES— 

An  improbable  lie,  or  an  absurd 
or  irrational  statement  made  to  a  per- 
son of  ordinary  sagacity  or  under- 
standing, does  not  constitute  false 
pretenses.    False   Pretenses,   In    re. 

825 

But  a  person  is  entitled  to  rely 
upon  representations  and  statements 
made  to  him  and  is  not  put  upon 
inquiry  to  determine  the  truth  of 
such  representations  and  statements. 
It  is  sufficient  if  the  false  repre- 
sentations imposed  upon  him.      lb. 

It  is  not  negligence  to  rely, 
without  inquiry,  upon  the  assur- 
ances of  another  that  he  is  em- 
ployed by  a  certain  firm  or  corpora- 
tion in  the  same  city  where  both 
persons  reside.  lb. 

It  does  not  lie  in  the  mouth  of 
defendant  to  say  by  his  arts  that  he 
inspired  unmerited  confidence,  as 
this  is  the  very  evil  sought  to  be 
reached  by  the  statute.  lb. 

FINDINGS   OF   FACT— 

It  is  the  invariable  rule  in  gen- 
eral term  not  to  disturb  findings  of 
fact  made  by  the  trial  judge  in  spec^ 
ial  term  unless  such  findings  are 
clearly  and  manifestly  contrary  to 
the  weight  of  the  testimony.  Cop- 
pin  V.   Hermann.  584 

It  is  not  sufficient  to  justify  a 
reversal  of  such  findings  that  the 
judges  in  general  teirm  may  feel 
that  had  they  been  in  the  place  of 
the  trial  judge  they  would  probably 
have  made  difterent  findings.       lb. 

FORCIBLE  ENTRY— 

Justices  of  the  peace  have  a  gen- 
eral jurisdiction  in  forcible  entry 
and  detainer  as  against  tenants  hold- 
ing over  their  terms,  which  is  di- 
rectly conferred  by  law.  Brennen 
V.  Cist.  18 

The  superior  court  of  Cincinnati 
has  no  power  to  stay  the  judgment 
and  writ  of  restitution  of  such  jus- 
Uce.  lb. 


FORFEITURES — 

Tax  laws  exacting  forfeitures 
are  classed  with  penal  laws  in  this 
state,  and  must  be  strictly  construed. 

lb. 

FRAUDS.  STATUTE  OF— 

A  verbal  agreement  by  a  pur- 
chaser at  an  assignee's  sale,  assum- 
ing and  agreeing  to  pay  the  bonds 
secured  by  mortgage  on  the  property 
sold,  is  not  a  promise  to  pay  the 
debt  of  another  and  within  the  stat- 
ute of  frauds.     Conner  v.  Bramble. 

516 

An  oral  contract  which  may  be 
and  actually  is  performed  by  one 
party  within  one  year  from  the 
date  of  the  making  thereof,  but  is 
not  to  be  performed  by  (be  other 
party  thereto  until  after  one  year 
from  the  date,  is  not  within  the  stat- 
ute of  frauds.  Kurz  v.  U.  S.  Fidel- 
ity &  Guaranty  Co.  741 

FRAUDULENT  CONVEYANCE— 

When  a  debtor  transfers  his 
property  in  fraud,  actual  or  con- 
structive, of  his  creditors,  the  latter 
may  levy  execution  upon  or  attach 
the  subject  matter  of  the  convey- 
ance.    Wachtel   v.   Campbell.       572 

If  the  conveyance  is  good  as  be- 
tween the  parties  to  it,  the  property 
cannot  be  sold  under  the  execution 
or  attachment,  but  the  creditors 
must  proceed  in  equity  to  have  the 
conveyance  set  aside.  lb. 

If  the  attempted  transfer  is  a 
mere  nullity  and  conveys  nothing, 
even  as  between  the  parties,  then  a 
creditor  may  levy  upon  or  attach 
the  property  regardless  of  the  convey- 
ance, and  may  proceed  to  make  his 
money  as  it  is  usually  made  at  law. 

lb. 

Under  the  statutes  of  Ohio  the 
conveyance  of  property  in  payment 
of  a  gambling  debt  is  a  mere  nullity, 
and  the  transferee  acquires  no  title 
whatever.  lb. 

Where  such  grantor  subsequent- 
ly makes  an  assignment  for  the  ben- 
efit of  his  creditors,  the  title  to  the 
property  sought  to  be  conveyed  in 
payment  of  the  gambling  debt  passes 
to  the  asf^ignee;  the  illegal  convey- 
ance, therefore,  furnishes  no  predi- 
cate for  an  action  under  sees.  4196, 
6343  and  6344,  R.  S.,  to  set  aside  the 
conve3^ance  and  to  secure  preference 
in  the  proceeds  of  the  property.  lb. 
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GAMBLING— 

Under  the  statutes  of  Ohio  the 
conveyance  of  property  in  payment 
of  a  gambling  debt  is  a  mere  nullity, 
and  transferee  acquires  no  title 
whatever.    Wachtel  v.  Campbell.  572 

It  cannot  be  said,  as  a  matter 
of  law,  that  a  person  is  gambling 
when  he  receives  value  for  his 
money  in  the  kind  of  commodities 
he  knows  the  proprietor  of  the  place 
sells  for  money.    Heeman  v.  State. 

274 

Evidence  of  the  placing  of  a 
nickel  in  the  aperture  of  a  "slot 
machine"  and  receiving  a  cigar  In 
return,  is  not  sufficient  to  maintain 
a  charge  of  suCtering  a  game  to  be 
played  for  gains  by  means  of  a 
gambling  machine.  lb. 

The  opinions  of  witnesses  that 
a  certain  apparatus  is  a  gambling 
machine  cannot  be  regarded  as  evi- 
dence establishing  that  fact  lb. 

GARNISHMENT— 

See  Attachment 

GIFTS— 

The  husband  has  absolute  do- 
minion over  his  personal  estate  dur- 
ing his  lifetime  and  by  a  hona  fide 
gift  inter  vivos  may  deprive  his  wid- 
ow of  any  share  in  the  same.  Brodt 
V.  Kan  n  ells.  503 

The  fact  that  such  gift  was 
made  for  the  purpose  of  defeating 
his  wife  from  receiving  any  part 
of  his  personalty  upon  the  settle- 
ment of  his  estate,  constitutes  no 
fraud  upon  her  material  rights.  lb. 

Where  a  gift  is  made  eftective  in 
the  liftetime  of  the  decedent,  and 
he  has  divested  all  power  in  himself 
to  recall  it,  such  a  gift  is  not  testa- 
mentary in  its  nature.  lb. 

The  fact  that  a  gift  was  made 
by  the  father  to  his  daughter,  in  his 
last  sickness,  that  he  might  die 
intestate  and  thereby  defeat  his  wife 
in  sharing  in  the  property  which  he 
desired  should  go  to  his  daughter, 
does  not  constitute  a  testamentary 
devise,  as  he  did  that  which  he  had 
a  legal  right  to  do.  lb. 

GREENBACKS— 
See  Taxation. 

GUARANTY— 

A  guaranty,  in  the  form  of  a 
separate  writing,  covering  "any  note 
or  notes*'  which  a  certain  firm  may 


execute  and  which  may  be  dis- 
counted by  a  certain  bank,  is  not 
within  the  requirements  of  sec 
5833,  R.  S.,  relating  to  notice  to 
creditors  to  commence  action,  and 
guarantor  is  not  relieved  from  liabil- 
ity thereunder,  on  such  notes,  by 
the  creditors'  failure  to  bring  suit  as 
directed.    Morrison  v.  Bank.  31 

HOMESTEAD— 

An  assignor  is  not  entitled  to 
homestead  exemption  from  rents 
collected  during  the  assignment  by 
the  assignee,  as  against  the  claim  of 
a  mortgagee  of  the  leased  property, 
where  the  proceeds  from  the  sale  of 
the  property  were  not  sufficient  to 
satisfy  the  mortgage.  Starkey  v. 
Wainright  436 

Until  the  purchase  money  is 
paid,  the  purchaser  has  no  such 
estate  in  land  as  will  support  a 
homestead  right  in  the  property  or 
to  rents  collected  against  the  party 
to  whom  the  purchase  money  is  due. 

lb. 

HOMICIDE— 

The  crime  of  unlawfully  and 
purposely  killing  another  while  in 
the  perpetration  of  a  robbery,  does 
not  admit  of  a  conviction  of  the 
lower  grades  of  homicide.  State  v. 
Lukons.  349 

There  can  be  only  two  verdicts 
in  such  cases;  one,  a  verdict  of  mur- 
der in  the  first  degree;  the  other,  a 
verdict  of  murder  in  the  first  degree 
with  recommendation  to  mercy.    lb. 

The  amount  and  value  of  the 
property  or  money  taken,  in  the 
commission  of  the  crime  of  murder 
while  engeged  in  committing  a 
robbery,  is  not  material  but  it  must 
be  of  some  value.  lb. 

It  is  wholly  within  the  province 
of  the  jury  to  say  whether  there  is 
or  is  not  any  fact  or  circumstance, 
such  as  age,  intelligence  or  nature 
of  the  crime,  upon  which  clemency 
should  be  extended  or  a  recommen- 
dation to  mercy  should  be  made; 
and  this  independent  of  any  testi- 
mony on  the  part   of   the    accused. 

lb. 

If  a  confession  found  by  the 
Jury  to  be  true,  and  it  is  shown  by 
other  evidence  beyond  reasonable 
doubt  that  deceased  was  found 
murdered  on  the  day  charged,  the 
Jury  is  warranted,  without  evidence 
of  identification  of  accused  or  any 
other  circumstantial  evidence,  in 
finding  the  accused  guilty.  lb. 
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The  burden  of  proof  of  defend- 
ants presence  and  his  connection 
\»ith  the  crime  remain  with  the 
state,  notwithstanding  the  defense 
of  an  alibi.  lb. 

The  presumption  of  innocence 
continues  throughout  the  trial  upon 
every  material  fact  until  overcome 
by  proof  which  excludes  all  reason- 
able doubt  of  guilt.  lb. 

Under  an  indictment  for  homi- 
cide, time  is  not  the  essence  of  the 
crime  charged.  It  is,  therefore,  suffi- 
cient if  it  is  shown  that  the  killing  oc- 
curred previous  to  the  finding  of  the 
indictment,  though  not  on  the  day 
stated  therein.    State  v.  Martin. 

778 

In  a  prosecution  for  homicide 
by  shooting,  the  state  is  not  required 
to  prove  that  accused  held  the  pistol 
in  his  right  hand  although  it  is  so 
charged  in  the  indictment  If  it  is 
shown  that  accused  fired  the  shot 
which  killed  the  deceased,  it  is 
immaterial  in  which  hand  he  held 
the  pistol.  lb. 

Under  an  indictment  for  homi- 
cide, describing  and  locating  the 
wound  causing  death,  it  is  sufficient 
if  it  is  shown  that  a  mortal  wound 
was  inflicted  substantially  though 
not  exactly  in  the  locality  and  of  the 
dimensions  stated  in  the  indictment 

lb. 

Corpus  Delicti  consists  of,  flrst, 
the  fact  of  the  death  of  the  deceased; 
and,  second,  the  fact  of  the  existence 
of  criminal  agency  as  the  cause  of 
death,  but  not  "the  defendant's 
criminal  agency,"  as  is  erroneously 
stated  in  State  v.  Leuth,  3  Circ.  Dec, 
48,  53.    State  v.  Wehr.  478 

The  rule  that  the  corpus  delicti 
must  be  shown  by  testimony 
extrinsic  of  a  confession,  is  not  the 
law   in   Ohio.  lb. 

HUSBAND  AND  WIPB— 

The  husband  has  absolute 
dominion  over  his  personal  estate 
during  his  lifetime  and  by  a  bona 
fide  gift  inter  vivos  may  deprive  his 
widow  of  any  share  in  the  same. 
Brodt  V.  Rannells.  503 

The  fact  that  such  gift  was 
made  for  the  purpose  of  defeating 
his  wife  from  receiving  any  part  of 
his  personalty  upon  the  settlement 
of  his  estate,  constitutes  no  fraud 
upon  her  marital  rights.  lb. 

A  contract  by  which  a  wife,  for  a 
valuable  consideration,  released  all 
claim   upon   her  husband,   and   re- 


nounced and  waived  all  matrimonial 
rights,  is  a  bar  to  the  year's  allow- 
ance as  his  widow  and  to  a  distribu- 
tive share  of  his  personal  property. 
Roth,  In  re.  429 

It  is  not  necessary  for  a  woman, 
during  courtship,  to  inform  her 
intended  husband  of  any  device  or 
attachment  used  to  improve  the 
work  of  nature  in  the  construc- 
tion of  her  face,  form  or  figure. 
Kraus  v.  Kraus.  515 

In  case  of  divorce,  separtion,  or 
alimony,  the  parties  may  negotiate 
and  contract  with  reference  to  a 
division  of  their  property,  and  the 
validity  and  fairness  of  the  contract 
will  be  measured  by  the  same 
standards  as  any  other  contract 
Andress  v.  Andress.  559 

Where  such  contract  provides 
for  the  permanent  division  of  the 
husband's  property,  and  is  a  settle- 
ment in  full  and  a  release  of  all 
claims,  and,  in  view  of  all  the  cir- 
cumstances and  conditions  at  the 
time  it  was  entered  into,  is  fair  and 
reasonable,  and  the  contract  is  rati- 
fied by  the  court  and  adopted  as  the 
basis  of  its  order,  it  will  bind  the 
parties,  and  preclude  a  subsequent 
inquiry  because  of  the  husband's 
changed  circumstances.  lb. 

In  the  trial  of  a  husband,  upon 
the  charge  of  having  committed  a 
robbery  upon  his  wife,  the  latter  is  a 
competent  witness  for  the  state  and 
may  testify  to  everything  which 
occurred  at  the  time  and  place  of  the 
alleged  robbery.    State  v.  Smith. 

749 
INDICTMENT— 

An  information  charging  defend- 
ant with  having,  for  a  fee,  pre- 
scribed, directed  and  recommended 
"a  system  known  as  christian 
science,"  without  indicating  that  it 
is  either  drug,  medicine  or  oUier 
agency  of  the  kind  described,  is  not 
sufficient;  the  allegations  must  so 
describe  the  offense  as  to  make  it 
certain  that  the  act  charged  is  the 
act  forbidden  by  the  statute.  Evans 
V.  State.  222 

INJUNCTION— 

A  court  of  equity  should  observe 
especial  caution  in  granting  in- 
junctions interfering  with  or  sus- 
pending the  operations  of  important 
public  works;  the  writ  should  be 
issued  only  for  the  prevention  of  ir- 
reparable mischief.  Fogarty  v.  Cin- 
cinnati. 753 
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INJUNCTION-Continued. 

A  court  of  equity  will  not  inter- 
pose to  prevent  the  commission  of 
alleged  torts  or  nuisances  which 
consist  simply  of  such  acts  as  are 
incident  to  the  widening  of  a  street 
or  the  removal  of  sidewalks  under 
proper  authority,  but  will  leave  the 
parties  to  such  redress  as  is  offered 
by  the  ordinary  legal  tribunals. 

lb. 

A  party  seeking  the  aid  of  a 
court  of  equity  by  injunction  should 
not  be  guilty  of  laches  or  delay  in 
the  assertion  of  his  rights  especially 
in  permitting  large  sums  to  be  ex- 
pended on  the  faith  of  his  apparent 
acquiescence.  lb. 

An  injunction  will  not  be 
granted  to  restrain  an  arbitration, 
because  one  of  the  things  that 
arbitrators  themselves  will  decide,  is 
whether  the  case  is  one  of  which 
they  should  take  cognizance.  White 
V.  Mann.  407 

An  order  granting  a  motion 
to  dissolve  an  Injuction  is  an  order 
affecting  a  substantial  right  made 
'  in  a  special  proceeding,  which  may 
be  reviewed  on  error.  Furniture 
Co.  V.  Railroad  Co.  674 

The  general  term  Of  the  super- 
ior court  has  power  to  review  on 
error  the  order  of  the  court  at 
special  term  vacating  a  temporary 
injuction.  lb. 

The  general  term  has  power  to 
issue  a  temporary  injunction  during 
the  pendency  of  a  proceeding  in  error 
or  to  suspend  the  operation  of  an 
order  in  special  term  dissolving  a 
temporary  injunction.  lb. 

On  motion  to  dissolve  an  in- 
junction restraining  proceedings 
under  a  statute  claimed  to  be  in- 
valid, where  the  apprehended  and 
probable  losses  to  plaintiff  are 
hardly  susceptible  of  ascertainment 
or  of  adequate  compensation  in 
damages,  the  court  has  power  and 
jurisdiction  to  determine  the  author- 
ity of  defendants  to  do  th;e 
threatened  acts,  although  such  deter- 
mination involves  the  constitution- 
ality of  the  statute  upon  which  de- 
fendants rely.    French  v.   Shirley. 

181 

A  taxpayer  may  interfere,  by 
injunction,  where  public  officers, 
such  as  county  commissioners, 
acting  in  their  official  capacity,  are 
being  misled  or  are  about  to  be  mis- 
led, into  unlawfully  paying  out  pub- 


lic money.     State  v.  Cuyahoga  Co. 
(Comrs.)  76 

The  fact  that  the  commissioners 
have  employed  an  engineer,  and 
have  clotked  him  with  all  the  power 
possible,  does  not  prevent  such  in- 
terference if  it  appears  that  such 
engineer  has  made  a  gross  mistake, 
or  has  been  misled,  so  far  that  he 
makes  an  estimate  that  is  grossly 
unjust  to  the  county.  lb. 

In  a  suit  under  sees.  1777,  1778 
and  1779,  R.  S.,  to  restrain  the  il- 
legal expenditure  of  money  of  a  mu- 
nicipal corporation,  by  a  taxpayer, 
the  court  in  giving  judgement,  may 
allow  him  his  costs,  including  a 
reasonable  compensation  to  his  at- 
torney, notwithstanding  the  motives 
which  actuated  such  taxpayer.  Pep- 
pard  V.  Cincinnati.  102 

Upon  the  refusal  of  corporation 
counsel  to  bring  suit  for  an  injunc- 
tion against  the  city  to  prevent  it 
from  allowing,  and  to  prevent  a  pri- 
vate corporation  from  using,  its  pub- 
lic streets  for  certain  purposes  a 
taxpayer  has,  under  sees.  1777  and 
1778,  R.  S.,  authority  to  bring  such 
suit.    Ampt  V.  Cincinnati.  394 

Such  an  action,  seeking  to  re- 
strain the  city  from  allowing  and 
the  corporation  from  using  the 
streets  is  not  a  joinder  of  separate 
causes  of  action  against  several  de- 
fendants, or  a  case  in  which  it  Is 
necessary  to  proceed  by  quo  war- 
ranto against  the  private  corpora- 
tion, lb. 

The  action  is  to  enjoin  alleged 
misuse  of  streets  and  the  defendant 
company  and  all  parties  against 
whom  relief  is  sought  may  be  joined 
as  defendants.  lb. 

Where  county  commissioners 
seek  to  sell  county  bonds  at  private 
sale  without  having  advertised  such 
sale,  and  the  prosecuting  attorney, 
after  having  received  notice,  refuses 
to  bring  suit,  a  citizen  and  taxpayer 
may,  under  sec.  1278,  R.  S.,  bring 
a  suit  to  enjoin  the  issue  of  such 
bonds  by  the  commissioners  or  the 
levying  of  taxes  to  pay  them.  Frank- 
lin V.  Baird.  715 

In  an  action  to  enjoin  interfer- 
ence with  a  water-course,  under  sec 
5572,  R.  S.,  an  allegation  that  plain- 
tiff will  suffer  irreparable  injury, 
without  a  statement  of  facts  show- 
ing wherein  and  how  such  injury 
will  be  occasioned,  is  sufficient  Dis- 
sette  V.  Lowrie.  545 
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A  court  of  equity  should  not  tie 
the  hands  of  property  owners,  in  the 
platting  and  lmproT;9ment  of  prop- 
erty, whereby  they  would  be  ser- 
iously injured,  in  order  to  maintain 
a  small  benefit  and  convenience, 
such  as  a  pretty  lake  as  an  oma- 
meut  to  the  landscape,  to  property 
in  close  proximity  to  a  large  city. 

lb. 

The  right  to  an  injunction 
against  the  use  of  a  certain  trade 
name  does,  not  proceed  upon  the 
ground  of  an  infringement  of  a 
trade  mark,  but  upon  the  ground  of 
fraud,  and  that  equity  will  not  per- 
mit one,  aside  from  any  question  of 
trade  mark,  to  palm  off  his  goods 
as  the  goods  of  another.  Shoe  Ck>. 
V.  Shoe  Co.  579 

An  abutting  owner  upon  a  pub- 
lic street  or  highway,  in  bringing 
an  action  to  enjoin  the  obstruction 
thereof,  must  rely  wholly  upon  his 
private  right  to  sustain  his  action. 
Mondle  v.  Toledo  Plow  Co.  281 

Possession,  by  fencing,  of  prop- 
erty dedicated  as  an  alley,  for  over 
ten  years,  and  by  virtue  of  an  ar- 
rangement with  abutting  owner  pro- 
viding another  outlet,  is  sufficient 
to  defeat  the  right  of  a  grantee  of 
such  owner  to  a  mandatory  injunc- 
tion, requiring  the  removal  of  a 
building  which  amounts  simply  to  a 
continuation  of  the  possession  al- 
ready acquired,  when  it  appears 
that  plaintiff  has  failed  to  exercise 
diligence  in  seeking  the  relief.  lb. 

Section  2948,  R.  S.,  relating  to 
the  manner  in  which  ballots  shall  be 
printed,  cannot  be  enforced  by  the 
equitable  remedy  of  injunction,  inas- 
much as  courts  of  equity  have  no 
power  to  enforce  political  rights  of 
this  character.    In  re,  Grear.        299 

An  injunction  issued  by  a  court 
of  equity  to  enforce  purely  political 
rights,  is,  under  the  rules  stated, 
void  for  want  of  jurisdiction;  and 
parties  enjoined  cannot  be  punished 
in  contempt  foi^  violating  such  an 
order.  lb. 

Where  it  appears  that  at  the 
time  a  public  contract  was  awarded 
a  protest,  sufficient  to  put  the  bidder 
upon  inquiry,  as  to  whether  the 
terms  of  the  statute  had  been  com- 
plied with,  was  filed  and  within 
one  week,  and  when  only  four  days' 
work  had  been  done  on  a  contract 
involving  over  $100,000,  a  suit  to  en- 
join was  commenced,  and  upon  appli- 
cation of  plaintiff,  taken  up  out  of 


its  order  and  heard  and  determined 
within  less  than  sixty  days,  it  can- 
not  be  said  that  plaintiff  was  negli- 
gent or  did  not  act  within  a  reas- 
onable time.  Hertenstein  v.  Her- 
mann. 205 

Nor  can  such  plaintiff  be  said 
to  have  been  guilty  of  unreasonable 
delay  in  prosecuting  such  action  in 
not  moving  for  a  restraining  order 
and  waiting,  instead,  a  final  deter- 
mination of  the  case.  lb. 

In  order  to  obtain  such  an  order 
plaintifT  would  have  been  required 
to  give  a  bond  to  indemnify  defend- 
ant and  there  is  no  rule  in  the  pros- 
ecution of  a  suit  in  equity  which  re- 
quires the  taxpayer  to  subject  him- 
self and  sureties  to  such  a  liability 
or  be  held  guilty  of  a  want  of  dili- 
gence in  the  assertion  of  his  right 

lb. 

An  action  by  one  whose  employ- 
ment, under  sec.  2858,  R.  S.,  as  col- 
lector of  delinquent  personal  taxes, 
has  been  abruptly  terminated  by 
death  of  the  treasurer,  to  enjoin  his 
successor  in  office  from  payment  of 
fees  on  taxes,  which  such  appointee 
claims  were  received  as  the  result  of 
his  efforts,  and  for  which  he.  and 
not  his  successor,  appointed  by  the 
new  treasurer,  should  receive  com- 
pensation, is  not  an  action  to  enjoin 
the  misapplication  of  the  funds  of 
the  county,  under  sec.  1277.  R.  S., 
but  is  an  action  brought  by  an  in- 
dividual, and  is  based  upon  the  con- 
tract of  employment  made  with  the 
deceased  treasurer.  Brady  v.  French. 

202 
INSURANCE— 

The  system  of  insurance  con- 
templated by  sees.  3686  to  3690,  R. 
S.,  and  known  as  mutual  insurance 
associations,  differs  essentially  and 
radically  from  the  plan  of  mutual 
insurance  companies  provided  for  by 
sees.  3634  to  3684,  R.  S.  Richards 
V.  Swain.  70 

The  provision  in  sec.  8650,  R. 
8.,  that  "every  person  who  effects 
insurance  in  a  mutual  company,  and 
continues  to  be  insured  ♦  ♦  •  shall 
thereby  become  a  member  of  the- 
company  during  the  period  of  insur- 
ance" has  no  application  to  mutual 
insurance  associations  organized 
imder  sees.  3686  to  3690,  R.  S.,      lb. 

To  become  a  legal  member  of 
such  association  a  person  must  sign 
its  constitution.  lb. 

A  person  who  takes  out  and 
holds  a  policy  issued  by  such  associa- 
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INSURANCE— Continued, 
tion,  but  who  does  not  sign  the  con- 
stitution, is,  however,  estopped  from 
denying  his  liability  to  respond  to 
assessments,  made  either  by  the 
directors  or  by  the  court,  on  pro- 
ceedings to  dissolve  the  association, 
for  the  purpose  of  paying  debts  or 
losses  accruing  during  the  contin- 
uance of  such  policy.  lb. 

Where  a  life  insurance  fund  is 
payable  to  a  widow  under  contract 
made  with  the  husband,  it  may  be 
subjected  to  the  payment  of  a  judg- 
ment existing  against  the  benefi- 
ciary.   Brewing  Co.  v.  Cassman.  599 

The  non-compliance  by  a  life  in- 
surance company  with  the  laws  of 
the  state,  only  affects  the  rights  of 
the  parties  in  so  far  as  that  sec. 
3631-18,  R.  S.,  which  provides  for  the 
protection  of  the  fund  in  the  hands 
of  l)eneflciaries,  does  not  apply.    lb. 

A  phrase  in  a  policy  of  life  in- 
surance limiting  the  time  within 
which  suit  may  be  brought  upon  the 
policy  to  six  months  from  the  date 
of  the  death  of  the  insured,  is  an 
essential  part  of  the  contract,  and 
the  talcing  of  the  case  from  the  Juiy 
because  begun  more  than  six  months 
after  the  date  of  the  death  of  the 
insured  is  not  error  where  there  was 
no  evidence  introduced  tending  to 
show  that  this  limitation  clause  had 
been  waived.  Meyer  v.  Insurance 
Co.  596 

INTEREST— 

A  legacy  does  not  begin  to  draw 
interest  until  the  same  is  payable, 
in  obedience  to  the  principle  that 
interest  is  compensation  for  delay  in 
payment  of  money  after  maturity, 
and  as  a  legacy  does  not  mature 
until  it  is  ordered  to  be  paid,  inter- 
est does  not  begin  to  run  until  that 
date.     Langhorst  v.  Ahlers.  607 

An  item  of  compound  interest 
derived  by  calculating  simple  inter- 
est up  to  the  first  day  of  term  of  the 
verdict  and  then  on  the  combined 
amount  from  the  first  day  of  the 
term  of  the  verdict  to  the  first  day 
of  the  term  of  the  Judgment  will  be 
disallowed.  Roeenbaum  v.  Pendle- 
ton. 642 

INTERROGATORIES— 

In  an  action  for  personal  in- 
juries from  a  defective  sidewalk,, 
interrogatories  asking  the  Jury 
whether  plaintiff  could  have  avoided 
the  injury  by  going  to  the  middle  of 
the  street;   whether  the  defect  was 


latent  or  patent;  could  such  defect 
have  been  readily  seen;  if  the  Jury 
find  plaintiff's  income  was  affected 
by  the  injuries,  to  what  extent,  were 
properly  refused  by  the  court;  and 
questions  as  to  whether  plaitlff  ex- 
ercised due  care  under  the  circum- 
stances or  whether  she  did  any  act 
which  contributed  to  her  injury, 
were  properly  allowed  to  go  to  the 
Jury  as  relating  to  ultimate  facta 
or  issues.    Hauk  y.  Norwood.      820 

JOINT  STOCK  COMPANIES— 

Artificial  business  organizations 
in  Ohio,  except  clubs  and  org^Lniza- 
tions  not  for  profit,  are  either  cor- 
porations or  partnerships.  There  ia 
nothing  intermediate.  Wehrman  v. 
McFarlan.  400 

Any  Joint  stock  association 
which  anticipates  the  use  of  a  Joint 
name,  the  accumulation  of  a  Joint 
fund,  the  making  of  contracts,  the 
creation  of  debts  and  the  acquiring 
of  pecuniary  profits  to  be  divided, 
whether  the  purpose  be  to  deal  in 
commodities  or  in  land,  or  to  pur- 
chase, lay  out  and  sell  a  particular 
tract  of  land  and  although  directly 
managed  by  trustees,  is  a  partner- 
ship, lb. 

Absolute  owners  of  shares, 
whether  by  orginal  subscription  or 
subsequent  transfer,  are  liable  for 
debts  contracted  during  such  owner- 
ship, even  though  they  have  or  had 
no  beneficial  therein.  lb. 

The  basis  of  the  liability  of  the 
members  of  such  an  association  as 
partners,  is  in  the  fact  that  they 
are  principals  in  any  and  every  tran- 
saction: not  because  they  are  cred- 
ited or  held  out  as  partners.         lb. 

Where  stock  is  subscribed  and 
paid  for  by  one  person  in  the  name 
of  another  who  does  not  know  of 
or  consent  to  it,  and  has  not  ratified 
it  the  latter  is  not  liable,  but  the 
former  is.  lb. 

If  a  shareholder  is  named  in 
the  transfer  and  on  the  books  as 
trustee  or  pledgee,  he  is  not  liable, 
for  notice  is  thereby  conveyed  that 
he  does  not  claim  to  be  owner.  In 
such  case,  his  cestui,  the  real  owner, 
although  not  named,  is  liable  as  the 
shareholder.  lb. 

Transfer  of  a  share  does  not 
release  a  member  from  existing 
liabilities  without  the  consent  of 
the  creditors.  lb. 

An  outright  sale  of  a  share  with 
transfer  on   the   books,   terminates 
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liability  for  future  debts,  even  if 
the  vendee  is  insolvent.  lb. 

Notice  to  officers  or  members  of 
a  sale  of  shares,  without  a  transfer 
on  the  books,  is  not  equivalent  to 
transfer,  and  the  shareholder  con- 
tinues liable,  although  he  may  look 
to  his  assignee  for  reimbursement. 

lb. 

The  purchaser  of  a  share  in  a 
Joint  stock  company  acquires  all  his 
assignor's  interest  in  the  assets,  his 
surplus,  future  dividends  and  profits, 
and  the  right  to  maintain  a  suit  for 
an  accounting  and  to  wind  up  the 
company.  lb. 

The  acquisition  of  these  rights 
carries  the  liability  belonging  to 
them;  profit  and  loss  follow  the 
certificate.  lb. 

The  transfer  of  shares  of  stock 
in  such  company,  by  a  person  con- 
scious of  approaching  financial  dif- 
ficulties in  his  own  affairs,  to  the 
cashier  of  a  bank  as  trustee,  fol- 
lowed by  a  surrender  of  notes  exe- 
cuted by  such  person  in  favor  of 
the  bank  and  acts  in  relation  to  the 
subsequent  management  of  the  com- 
pany which  were  consistent  with  the 
ownership,  is  sufficient  to  charge 
the  bank  as  a  partner.  lb. 

JTJDGMENl^S— 

A  judgment  lien  comes  into 
being  on  the  date  of  rendition  of 
the  judgment.  It  can  originate  no 
earlier,  notwithstanding  that  by 
force  of  the  statute  it  has  a  retro- 
active effect  from  the  first  day  of  the 
'  term.    Appleby  v.  Mullaney.         765 

To  reverse  a  judgment,  error 
must  appear  affirmatively  on  the 
face  of  the  record,  it  cannot  be  pre- 
sumed.   Moormann  v.  Fox.  638 

An  ambiguous  finding  will  be 
construed  to  sustain  rather  than  to 
reverse  the  judgment  if  fairly  ad- 
missible, and  evidence  to  authorize 
the  judgment  will  be  presumed  to 
have  been  heard  unless  the  record 
necessarily  negatives  it.  lb. 

The  difficulty  of  enforcing  a 
judgment  against  a  municipal  cor- 
poration by  execution  is  not  suffic- 
ient to  invoke  the  aid  of  a  court  of 
equity.     Fogarty  v.  Cincinnati.    753 

Where  a  judgment  has  been  en- 
tered upon  a  demurrer  to  a  petition, 
and  a  motion  to  set  aside  such  judg- 
ment is  filed  the  next  day,  and  at 
the  same  time,  and  no  change  has 
taken  place  in  the  condition  of  the 


parties,  it  is  the  duty  of  the  court 
to  grant  the  motion  if  satisfied  that 
the  judgment  was  wrongly  entered. 
Hengst  V.  Cincinnati.  730 

A  modification  by  the  supreme 
of  a  judgment  of  the  circuit  court, 
relating  to  stockholders'  liability, 
in  so  far  as  it  was  founded  upon  an 
erroneous  conclusion  as  to  owner- 
ship of  shares,  is  analogous  to  a 
case  in  which  an  excessive  judgment 
has  been  rendered  through  mistake 
or  error  in  calculation  or  the  like, 
or  an  aggregate  judgment  has  been 
rendered  un  separate  demands,  and 
the  reviewing  court  may  remit  the 
excess  and  confirm  the  judgment  for 
the  correct  amount  due,  with  inter- 
est from  the  date  of  the  rendition  of 
the  judgment  below.  Hamilton  v. 
Railroad  Co.  724 

JUDICIAL.  NOTICE— 

A  court  cannot  take  judicial 
notice  of  what  the  system  known  as 
christian  science  is.    Evans  v.  State. 

222 

A  court,  having  held  a  certain 
ordinance  Invalid,  cannot  take  ju- 
dicial notice  of  the  existence  of  a 
previous  ordinance  relating  to  the 
same  matter,  and  which  was  repealed 
by  the  ordinance  declared  invalid; 
such  ordinance  to  be  considered 
must  be  pleaded.  Hengst  v.  Cin- 
cinnati. 730 

JUDICIAL   SALE— 

A  contract  owned  by  a  railway 
company  is  not  appurtenant  to  the 
railroad  and  does  not  pass  to  a  pur- 
chaser at  judicial  sale,  unless  spe- 
cifically included  in  the  order  of 
sale.    Railroad  Co.  v.  Railroad  Co. 

493 

A  court  has  no  power,  in  a  sub- 
sequent action  involving  the  title 
to  property  which  it  is  claimed  was 
included,  as  appurtenant,  in  the 
property  sold  at  judicial  sale,  to  in- 
quire what  the  court  intended  or 
whether  it  made  a  mistake,  but  is 
restricted  to  the  inquiry  as  to 
whether  or  not  the  court  ordered 
such  property  sold.  lb. 

Appraisement  of  sworn  officers 
of  the  law,  who  have  made  their 
estimates  on  actual  inspection  and 
view  of  the  premises,  should  not  be 
set  aside  unless  the  evidence  is  clear 
and  convincing  that  they  have  been 
mistaken  in  their  judgement  Build- 
ing Co.  V.  Ryan.  518 
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JUDICIAL  SALE-Coutinued. 

An  appraisal  of  improved  real 
estate  made  without  entering  the 
buildings,  and  from  a  simple  view  of 
the  exteriors,  is  not  sufficient,  and 
the  court  will,  upon  application  of  a 
creditor,  order  a  re-appraisal  and 
cause  the  property  to  be  again  of- 
fered for  sale.  Slane  In  re.  Assign- 
ment. 880 

Under  a  decree  and  sale  in 
June,  1896,  in  a  foreclosure,  proceed- 
ing concurrently  with  a  suit  by  a 
creditor  for  personal  judgment 
against  the  same  debtor,  service  be- 
ing had  in  the  former  in  February, 
1S96,  and  in  the  latter  in  March, 
1896,  and  personal  judgment  in  March, 
1896,  the  purchaser  takes  free  from 
dny  lien  by  reason  of  the  creditor's 
judgment.    Appleby     v.     Mullaney. 

766 

Where  partnership  property.  In 
the  hands  of  a  receiver  appointed  to 
wind  up  the  business,  is  offered  at 
public  auction  and  is  bid  in  by  one 
who  refuses  to  make  good  his  bid, 
and,  by  reason  of  the  delay,  the  prop- 
erty is  re-sold  at  a  greatly  reduced 
price  and  the  receiver  is  discharged 
without  bringing  suit,  a  member  of 
the  partnership  may  maintain  an  ac- 
tion for  his  share  of  the  claim 
against  such  bidder  for  the  loss  re- 
sulting from  his  failure  to  make 
good  his  bid.    Lorens  v.   Reynolds. 

540 
JURISDICTION— 

Jurisdiction  of  the  subject  mat- 
ter exists  when  the  officer  poossess 
the  power  lawfully  conferred  to  deal 
with  the  general  subject  involved 
in  the  action.    Nlenaber  v.   Tarvin. 

661 

The  state  circuit  court  in  Ken- 
tucky, having  original  jurisdiction 
of  all  matters  in  law  and  equity,  is 
a  court  of  general  jurisdiction  with- 
in the  rule  stated.  lb. 

The  jurisdiction  of  the  common 
pleas  over  the  subject  matter,  as  to 
each  defendant  in  a  joint  action,  is 
determined  by  the  amount  sought 
to  be  recovered  against  him,  and  not 
by  the  aggregate  sums  sought  to  be 
recovered  against  all.  Hoosier  Can- 
ning &  Mfg.  Co.  V.  Donovass.       69 

The  action  must  be  dismissed 
as  to  each  defendant  against  whom 
less  than  $100,  is  sought  to  be  re- 
covered, lb. 

In  an  action  to  enjoin  the  use  of 
a  trade  mark  against  joint  defend- 
ants, one  of  whom  is  not  a  resident 


of  the  county,  and  who  claims  to 
have  acted  merely  as  the  agent  of 
his  co-defendant,  the  real  party,  an 
answer  setting  up  such  facts  and 
denying  the  jurisdiction  of  the  court* 
followed  by  motion  to  quash  the  ser- 
vice of  summons,  is  a  proper  method 
of  bringing  the  question  of  jurisdie- 
diction  before  the  court  without 
further  appearance  and  without 
waiving  further  rights.  Robinson 
V.  Halrrlson.  701 

The  issue  thus  raised,  as  to  the 
jurisdiction  of  the  court,  is  an  is- 
sue of  fact,  upon  the  trial  of  which 
the  parties  are  entitled  to  a  jury, 
and  which  cannot,  therefore,  be  tried 
upon  affidavits,  even  with  the  con- 
sent of  the  parties.  The  proper 
practice  in  such  cases  is  to  have  the 
case  set  down  for  trial  upon  compe- 
tent evidence.  lb. 

JURY— 

It  is  frequently  the  province  of 
the  jury  to  pass  upon  the  meaning 
or  application  of  a  written  instm- 
ment,  aided  by  expert  testimony  and 
all  surrounding  circumstances.  Rail- 
road Co.  V.  Zipperlein.  634 

Whether  a  rule  of  a  railroad 
company  relating  to  running  freight 
trains  within  ten  minutes  of  the 
time  of  passenger  trains,  applies  to 
through  freights  or  to  switching  cars 
in  yards,  or  to  the  facts  of  a  partic- 
ular case,  was  properly  left  by  the 
court  to  the  jury.  lb. 

The  question  of  determining 
whether  or  not  a  person  has  used 
ordinary  care  is  one  for  the  jury 
to  decide.    Balser  v.    Railroad     Co. 

623 

The  fact  that  evidence  is  contra- 
dictory or  apparently  so,  does  not 
authorize  the  jury  to  arbitrarily  re- 
ject the  testimony  of  any  witness. 
State  V.  Martin.  778 

It  is  their  duty  to,  if  poss'ble, 
reconcile  contradictions  and  in  or- 
der to  do  so  to  carefully  consider 
all  the  evidence  together  with  all 
circumstances  surrounding  the  wit- 
lb. 


After  so  weighing  and  consid- 
ering all  the  evidence  the  jury  are 
unable  to  reconcile  contradictions, 
particularly  upon  material  points, 
they  may  reject  the  evidence  of  any 
and  all  witnesses  whom  they  believe 
to  have  been  untruthful.  lb. 

JUSTICE  OP  THE  PEACE— 

The  subject  of  justices  of  the 
peace,  being  recognized  by  tiie  or- 
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ganic  laws  of  the  state  Is  one  of  a 
general  nature  and  laws  relating 
thereto,  should  have  uniform  ope- 
ration throughout  the  state.  Wat- 
kins  y.  Bchlecter.  690 

Subdivision  7  of  sec.  683  and  4 
of  sec.  684,  R.  S.,  as  amended  April 
19,  1898,  relating  to  jurisdiction  of 
justices  of  the  peace  in  attachment, 
and  which  are  not  applicable  in 
counties  containing  cities  of  the 
second  grade,  first  class,  or  first 
grade,  second  class,  are  not  of  uni- 
form operation  and  are,  therefore, 
unconstitutional.  lb. 

Justices  have  jurisdiction  co- 
extensive with  the  county  only  un- 
der sub.  1,  sec.  6489,  R.  S.,  relating 
to  certain  corporations  and  to  per- 
sons who  are  non-residents  of  the 
county.  As  to  all  other  grounds  of 
attachment  set  out  in  sec.  6489,  the 
jurisdiction  of  justices  is  limited 
to  their  townships.  lb. 

Justices  of  the  peace  have  a 
general  jurisdiction  in  forcible  en- 
try and  detainer  as  against  tenants 
holding  over  their  terms,  which  is 
directly  conferred  by  law.  Brennen 
V.  Cist  18 

An  action  to  recover  damages 
for  breach  of  a  contract  to  purchase 
real  estate  is  an  action  on  a  contract 
for  real  estate,  within  the  meaning 
of  sec.  691,  R.  S.,  and  is  not  within 
the  jurisdiction  of  a  justice  of  the 
peace,  irrespective  of  the  amount 
claimed.  .Carlile  v.  Cain.  464 

Inasmuch  as  a  justice  has  no 
jurisdiction  over  such  an  action,  the 
costs  are  governed  by  sec.  5348,  R. 
S.,  and  not  by  sec.  6349,  R.  S.,  and 
plaintiff,  although  judgment  is  in 
his  favor,  is  liable  therefor.  lb. 

LANDLORD  AND  TENANT— 

Where  a  tenant  remains  over 
after  the  expiration  of  his  original 
term,  the  landlord  has  a  right  to 
elect  either  to  treat  him  as  a  tres- 
passer, or  as  a  tenant  under  the 
same  terms  of  rental  as  the  original 
term.     Rosenbaum     v.      Pendleton. 

642 

It  is  the  tenant's  duty  at  the  ex- 
piration of  his  term  to  peaceably 
surrender  possession  to  his  landlord, 
and  he  cannot,  by  holding  over  by 
his  own  fault,  put  upon  the  landlord 
the  burden  of  ejecting  him  as  a 
trespasser  or  of  seeking  to  recover 
an  uncertain  or  reasonable  rental 
only.  lb. 


Where  a  landlord  and  tenant  do 
not  agree  as  to  the  amount  of  rental 
to  be  paid  during  a  new  term,  and 
the  tenant  continues  to  occupy  the 
premises,  his  action  in  remaining 
in  possession  amounts  to  an  implied 
agreement  to  pay  at  the  former  rate, 
and  he  is  bound  thereby.  lb. 

An  assignee  for  creditors,  who 
elects  to  occupy  premises  leased  to 
his  assignor,  becomes  personally 
liable  under  the  covenants  of  the 
lease.    Thorns  v.  Meader.  490 

An  assignee  for  creditors  who 
accepted  the  trust  and  occupancy  of 
the  leased  premises,  is  not  discharg- 
ed from  liability  under  the  lease  by 
mere  abandonmen.t  of  the  premises, 
without  surrender  to  lessor  or  resto- 
ration to  assignor.  lb. 

The  transferee  of  a  lease  who 
agrees  to  perform  the  conditions 
thereof  becomes  liable  for  the  bal- 
ance of  the  term  and  his  liability 
inures  to  the  lessor.  lb. 

Such  transferee's  liability,  after 
transferring  the  lease  to  another,  is 
secondary,  and  in  case  of  judgments 
he  has  rights  analogous  to  those  of 
sureties,  which  the  judgment  should 
preserve.  lb. 

LATERAL  SUPPORT— 

The  common  law  right  to  lateral 
support  was  incident  to  the  land  and 
did  not  extend  to  buildings;  with 
respect  to  them,  the  only  liability 
was  for  withdrawing  the  support 
negligently,  and  a  person  excavating 
upon  his  own  land,  with  reasonable 
care,  was  not  required  to  underpin 
or  bhore  up  a  building  upon  an  ad- 
joining lot.    Taylor  v.  Day.  486 

LICENSE— 

In  accepting  the  benefits  of  a 
license,  the  licensee  assumes  all  the 
risks  or  dangers  incident  thereto 
except  those  caused  by  wilful  neg- 
ligence or  affirmative  acts  of  li- 
censor.   Burger  v.  Johnson.  272 

LIMITATION  OF  ACTIONS— 

Section  4991,  R.  S.,  the  saving 
clause  of  the  statute  of  limitations, 
which  provides  that  a  new  action 
may  be  commenced  within  a  year, 
applies  to  an  action  brought  honestly 
and  in  good  faith,  which  fails  be- 
cause of  a  jurisdictional  defect  or  in- 
firmity.   Bemls  V.  Railroad  Co.    662 

Such  action  is  "an  action  at- 
tempted to  be  commenced"  and 
therefore  within  the  provisions  of 
the  statute  referred  to.  lb. 
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LIMITATION  OF  ACTIONS— Con 

The  ob&truction  or  possession  of 
a  public  street  or  way  is  not  such  a 
nuisance  as  will,  under  all  circum- 
stances, exclude  the  application  of 
the  statute  of  limitations,  or  the 
principlf^  of  estoppel,  against  either 
a  public  or  a  private  right  Mondle 
V.  Toledo  Plow  Co.  281 

Nor  is  it  necessary  that  ad- 
verse possession  should  have  con- 
tinued for  21  years  in  order  to  de- 
feat a  property  owner's  right  to  a 
mandatory  injunction  requiring  the 
removal  of  a  building,  where  it  ap- 
pears that  such  property  owner  has 
not  exercised  diligence  in  seeking 
relief.  lb. 

Both  a  fee  simple  title  and  an 
easement  or  right  of  way  may  be 
acquired  by  prescription.  C,  C.  & 
W.  Turnpike  Co.  v.  Cincinnati.      259 

By  prescription  is  meant,  not  a 
grant  by  will  or  deed  or  instrument 
in  writing,  but  title  by  long  contin- 
ued use  and  possession  such  as 
twenty-one  years  or  over,  which  is 
exclusive,  adverse,  open  and  with- 
out interruption.  lb. 

LIS  PENDENS— 

Lis  pendens  is  only  effective 
against  persons  who  have  acquired 
interests  in  the  property  involved 
in  litigation,  under  the  parties  to 
the  suit  or  some  of  them,  pendente 
lite,  and  can  under  no  circumstances 
operate  upon  parties  whose  rights 
were  acquired  anterior  to  the  com- 
meL  cement  of  the  suit.  Appleby  v. 
Mullaney.  765 

Purchasers  of  invalid  tax  cer- 
tificates receiving  the  same  subse- 
quent to  the  commencement  of  an 
action  to  quiet  title  to  the  land  in 
question,  are  subject  to  the  rule  of 
lis  pendens,  and  to  the  rule  as  to  the 
payment  of  costs  after  a  legal  ten- 
der of  the  amount  due.  Mathers  v. 
Bull.  408 

MALICE— 

Malice  has  no  bearing  in  an  ac- 
tion for  diverting  a  water  course 
except  upon  the  question  of  dam- 
ages, when,  if  it  appears,  plaintiff 
may  recover  punitive  damages,  in- 
cluding attorney  fees.  Wyandot 
Club  V.  Sells.  106 

MANDAMUS— 

Under  the  provisions  of  sec. 
3988,  R.  S.,  where  a  board  of  educa- 
tion has,  in  good  faith,  exercised  its 


judgment  respecting  the  responsi- 
bility of  bidders,  mandamus  will  not 
lie  to  compel  it  to  change  its  decis- 
ion.   State  V.  Bd.  of  Ed.  336 

MARRIAGES— 

The  word  "gospel,"  as  used  in 
sec.  6386,  R.  S.,  designating  the 
class  who  may  receive  license  to 
solemnize  marriages,  does  not  re- 
strict the  right  to  christian  minis- 
ters.   Rcinhart,  In  re.  441 

The  word  is  used  in  its  broad- 
est sense  and  means  "any  minister 
of  religion."  lb. 

The  term  "ordained  minister,'* 
in  the  marriage  laws  of  Ohio,  has 
no  regard  to  any  particular  form  of 
administering  the  rite  or  any  spec- 
ial form  of  ceremony.  lb. 

The  license  may  be  issued  to  of- 
ficers of  the  Salvation  Army,  who 
are  engaged  under  such  authority 
in  ministering  in  religious  aCtairs, 
and  to  all  Protestant  ministers. 
Catholic  priests.  Jewish  rabbis, 
teachers  and  ministers  of  spiritual- 
istic philosophy,  and  to  all  who  have 
been  appointed  or  are  recognized  in 
the  manner  required  by  the  regula- 
tions of  their  denominations,  and 
are  devoting  themselves  generally 
to  the  work  of  officiating  and  minis- 
tering in  the  religious  interests  and 
affairs  of  such  societies  or  bodies. 

lb. 

A  person  chosen  and  elected  as 
minister  by  a  congregation  of  Dis- 
ciples of  Christ,  which  is  the  unit  of 
organization  and  generally  the 
source  of  corporate  authority,  and 
ordained  by  another  clergyman,  as 
the  church's  agent,  is,  within  sec. 
6386,  R.  S.,  authorizing  "a  regular 
ordained  minister  of  any  religious 
society  or  congregation"  to  receive 
a  license  empowering  him  to  sol- 
emnize marriages.  lb. 

To  entitle  the  regular,  ordained 
minister  of  any  religious  society  or 
congregation  to  the  privilege  of  sol- 
emnizing marriages  under  his  li- 
cense, he  must,  under  sec.  6386.  R. 
S.,  officiate  as  such  within  the  coun- 
ty where  the  license  is  granted  and 
"continue  a  regular  minister  in  auch 
society  or  congregation."  lb. 

The  fact  that  he  was  once  or- 
dained and,  in  a  spiritual  or  profee- 
sional  sense,  remains  a  minister,  is 
not  sufficient  lb. 

A  minister  of  a  congregation  of 
Disciples  of  Christ  from  whom  the 
congregation  has  withdrawn  fellow- 
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ship,  and  whose  ministerial  relation- 
ship has  terminated,  does  not  "con- 
tinue a  regular  minister  in  such  so- 
ciety or  congregation/'  within  sec. 
6386,  R.  S.,  and,  unless  the  action  of 
the  church  was  absolutely  void,  his 
license  to  solemnize  marriages 
should  be  suspended  or  revoked 
without  prejudice.  lb. 

MARSHALING  LIENS     AND    SECU- 
RITIES— 

If  one  party  has  a  lien  on  or  In- 
terest in  two  funds  for  a  debt,  and 
another  party  has  a  lien  on  or  Inter- 
ent  in  one  only  of  the  funds  for  an- 
other debt,  the  latter  has  a  right  in 
equity  to  compel  the  former  to  re- 
sort to  the  other  fund,  In  the  first 
instance,  for  satisfaction,  if  that 
course  is  necessary  for  the  satis- 
faction of  the  claims  of  both  the 
pai-ties.     In  re.  Brewing  Co.  519 

The  holders  of  a  mortgage  cov- 
ering both  realty  and  personalty 
cannot  be  compelled  by  the  holders 
of  subsequent  mechanics'  liens, 
which  attach  to  the  realty  only,  to 
exhaust  the  fund  arising  from  the 
sale  of  the  personalty  before  com- 
ing on  the  fund  arising  from  the 
sale  of  the  real  estate,  although  the 
fund  from  the  latter  will  not  be  suf- 
ficient to  pay  the  mechanics*  liens 
in  full,  when  the  application  of  such 
a  rule  would  deprive  general  cred- 
itors of  a  trust  created  in  their  favor 
by  assignment  lb. 

MASTER  AND  SERVANT— 

One  cannot  be  said  to  assume 
risks  arising  from  habitual  negli- 
gence when  he  has  no  legal  right 
to  demand  that  such  negligence  be 
corrected,  inasmuch  as  the  doctrine 
of  assumed  risks  rests  upon  contract 
express  or  implied,  between  employ- 
er and  employee.  Railroad  Co.  v. 
Zipporlein.  634 

ITierefore,  where  two  railway 
companies  occupy  the  same  yard, 
the  doctrine  of  assumption  of  risks 
from  habitual  negligence  canot  be 
invoked  against  an  employee  of  one 
of  the  companies  in  an  action 
against  the  other  company.  lb. 

A  railroad  company  having 
reason  to  believe  that  an  employee 
was  negligent  by  reason  of  a  colli- 
sion, incurs  no  liability  in  discharg- 
ing such  employee,  and  in  refusing 
to  punish  him,  papers  in  which  the 
cause  of  his  di£rcharge  should  be 
given.     Busby  v.  Railroad  Co.      823 

55  Vol.  9.    S,  &  C.  P. 


MECHANIC'S  LIEN— 

A  mechanic's  lien  prepared 
under  Ohio  statutes,  is  not  a  "cer- 
tificate" within  the  act  of  congress 
passed  June  13,  1898,  providing  that 
a  ten-cent  revenue  stamp  shall  be 
affixed  to  a  certificate  of  any  de- 
scription required  by  law.  In  re. 
Brewing  Co.  619 

A  proposition  in  writing  which 
is  acepted  verbally  does  not  be- 
come a  contract  in  writing  within 
the  meaning  of  sec.  3185  R.  S.,  pro- 
viding that  the  person  seeking  to 
obtain  a  mechanic's  lien  shall  file  an 
affidavit  containing  among  other 
things,  "a  copy  of  the  contract,  if 
it  is  in  writing,"  lb 

MOB  VIOLENCE— 

To  constitute  an  assembling  of 
persons  for  an  unlawful  purpose, 
there  must  be  in  the  minds  of  the 
persons  making  up  such  assemblage 
a  fixed  purpose  to  do  an  unlawful 
act  Mitchell's  Admr.  v.  Champaign 
Co.  821 

Such  purpose  may  be  formed 
either  before  or  at  the  time  of  as- 
sembling or  it  may  be  formed  with 
the  agreement  of  mutual  assistance 
after  the  assembling.  It  is  not  a 
mere  matter  of  time.  The  law 
simply  requires  that  the  purpose 
must  be  present;  the  design  must 
be  formed  and  be  an  existent  fact. 

lb. 

No  formal  or  express  agreement 
need  be  proved  to  establish  the  un- 
lawful purpose  of  such  assemblage. 
It  may  be  inferred  from  all  the  facts 
and  circumstances  proved  in  the  case 
and  its  existance  and  the  time  of 
its  formation  are  questions  of  fact 
for  the  Jury.  lb. 

An  essential  element  to  change 
a  collection  of  individuals  into  a 
"mob"  is  the  intent  to  do  damage 
or  injury  to  some  one,  or  the  pre- 
tense to  exercise  correctional  power 
over  other  persons  by  violence  and 
without  authority  of  law.  lb. 

Taking  a  prisoner  from  a  Jail 
and  lynching  him  raises  the  pre- 
sumption that  the  persons  who  did 
it  intended  to  do  such  prisoner  dam- 
age or  injury,  and  this  presumption 
will  prevail  unless  from  a  consider- 
ation of  all  the  evidence  the  jury 
believe,  such  intent  did  not  exist.  lb. 

But  the  bare  fact  that  three  or 
more  persons  took  a  prisoner  from 
a  jail  and  hanged  him  does  not  raise 
the  presumption  that  such  persons 
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.  assembled  with  that  intent  or  for  an 
unlawful  purpose,  or  that  after 
being  assembled  they  agreed 
mutually  to  assist  one  another  In 
executing  such  unlawful  act        lb. 

MONOMBNTS— 

A  monument  is  part  of  the 
assets  of  a  deceased  person  and  may 
be  sold  at  the  suit  of  creditors. 
Williard,  In  re  Estate.  824 

MUNICIPAL  CORPORATIONS— 

A  municipal  corporation  has 
power  to  pass  an  ordinance  making 
it  unlawful  for  any  person  or  per- 
sons to  disturb  the  peace  and  quiet 
of  the  corporation,  or  any  citizen 
thereof  by  singing,  speech  making, 
V  etc.,  any  of  the  streets,  alleys  or 
sidewalks.    Trimble  v.  Bucyrus.  832 

An  ordinance  granting  a  cor- 
poration the  right  to  the  use  of  the 
streets  for  pipes  or  conduits  for  the 
purpose  of  suppljring  compressed  air, 
to  transmit  packages  of  the  various 
individuals  who  may  apply  and  pay 
for  such  service,  is  not  within  sec. 
2661-17,  R.  S.,  authorizing  franchises 
for  the  transmission  of  heat  and 
power.     Ampt  v.  Cincinnati.        394 

Such  ordinance  does  not  author- 
ize the  conveyance  of  compressed  air 
as  a  power  for  the  benefit  of  the  in- 
habitants of  the  municipality,  as 
required  by  the  terms  of  that  section. 

lb. 

A  franchise  for  such  a  length  of 
time  as  "the  public  shall  be  served 
•  by  the  delivery  of  power,"  etc.,  and 
as  long  as  the  company  shall  pay 
to  the  city  a  certain  percentage  of 
its  gross  receipts,  is  perpetual  and 
the  act  of  the  city,  in  thus  surren- 
dering control  over  its  streets,  is 
ultra  vires.  lb. 

And  if  in  other  respects  valid, 
an  ordinnnce  for  purposes  mention- 
ed should  fix  a  maximum  and  uni- 
form rate  to  be  charged  the  public 
for  theservices  contemplated.  Oth- 
erwise it  would  be  unreasonable 
and  against  public  policy.  lb. 

Such  ordinance  should  also  pre- 
scribe the  number,  size,  dimensions 
and  material  of  the  pipes  or  con- 
duits, and  the  manner  in  which  they 
shall  be  laid,  or  the  details  necessa- 
ry to  a  complete  conduit  system,  so 
that  the  city  may  know  beforehand 
exactly  what  is  to  be  built  and  may 
protect  itself  against  abuses  or  un- 
*-    reasonable  construction.  lb. 


Under  the  ordinance  in  question 
and  above  referred  to,  the  grant  be* 
ing  for  an  unlimited  time,  and  with- 
out providing  that  other  companies 
may  be  permitted  to  use  the  pipes 
or  conduits,  the  right  is  granted  to 
occupy  space  beneath  the  surface  of 
the  streets  of  the  city  perpetually, 
to  the  exclusion  of  all  other  pur- 
poses. For  this  and  foregoing  rea- 
sons the  ordinance  is  void.  lb. 

A  provision  in  an  ordinance 
granting  a  franchise  to  a  telephone 
company,  requiring  such  company^ 
so  long  as  it  exercises  the  rights  and 
privilegs  of  the  franchise,  to  place 
and  maintain  on  its  poles  or  in  its 
conduits,  police  and  fire  alarm  wires 
for  the  city,  is  in  violation  of  the 
last  clause  of  sec.  3461.  R.  S..  pro- 
viding that  ''nothing  in  this  section 
shall  be  so  construed  as  to  authorize 
any  municipal  corporation  to  de- 
mand or  receive  any  compensation 
for  the  use  of  a  street,  alley  or  pub- 
lic way,  beyond  what  may  be  nec- 
essary to  restore  the  payment  to  its 
former  state  of  usefulness.  Tele- 
phone Co..  In  re.  831 

The  fact  that  the  ordinance  con- 
taining the  condition  above  referred 
to  was  defeated  by  the  city  council, 
does  not  furnish  a  predicate  for  an 
action  in  the  probate  court,  under 
sec.  3461,  R.  S.,  for  the  granting  of  a 
franchise.  lb. 

The  fact  stated  is  not  evidence 
that  the  city  would  not  accept  or 
agree  to  a  lawful  ordinance  and  the 
probate  court  cannot  be  appjealed 
to  until  it  is  made  to  appear  that  the 
municipal  authorities  and  the  com- 
pany cannot  agree.  lb. 

A  municipal  corporation  seek- 
ing appropriation  of  property  under 
an  act  declared  unconstitutional,  and 
being  thereby  prevented  from  taking 
the  propeerty,  cannot  be  compelled 
to  pay  the  counsel  fees,  etc.  provided 
for  in  sec.  2260,  R.  S.,  relating  to 
cases  where  appropriation  fails  or 
the  corporation  neglects,  for  six 
months  after  verdict,  for  si^ 
same,  etc.    Hyde  Park  v.  Grant.  7^ 

The  difficulty  of  enforcing  a 
judgment  against  a  municipal  cor- 
poration by  execution  is  not  sufflo- 
ient  to  invoke  the  aid  of  a  court  of 
equity;  and  in  the  absence  of  a 
showing  that  there  is  not  a  sufficient 
fund  appropriated  for  the  purposes 
of  the  improvement,  and  that  the 
property  owner  cannot  obtain  re- 
dress, ho  will  be  relegated  to  his  ao- 
tlon  at  law  and  without  the  giving 
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of  a  bond  by  the  city.    Fogarty  v. 
Cincinnati.  758 

Section  2702.  R.  S.,  requiring 
that  the  ordinance  for  the  expendi- 
ture of  public  moneys  shall  not  be 
passed  until  the  proper  officer  has 
certified  that  the  funds  required  are 
in  the  treasury  to  the  credit  of  the 
proper  fund,  and  not  appropriated, 
applies  to  ordinances  covering  the 
ordinary  running  expenses  of  a  mu- 
nicipal corporation  as  well  as  those 
authorizing  improvements,  etc.  Bas- 
ton  V.  Hyde  Park.  512 

Delay  in  completing  a  lighting 
contract  with  a  municipal  corpora- 
tioti,  caused  by  the  submission  of 
certain  questions  to  arbitration,  as 
provided  for  in  the  contract,  and  by 
a  suit  against  the  company  to  deter- 
mine the  validity  of  the  contract, 
ie  not  such  an  unreasonable  delay 
as  to  work  an  abandonment  of  the 
contract  by  the  lighting  cmpany. 
Cincinnati  v.  Edison  Elec.  Co.      438 

MUTUAL  BENEFIT  SOCIETY— 

The  legislature  has  the  right  to 
extend  immunity  from  attachment, 
as  ^as  done  by  sec.  8681-18  R.  S.,  to 
funds  arising  from  contracts  of  in- 
surance in  mutual  benefit  associa- 
tions organized  or  doing  business 
under  sec.  3631-11  R.  S.  Williams 
v.  Donogh.  414 

negligence- 
No  recovery  can  be  had  in  an  ac- 
tion for  negligence,  where  there  are 
no  physical  injuries  except  those 
caused  solely  by  fright,  alarm  or 
fear,  thereby  producing  nervous  ex- 
citement and  distress.  Huffman  v. 
Railroad  Co.  748 

I  accepting  the  benefits  of  a  li- 
cense, the  licensee  assumes  all  the 
risks  or  dangers  incident  thereto  ex- 
cept those  catised  by  wilful  negli- 
gence or  affirmative  acts  of  licensor. 
Burger  v.  Johnson.  272 

It  is  the  duty  of  an  engineer  in 
charge  of  a  train  to  keep  a  careful 
lookout  ahead  of  the  train  for  such 
objects  or  persons  as  may  be  upon 
the  track.     Ludden  v.  Railroad  Co. 

793 
He  should  keep  a  more  careful 
lookout  when  aproaching  road  cross- 
ings   then    when    passing    through 
farms  remote  from  such  crossings. 

lb. 

And  he  should  keep  a  yet  more 
careful  watch  when  approachiiifr 
street  crossings  in  citip«  "- 


upon  which  he  may  reasonably  ex- 
pect persons  to  be  passing  at  any 
time.  lb. 

In  determining  whether  an  en- 
gineer was  negligent  in  failing  to  see 
a  child  upon  the  track  before  the 
train  reached  her,  the  jury  may  con- 
sider the  size  of  the  child  and  her  po- 
sition on  the  track,  the  color  of  her 
clothing,  the  condition  of  the  track 
and  ground  at  the  place  where  she 
was,  whether  the  view  was  unob- 
structed, the  character  of  the  day, 
the  direction  the  train  was  going 
and  the  position  of  the  sun,  together 
with  all  other  facts  which  may 
throw  light  upon  the  question.      lb. 

It  is  the  duty  of  those  in  charge 
of  a  train  approaching  a  public  street 
crossing  to  so  far  reduce  the  speed 
of  the  train  that  it  can  be  controlled 
and  stopped  in  a  reasonably  short 
time  and  within  a  reasonable  dis- 
tance, lb. 

Where  it  appears  that  the  engi- 
neer saw  the  child  at  a  sufficient  dis- 
tance from  the  crossing  to  have 
stopped  the  train  if  it  had  been  run- 
ning at  a  reasonable  and  proper 
rate  of  speed,  but  that  the  train  was 
operated  at  such  a  high  rate  of 
speed  that  it  was  impossible  to  stop 
it  in  time  to  avoid  the  injury,  then 
the  running  of  the  train  at 
such  a  high  rate  of  speed  constituted 
negligence.  lb. 

When  an  engineer  discovers  an 
adult  person  pn  the  track,  and  there 
is  nothing  in  this  appearance  or  con- 
duct of  such  person  to  indicate  that 
he  is  deaf,  insane,  intoxicated  or 
otherwise  incapable  of  using  his 
senses  and  exercising  discretion, 
the  enerineer  may  safely  assume  that 
he  will  heed  a  warning  signal,  if 
given  in  time,  and  get  off  the  track. 

lb. 

In  the  case  of  a  little  child, 
under  two  years  of  age,  he  cannot 
safely  act  on  such  an  assumption, 
but  should,  at  once,  on  discovering 
its  presence  on  the  track,  at  a  cross- 
ing, or  elsewhere,  use  all  the  appli- 
ances at  hand  to  stop  the  train.     lb. 

Where  it  appears  that  the  train 
was  in  charge  of  a  competent  and 
skillful  engineer,  and  that  the  ob- 
ject which  turned  out  to  be  plaintiff, 
a  child,  by  reason  of  color,  shape 
and  size,  might  easily  have  been_ 
mistaken  for  an  empty  sac]] 
similar  object^ 
and  r/****^'* 
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.  assembled  with  that  intent  or  for  an 
unlawful  purpose,  or  that  after 
being  assembled  they  agreed 
mutually  to  assist  one  another  in 
executing  such  unlawful  act        lb. 

MONUMENTS— 

A  monument  is  part  of  the 
assets  of  a  deceased  person  and  may 
be  sold  at  the  suit  of  creditors. 
Williard,  In  re  Estate.  824 

MUNICIPAL  CORPORATIONS— 

A  municipal  corporation  has 
power  to  pass  an  ordinance  making 
it  unlawful  for  any  person  or  per- 
sons to  disturb  the  peace  and  quiet 
of  the  corporation,  or  any  citizen 
thereof  by  singing,  speech  making, 
t^  etc.,  any  of  the  streets,  alleys  or 
.  sidewalks.  Trimble  v.  Bucyrus.  832 
An  ordinance  granting  a  cor- 
poration the  right  to  Uie  use  of  Uie 
streets  for  pipes  or  conduits  for  the 
purpose  of  suppljring  compressed  air, 
to  transmit  packages  of  the  various 
individuals  who  may  apply  and  pay 
for  such  service,  is  not  within  sec. 
2651-17,  R.  S.,  authorizing  franchises 
for  the  transmission  of  heat  and 
power.  Ampt  v.  Cincinnati.  394 
Such  ordinance  does  not  author- 
ize the  conveyance  of  compressed  air 
as  a  power  for  the  benefit  of  the  in- 
habitants of  the  municipality,  as 
required  by  the  terms  of  that  section. 

lb. 

A  franchise  for  such  a  length  of 

time  as  "the  public  shall  be  served 

•  by  the  delivery  of  power,"  etc.,  and 
as  long  as  the  company  shall  pay 
to  the  city  a  certain  percentage  of 
its  gross  receipts,  is  perpetual  and 
the  act  of  the  city,  in  thus  surren- 
dering control  over  its  streets,  is 
ultra  vires.  lb. 

And  if  in  other  respects  valid, 
an  ordinnnce  for  purposes  mention- 
ed should  fix  a  maximum  and  uni- 
form rate  to  be  charged  the  public 
for  theservices  contemplated.  Oth- 
erwise it  would  be  unreasonable 
and  against  public  policy.  lb. 

Such  ordinance  should  also  pre- 
scribe the  number,  size,  dimensions 
and  material  of  the  pipes  or  con- 
duits, and  the  manner  in  which  they 
shall  be  laid,  or  the  details  necessa- 
ry to  a  complete  conduit  system,  so 

*  that  the  city  may  know  beforehand 
exactly  what  is  to  be  built  and  may 
protect  itself  against  abuses  or  un- 

-    reasonable  construction.  lb. 


Under  the  ordinance  in  question 
and  above  referred  to,  the  grant  be- 
ing for  an  unlimited  time,  and  with- 
out providing  that  other  companies 
may  be  permitted  to  use  the  pipes 
or  conduits,  the  right  is  granted  to 
occupy  space  beneath  the  surface  of 
the  streets  of  the  city  perpetually, 
to  the  exclusion  of  all  other  pur- 
poses. For  this  and  foregoing  rea- 
sons the  ordinance  is  void.  lb. 

A  provision  in  an  ordinance 
granting  a  franchise  to  a  telephone 
company,  requiring  such  company^ 
so  long  as  it  exercises  the  rights  and 
privilegs  of  the  franchise,  to  place 
and  maintain  on  its  poles  or  in  its 
conduits,  police  and  fire  alarm  wires 
for  the  city,  is  in  violation  of  the 
last  clause  of  sec.  3461.  R.  S.,  pro- 
viding that  "nothing  in  this  section 
shall  be  so  construed  as  to  authorize 
any  municipal  corporation  to  de- 
mand or  receive  any  compensation 
for  the  use  of  a  street,  alley  or  pub- 
lic way,  beyond  what  may  be  nec- 
essary to  restore  the  payment  to  its 
former  state  of  usefulness.  Tele- 
phone Co.,  In  re.  881 

The  fact  that  the  ordinance  con- 
taining the  condition  above  referred 
to  was  defeated  by  the  city  council, 
does  not  furnish  a  predicate  for  an 
action  in  the  probate  court,  under 
sec.  3461,  R.  S.,  for  the  granting  of  a 
franchise.  lb. 

The  fact  stated  is  not  evidence 
that  the  city  would  not  accept  or 
agree  to  a  lawful  ordinance  and  the 
probate  court  cannot  be  applealed 
to  until  it  is  made  to  appear  that  the 
municipal  authorities  and  the  com- 
pany cannot  agree.  lb. 

A  municipal  corporation  seek- 
ing appropriation  of  property  under 
an  act  declared  unconstitutional,  and 
being  thereby  prevented  from  taking 
the  propeerty,  cannot  be  compelled 
to  pay  the  counsel  fees,  etc.  provided 
for  in  sec.  2260,  R.  S.,  relating  to 
cases  where  appropriation  fails  or 
the    corporation    neglects,    for    six 

months   after   verdict,     for 
same,  etc.    Hyde  Park  v.  Grant.  72 

The  difficulty  of  enforcing  a 
Judgment  against  a  municipal  cor- 
poration by  execution  is  not  sufilo- 
lent  to  invoke  the  aid  of  a  court  of 
equity;  and  in  the  absence  of  a 
showing  that  there  is  not  a  sufllcient 
fund  appropriated  for  the  purposes 
of  the  improvement,  and  that  the 
property  owner  cannot  obtain  re- 
dress, ho  will  be  relegated  to  his  ao* 
tion  at  law  and  without  the  giving 
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of  a  bond  by  the  city.    Fogarty  t. 
Cincinnati.  768 

Section  2702,  R.  S.,  reqniring 
that  tbe  ordinance  for  the  expendi- 
ture of  public  moneys  shall  not  be 
passed  until  the  proper  officer  has 
certified  that  the  funds  required  are 
in  the  treasury  to  the  credit  of  the 
proper  fund»  and  not  appropriated, 
applies  to  ordinances  coTering  the 
ordinary  running  expenses  of  a  mu- 
nicipal corporation  as  well  as  those 
authorizing  improTements,  etc.  Bas- 
ton  T.  Hyde  Park.  512 

Delay  in  completing  a  lighting 
contract  with  a  municipal  corpora- 
tion, caused  by  the  submission  of 
certain  questions  to  arbitration,  as 
proTided  for  in  the  contract,  and  by 
a  suit  against  the  company  to  deter- 
mine the  validity  of  the  contract, 
is  not  such  an  unreasonable  delay 
as  to  work  an  abandonment  of  the 
contract  by  the  lighting  cmpany. 
Cincinnati  v.  Edison  Elec.  Co.      438 

MUTUAL  BENEFIT  SOCIETY— 

The  legislature  has  the  right  to 
extend  immunity  from  attachment, 
as  was  done  by  sec.  8681-18  R.  S.,  to 
funds  arising  from  contracts  of  in- 
surance in  mutual  benefit  associa- 
tions organized  or  doing  business 
under  sec.  3631-11  R.  S.  Williams 
T.  Donogh.  414 

negligence- 
No  recovery  can  be  had  in  an  ac- 
tion for  negligence,  where  there  are 
no  physical  injuries  except  those 
caused  solely  by  fright,  alarm  or 
fear,  thereby  producing  nervous  ex- 
citement and  distress.  Huffman  v. 
Railroad  Co.  748 

I  accepting  the  benefits  of  a  li- 
cense, the  licensee  assumes  all  the 
risks  or  dangers  incident  thereto  ex- 
cept those*  catised  by  wilful  negli- 
gence or  affirmative  acts  of  licensor. 
Burger  v.  Johnson.  272 

It  is  the  duty  of  an  engineer  in 
charge  of  a  train  to  keep  a  careful 
lookout  ahead  of  the  train  for  such 
objects  or  persons  as  may  be  upon 
the  track.     Ludden  v.  Railroad  Co. 

793 
He  should  keep  a  more  careful 
lookout  when  aproaching  road  cross- 
ings   then    when    passing    through 
farms  remote  from  such  crossings. 

lb. 

And  he  should  keep  a  yet  more 
careful  watch  when  approaching 
street  crossings  in  cities  or  villages 


upon  which  he  may  reasonably  ex* 
pect  persons  to  be  passing  at  any 
time.  lb. 

In  determining  whether  an  en- 
gineer  was  negligent  in  failing  to  see 
a  child  upon  the  track  before  the 
train  reached  her,  the  jury  may  con- 
sider  the  size  of  the  child  and  her  po- 
sition on  the  track,  the  color  of  her 
clothing,  the  condition  of  the  track 
and  ground  at  the  place  where  she 
was,  whether  the  view  was  unob- 
structed, the  character  of  the  day» 
the  direction  the  train  was  going 
and  the  position  of  the  sun,  together 
with  all  other  facts  which  may 
throw  light  upon  the  question.      lb. 

It  is  the  duty  of  those  in  charge 
of  a  train  approaching  a  public  street 
crossing  to  so  far  reduce  the  speed 
of  the  train  that  it  can  be  controlled 
and  stopped  in  a  reasonably  short 
time  and  within  a  reasonable  dis- 
tance, lb. 

Where  it  appears  that  the  engi- 
neer saw  the  child  at  a  sufficient  dis- 
tance from  the  crossing  to  have 
stopped  the  train  if  it  had  been  run- 
ning at  a  reasonable  and  proper 
rate  of  speed,  but  that  the  train  was 
operated  at  such  a  high  rate  of 
speed  that  it  was  impossible  to  stop 
it  in  time  to  avoid  the  injury,  then 
the  running  of  the  train  at 
such  a  high  rate  of  speed  constituted 
negligence.  lb. 

When  an  engineer  discovers  an 
adult  person  pn  the  track,  and  there 
is  nothing  in  this  appearance  or  con- 
duct of  such  person  to  indicate  that 
he  is  deaf,  insane,  intoxicated  or 
otherwise  incapable  of  using  his 
senses  and  exercising  discretion, 
the  engineer  may  safely  assume  that 
he  will  heed  a  warning  signal,  if 
given  In  time,  and  get  off  the  track. 

lb. 

In  the  case  of  a  little  child, 
under  two  years  of  age,  he  cannot 
safely  act  on  such  an  assumption, 
but  should,  at  once,  on  discovering 
its  presence  on  the  track,  at  a  cross- 
ing, or  elsewhere,  use  all  the  appli- 
ances at  hand  to  stop  the  train.    lb. 

Where  it  appears  that  the  train 
was  in  charge  of  a  competent  and 
skillful  engineer,  and  that  the  ob- 
ject which  turned  out  to  be  plaintiff, 
c.  child,  by  reason  of  color,  shape 
and  size,  might  easily  have  been 
mistaken  for  an  empty  sack  or  other 
similar  object  by  a  skillful,  careful 
and  competent  engineer,  and  was,  in 
fact,  so  mistaken,  until  too  close  to 
stop  the  train,  and  that  the  injury 
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NEGLIGENCE— Continued, 
occurred  by  reason  of  such  mistake 
alone,  the  railroad  company  is  not 
liable.  lb. 

A  child  under  two  years  of  age, 
though  on  the  track  at  a  place  other 
than  a  crossing,  is  not  to  be  treated 
as  a  trespasser,  and  the  company 
will  be  liable,  if  such  child  is  in- 
jured by  the  negligence  of  its  ser- 
vants, without  showing  that  they 
acted  either  wantonly,  recklessly  or 
maliciously.  lb. 

Negligence  of  the  parents  of 
such  a  child,  in  not  guarding  it 
against  going  upon  the  track, 
cannot  be  imputed  to  the  child.    lb. 

When  the  child  is  too  young  to 
exercise  judgement  or  discretion,  it 
cannot  be  charged  with  contributory 
negligence  in  going  upon  the  track 
or  in  failing  to  heed  a  warning  sig- 
nal, lb. 

Children,  wherever  they  go, 
must  be  expected  to  act  upon  child- 
ish instincts  and  impulses,  and 
•those  who  are  chargeable  with  a 
dut3'  of  care  and  caution  towards 
them,  must  calculate  upon  this  and 
take  precaution  accordingly.  Picker 
V.  Railroad  Co.  804 

Where  there  is  an  open  way 
along  a  railroad  track,  upon  which 
children  are  permitted  to  stroll,  it 
cannot  be  said,  as  a  matter  of  law, 
that  the  running  of  a  car  silently, 
and  without  warning  along  the  rail- 
road track,  was  an  exercise  of  the 
care  which  an  ordinarily  prudent 
];>erson  would  exercise  under  the 
circumstances;  nor  can  it  be  said, 
as  a  matter  of  law,  that  a  child  of 
five  years,  in  going  suddenly  upon 
the  track  was  guilty  of  contributory 
negligence.  The  question,  under 
such  circumstances,  should  have 
been  left  to  the  jury.  lb. 

It  cannot  be  imputed  to  a  rail- 
way brakeman  as  negligence  that 
he  did  not  act,  when  he  had  occasion 
at  night  to  step  across  one  of  the 
tracks,  upon  the  presumption  that 
there  was  an  unblocked  frog  near, 
in  which  his  foot  might  be  caught. 
Railroad  Co.  v.  Burroughs.  324 

He  had  a  right,  knowing  the  re- 
quirements of  the  law  of  1888,  to 
presume  that  there  were  no  un- 
blocked frogs,  and  to  act  accord- 
ingly, lb. 

When  property  is  placed  in  a 
lerllous  position  on  a  railroad  tracl^, 
in  whole  or  in  part,  by  the  negli- 
gence of  the  owner,  and  is  injured 


or  destroyed  while  in  that  position, 
the  owner  cannot  recover  therefor* 
even  though  the  railway  company 
may  have  been  negligent  in  failing 
to  properly  light  or  guard  the  crow- 
ing.   Balser   v.    Railroad   Co.       523 

Where  the  owner  is  injured  in 
person  while  endeavoring  to  signal 
or  stop  an  approaching  train,  and 
prevent  an  injury  to  his  property 
so  endangered  in  whole  or  in  pait 
by  hie  own  act,  he  cannot  recover 
for  such  injury  to  his  person,  though 
using  ordinary  care  in  his  endeav- 
ors to  stop  the  train.  lb. 

A  person  under  the  influence  of 
liquor  to  such  an  extent  as  to  pre- 
vent the  exercise  of  ordinary  care, 
and  it  r.ppears  that  it  was  this  condi- 
tion which  led  to  his  driving  upon 
the  track  and  into  the  cattle  guard, 
he  cannot  recover  for  injuries  or 
loss  of  property  even  though  tiie 
railwav  company  was  negligent  in 
permitting  the  crossing  or  the  cattle 
guard  to  remain  unlighted  or  unpro- 
tected. Jh, 

Where  it  appears  that  plaintiff 
was  induced  to  drive  upon  the  trade 
and  into  the  cattle  guard  throng 
the  negligence  of  the  railway  com- 
pany, in  not  properly  protectinf 
the  crossing,  and  while  endeavoring 
to  extricate  his  horses  plaintiff 
heard  the  whistle  of  an  approach- 
ing train,  he  might  lawfully  run  to- 
ward and  endeavor  to  flag  the  train 
and  save  his  property,  exercising 
reasonable  care  to  avoid  injury  to 
himself.  lb. 

Under  the  circumstances  last 
stated,  if  plaintiff,  by  reason  of 
imminent  peril  to  his  property,  be- 
came and  was  alarmed  and  excited, 
and  his  mind  disturbed  to  such  a  de- 
gree that  he  was  incapable  of  form- 
ing an  accurate  judgment  as  to  hif 
own  safety,  or  the  time  required  to 
get  off  the  track,  where  the  circum- 
stances would  reasonably  creati 
such  excitement  and  alarm,  he  if 
not  responsible  for  the  error  of 
judgment   so   formed.  lb. 

But  if  it  appears  that  the  plain- 
tiff had  been  drinking  and  that  he 
was  at  the  time  under  the  influenet 
of  liquor,  and  that  his  excitement 
was  caused  in  whole  or  in  part  tfj 
the  effect  of  the  liquor  he  had  dmnk, 
he  would  not  b^  excused  from  hii 
mistake   in   judgment.  Ih 

The  question  of  determining 
whether  or  not  a  person  has  usrf 
ordinary  care  is  one  for  the  jnry  ts 
decide.  Ih. 
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One  cannot  be  said  to  assume 
risks  arising  from  habitual  negli- 
gence when  he  has  no  legal  right  to 
demand  that  such  negligence  be  cor- 
rected, inasmuch  as  the  doctrine  of 
assumed  risks  rests  upon  contract 
express  or  implied,  between  em- 
ployer and  employee.  Railroad  Co. 
Y.  Zipperlein.  634 

The  Sunday  edition  of  a  dally 
newspaper,  which  has  no  weekly 
edition,  is  not  a  weekly  newspaper 
within  the  meaning  of  sec.  917,  R. 
S.,  relating  to  the  publication  of  the 
county  commissioner's  report.  State 
y.  Commissioners.  829 

NTISANCB- 

An  abutting  owner  upon  a  pub- 
lic street  or  highway,  in  bringing  an 
action  to  enjoin  the  obstruction 
thereof,  must  rely  wholly  upon  his 
private  right  to  sustain  his  action. 
Mondle  v.  Toledo  Plow  Co.  281 

The  obstruction  or  poossession 
of  a  public  street  or  way  is  not  such 
a  nuisance  as  will,  under  all  cir- 
cumstances, exclude  the  application 
of  the  statute  of  limitations,  or  the 
principle  of  estoppel,  against  either 
a  public  or  a  private  right  lb. 

OrPICe  AND  OFFICERS— 

The  office  of  "county  warden" 
created  by  sec.  409  R.  S.,  is  a  county 
office  and  cannot  be  filled  by  ap- 
pointment. Article  10,  sec.  2,  Con- 
jstitution.    French  v.  Shirley.       181 

Where  discretion  is  conferred 
iip6n  certain  public  officers  in 
awarding  a  contract  for  public  im- 
provements, such  discretion  must  be 
exercised  in  a  reasonable  and  proper 
manner.    Coppin  v.  Hermann.      147 

When  certain  power  is  con- 
ferred upon  public  officials,  the  ex- 
ercise of  which  necessarily  involves 
inquiry,  etc.,  before  such  power  can 
culminate  in  an  act,  the  officials  are 
necessarily  invested  with  an  auxili- 
ary- or  incidental  power  to  make  this 
Inquiry,  etc.,  and,  this  auxiliary  or 
Incidental  power  is  what  is  known 
as  their  discretion,  or  the  exercise 
of  their  discretion.  lb. 

The  act  of  April  24,  1896,  92  O. 
L.,  606-613,  confers  upon  the  board 
of  commissioners  of  waterworks  of 
Cincinnati  a  discretion  to  determine 
who  is  the  lowest  and  best  bidder, 
and  such  determination  is  in  the  ab- 
sence of  fraud,  collusion,  or  want 
of  good  faith,  binding  upon  and  un- 
reviewable by  the  courts.  lb. 


The  discretion  vested  in  th^ 
commissioners  of  waterworks  by 
said  act,  as  to  the  'iowest  and  best 
bidder,"  is  a  sound  discretion,  and 
not  a  mere  power  of  arbitrary  power. 

lb. 

When  such  prerequisites  are  at- 
tacked, the  rule  is  that  the  burden 
is  on  plaintiff  to  set  forth  specifi- 
cally the  facts  and  circumstances 
which  show  that  the  discretion  con- 
ferred was  not  honestly,  reasonably 
and  properly  exercised,  for  public 
officers  are,  in  the  exercise  of  their 
powers,  guarded  by  a  rule  of  pre- 
sumption that  they  have  done  their 
duty  and  have  not  abused  their  dis- 
cretion, lb. 

Courts  will  not  substitute  their 
Judgment  for  that  of  the  officials 
to  whom  the  duty  of  deciding  has 
been  committed.  lb. 

To  justify  interference  at  all 
with  the  act  or  decision  of  the  offi- 
cials, it  is  necessary  that  means, 
method  and  manner  by  which  the 
act  was  produced,  or  decision 
reached,  be  called  in  question,  and 
this  must  be  done  by  a  full  state- 
ment of  all  the  facts  and  circum- 
stances which  bear  upon  such  man- 
ner,  means   and   method.  lb. 

Officers  to  whom  public  duties 
are  confided  by  law  are  not  subject 
to  the  control  of  the  courts  in  the 
exercise  of  judgment  and  discre- 
tion which  the  law  imposes  on  them 
as  a  part  of  their  official  functions. 
Coppin  V.  Hermann.  584 

If  tne  bare  act  or  decision  of 
the  commissioners  in  awairding  a 
rontract,  is  alone  attacked,  the 
courts  cannot  interfere  because 
that  act  or  decision  is  by  law  com- 
mitted to  the  commissioners;  and 
the  courts  cannot  be  substituted  for 
them.  Ibw 

But  *  if  the  means,  manner  or 
method  by  which  the  act  or  decis- 
ion is  reached,  be  wrongful,  fraudu- 
lent, collusive  or  arbitrary  ,  the 
courts  can  inquire  into  these  facts, 
and  if  found  true,  they  will  set  aside 
the  act  or  decision  which  is  the  re- 
sult of  them.  lb. 

The  courts,  however,  will  not 
presume  wrong,  illegality,  collusion 
or  fraud  upon  the  part  of  public 
officials,  and  if  an  act  or  decision, 
the  result  of  an  exercise  of  discre- 
tion be  attacked  on  these  grounds, 
the  facts  showing  the  wrong  com- 
plained of,  must  be  specially  set  out. 

lb. 


Digitized  by 


Google 


(170 


INDBX. 


Office  and  Officers — Ordinances. 


OFFICE  AND  OFFICERS— Con. 

The  power  conferred  by  sec. 
2211  R.  S.,  relating  to  the  employ- 
ment of  superintendents,  etc.,  upon 
the  board  of  city  affairs,  in  provid- 
ing that  the  board  "may  employ  * 
•  ♦  as  it  maj'  deem  necessary," 
calls  for  the  exercise  of  judgment 
and  discretion  and  cannot  be  dele- 
gated to  the  head  of  the  street 
tsleaning  department.  Kelley  v.  Oin- 
liinnatf.  611 

But  authority  to    suspend    may 

be  implied   from   the  necessities  of 

.  the  work  under  conerol.  lb. 

Tho  superintendent  of  the 
street  cleaning  department  in  Cin- 
cinnati must,  from  the  nature  and 
necessities  of  the  work  in  his 
charge,  have  the  power  to  summari- 
ly suspend  or  insubordination  or 
dereliction  of  duty;  such  suspension, 
however,  cannot  be  for  an  indefinite 
length  of  time;  it  can  only  last 
until  reported  to  the  board,  where 
the  action  of  the  superintendent 
must,  by  four  members,  be  approved 
or  rejected.  On  failure  to  act  the 
suspension   becomes  void.  lb. 

Deprivation  of  office,  under  sus- 
pension, for  an  indefinite  length  of 
time  and  lasting  for  a  period  of 
six  months  loses  Its  temporary 
character  and  ceases  to  be  a  "suspen- 
sion" and  becomes  a  removal.        lb. 

An  employee  of  such  depart- 
ment, who  was  suspended  by  the 
superintendent,  and  upon  whose  sus- 
pension no  action  was  taken  by  the 
board  of  city  affairs,  owing  to  a 
state  of  deadlock,  for  a  period  of 
six  months,  and  who  has,  during 
that  time  tendered  his  services, 
and  stood  ready  and  willing  to  dis- 
charge his  duties,  is  entitled  to  re- 
cover compensation   therefor.       lb. 

Under  sec.  9,  R.  S.,  a  deputy  or 
clerk  appointed  in  pursuance  of  law» 
holds  the  office  ^'during  the  pleas- 
ure of  the  officer  appointing  him," 
but  an  officer  can  have  no  legal  or 
official  "pleasure"  after  the  expira- 
tion of  his  term  of  office.  Brady  v. 
French.  195 

His  appointments  expire,  neces- 
sarily, with  the  power  which  gave 
them.  lb. 

A  contract  by  a  county  treas- 
urer, in  the  employment  of  a  col- 
lector, which  seeks  to  bind  his  suc- 
cessor in  office,  i8»  under  sec.  9,  R. 
S.,  so  above  construed,  null  and 
void.  lb. 


A  city  not  a  party  to  the  pro- 
ceeding is  not  concluded  nor  bound, 
in  an  action  by  a  de  facto  officer  to 
recover  compensation,  by  the  finding 
of  the  judge  of  a  police  court  that 
the  appointment  of  a  prosecuting: 
attorney  was  invalid,  followed  by  a 
flndins:  of  absence  and  the  appoint- 
ment of  another  person.  Ermston 
V.  Cincinnati.  657 

Although  the  court  erred  in 
making  the  appointment,  referred  to 
above,  the  appointee  was,  neverthe- 
less, a  de  facto  officer.  Ih. 

A  de  facto  officer  (although  his 
acts  are  valid  as  to  third  persons) 
who  has  l)een  ousted  from  office,  can- 
not recover  salary  for  fees  for  the 
time  he  performed  the  duties  of  the 
office.  lb. 

Under  the  authority  of  State  v. 
Comrs.,  57  O.  S.,86,  in  which,  under 
the  act  of  March  3,  1896,  92  O.  L^  50. 
known  as  the  "Clark  Law."  provid- 
ing that  honorably  discharged  sol- 
diers, sailors  and  marines  shall  be 
given  a  piieference  in  public  em- 
ployment, the  right  to  compel  an  o0l- 
cial  to  employ  an  honorably  dis- 
charged union  soldier  in  place  of  a 
person  without  that  qualification  is 
denied,  it  follows  that  the  court  has 
no  power  to  compel  the  restoration 
of  one  who  has  been  discharged,  or 
to  direct  dismissal  of  his  successor. 
Brady  v.  French.  202 

OIL  LEASE— 

Operators  of  an  oil  well  have  a 
right  to  conduct  the  salt  water  noo- 
ossarily  pumped  from  the  wells  in 
the  succtesful  operation  thereof  into 
the  natural  drains.  Wheeler  ▼. 
Fisher  Oil  Co.  IM 

But  where,  by  so  doing,  the 
quality  of  the  water  of  a  stream  or 
an  adjacent  well  is  so  affected  as  to 
^e  unfit  for  use,  and  the  injUT 
could  plainly  have  been  anticipated 
and  prevented  at  reasonable  cost, 
such  operators  are  required  to  use 
such  means  to  prevent    the    injury. 

lb. 
ORDINANCES— 

The  power  to  fix  the  standard 
of  grades  or  degrees  of  competency 
of  applicants  for  license  as  statioa- 
ary  engineers,  is  not  merely  a  minis- 
terial or  executive  power,  but  is  one 
which  involves  discretion,  and  can- 
not, therefore,  be  delegated  by  the 
council  to  the  inspector  examining 
the  applicant  for  a  license.  Hengst 
V.  Cincinnati.  730 
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An  ordinance,  relating  to  licois- 
ing  stationary  engineers,  establish- 
ing a  certain  number  of  grades,  but 
fixing  no  standards  by  which  the 
grades  are  separated  from  one  an- 
other leaving  those  standards  to  be 
fixed  by  the  inspectors,  is  within  the 
rule  above  stated  and  is  invalid.  lb. 

An  ordinance  providing  for  the 
licensing  of  stationary  engineers, 
either  as  first,  second  or  third  class 
engineers,  refers  to  the  degree  of 
coiapetency  of  the  applicant  and  not 
to  a  classification  of  engines,  boil- 
ers or  other  steam  generating  appar- 
•  atus  for  which  licenses  may  be  is- 
tnied.  lb. 

Where  part  of  an  ordinance  is 
invalid,  and  without  the  enforce- 
ment of  such  invalid  part  of  the 
ordinance  would  fail  to  acccomplish 
one  of  its  most  important  objects, 
the  entire  ordinance  is  void.        lb. 

PARENT  AND  CHILD— 

A  decree  for  alimony  secured 
by  a.  wife  does  not  relieve  the  hus- 
.  band  of  the  duty  of  supporting  his 
minor  children,  nor  exempt  him 
upon  failure  to  support  such  child- 
ren, from  prosecution  imder  sec. 
3140-2,  R.  S.    Schuman  v.  State.  513 

The  decree  for  alimony  simply 
fixed   the  status  of   the    parties   as 

.  between  themselves  and  child,  and 
•did  not  fix  the  status  or  relation  of 

.  the  father  to  the  state.  lb. 

The  design  of  sec.  3140-2  R.  S., 
is  to  enforce  the  fulfillment  of  the 
father's  duty  to  the  public;  and  the 
duty  that  he  owes  the  public  of  sav- 
ing it  from  the  expense  of  support- 
ing his  children  is  a  personal  and 
eontinuing  duty,  and  if  he  omits  this 
duty  he  must  answer  to  the  state 
for  such  omission,  notwithstanding 
the  status  that  may  have  been  there- 
tofore fixed  between  himself,  the 
mother  and  the  ehild.  lb. 

PAYMENT— 

Where,  in  a  suit  to  recover 
money  paid  by  mistake  to  the  payee 
of  a  note  by  a  bank  to  which  it  was 
sent  for  collection,  and  the  maker 
of  the  note  afterwards  became  In- 

^  solvent,  it  appears  that  an  attach- 
ment, at  the  time  of  the  maker's  in- 
solvency, would  have  failed  and  that 
no  preference  could  have  been  se- 
t!ured  after  default  upon  the  note, 
the  plaintiff  is  entitled   to   recover. 

.  Bank.  V.  Burger.  -  824 


PARTIES— 

When  the  duty  of  bringing  a 
suit  devolves  upon  one  in  a  trust 
capacity,  and  he  fails  or  refuses  to 
proceed,  the  necessary  steps  may  be 
taken  by  the  beneficiary.  Lorenz 
V.   Reynolds.  540 

A  trustee  of  the  mortgage  and 
bonds  of  a  corporation,  with  power 
to  forclose,  has  no  legal  capacity  to 
maintain  an  action  in  behalf  of  the 
bondholders  for  a  personal  judg- 
ment against  one  who  purchased  the 
property  at  an  assignee's  sale  and  as 
part  of  the  purchase  price  assumed 
and  agreed  to  pay  the  bonds,  the 
promise  running  not  to  the  trustee, 
bat  to  grantor.    Conner  v.  Bramble. 

516 

Such  a  right  of  action  exists  in 
favor  of  the  individual  owners  of 
the  bonds  as  the  only  real  parties  in 
interest.  lb. 

Under  a  contract  whereby  a 
large  number  of  persons  agreed  to 
purchase  a  factory,  to  be  owned  in 
common  by  the  subscribers,  and 
each  becoming  liable  only  for  the 
amount  subscribed  by  him,  the  Join- 
der of  all  or  any  number  of  such  sub- 
scribers in  a  single  action,  for  pur- 
chase money,  is  authorized  by  sec. 
'  5009,  R.  S.,  although  a  several  judg- 
ment is  sought  against  each  for  the 
sum  subscribed.  Hoosier  Canning 
&  Mfg.  Co.  V.  Donovan.  59 

PARTITION— 

An  assignee  in  trust  for  the  ben- 
efit of  creditors  may  maintain,  an 
action  in  partition.  Hortsman  y. 
Ritter.  418 

Px\RTNBRSHIP— 

Any  joint  stock  association 
which  anticipates  Uie  use  of  a  joint 
name,  the  accumulation  of  a  joint 
fund,  the  making  of  contracts,  the 
creation  of  debts  an4  the  acquiring 
of  pecuniary  profits  to  be  divided, 
whether  the  purpose  be  to  deal  in 
commodities  or  in  land,  or  to  pur- 
chase, lay  out  and  sell  a  particular 
tract  of  land,  and  although  directly 
managed  by  trustees,  is  a  partner- 
ship.   Wehrman  v.  McFarl^.      400 

The  basis  of  the  liability  of  the 
members  of  such  an  association,  >a8 
partners,  is  in  the  fact  that  they  are 
principals  in  any  and  every  trans* 
action;  not  because  they  are  cred- 
ited or  held  out  as  partners.  lb. 

An  agreement  whereby  several 
corporations  advance .  money  to,  .itfid 


Digitized  by 


Google 


872 


INDEX. 
Partnership — Pleaciinjif. 


PARTNERSHIP— Continued, 
for  the  purpose  of  enabling  a  buggy 
company  to  manufacture  buggies  at 
reduced  cost,  providing  that  the  con- 
tributing corporations  shall  have  the 
right  to  purchase  buggies  of  said 
company  at  arbitrary  prices,  fixed 
by  the  company,  and  that  at  the  end 
of  the  year,  when  the  cost  can  be 
ascertained,  that  they  shall  receive, 
in  rebates,  the  difference  between 
the  arbitrary  prices  at  which  they 
purchased  and  the  actual  cost  price, 
plus  ten  per  cent,  for  management, 
which  department  of  the  manufac- 
turing company  is  conducted  sep- 
arately and  under  a  name  adopted 
for  that  purpose,  does  not  constitute 
n  partnership  or  render  the  contrib- 
uting corporations  liable  as  partners 
on  paper  indorsed  by  the  buggy  com- 
pany. Merchants'  National  Bk.  v. 
Standard  Wagon  Co.  380 

Rebates  cannot  be  regarded  as 
partnership  profits,  and  consequent- 
ly the  presumption  of  a  partnership, 
arisinr  from  sharing  the  profits  of 
a  business  enterprise  by  way  of  re- 
bates, is  completely  rebutted  where 
there  is  no  common  ownership  and 
BO  mutual  agency.  lb. 

Participation  in*  the  profits  of  a 
business,  though  cogent  evidence  of 
a  partnership,  is  not  necessarily  de- 
cisive of  the  question.  lb. 

The  evidence  must  show  that 
the  persons  taking  the  profits  shared 
them  as  principals,  in  a  joint  busi- 
ness, in  which  each  had  an  express 
or  implied  authority  to  bind  the 
other.  lb. 

The  fact  that  one  of  the  con- 
tributing corporations,  being  about 
to  withdraw  from  the  agreement, 
wrote  the  buggy  company,  so  stat- 
ing, and  asking  to  be  advised  as  to 
all  outstanding  paper  bearing  the 
name  of  the  concern  under  which 
the  busines  was  conducted,  and  the 
company  replied,  stating  the  amount, 
and  that  "all  the  companies  were 
liable  as  partners."  and  the  fact  that 
the  method  of  keeping  the  books  of 
the  corporation  making  the  inquiry 
indicated  that  they  thought  that 
there  was  a  partnership,  and  that 
they  were  liable  as  partners,  are 
strong  evidences  of  a  partnership, 
but  are  not   necessarily  conclusive. 

lb. 

The  authority  of  corporations  to 
form  partnerships  with  individuals 
,  or    other  corporations,   is  not    con- 
ferred directly  or  indirectly.        lb. 


On  the  contrary  the  formation 
of  a  partnership  implies  the  giv- 
ing of  control  over  the  affairs  of  the 
corporation  to  others  than  regularly 
constituted  ofllcers  and  board  of  di- 
rectors, which  is  expressly  foi^ 
bidden   by   sec.   3248,   R.   S.  lb. 

The  formation  of  partnerships 
by  corporations,  subject  the  stock- 
holders to  additional  risks  which 
they  cannot  be  presumed  to  have 
contemplated,  and  is  furthermore 
void  18  against  public  policy.       Ib» 

PLEADING— 

The  character  of  a  case,  whether 
civil  or  criminal,  cannot  be  changed 
in  an  appellate  court,  but  must  re- 
main the  same  to  the  last  court  of 
jurisdiction.    Grahn  v.  State.       816^ 

The  rule  day,  under  sec.  5097, 
R.  S.,  for  filing  answers,  does  not 
apply  to  divorce  cases.  Heyler  v. 
Heyler.  595- 

An  allegation  of  general  dam- 
ages for  breach  of  contract  does  not 
preclude  an  allegation  of  special, 
damages,  covering  the  expenses  in- 
curred by  plaintiff  in  preparing  for 
the  execution  of  the  contract.  Hill 
V.  Anderson.  480' 

General  damages  need  not  be 
.  specifically  itemized.  lb. 

Special  damages  must  alwa(ya 
be  pleaded  and  proven.  lb. 

An  action  by  a  taxpayer  under 
sec.  1777  and  1778  R.  S.,  seeking  to 
restrain  a  municipal  corporatiOA 
from  allowing,  and  to  prevent  a 
private  corporation  from  using  its 
streetF  for  certain  purposes  is  not 
a  joinder  of  separate  causes  of  ac- 
tion against  several  defendants,  or 
a  case  in  which  it  is  necessary  to- 
proceed  by  quo  ivarranio  against 
the  private  corporation.-  Ampt  v. 
Cinctinnati.  S94 

The  action  is  to  enjoin  alleged 
mibuse  of  streets  and  the  defendant 
company  and  all  parties  against 
whom  relief  is  sought  may  be 
joined  as  defendants.  lb. 

A  petition  in  an  action  for  an 
injunction  to  restrain  the  infringe- 
ment of  a  certain  trade  mark.  In 
the  form  of  cuts  used  to  illustrate, 
alleging  that  the  cuts  were  used  by 
defendants  in  "advertlaements  and 
circulars"  states  but  one  cause  of 
action.    Robinson   v.   Harrison.   701 

The  use  of  the  cuts  in  circulars 
is  not,  under  the  allegations  of  the 
petition,  a  mere  incident  subsequent 
to  the  advertisement    or     divisible 
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from  it.  The  whole  matter  is  in- 
sefMirable  and  the  use  of  cuts  In  ad- 
yertii^ements,  or  circulars  Is  part 
of  the  same  transaction.  lb. 

In  an  action  to  enjoin  interfer- 
ence with  a  watercourse,  under  sec. 
6572  R.  S.,  an  allegation  that 
"plaintiff  will  suffer  irreparable  in- 
jury/' without  a  statement  of  facts 
showing  wherein  and  how  such 
injury  will  be  occasioned,  is  suffi- 
cient.   Dissette  v.  Lowrie.  545 

A  court  of  equity,  in  such  cases, 
will  not  talce  a  technical  view  of  the 
allegations  but  will  give  them  a 
liberal  construction,  so  that  the  peti- 
tion may  cover  not  only  what  is 
expressly  alleged  and  stated  therein, 
but  also  such  facts  as  are  fairly  and 
necessarily  implied  from  what  is 
stated.  lb. 

In  an  action  on  an  article  charg- 
ing plaintiff  with  assault  and  con- 
sequent arrest  and  fine,  in  which  the 
petition  copies  the  entire  article,  but 
apparently  limits  the  claim  of  libel 
to  the  charge  of  arrest  and  flue,  in- 
terrogatories attached  to  the  answer 
relating  to  the  assault  are  not  de- 
murrable and  must  be  answered. 
Grant  v.  Times  Star  Ck>.  619 

It  is  an  elementary  principle  of 
code  pleading,  that  in  order  to  sus- 
tain a  cause  of  action,  all  of  the 
operative,  ultimate  facts,  essential 
to  the  cause  of  action,  must  be 
pleaded;  that  is,  such  facts  as,  under 
the  substantive  law,  operate  to  in- 
vest one  with  a  right,  or  to  divest 
another  of  a  right,  or  to  show  a 
wrongful  interference  with  an 
existing  right    Coppin  v.  Hermann. 

146 

Averments,  in  a  taxpayer's  ac- 
tion, under  sec.  1778,  K.  S.,  to  enjoin 
the  award  of  a  contract  by  the  com- 
mifi3i  oners  of  waterworlvs,  undor 
the  act  of  April  24.  1896,  92  O.  L., 
«06-613,  that  a  certain  bidder  was 
the  lowest  and  best  bidder,  and  that 
..«Mtker./lHMer  was  not  the  lowest 
and  best  bidder,  and  that  the  com- 
missioners awarded  the  contract  to 
the  latter,  standing  alone,  do  not 
state  a  cause  of  action,  or  warrant 
interference,  under  rules  above 
stated.  lb. 

Such  averments  do  not  state 
sufficiently  operative  facts  to  call  for 
an  exercise  of  the  substantive  law. 

lb. 

They  operate,  under  the  laws,  to 
ereate  no  rights  or  obligatiOBs,  and 
the  law  will  not  presume,  to  help 


out  a  cause  of  action,  facts  which 
involve  fraud,  wrong  doing  or  an 
abuse  of  discretion.  lb. 

POLITICAL    RIGHTS— 

Equity  has  no  jurisdiction  to 
restrain  any  of  the  officers  or  agents 
of  the  executive  or  administrative 
departments  of  the  government 
from  the  performance  of  a  duty 
gt5uerally  and  ordinarily  belonging 
to  them,  for  the  protection  of  a 
purely  political  right,  whether  the 
act  restrained  be  purely  ministerial 
or  involves  the  exercise  of  discre- 
tion.    In  re,  Grear.  299 

The  right  of  one  seeking  to  be 
elected  to  office,  and  the  right  inci- 
dent thereto  to  have  none  but  legal 
votes  counted,  is  a  purely  political 
right,  distinct  from  a  civil  or  prop- 
erty right.  lb. 

Section  2948,  R.  S.,  relating  to 
the  manner  in  which  ballots  shall 
be  printed,  cannot  be  enforced  by 
the  equitable  remedy  of  injunction, 
inasmuch  as  courts  of  equity  have 
no  power  to  enforce  political  rights 
of  this  character.  lb. 

An  injunction  issued  by  a  court 
of  equity  to  enforce  purely  political 
rights,  is,  under  the  rules  stated, 
void  for  want  of  jurisdiction;  and 
parties  enjoined  cannot  be  punished 
in  contempt  for  violating  such  an 
order.  lb. 

PROSECUTING  ATTORNEY— 

The  prosecuting  attorney  has 
authority  without  consent  of  county 
commissioners  to  bring  suit  to  re* 
cover  money  illegally  drawn  by 
county  officers.  Pros.  Atty.  v. 
Spencer.  826 

PUHLIC  FUNDS— 

A  city  treasurer,  who  is,  by  law, 
the  custodian  of  school  funds,  by 
depositing  such  funds  in  a  bank  in 
a  manner  not  authorized  by  law, 
violates  the  contract  of  his  bond  to 
faithfully  perform  the  duties,  of  his 
office.     Board  of  Ed.  v.  Eshelby.  214 

Such  treasurer  is  not  a  trustee, 
agent  or  bailee,  in  the  ordinary 
sense,  but  for  the  functions  of  his 
office  is  invested  by  the  government 
with  part  of  its  sovereignty  and 
when  he  deposits  public  money  at 
interest  in  a  bank  it  is  the  same  as 
if  the  departBient  of  the  government 
he  representfi  had  made  deposit 
itself  lb. 
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PUBLIC  FUNDS— Continued. 

The  profits  arising  from  public 
funds  deposited  by  such  treasurer  in 
the  method  prescribed  by  law,  inure 
to  the  benefit  of  the  city,  and  the 
interest  recelyed  by  Uie  treasurer 
from  funds  Illegally  deposited  is 
comprehended  by  his  bond.  lb 

It  would  be  against  public 
policy  to  permit  such  treasurer  to 
deposit  public  money  and  appro- 
priate the  Interest  to  his  own  use. 

lb. 

The  estimates  required  by  sec. 
2690a,  to  2690q,  R.  S.,  relating  to 
municipal  funds  and  expenditures, 
and  the  appropriations  therein  pro- 
vided for,  are  mandatory  so  far  as 
any  municipal  expenditure  is  con- 
cerned.   Stem  v.  Cincinnati.  45 

The  requirement  that  the  appro- 
priating ordinance  shall  be  detailed 
and  specific  is  also  mandatory.  lb. 

Transfers  from  one.  fund  to 
another  or  from  one  department  to 
another  department,  falling  under 
the  same  fund,  are  illegal.  lb. 

An  appropriation  "for  extra  ex- 
penses to  be  incurred  during  the 
Grand  Army  of  the  Republic  encamp- 
ment in  Cincinnati"  is  not  suffl- 
ciently  detailed  and  specific  to  meet 
the  requirements  of  the*  statute.    lb. 

An  expenditure  of  money  raised 
by  taxation  in  the  entertainment} 
of  public  guests  is  beyond  the  power 
of  a  municipality.  lb. 

The  decision  to  hold  the  encamp- 
ment in  Cincinnati  not  having  been 
reached  until  after  the  estimates  for 
the  year  1898,  and  after  the  appro- 
priation for  the  first  half  of  1898  had 
been  made,  whatever  increase  in  the 
legitimate  municipal  expenditures 
will  be  required  by  reason  of  such 
event  may  be  paid  out  of  the  con- 
tingent fund.  lb. 

PUBLIC  IMPROVEMENTS— 

Property  owners  cannot  insist 
upon  arbitrary  methods,  such  as 
retaining  walls  to  protect  the  grade 
of  streets,  and  compel  a  city  to  ex- 
pend vast  sums  of  money,  when 
skilled  engineers  pronounce  and 
demonstrate  such  methods  as  im- 
practicable; and  the  cost  of  a  pro- 
posed public  improvement  compared 
with  the  value  of  the  surrounding 
property  which  may  be  liable  for  as- 
sessment is  an  important  factor  in 
determining  its  feasibility.  Fogarty 
V.   Cincinnati.  758 


PUBLIC  PEACE— 

A  municipal  corporation  has 
power  to  pass  an  ordinance  making 
it  unlawful  for  any  person  or  pe^ 
sons  to  disturb  the  peace  and  quiet 
of  the  corporation,  or  any  citinn 
thereof,  by  singing,  speech-making, 
etc.,  an  any  of  the  streets,  alleys  or 
sidewalks.    Trimble  v.  Bucyrus. 

832 

It  is  no  defense  to  an  action 
under  such  an  ordinance,  where  the 
public  peace  has  been  disturbed, 
that  the  acts  complained  of  were 
committed  in  conducting  religions 
exercise^.  tb. 

A  complaint  charging  that  the 
ordinance  in  question  was  violated 
by  singing  on  a  street,  is  not  sap- 
ported  by  proof  that  the  act  was 
done  on  the  sidewalk.  lb. 

In  a  prosecution  under  such  or> 
dinance,  proof  of  the  character,  man- 
ner and  circumstances  of  the  act  it 
admissible.  tb. 

RAILROADS— 

Where  a  railroad  and  a  highway 
cross  each  other  on  the  same  level, 
and  in  such  manner  as  to  form  an 
acute  angle^  so  that  a  person  driv- 
ing a  wagon  or  other  vehicle  afler 
dark,  and  with  ordinary  care,  woyld 
be  liable  to  drive  upon  the  railway 
and  into  the  cattle  guards,  in  such 
case  it  is  the  duty  of  the  company 
to  provide  suflicient  lights  or  other 
equaUy  effective  means  for  the 
guidance  of  travelers.  Balser  v. 
Railroad  Co.  62S 

But  where  the  crossing  is  witlOn 
the  limits  of  a  municipality,  and 
such  municipality  has  placed  lights 
at  or  near  such  crossing  sufllciSBt 
to  enable  a  person  crossing  the 
track  with  a  vehicle  after  dark  to 
distinguish  beween  railway  and 
highway,  and  to  cross  with  safety, 
this  will  relieve  the  railway  company 
from  the  duty  of  providing  sudi 
lights.  lb. 

RECEIVERS— 

A  receiver  acts  under  orders  and 
direction  of  the  court,  and  the  only 
title  and  property  he  can  convey  is 
that  order  by  the  court  to  be  sold. 
Railroad  Co.  v.  Railroad  Co.         491 

If  other  property  is  in<duded  in 

the  sale,  and  the  sale  is  afterwards 

confirmed,  it  must  be  considered  as 

having  been  conflrmod  Inadvwlsii^. 

.  ib. 
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Where  a  court  has  the  power  to 
appofnt  a  receiver,  which  belongs 
to  equity  under  certain  circum- 
«tances,  the  exercise  of  that  power, 
however  erroneous,  cannot  be  col- 
laterally attacked.  Egbert  v.  Build- 
ing Ass'n.  646 

RECORDING   ACTS 


It  is  beyond  the  power  of  con- 
.  gress  to  prescribe  as  a  penalty  that 
which  invades  the  rules  of  evidence 
of  state  courts;  and  the  prohibition 
against  the  recording  of  instru- 
ments not  stamped  as  required  by 
law  must  be  held  to  apply  to  such 
instruments  as  ave  required  to  be 
recorded  by  federal  legislation  and 
to  officers  under  federal  control.  In 
re,  Brewing*  Co.  519 

REFORMATORY  INSTITUTIONS— 

Section  4022-^11.  R.  S.,  which, 
after  conferring  jurisdiction  in 
truancy  cases  upon  mayors,  justices 
of  the  peace  and  probate  judges, 
providing  that  in  every  case  of  com- 
plaint against  a  child  involving 
cx>mmitment  to  any  child  reus  home 
or  juvenile  reformatory,  the  board 
of  county  visitors  shall  be  notified 
and  must  attend  and  protect  the 
child  on  the  hearing,  as  provided  by 
sec.  633-18,  R.  S.,  and  that  the  com- 
mitment must  show  such  notice  and 
attendance,  applies  as  well  to  pro- 
ceedings in  the  probate  court,  under 
sec.  769,  et  seq.,  R.  S.,  relating  to 
girls  over  nine  and  under  fifteen 
years  of  age,  who  have  committed 
offenses  punishable  by  fine  or  im- 
prisonment, other  than  imprison- 
ment for  life,  or  that  are  leading 
vicious  or  criminal  lives.  Girls' 
Industrial  Home  v.  Steffen.  696 

Section  633-18,  R.  S.,  providing 
that  it  shall  be  the  duty  of  the  pro- 
bate judge  or  other  officer  in  each 
county,  whenever  proceedings  are 
instituted  before  him  to  commit  a 
child  under  sixteen  years  of  age  to 
the  Boys'  Industrial  School  at  Lan- 
caster of  the  Girls'  Industrial  School 
at  Delaware,  to  have  notice  of  such 
proceedings  given  to  the  board  of 
county  visitors  of  such  counity* 
whose  duty  it  shall  be  to  attend 
such  proceedings,  either  as  a  body 
or  by  committee,  and  protect  the 
interests  of  the  child  simply  sets 
forth  the  duty  of  the  board  of  county 
Tisitors,  and  is  not  in  conflict  with 
sec.  4022-11,  R.  S.,  above  referred  to. 

lb. 


The  probate  court,  therefore,  has- 
no  jurisdiction,  under  said  sec.  769 
et  seq,,  R.  S.,  to  hear  a  cause  and 
order  commitment  to  the  Girls'  In- 
dustrial Home  at  Delaware  without 
notice  to  and  without  the  attendance 
of  the  board  of  county  visitors, 
either  as  a  board  or  by  committe.  lb. 

And  the  trustees  of  such  home 
can  not  obtain  lawful  custody  of  a 
girl  unless  the  order  of  commitment 
shows  that  the  board  of  county  visi- 
tors was  notified  of  and  attended 
the  hearing,  either  as  a  board  or  by 
committee.  lb. 

RELIGIOUS  SOCIETY— 

A  person  chosen  and  elected  as 
minister  by  a  congregation  of 
Disciples  of  Christ,  which  is  the  unit 
of  organization  and  generally  the 
source  of  corporate  authority,  and 
ordained  by  another  clergyman,  as 
the  church's  agent,'  is  within  sec. 
638i>,  R.  S.,  authorizing  "a  regular 
ordained  minister  of  any  religious 
society  or  congregation"  to  receive 
a  license  empowering  him  tq 
solemnize  marriages.  Reinhart.  In 
re.  441 

Where  a  Church  of  the  DiscipleB, 
having  chosen  and  elected  a  min- 
ister, calls  upon  another  minister 
to  perform  the  ordination,  as  agent 
for  the  church,  the  essential  author- 
ity transmitted  in  the  ordination.  In 
the  legal  sense,  emanates  from  the 
act,  election  and  authority  of  the 
church,  and  the  minister  performing 
the  ordination  has  no  authority  to 
Independently  revoke  the  rights 
thus  conferred  or  divest  the  minister 
of  his  ordination.  lb. 

To  entitle  the  regular  ordained 
minister  of  any  religious  society  or 
congregation  to  the  privilege  of 
solemnizing  marriages  under  his 
license,  he  must,  ,under  sec.  6386,  R. 
8.,  officiate  as  snch  within  the  county 
where  the  license  is  granted  and 
"continue  a  regular  minister  in  such 
society  or   congregation."  lb. 

A  minister  of  a  congregation  of 
Disciples  of  Christ  from  whom  the 
congregation  has  withdrawn  fellow- 
ship, and  whose  ministerial  re- 
lationship has  terminated,  does  not 
"continue  a  regular  minister  in  such 
society  or  congregation,"  within  sec. 
6386  R.  S..  and,  unless  the  action  of 
the  church  was  absolutely  void, 
his  license  to  solemnize  marriages 
should  be  suspended  or  revoked 
without  prejudice.  lb. 
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REPLEVIN— 

The  legal  effect  of  the  action  in 
replevin  and  the  giving  of  the  bond 
Is  to  make  the  defendant  in  replevin 
a  creditor,  the  plaintiff  a  debtor  and 
the  bondsmen  sureties.  (Dis.  O.  P.) 
Shillito  Co.  v.  Lithographing  Co. 

7-11 

Where,  by  agreement  between 
plaintifP,  principal  on  the  bond,  and 
defendant  in  replevin,  the  property 
replevined  is  wholly  surrendered  to 
the  former,  without  the  knowledge 
of  a  surety,  notwithstanding  such 
surety  was  induced  to  sign  the  re- 
plevin bond  by  an  order  from  plain- 
tiff authorizing  the  defendant  to  hold 
sulhcient  goods  to  indemnify  the 
surety;  the  plaintiff,  principal  on 
the  bond,  and  defendant  in  replevin, 
are  each  guilty  of  a  violation  of  the 
contract,  and  a  right  of  action 
accrues  to  the  surety  whenever  he 
is  called  upon  to  pay  a  judgment  by 
virtue  of  the  bond.  Shillito  Co.  v. 
Lithographing  Co.  7 

An  attaching  creditor,  from 
whom  the  property  was  replevined. 
has  no  power,  by  virtue  of  conditions 
above  stated,  to  prevent  defendant  in 
replevin  from  releasing  such  prop- 
erty to  plaintiff,  for  the  reason  that 
the  principal  has  given  a  replevin 
bond,  according  to  law,  and  the 
creditor,  in  >such  case,  must  follow 
the  security  given  him.  lb. 

rescission- 
No  rescission  of  a  contract  of 
sale,  nt  law  or  in  equity,  can  be  had 
for  verbal  misrepresentations  with- 
out fraud,  where  the  contract  has 
been  executed  and  it  would  be  im- 
IK>s8ible  to  restore  the  parties  to  the 
statiig  quo  ante.    Curran  v.  Hauser. 

468 
A  right  to  rescind    a    contract, 
must  be  exercised  with'n  a  reason- 
able  time.     Cincinnati  ,   v.      Edison 
Blec.   Co.  438 

RE  VENTRE  LAWS— 

A  mechanic's  lien  prepared 
under  Ohio  statutes,  is  not  a  "cer- 
tiflcttte*'  within  the  act  of  congress, 
passed  June  13,  1898,  providing 
that  a  ten  cent  revenue  stamp  shall 
be  affixed  to  "a  certificate  of  any  de- 
scription required  by  law."  In  re. 
Brewing  Co.  619 

It  Is  beyond  the  power  of  con- 
gress to  prescribe  as  a  penalty  that 
which  invades  the  rules  of  evidence 
of  state  courts;  and  the  prohibition 


n gainst  the  recording  of  Instm- 
meuts  not  stamped  as  required  br 
law  must  be  held  to  apply  to  sacb 
instruments  as  are  required  to  b» 
recorded  by  federal  legislation  and 
to  officers  under  federal  controL  Ib» 

RIPARIAN    RIGHTS-See    water   and 
watercourses. 

ROADS— 

Connecting  roads  continue  t4 
be  such  within  the  meaning  of  the 
statute  relating  to  turnpike  as- 
sessments, although  direct  connec- 
tion between  them  has  ceased,  owing' 
to  the  erection  of  a  bridge,  and  a 
third  street  is  traversed  for  a  short 
distance  in  going  from  one  to  the 
other.     Dawson  v.  Barron.  70f 

It  is  not  necessary,  under  sec  1^ 
art.  1,  of  the  bill  of  rights,  that  com- 
pensation should  be  made  before 
property  is  taken  for  the  construc- 
tion of  roads  which  are  to  be  open 
to  the  public  without  charge. 
Fogarty   v.   Cincinnati.  76S 

SALES— 

Where  goods  are  sold  on  weekly 
or  monthly  payments,  and  a  chattel 
mortgage  in  the  usual  and  ordinary 
form  Is  given  to  the  vendor,  such 
mortgage  does  not  come  within  th# 
provisions  of  sec.  4155,  R.  S.,  known 
as  the  conditional  sales  act  Good- 
roan  V.  Manning.  S7$ 

But  an  Instrument  which  ena- 
bles the  seller  to  retake  and  abso- 
lutely own  chattels  which  the  pur- 
rhaser  may  have  paid  for,  except  a 
mere  pittance,  is  within  the  act 
above  referred  to.  lb. 

Verbal  representations  made  by 
Au  agent  in  the  sale  of  a  lumber 
dryer,  consisting  of  general  state- 
ments as  to  the  excellence  of  the  ma- 
chine, its  superlorty  over  others 
and  promises  that  It  would  do  the 
work  required  by  veodee.  which 
representations  and  promises  were 
made  prior  to  the  signing  of  the 
contract,  are  incompetent  to 
engraft  upon  the  latter  an  express 
warranty.    Curran    v.    Hauser.    468 

Such  statements  are  also  incom- 
petent to  create  an  Implied  warranty. 

lb. 

No  Implied  warranty  arises  In 
the  sale  of  a  definitely  described 
and  known  article  of  particular  con* 
struct! on.  that  it  Is  fit  for  the  pur- 
pose for  which     vendee     buys     It, 


Digitized  by 


Google 


INDEX. 


83(7 


Sales— Stare  Decisis. 


although  such  purpose  is  known  to 
vendor.  lb. 

This  rule  applied  to  sale  of  a 
lumber  dryer,  to  be  constructed 
according  to  vendor's  patents  of  a 
given  size.  lb. 

No  rescission  of  such  contract  at 
law  or  in  equity,  can  be  had  for 
verbal  misrepresentations  without 
fraud,  where  the  contract  has  been 
executed  and  it  would  be  impossible 
to  restore  the  parties  to  the  status 
QUO  ante.  lb. 

SCHOOLS— 

Where  the  legislature  has  made 
no  provision  as  to  a  division  of  the 
property  upon  creation  of  a  special 
sub-district  out  of  portions  of  other 
districts,  the  sub-district  will  take 
none  of  the  property  and  will  as- 
sume none  of  the  obligations  of  the 
old  district.    State  v.  Holliday.  738 

SELF-DEFENSE— 

Where  a  person  in  the  lawful 
pursuit  of  his  business,  and  with- 
out blame,  is  violently  assaulted  by 
one  who  manifestly  and  maliciously 
intends  to  kill  him,  the  person  so 
assaulted,  without  retreating, 
although  in  his  power  to  do  so  with- 
out increasing  his  danger  may  kill 
his  assailant  if  necessary  to  save 
his  own  life  or  prevent  enormous 
bodily  harm.     State  v.  Martin.     778 

A  person  who  by  his  own  con- 
duct puts  himself  so  far  in  the 
wi*ong  as  to  apprehend  the  loss  of 
his  own  life  or  great  bodily  harm 

at  the  hands  of  the  person 
Tironged  is  not  justified  in  killing 
such  person  in  self-defense  until  he 
has  retreated  as  far  as  he  can  and 
has  avoided  the  conflct  by  every 
available  means  that  would  not  in- 
crease his  danger.  lb. 

A  killing  in  self-defense  is 
Justifiable  only  when  necessary  to 
save  the  life  of  the  person  assaulted 
ot  to  save  himself  from  great  bodily 
harm;  and  the  slayer,  acting  in  self- 
defense,  must  make  careful  and 
proper  use  of  his  faculties.  lb. 

Where  the  person  assaulted, 
after  firing  the  first  of  three  shots, 
saw,  or  could  have  seien,  by  the 
proper  use  of  bis  faculties,  that  his 
assailant  was  not  armed  with  a 
deadly  weapon,  but  only  with  a 
cane,  a  killing  would  not  be  justifi- 
able unless  it  appears  that  the  cane 
was  a  weapon  which  would  ordi- 
narily and  reasonably,  cause  death; 


and  in  this  connection  it  is  com- 
petent to  consider  the  relative  sise 
and  strength  of  the  men.  lb. 

Where  a  person  has  threatened 
to  take  the  life  of  another,  and  the 
person  threatened  has  cause  to  fear 
such  person,  it  is  his  duty,  as  a  law 
— abiding  citizen,  to  invoke  the  aid 
of  the  law :  in  the  form  of  peace  pro- 
ceedings, before  resorting  to  violence 
to  protect  himself.  lb. 

The  fact  that  the  person  whose 
life  was  threatened  did  not  avail 
himself  of  the  protection  of  the  law, 
does  not  deprive  him  of  the  right 
of  self-defense,  but  may  be  con- 
sidered by  the  jury  for  the  purpose 
of  determining  the  true  relations 
between  the  parties  and  to  show  the 
truth  or  falsity  of  the  claim  that 
accused  had  cause  to  fear  and  did 
fear  that  his  assailant  would  kill 
him.  lb. 

Where  it  appears  that  at  the 
time  of  such  killing,  that  the  only 
injury  the  accused  was  reasonably 
justified  in  apprehending  was  a 
beating  or  a  caning  at  the  hands  of 
his  assailant,  he  was  not  justified  in 
using  a  deadly  weapon  to  resist 
such  assault.  lb. 

SET-OFF— 

In  an  action  by  receivers  of  an 
insolvent  corporation  to  recover  a 
bank  deposit  the  equitable  right  of 
set-off  exists  in  favor  of  the  bank 
where  it  appears  that  the  deposit 
was  5<imply  the  proceeds  of  notes 
discounted  by  the  bank  for  the 
corporation,  upon  representations  of 
its  solvency,  and  that  the  makers  of 
the  notes  were  insolvent,  although 
such  notes  were  not  due  at  the  date 
of  the  appointment  of  the  receiver. 
Felton   V.    Bank.  229 

SEWERS— 

Where  the  topography  of  the 
proi)erty  furnishes  all  necessary  lo- 
cal surface  drainage,  and  a  tile  sew- 
er, constructed  by  the  propertr 
owner,  receives  and  discharges  the 
surface  and  other  drainage  upon  the 
premises  into  a  trunk  sewer,  there 
is  sufficient  local  drainage,  within 
the  moaning  of  sec.  2380,  R.  S.,  to 
exempt  the  property  from  a  sewer 
rissessment.    Cincinnati  v.  Sullivan. 

598 

STARE  DECISIS— 

Inasmuch  as  development  of  the 
public  uses  of  streets  is  intimately 
connected  with  the  progress  and  de- 
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6TARE  DECISIS— Continued, 
yelopment  of  invention,  making  pos- 
sible enlarged  use  and  enjoyment, 
later  decisions,  rendered  with  a  bet- 
ter appreciation  of  public  demands 
and  inventions,  should  have  more 
weight  than  those  rendered  at  ear- 
lier periods.  The  doctrine  of  stare 
decisis  is  not  therefore,  applicable 
to  such  cases.  Anerbach  v.  Tele- 
phone Co.  389 

STATUTES— 

When  the  meaning  of  a  statute 
is  doubtful,  the  court  may  insert 
punctuation  to  show  of  what  con- 
struction the  words  are  capable;  and 
if  by  such  aid.  the  court  is  enabled 
to  see  that  the  language  can  bear  an 
interpretation  which  will  make  the 
whole  statute  rational  and  consis- 
tent, the  court  is  bound  to  adapt  that 
Interpretation  in  preference  to  an- 
other which  would  attribute  to  the 
parties  an  intention  capricious,  in- 
sensible or  absurd.    Grahn  v.  State. 

816 

The  intent  of  sec.  4022,  R.  S., 
the  truancy  law,  as  amended  87  O. 
L.,  144,  is  to  secure  the  trial  of 
parents,  charged  with  having  failed 
to  cause  their  children  to  attend 
school,  within  the  district  where  the 
offense  occurs  and  the  court  may 
insert  proper  punctuation  to  give 
said  statute  that  effect.  lb. 

The  question  whether  a  certain 
provision  in  a  law  is  a  wise  one  or 
not,  is  one  which  falls  strictly  with- 
in the  domain  of  the  legislative 
branch  of  the  government.  Coppin 
V.  Hermann.  584 

Section  633-18  R.  S.,  is  not  in 
conflict  with  sec.  4022-11  R.  S.  Girls' 
Industrial  Home  v.  Stefter.  696 

Section  5026,  R.  S.,  provides  only 
for  actions  against  a  corporation 
singly  and  was  not  intended  to,  and 
does  not,  include  an  action  against 
two  or  more  corporations  or  a  cor- 
poration and  an  individual.  Stan- 
ton V.  Enquirer  Co.  801 

The  provisions  of  sec.  6031,  R. 
S.,  to  the  effect  that  "every  other 
action  must  be  brought  in  the  county 
where  a  defendant  resides  or  may 
be  summoned/'  while  excluding 
cases  antecedently  provided  for,  does 
not  exclude  cases  not  antecedently 
.     provided  for.  lb. 

Section  5026,  R.  S..  as  amended 
93,  T.  125,  providing  for  service  upon 
corporations  should  be  construed  in 
connection  with  sec  5938,  R.  S.,  pro- 
viding for  services  upon  joint  de- 


fendants, some  of  whom  are  outside 
the  county.  Baldwin  v.  Commission- 
ers. 620 

That  which  the  law  requires  to 
be  done  for  the  protection  of  the  tax- 
payer is  mandatory,  and  cannot  be 
regarded  as  merely  directory.  Hei^ 
tenstein  v.  Hermann.  20i 

The  provision  in  the  law  au- 
thorizing the  construction  of  water- 
works in  Cincinnati,  92  O.  L.,  606, 
that  "before  entering  into  any  con- 
tract the  board  shall  cause  plans  and 
speciflcations,  detailed  drawings  and 
forms  of  bids  to  be  prepared  and 
careful  estimate  of  costs  to  be 
made,"  is  intended  to  restrain  ex- 
travagance, and  is  mandatory,  under 
the  rule  above  stated.  lb. 

The  difference  between  a  direc- 
tory and  mandatory  statute  is  that» 
T^hile  the  legislature,  in  both  in- 
stances, intends  that  its  commands 
shall  be  obeyed,  an  omission  to  com- 
ply with  a  statute  which  is  directory 
does  not  invalidate  the  proceeding 
of  which  it  is  a  part,  while  in  the 
case  of  a  mandatory  statute  the 
omission  to  follow  it  renders  the  pro- 
ceeding illegal  and  void.  Stem  y. 
Cincinnati.  45 

In  the  matter  of  taxation  where 
the  provisions  prescribed  are  intend- 
ed for  the  protection  of  the  citizens^ 
to  prevent  a  sacrifice  of  his  property, 
and  by  a  disregard  of  which  hie 
rights  might  be  and  generally  would 
be  injuriously  affected,  such  pro- 
visions are  mandatory.  Ih. 

The  estimates  required  by  sees. 
2690a,  to  2690q,  R.  S.,  relating  to 
municipal  funds  and  expenditures, 
and  the  appropriations  therein  pro- 
vided for,  are  mandatory  so  far  as 
any  municipal  expenditure  is  con- 
cerned, lb. 

Tax  laws  exacting  forfeitures 
are  classed  with  penal  laws  in  this 
state,  and  must  be  strictly  construed. 
Mathers  v.  Bell.  40S 

They  must  be  read  without  ex- 
pansion beyond  the  letter,  and  with- 
out recourse  to  equitable  rules  of 
interpretation  permitted  in  the  con- 
struction of  remedial  statutes.      lb. 

Construing  sees.  2864  and  2870, 
R.  S.,  relating  to  sale  of  lands  for 
delinquent  taxes,  in  pari  materia.  Is 
not  permissible  under  the  rule  as  to 
penal  statutes.  lb. 

The  court  is  restricted  to  the 
language,  which  requires  no  con- 
struction, and  the  remedy  for  the  in- 
congruity between  the  two  sections 
must  be  supplied  by  the  law  making; 
not  the  judicial,  power.  lb. 
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Wbere  authority  is  conferred  to 
perform  an  act  in  which  the  public 
or  third  parties  are  interested,  it  is 
a  general  principle  of  statutory  con- 
struction that  the  word  "may"  is  to 
be  interpreted  as  imperative  in  the 
sense  of  ''shall"  or  "must"  Kelley 
V.  Cincinnati.  611 

Section  2211,  R.  S.,  relating  to 
the  removal  of  employees  by  the 
board  of  city  affairs  of  Cincinnati 
is  within  the  rule  stated.  lb. 

The  power  conferred  by  sec. 
2211,  R.  S.,  relating  to  the  employ- 
ment of  superintendents,  etc.,  upon 
the  board  of  city  affairs,  in  provid- 
ing that  the  board  "may  employ 
•  ♦  ♦  as  it  may  deem  necessary," 
c^Ie  for  the  exercise  of  judgment 
and  discretion  and  cannot  be  dele- 
gated to  the  head  of  the  street  clean- 
ing department  lb. 

The  word  "necessaries,"  as  used 
in  sec.  6489,  R.  S.,  relating  to  the 
ten  per  cent,  of  debtors  wages,  re- 
leased from  exemption,  on  claims 
for  necessities,  applies  to  purchases 
of  food,  clothing,  medicine,  habita- 
tion, education  or  whatever  is  nec- 
essary to  sustain  or  maintain  a  liv- 
ing person,  but  does  not  include 
burial  expenses.  Watkins  v.  Schlec- 
ter.  590 

STREETS — 

Telephone  poles  and  wires  in 
streets  do  not  constitute  an  addi- 
tional burden  or  servitude,  requir- 
ing consents,  or  for  which  an  abut- 
ting owner  is  entitled  to  compensa- 
tion.   Anerbach    v.    Telephone    Co. 

889 

Adverse  possession  of  a  street  is 
not  established  by  fencing  in  such 
street  however  long  such  fence  may 
have  been  maintained.  Winslow  v. 
Cincinnati.  89 

STREET  RAILWAYS— 

An  ordinance  declaring  the 
terms  and  conditions  upon  which 
the  owners  of  street  railway  routes 
may  operate  over  the  streets  of  the 
city,  which  is  duly  accepted  in  writ- 
ing by  a  street  railway  company, 
constitutes  a  contract  between  the 
parties.  Cincinnati  v.  Cin.  St  Ry. 
Go.  285 

l^lien  the  provisions  of  such  or- 
dinance are  plain  and  unambiguous 

,  there  is  not  room  for  a  practical  con- 
struction of  the  contract  by  conduct 
of  the  parties,  and  especially  when 
the  acts  or  conduct  are  not  Uiose  of 


the  parties  who  made  the  contraot, 
but  are  the  acts  or  conduct  of  other 
boards  and  of  subsequent  officers  and 
agents  of  the  municipality.  lb. 

Under  the  ordinance  in  ques- 
tion, no  abatement  can  be  made  in 
the  license  fee  because  the  lineal 
feet  of  cars  ran  less  than  24  hours 
a  day  or  less  than  365  days  in  the 
year,  and  paying  upon  the  yearly 
average  of  cars  would  be  er- 
roneous, lb. 

Inasmuch  as  the  sums  due  the 
city  under  the  ordinance  in  question 
were  not  unliquidated  but  were  ca- 
pable of  exact  .ascertainment  by 
mathematical  calculation,  and  an  ab- 
solute obligation  rested  on  the  rail- 
way company  to  pay  the  sums  speci- 
fied, no  demand  was  necessary  to  en- 
title the  city  to  recover  interest.  lb. 

STRIKES- -See  Conspiracy. 

SUBROGATION— 

The  defendant  in  replevin,  bm 
creditor,  becomes  subrogated  to  the 
rights  of  the  surety,  provided  for  in 
the  contract  of  indemnity.  (Dis. 
O.  P.  ShiUito  Co.  V.  Lithographing 
Co.  7-11 

One  of  those  rights  is  to  sue  for 
failure  to  retain  the  property  which 
was  to  be  held  as  indemnity  to  the 
bondsmen.  This  right  of  action  is 
property  though  different  in  form, 
quite  as  much  as  tangible  property 
and  subject  to  the  rule  of  subroga- 
tion, lb. 

Where,  the  principal  debtor  and 
the  surety  are  both  insolvent  ther 
creditor  may  proceed  at  once,  with- 
out reducing  his  claim  to  judgment 
upon  the  security  in  the  surety^s 
hand,  viz.:  the  right  of  action 
against  the  person  releasing  ther 
property  which  was  to  be  held  to  in- 
demnify the  surety.  lb. 

When  the  security  is  given  with 
the  intention  that  it  shall  be  applied 
for  the  payment  of  the  debt  and  be 
an  indemnity  to  the  surety,  ther 
surety  is  a  mere  trustee  for  the  cred- 
itor and  holds  the  same  in  trust  and 
substitution  may  be  decreed.  Shil- 
lito  Co.  V.  Lithographing  Co.,  7 

Where  the  creditor  is  to  indem- 
nify the  surety  only  against  the  pay- 
ment of  the  debt,  it  is  personal  to 
the  surety  and  there  can  be  no  sub- 
stitution, lb. 

The  creditor  can  only  be  subro- 
gated in  cases  where  the  surety  is  a 
mere  trustee.  lb. 
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SUBROGATION—Continued. 

If  a  fund  or  pledge  be  in  the 
hands  of  a  surety  for  his  indemnity, 
the  creditor  may,  if  he  has  no  other 
remedy,  compel  the  application  of 
the  same  to  his  debt.  lb. 

Not  only  is  this  true  of  a  fund 
in  the  hands  of  a  surety  as  indem- 
nity, but  a  creditor  can  follow  the 
funds  of  the  principal  into  the  hands 
of  a  stranger,  and,  if  there  are  no 
priorities,  compel  the  application  of 
the  same  to  the  liquidation  of  his 
debt.  lb. 

Where  the  surety  has  no  funds 
in  his  possession  as  an  indemnity, 
but  only  a  brokpn  promise  of  the 
principal,  and  a  violation  of  the  con- 
tract on  the  part  of  the  holders  of 
the  indemnity,  in  permitting  the 
principal  to  withdraw  the  same, 
without  the  consent  of  the  surety, 
the  rights  and  liabilities  accruing 
therefrom  are  personal  to  the  surety, 
and  the  creditor  can  not  be  subro- 
gated thereto  or  substituted  for  said 
surety.  lb. 

SUMMONS— 

Where  one  of  the  defendants  in 
a  joint  action  has  been  summoned 
in  the  county  where  such  suit,  was 
brought,  summons  may  issue  to 
other  counties  for  the  remaining  de- 
fendants, as  provided  in  sec.  5039, 
R.  S.  Hoosier  Canning  ft  Mfg.  Co. 
V.  Donovan.  59 

Service  of  summons  upon  the 
executors  of  a  defendant  who  has 
died  since  the  action  was  com- 
menced, without  having  his  death 
suggested  on  the  record  and  the  ac- 
tion revived  against  his  estate,  is  a 
service  upon  a  person  not  a  party  to 
the  case  and  is  subject  to  demurrer. 
Brown,  In  re.  810 

When  a  corporation  is  properly 
sued  with  another  defendant  in  the 
county  where  such  other  defendant 
resides,  or  has  its  place  of  business, 
a  summons  may  be  served  upon  the 
corporation  in  the  county  where  its 
principal  place  of  business  is  locat- 
ed.   Baldwin      v.      Commissioners. 

620 

Section  5026,  R.  S.,  as  amended, 
98,  O.  L.,  125.  providing  for  service 
upon  corporations,  should  be  con- 
strued in  connection  with  sec.  5938, 
R.  S.,  providing  for  services  upon 
joint  defendants,  some  of  whom  are 
outside  the  county.  lb. 

SURETIES— 

The  provisions  of  sec.  5833,  R. 
S.,  relating  to  notice  to  creditors  to 


commence  action,  is  not  available 
in  behalf  of  a  surety  unless  his  lia- 
bility as  surety  be  evidenced  by  the 
same  written  instrument  which  evi- 
dences the  liability  of  the  principal 
debtor.    Morrison  v.  Bank.  31 

\  Except  as  provided  in  sec.  5833, 

B.  S.,  the  rule  that  a  failure  on  the 
part  of  the  creditor  to  proceed  with- 
in a  reasonable  time  against  the 
principal  debtor,  after  notice  so  to 
do  by  the  surety,  followed  by  said 
principal  debtor's  insolvency,  will 
release  the  surety,  is  not  the  law  in 
Ohio.  lb. 

A  violation  of  the  contract  to 
indemnify  the  surety  on  a  replevin 
bond,  gives  the  surety  a  right  of  ac- 
tion whenever  he  is  called  upon  to 
pay  a  judgment  by  virtue  of  the 
bond.  Shillito  Co.  v.  Lithographing 
Co.  7 

TAXATION— 

Tax  laws  exacting  forfeitures 
are  classed  with  penal  laws  in  this 
state*  and  must  be  strictly  con- 
strued.   Mathers  v.  Bull.  408 

Under  sec.  2864,  R.  S..  permit- 
ting county  auditors  in  Cuyahoga 
and  Hamilton  counties  to  advertise 
delinquent  lands  for  tax  sale  be- 
tween December  20th  and  the  first 
Monday  in  February,  and  sec.  2870. 
R.  S.,  instructing  the  treasurer  of 
Cuyahoga  county  to  begin  such  sale 
on  the  first  Monday  in  February, 
and  all  other  county  treasurers  oo 
the  third  Tuesday  in  January,  a  sale 
in  Hamilton  county  on  the  first  Mon- 
day in  February  is  invalid.  lb. 

Even  if  the  sections  were  con- 
strued in  pari  materia,  sec  2871 
could  not  be  extended  to  Hamiltoa 
county.  Ibi  { 

The  tax  sale  being  invalid,  tot  | 
reasons  stated,  the  purchaser  is  reg- 
ulated to  his  remedy  under  sec.  2880, 
R.  S.,  providing  that  such  purchaser 
shall  be  entitled  to  receive  from  thi 
proprietor  of  the  land  the  amount  of 
taxes,  interest  and  penalty.  lb. 

The  county  treasurer,  in  coa* 
ducting  the  sale  held  to  be  invalid, 
is  protected  by  law  in  thus  discharff- 
ing  his  duty  as  he  understood  it  lb. 

Purchasers  of  invalid  tax  certif 
icates  receiving  the  same  subseqwol 
to  the  commencement  of  an  action 
to  quiet  title  to  the  land  in  question 
are  subject  to  the  rule  of  lis  pendent, 
and  to  the  rule  as  to  payment  of 
costs  after  a  legal  tender  of  Um 
amount  due.  Tbk 
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Under  sec.  2858,  R.  S.,  permit- 
ting the  county  commissioners  to 
authorize  the  county  treasurer  to 
employ  collectors  of  delinquent  taxes 
upon  personal  property,  the  treas- 
urer may  appoint  as  many  collectors 
as  he  sees  fit.    Brady    v.     French. 

195 

The  only  way  In  which  a  person 
could  be  relieved  from  taxation  on 
greenbacks,  prior  to  the  act  of  1894 
repealing  their  non-taxability,  was 
that  the  individual  should  retain 
possession  or  ownership  of  the  iden- 
tical greenbacks.  Carpenter  v. 
Lewis.  498 

Greenbacks  deposited  in  a  bank 
and  intermingled  with  other  moneys, 
under  a  certificate  of  deposit  pro- 
viding that  the  depositor  might  re- 
ceive either  the  legal  tender  notes  or 
greenbacks,  were  not  exempt  from 
taxation.  lb. 

The  non-taxability  of  greenbacks 
having  been  repealed  in  1894  an 
omission  to  return  same  for  taxa- 
tion constitutes  a  false  return  and 
the  owner  cannot  now  plead  igno- 
rance of  the  fact  that  greenbacks  so 
deposited  are  taxable.  lb. 

Boards  of  equalization  act  Judic- 
ially, and  their  decision  is  conclu- 
sive and  cannot  be  attacked  collat- 
erally unless  their  action  or  deter- 
mination is  impeached  on  the 
ground  of  fraud,  actual  or  construc- 
tive, amounting  to  an  abuse  or  mis- 
use of  power,  or  because  of  a  want 
of     Jurisdiction.    Ludlow  v.  Lewis. 

600 

Complaint  or  suggestion  to  such 
board  is  not  a  condition  precedent 
to  its  action  in  changing  values  for 
gross  inequality.  It  may  take  ac- 
tion on  its  own  motion  or  from  its 
own  knowledge.  lb. 

Boards  of  equalization  can  only 
act  upon  specific  parcels  of  real  prop- 
erty and  only  in  cases  of  gross  in- 
equality and  after  personal  notice. 

lb. 

Members  of  such  board,  acting 
as  such,  are  not  required  to  see  the 
property  or  enter  into  or  upon  it. 
The  only  requirement  of  the  law  is 
that  the  valuations,  when  fixed,  shall 
represent  the  opinion  of  the  board. 

lb. 

In  order  to  set  aside  a  finding  of 
such  board,  where  its  minutes  are 
unimpeitched,  the  proof  must  be 
clear  that  such  finding  is  fraudulent. 

lb. 


The  fact  that  the  Judgment  of 
the  court  differs  from  that  of  the 
board  of  equalization,  respecting  Its 
action  changing  valuation  on  ac- 
count of  gross  inequality,  is  not  suf- 
ficient to  authorize  the  court  to  set 
aside  the  action  of  the  board.        lb. 

The  fact  that  in  order  to  con- 
form to  sec.  2804,  R.  S.,  the  reduc- 
tion made  in  the  tax  value  of  one 
parcel  was  placed  on  numerous  oth- 
er pieces  of  property,  thus  some- 
times necessitating  changes  upon 
entire  streets,  and  the  fact  that  the 
-amounts  added  or  reduced  were 
small,  is  not  suflicient,  as  against 
the  minutes  of  the  board  to  show 
that  there  was  a  systematic  equali- 
zation instead  of  a  correction  of  the 
value  of  the  separate  pieces  of  real 
estate;  nor  to  show  that  the  board 
acted  without  Jurisdiction  because 
there  was  no  gross  inequality.     lb. 

Gross  inequality  is  a  relative 
term;  it  has  no  fixed  meaning  but 
varies  with  varying  circumstances. 

lb. 

Small  additions  or  small  reduc- 
tions of  tax  values  may  become  nec- 
essary by  reason  of  gross  Inequality 
when  compared  to  other  pieces  of 
property,  as  well  as  to  numerous 
other  conditions  which  must  be 
taken  into  consideration  by  the  re- 
viewing boards.  lb. 

TAXPAYERS  ACTION— 

The  provisions  of  sec.  1778,  R. 
S.,  giving  a  taxpayer  a  right  to  in- 
stitute a  suit  when  corporation  coun- 
sel has  refused  to  do  so,  do  not  apply 
to  an  application  for  leave  to  be 
made  parties  for  the  purpose  of  ap- 
pealing a  taxpayer's  action  which 
has  been  fully  argued,  considered 
and  determined;  and  where  It  is  de- 
cided to  abide  by  the  decision  in 
such  action  rendered  by  the  lower 
court  there  is  no  authority  for  fur- 
ther prosecution  by  a  taxpayer. 
Cincinnati  v.  Edison  Elec.  Co.    828 

TELEPHONE  COMPANY— 

Terephone  poles  and  wires  in 
streets  do  not  constitute  an  addition- 
al burden  or  servitude,  requiring 
consents,  or  for  which  an  abutting 
owner  is  entitled  to  compensation. 
Auerbach  v.  Telephone  Co.  389 

The  right  to  decide  whether 
poles  should  be  erected  or  conduits 
constructed  in  the  streets,  for  the 
purpose  of  making  possible  inter- 
communication between  citizens  by 
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TELEPHONE  COMPANY— Cont'd. 

means  of  telephone,  lies  with  the 
city  in  the  discharge  of  the  trust 
which  attaches  to  the  fee  in  the 
streets.  It  is  a  practical  question  in 
which  no  question  of  law  is  involved. 

lb. 

Under  sees.  3454  and  3471.  R.  S., 
a  telephone  company  may  construct 
its  lines  and  place  its  poles  along 
and  upon  a  public  road;  but  it  is  sub- 
ject to  the  reasonable  restriction 
that  it  shall  not  thereby  incommode 
the  public  in  the  use  of  such  road. 
Monahan   v.    Miami    Telephone   Co. 

532 

In  placing  a  particular  pole 
within  the  limits  of  public  road,  the 
company  is  bound  to  consider  the 
condition  of  the  road  at  that  point 
at  the  different  seasons  of  the  year, 
its  direction,  curvature,  width,  grade, 
slope,  the  position  of  its  side  drains 
or  ditches,  if  any,  and,  in  view  of  all 
the  facts,  to  so  locate  the  pole  as  not 
to  unnecessarily  or  unreasonably  in- 
terfere with  or  obstruct  public  travel; 
but  it  is  not  bound  to  anticipate 
every  possible  accident  that  may  oc- 
cur to  passing  persons  or  vehicles. 

lb. 

If  such  company,  in  placing  or 
maintaining  its  poles  along  or  upon 
the  public  road,  fails  to  exercise  such 
care,  and  places  one  of  its  poles  in 
position  in  which  a  reasonably  care- 
ful and  prudent  person,  looking  to 
the  convenience  and  safety  of  the 
traveling  public,  would  not  have 
placed  it,  and  a  traveler  upon  the 
road  is  injured,  in  person  or  prop- 
erty, by  striking,  driving  or  run- 
ning against  such  pole,  without  neg- 
ligence on  his  part,  the  company  is 
liable  for  such  injury.  lb. 

A  provision  in  an  ordinance 
granting  a  franchise  to  a  telephone 
company,  requiring  such  company, 
so  long  as  it  exercises  the  rights  and 
privileges  of  the  franchise,  to  place 
and  maintain  on  its  poles  or  in  its 
conduits,  police  and  fire  alarm  wires 
for  the  city,  is  in  violation  of  the  last 
clause  of  sec.  3461,  R.  S.,  providing 
that  **nothing  in  this  section  shall 
be  so  construed  as  to  authorize  any 
municipal  corporation  to  demand  or 
receive  any  compensation  for  the 
use  of  a  street,  alley  or  public  way, 
beyond  what  may  be  necessary  to 
restore  the  pavement  to  its  former 
state  of  usefulness."  Telephone  Co., 
In  re.  831 


TRADE-l^IARKS— 

If  one  has  made  of  his  own  name 
a  trade-mark  and  then  transfer  his 
business  to  another,  in  which  his 
name  has  been  so  used,  the  right  to 
continue  such  use  of  the  name  fol- 
lows the  business.  Burkhardt  v. 
Burkhardt  84 

Where  a  firm  sold  its  business, 
including  the  good  will  and  right  to 
a  trade-mark  having  in  the  name 
of  a  member  of  the  firm,  to  a  corpor- 
ation, which  was  subsequently 
placed  in  the  hands  of  receiver,  and 
its  business  and  good  will  sold  as  a 
going  concern,  the  trademark,  and 
the  use  of  the  name  as  part  of  It, 
passes  to  the  purchaser  at  judicial 
sale.  lb. 

A  petition  in  an  action  for  an  in- 
junction to  restrain  the  infringement 
of  a  certain  trade-mark,  in  the  form 
of  cuts  used  to  illustrate,  alleging 
that  the  cuts  were  used' by  defend- 
ants in  "advertisements  and  circu- 
lars" states  but  one  cause  of  action. 
Robinson  v.  Harrison.  701 

Tho  use  of  the  cuts  in  circulars 
is  not,  under  the  allegations  of  the 
petition,  a  mere  incident  subsequent 
to  the  advertisement  or  divisible 
from  it.  The  whole  matter  is  insep- 
arable, and  the  use  of  cuts  in  adver- 
tisements or  circulars  is  part  of  the 
same  transaction.  lb. 

While  geographical  or  generic 
names  cannot  be  subject  of  a  trade- 
mark, a  person  may  be  restrained 
from  using  such  words  in  unfair 
competition,  as  where  the  public,  by 
the  use  of  such  words,  are  led  to  sup- 
pose that  they  are  buying  the  goods 
of  one  person  when  in  fact  they  are 
buying  the  goods  of  another.  Shoe 
Co.  V.  Shoe  Co.  579 

The  right  to  an  injunction 
against  the  use  of  certain  trade- 
name does  not  proceed  upon  the 
ground  of  an  infringement  of  a  trade- 
mark, but  upon  the  ground  of  fraud, 
and  that  equity  will  not  permit  one. 
aside  from  any  question  of  trade- 
mark, to  palm  off  his  goods  as  the 
goods  of  another.  lb. 

AMiere  a  petition  to  enjoin  the 
use  of  a  trade-name  does  not  allege 
intent  to  deceive,  and  does  not  allege 
that  defendant  was  notified  that  the 
use  of  the  name  Is  misleading  the 
public  into  believing  they  are  deal- 
ing with  the  plaintiff,  it  is  a  matter 
of  doubt  whether  a  cause  of  action  is 
stated.  lb. 
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The  names  Cincinnati  Vlci 
Shoe  Co.,  and  Cincinnati  Shoe  Co., 
are  not  indentical,  since  the  first 
named  company  would  sell  only  a 
part  of  the  shoes  sold  in  such  shoe 
store  as  is  indicated  by  the  name  of 
the  latter  company.  lb. 

And  were  an  injunction  to  issue, 
it  should  be  only  against  the  use 
of  the  trade  name  in  such  a  way  as 
to  mislead  the  public  into  believing 
that  the  goods  sold  were  the  goods 
of  plaintiff.  lb. 

Any  intimation  which  may  or 
c^n  produce  upon  the  mind  of  the 
purchaser  of  ordinary  caution  the 
impression  and  belief  that  the  imi- 
tating label  is  that  of  a  trademark 
owner,  with  whose  goods  he  is 
familiar,  will  constitute  an  infringe- 
ment. Cigar  Maker's  Int.  Union  of 
A.  V.  Burkhardt.  459 

As  labels  are  arbitrarily  adopted 
for  the  sole  purpose  of  indicating 
origin  or  ownership,  the  rule  is 
more  strictly  followed  and  less 
latitude  is  allowed  to  imitations. 

lb. 

The  use  of  the  name  "La 
Camerita"  to  designate  a  5  cent 
cigar  will  not  be  enjoined  as  an  in- 
fringement on  the  name  "Carmenci- 
ta,"  used  to  designate  a  10  cent 
cigar,  where  there  is  no  such  sim- 
ilarity of  designs  and  labels  as 
would  deceive  the  public  and  no 
fraud  or  effort  to  deceive.  Brown 
Bros  Co.  V.  Bucher.  362 

Where  a  corporation  adopts  the 
name  of  a  stockholder,  with  the 
latter's  consent,  as  part  of  the  cor- 
porate name,  another  corporation, 
of  which  such  stockholder  becomes 
a  member,  engaged  in  the  same 
business,  may  be  enjoined  from  the 
use  of  such  name,  if  the  nam^s  of 
the  two  corporations,  while  not 
identical,  are  likely  to  be  mistaken 
for  one  another.    Thayer  v.  Thayer. 

288 

TRESPASS— 

Although  the  affidavit,  in  a 
prosecution  for  shooting  or  hunting 
on  the  lands  of  another,  describes 
complainant  aa  the  owner  of  the 
premises,  it  is  not  necessary  to 
show  that  he  was  the  owner  in  fee. 
Fogarty  v.  State.  477 

The  word  "owner"  is  applicable 
to  a  lessor  estate  and  the  fact  that 
complainant  was  in  possesion  as 
lessee  is  sufficient  to  sustain  the 
prosecution.  lb. 


A  prosecution  under  sec.  6966 
R.  S.,  for  shooting  or  hunting  upon 
the  lands  of  another  whicn  simply 
provides  punishment  for  an  unlaw- 
ful entry  upon  the  lands  of  another, 
locality  and  place  are  not  essential 
ingredients  of  the  ofFense,  and  no 
particular  description  of  the  land  is 
necessary.  lb. 

TRIALr— 

It  is  not  an  abuse  of  discretion 
for  the  trial  judge  to  insist  that  a 
case  go  to  trial  at  the  time  the 
reply  is  filed,  where  there  is  nothing 
in  the  reply  which  counsel  must  not 
have  certainly  expected.  Rosen- 
baum  V.  Pendleton.  642 

TRUANCY— 

The  intent  of  sec.  4022  R.  S.,  the 
truancy  law,  as  amended,  87  O.  L., 
144,  is  to  secure  the  trial  of  parents, 
charged  with  having  failed  to  cause 
their  children  to  attend  school,  with- 
in the  district  where  the  ofTense 
occurs  and  the  court  may  insert 
proper  punctuation  to  give  said 
statute  that  efTect.    Grahn  v.  State. 

816 

TRUSTS— 

When  the  duty  of  bringing  a 
suit  devolves  upon  one  in  a  trust 
capacity,  and  he  fails  or  refuses  to 
proceed,  the  necessary  steps  may  be 
taken  by  the  beneficiary.  Lorenz  v. 
Reynolds.  540 

Where  property  in  the  hands  of 
receivers  is  sold  by  order  of  court, 
and  the  purchaser  makes  an  assign- 
ment before  completing  his  pay- 
ments, jurisdiction  of  unpaid  pur- 
chase money  is  exclusive  in  the 
court  in  which  the  property  was  sold. 
In  re.  Brewing  Co.  519 

Trust  funds  can  be  followed  so 
long  as  they  can  be  identified,  and 
the  purpose  of  the  trust  fastened 
upon  the  property  into  which  the 
funds  may  be  traced.  lb. 

But  where  the  identity  is  lost 
and  no  particular  property  or  fund 
can  be  pointed  out  as  embracing  the 
trust  fnuds,  then  the  cestui  will 
stand  on  no  better  footing  than 
other  creditors.  lb. 

Funds  collected  by  assignor, 
previous  to  his  assignment,  for  and 
on  accounts  belonging  to  receivers 
from  whom  he  purchased  the  prop- 
erty and  to  whom  he  was  still  In- 
debted fgr  purchase  money,  lose 
their  trust  character  when  mingled 
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TRUSTS— Continued, 
with  other  funds  in  the  hands  of  the 
assignor,  and  the  receivers  beings 
unable  to  trace  such  funds  into  any 
particular  property  or  fund,  are  on 
an  equal  footing  with  general  cred- 
itors, lb. 

A  trustee  of  the  mortgage  and 
bonds  of  a  corporation,  with  power 
to  foreclose,  has  no  legal  capacity 
to  maintain  an  action  in  behalf  of 
the  bondholders  for  a  personal 
Judgment  against  one  who  purchased 
the  prope^y  at  an  assignee's  sale 
and  as  part  of  the  purchase  price 
assumed  and  agreed  to  pay  the 
bonds,  the  promise  running  not  to 
the  trustee  but  to  grantor.  Conner 
V.    Bramble.  516 

A  trusteeship,  such  as  the  one 
referred  to,  does  not  extend  to  pur- 
suing remedies  at  law  outside  and 
not  secured  by  the  mortgage.         lb. 

Such  a  right  of  action  exists  in 
favor  of  the  individual  owners  of  the 
bonds  as  the  only  real  parties  in 
Interest  lb. 

Under  a  conveyance  of  a  house 
and  lot  to  a  church  upon  condition, 
among  others,  that  '4n  case  it  shall 
be  deemed  best  at  any  time  in  future 
to  sell  said  premises,  the  proceeds 
arising  from  such  sale  shall  not  be 
used  for  the  purpose  of  liquidating 
the  debts  of  the  church  •  •  'but 
shall  be  reinvested"  and  only  the 
income  used  for  church  purposes, 
with  the  further  provision  that  prop- 
erty shall  revert  to  grantor  upon 
failure  to  carry  out  the  conditions 
of  the  conveyance,  money  realized  as 
payments  on  a  lease  with  privilege 
of  purchase,  which  was  subsequently 
abandoned  and  the  payments  for- 
feited, is  principal,  not  income,  and 
become  part  of  the  corpus  of  the 
trust    In  re.  Congregational  Church. 

253 

TURNPIKES— 

Property  owners  within  the 
district  assessable  for  a  turnpike, 
and  whose  names  are  rightly  upon 
the  duplicate,  cannot  in  a  court  of 
equity,  object  that  their  names  were 
placed  on  the  duplicate  irregularly. 
Dawson  t.  Barron.  706 

Churches  without  parsonages 
are  not  freehold  taxpayers,  within 
the  meaning  of  sec.  4779  R.  S.,  relat- 
ing to  petitions  for  turnpike  im- 
provements. Churches  with  par- 
sonages are,  therefore,  the  only  ones 
which  can  be  counted  for  or  s^gainst 
fluch  improvements.  lb. 


The  time  to  which  an  assessment 
for  a  turnpike  can  be  extended  is 
governed  by  the  law  in  force  at  the 
time  the  improvement  was  under- 
taken, lb. 

Property  owners  who  have 
signed  a  petition  for  a  turnpike,  are 
not  thereby  estopped  from  question- 
ing their  liability  under  the  assess- 
ment upon  the  ground  that  the  com- 
missioners did  not  have  purisdic- 
tion  for  want  of  a  majority  of 
names  upon  the  petition.  lb. 

In  determining  the  boundaries 
to  be  assessed  for  turnpike  improve- 
ments, the  line  should  be  drawn  at 
a  right  angle  to  the  last  course  of  the 
road  and  the  end  of  the  improve- 
ment. Ih. 

A  reservation  by  an  owner  of 
land,  in  granting  a  right  of  way  for 
a  toll  road,  that  she  and  her  descend- 
ants shall  have  the  right  to  pass 
without  payment  of  toll  through  the 
gate  to  be  located  within  the  tract  ia 
an  imposing  of  one  easement  upon 
another;  and  the  privilege  of  passing 
without  payment  of  toll  can  not  be 
claimed  by  descendants  more  remote 
than  the  children  who  owned  the 
fee  subject  to  the  dower  interest 
of  their  mother,  by  whom  the  grant 
was  made.    Turpin  v.  Bridge  Co. 

668 

Descendants  of  the  orginal 
grantor  of  such  a  grant  are  not 
privy  to  the  contract  for  free  passage 
over  the  road  unless  they  were 
capable  of  being  ascertained  and 
their  interests  were  of  a  fixed  and 
definite  nati\re  at  the  time  the  agree- 
ment was  made,  and  children  of  the 
third  generation  do  not  come  within 
that  class.  lb. 

Where  the  limits  of  a  city  are 
extended  and  a  toll  house  is  brought 
within  eighty  rods,  whereby  the  toll 
road,  then  in  operation,  becomes  a 
public  street  upon  which  no  toll  can 
thereafter  be  taken,  the  compensa- 
tion to  be  awarded  therefor  is  the 
fair  and  reasonable  cash  value  at 
the  date  of  the  appropriation  of  the 
property,  and  damages,  if  any,  to  the 
residue.  C,  C.  &  W.  Turnpike  Co. 
V.  Cincinnati.  259 

The  damages  in  such  cases  can- 
not be  ascertained  by  the  ordinary 
rule,  i.  e.,  market  value,  and  two 
methords  should  be  adopted:  One, the 
direct  method,  by  ascertaining  in  de- 
tail, and  separately,  the  value  of  the 
franchise  on  the  portion  of  the  road 
appropriated,  its  Utie,  in  fee  or  as  an 
easement  the  value  of  metals  or 
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materials  on  the  road  bed,  includ- 
ing grading,  cutting  and  filling, 
value  of  bridges,  toll  house  and 
culverts.  lb. 

The  other,  a  capitalization 
method,  fixing  the  capital  invest- 
ment of  the  property  involved 
from  the  net  earnings,  capitalizing 
.  such  earnings  at  such  percentage 
as  the  premanency  of  the  investment 
for  the  future  will  justify.  lb. 

Having  ascertained  the  value  by 
the  direct  method,  the  Jury  may  and 
should  compare  such  value  with  the 
value  ascertained  by  the  capitaliza- 
tion method  in  determining  the  dam- 
ages to  be  awarded.  lb. 

The  value  of  the  toll  house, 
situate  partly  on  land  sought  to  be 
•  appropriated  and  partly  on  adjoin- 
ing land,  should  be  estimated 
separately,  permitting  the  owner  to 
retain  and  remove  the  building  or 
accept  the  value  thereof.  lb. 


UNION  DEPOT  COMPANY— 

Union  depot  companies  exist  by 
virtue  of  legislative  authority.  They 
possess  no  powers  other  than  those 
conferred  by  statute,  and  clearly 
defined,  except  such  as  are  incidental 
and  necessary  to  the  carrying  out  of 
prescribed  powers.  Snyder  v.  Union 
Depot  Co.  63 

When  such  company  is  incor- 
porated it  is  clothed  with  power  to 
appropriate  land,  in  order,  to  carry 
out  its  object,  and  it  is  an  inference 
of  law,  from  the  extent  of  the  power 
conferred,  and  the  subject  matter  of 
the  grant,  that  the  depot  is  for  public 
accommodation,  and  that  benefits 
and  privileges  will  be  extended  to 
all  alike.  lb. 

A  contract,  by  such  company, 
with  a  transfer  company,  respecting 
the  conduct  of  that  business,  is  in- 
cident to  the  carrying  out  of  the 
public  duties  of  a  depot  company, 
and  is  not  illegal  unless  it  is  in- 
jurious to  the  public  by  creating  a 
monopoly,  through  the  stifling  of 
competition,  or  otherwise.  lb. 

A  contract  made  by  such  com- 
pany with  one  transfer  company,  to 
the  exclusion  of  others,  is  illegal.  lb. 

Any  prohibition  of  the  owners 
of  transfer  vehicles,  in  the  free 
right  to  enter  and  depart  from  such 
depot,  In  the  plying  of  their  trade, 
exceeds  the  power  of  regulation  con- 
ferred by  sec.  3450,  R.S.,  and  becomes 
discrimination;  it  is  in  restraint  of 
trade  and  is  the  creating  of  a  mono- 
poly, lb. 


The  right  of  the  depot  company 
to  control  the  conduct  of  hackmen, 
to  avoid  a  crowded  or  unwieldly  con- 
dition of  things,  ought  not  to  be 
seriously  questioned,  but  this  should 
be  done  without  such  discrimination 
as  must  result  in  the  creation  of  a 
privileged  or  exclusive  class.         lb. 

It  does  not  follow,  necessarily, 
that  because  all  hackmen  must  be 
treated  alike,  that  the  right  to  sell 
newspapers  or  refreshments  must  be 
extended  to  all  alike.  The  former 
is  incidental  to  the  main  contract, 
whilp  the  latter  has  no  appropriate 
connection  with  the  engagements  of 
the  passenger  and  the  common 
carrier.  ib. 


VENDOR'S  LIEN— 

There  is  no  such  thing  in  law 
as  a  vendor's  lien  relating  to  per- 
sonal property.  In  re,  Assignment 
of  Reefer.  326 

VENUE>— 

The  end  sought  to  be  obtained 
by  the  enactment  of  sec.  5033,  R.  S., 
providing  for  a  change  of  venue  in 
a  suit  by  or  against  a  corporation,  is 
to  do  exact  justice  between  the 
parties  and  place  the  venue  of  trial 
where  it  will  be  absolutely  fair  as 
between  them.  Wilson  v.  Street  Ry. 
Co.  640 

In  such  cases,  where  a  change  of 
venue  is  required,  and  defendant 
corporation  is  taken  from  the  county 
of  its  residence,  the  suit  should  not 
be  taken  into  the  county  and  to  the 
place  of  residence  of  plaintiff,  when 
there  are  two  other  adjoining 
counties  equally  within  the  pro- 
visions of  the  statute.  lb. 

The  words  "most  convenient"  as 
used  in  sec.  5033  R.  S.,  relating  to 
change  of  venue  are  to  be  taken  in 
the  sense  of  most  suitable,  becoming 
or  appropriate,  and  not  In  the 
sense  of  physical  ease.  ib, 

V1E3RDICT— 

Section  5201,  R.  S.,  providing 
that  "in  all  cases  when  requested 
by  either  party,  the  court  shall  in- 
struct the  jurors,  if  they  render  a 
general  verdict,  to  find  specially 
upon  particular  questions  of  fact,  to 
be  stated  in  writing,"  while  manda- 
tory on  the  court,  does  not  permit 
counsel  to  submit  to  the  jury  ques- 
tions which  relate  to  mere  evidental 
facts.     Hauk  v.  Norwood.  820 
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VERDICT— Continued. 

It  should  be  restricted  to  those 
ultimate  facts  upon  which  the  rights 
of  the  parties  directly  depend,  unless 
a  probative  fact  is  such  that  an 
ultimate  fact  necessarily  results 
therefrom,  and  the  court  could  infer 
such  ultimate  fact  as  a  matter  of 
law.  lb. 

A  fact  which  merely  tends  to 
prove  a  fact  in  issue  cannot  be  said 
to  be  Inconsistent  with  a  general 
verdict.  lb. 

Jurors  might  agree  upon  a 
general  verdict  and  yet  not  reach 
their  conclusions  by  the  same 
reasoning  and  to  require  unanimity 
in  each  of  the  successive  steps  lead- 
ing to  the  result  would  amount  to 
cross  examination  and  be  destruc- 
tive of  the  system  of  jury  trials. 

lb. 

While  the  scintilla  rule  of  evi- 
dence governs  in  Ohio,  yet  where 
the  evidence  introduced  is  undiST 
puted,  consisting  of  the  laws  of 
another  state,  the  decisions  and 
records  of  its  courts,  then  it  be- 
comes the  duty  of  the  trial  court  to 
construe  and  deduce  from  them  the 
rules  of  law  which  they  establish, 
«ind  if  upon  this  construction  no 
liability  of  the  defendant  appears, 
a  motion  to  instruct  the  jury  to  re- 
turn a  verdict  for  the  diefendant 
should  be  granted.  Nienaber  v. 
Tarvin.  561 

WAGES— 

An  assignment  of  wages  which 
may  be  earned  under  a  contract  of 
employment  not  in  existence  when 
the  assignment  was  made,  relates 
to  a  mere  expectancy,  not  coupled 
with  any  present  interest,  and  is 
void.     Tolman  v.  Roofing  Co.       501 

WATER-COURSE>— 

A  water-course  is  a  stream  of 
water  usually  flowing  in  a  definite 
channel,  having  a  bed  and  sides  or 
banks,  and  discharging  itself  into 
some  other  stream  or  body  of  water. 
Dissette  v.  Lowrie.  545 

The  flow  of  water  need  not  be 
constant  but  must  be  something 
more  than  a  mere  surface  drainage 
occasioned  by  extraordinary  causes. 
There  must  be  substantial  indica- 
tions of  the  existence  of  a  stream 
which  is  ordinarily  a  moving  body 
of  water.  lb. 

Evidence  that  land  was  low  and 
wet  in  places,  and  that  the  water 


accumulated  in  and  ran  through  It 
most  of  the  year,  without  a  defined 
channel,  making  the  land  swampy 
and  overgrown  with  bushes,  etc.,  and 
that  the  water  from  this  source  had 
been  collected  and  ran  in  a  drain 
into  a  small  lake,  maintained  by  a 
dam  on  plaintiff's  land,  is  not  suffi- 
cient to  establish  a  natural  water- 
course within  the  meaning  of  th^ 
law.  lb. 

In  the  absence  of  express  con- 
tract and  positive  legislation  as  be- 
tween proprietors  of  adjoining  lands, 
the  law  recognizes  no  correlative 
rights  in  respect  to  underground 
waters  percolating,  oozing  or  filter- 
ing through  the  earth.  lb. 

Where  a  land  owner,  in  improv- 
ing his  property,  cuts  off  or  diverts 
underground  waters  which  have 
been  accustomed  to  percolate  and 
ooze  through  his  land  to  the  land  of 
an  adjoining  proprietor  and  there  to 
form  the  source  of  a  spring  or 
rivulet,  the  damage  thereby  occas- 
ioned to  such  adjoining  proprietor 
is  damnum  absque  injuria,  lb. 

The  rule  of  law  in  regard  to 
water-courses  and  the  rights,  duties 
and  obligations  of  riparian  propriet- 
ors, depends  very  much  upon  circum- 
stances, lb. 

The  measure  of  right  in  regard 
to  streams  and  brooks  in  the  country, 
for  instance,  in  farming  communi- 
ties and  where  owners  are  engaged 
in  agricultural  pursuits,  the  raising 
of  stock,  can  hardly  be  taken  as  the 
measure  of  right,  duty  and  obliga- 
tion in  urban  communities  and  upon 
th6  outskirts  of  a  city.  lb. 

In  Ohio,  the  owner  of.  land  upon 
the  banks  of  a  navigable  stream 
owns  the  soil  under  the  water  to  the 
center  of  the  stream.  Gawn  v. 
Wilson.  683 

Riparian  owners  have  the  right 
of  access  to  and  from  navigable 
rivers  and  cannot  be  deprived 
thereof  without  due  compensation. 

I' 

The  law  cannot  limit  the  ordi 
narily  absolute  dominion  of  the 
owner  of  the  soil,  in  respect  to 
things  concealed  In  the  earth,  nor 
recognize  the  adjoining  proprietor 
as  having  claims  upon  or  rights  in 
a  thing  passing  under  the  surface 
of  his  neighbors  land,  the  existence 
of  which  was  first  revealed  by  the 
very  act  which  would  constitute 
the  subject  matter  of  his  complaint. 
Wyandot  Club  v.  Sells.  106 
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An  underground  stream  of 
\rater  flowing  In  a  well  defined  and 
known  channel  is  governed  by  the 
same  rules  of  law  that  governs 
streams  flowing  upon  the  surface  of 
the  earth.  lb. 

Percolating  waters  are  those 
which  pass  through  the  ground, 
beneath  the  surface  of  the  earth, 
without  definite  channels.  lb. 

Percolating  waters  and  those 
whosft  sources  are  unknown  or  whose 
channels  are  undefined  and  whose 
course  is  not  known  or  notorious, 
belong  to  the  realty  in  which  they 
are  found.  lb. 

The  rules  of  law  applicable  to 
percolating  waters  govern  those 
streams  which  have  definite  chan- 
nels, but  the  course  of  which  is  un- 
known and  unascertainable.  lb. 

Where  there  is  nothing  to  show 
that  the  waters  of  a  spring  or  well 
are  supplied  by  any  defined  flowing 
stream,  the  presumption  is  that  they 
have  their  source  in  the  ordinary 
percolations  of  water  through  the 
soil.  lb. 

The  burden  is  on  plaintiff,  to 
show  that  without  an  excavation  or 
having  recourse  to  abstruse 
speculations  of  speciflc  persons, 
men  of  ordinary  powers  and  attain- 
ments would  known  or  could,  with 
reasonable  diligence  ascertain  that 
the  stream,  when  it  emerges  into 
light,  comes  from  and  has  flowed 
through  a  permanent,  definite  and 
well  defined  channel.  lb. 

The  word  "notorious"  as  used 
in  reference  to  aa  subterranean 
stream,  means  that  which  is  publicly 
or  generally  known  and  spoken  of. 

lb. 

The  term  "known,"  which  is 
here  not  synonomous  with  "visible," 
refers  to  knowledge  by  reasonable 
inference.  lb. 

Malice  has  no  bearing  in  an 
action  for  diverting  a  water-course 
except  upon  the  question  of  damages, 
when,  if  it  appears,  plaintiff  may 
recover  punitive  damages,  including 
attorney  fees.  lb. 

WILLS— 

In  an  action  to  set  aside  a  will, 
in  which  there  is  a  legal  presumption 
in  favor  of  the  will,  there  is  nothing 
for  the  Jury  to  consider  until  such 
evidence  is  brought  as,  in  the  judg- 


words,  something  more  than  a  mere 
8ci7itiUa.  Beresford  v.  Stanley.  134 
By  undue  infiuence  the  law 
means  an  influence  which  substi- 
tutes the  wishes  of  another  for  the 


judgment  of  the  testator. 


lb. 


While  the  presumption  is,  in  the 
absence  of  other  showing,  that  a 
man  leaves  his  property  to  his  heirs 
equally,  yet,  in  the  case  at  bar,  the 
will  having  been  partly  destroyed 
by  fire,  and  remaining  portions 
seeming  to  bequeath  the  property 
to  the  widow,  a  deed  from  her  to  the 
eldest  son,  drawn  by  a  lawyer  who 
made  an  examination  of  the  will 
before  it  was  partly  destroyed, 
prior  to  making  the  deed,  is  suffi- 
cient to  establish  title  in  such  eldest 
sen.     Friednour  v.   Friednour.     466 


WITNESS— 

In  the  trial  of  a  husband  upon 
the  charge  of  having  committed  a 
robbery  upon  his  wife,  the  latter  is 
a  competent  witness  for  the  state 
and  may  testify  to  everything  which 
occurred  at  the  time  and  place  of 
the  alleged  robbery.    State  v.  Smith. 

749 

WORDS— 

The  word  "appurtenances"  has 
a  technical  slgniflcation,  and  when 
strictly  considered  relates  to  real 
estate  and  not  to  personal  property. 
Railroad  Co.  v.  Railroad  Co.  493 

The  word  "notorious,"  as  used 
in  reference  to  a  subterranean 
stream,  mean  that  which  is  publicly 
or  generally  known  and  spoken  of. 
Wyandot  Club  v.  Sells.  106 

The  word  "gospel,"  as  used  in 
sec.  6386,  R.  S.,  designating  the  class 
who  may  receive  license  to  solemnize 
marriages,  does  not  restrict  the  right 
to  christian  ministers.  Relnhart, 
In  re.  441 

The  word  as  used  in  its  broadest 
sense  and  means  "any  minister  of 
religion."  lb. 

The  term  "ordained  minister," 
in  the  marriage  laws  of  Ohio,  has 
no  regard  to  any  particular  form  of 
administering  the  rite  or  any  special 
form  of  ceremony.  lb. 

The  words  "most  convenient"  as 
used  in  sec.  5033  R.  S.,  relating  to 
change  of  venue  are  to  be  taken  in 
the  sense  of  most  suitable,  be- 
coming or  appropriate,  and  not  in 


ment   of   the   court.   Is   capable   of  a    the  sense  of  physical  ease.    Wilson 
unseating  the  presumption;  in  other         v.  Street  Ry.  Co.  640 
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SUBROGATION—Continupd. 

If  a  fund  or  pledge  be  in  the 
hands  of  a  surety  for  his  indemnity, 
the  creditor  may,  if  he  has  no  other 
remedy,  compel  the  application  of 
the  same  to  his  debt.  lb. 

Not  only  is  this  true  of  a  fund 
in  the  hands  of  a  surety  as  indem- 
nity, but  a  creditor  can  follow  the 
funds  of  the  principal  into  the  hands 
of  a  stranger,  and,  if  there  are  no 
priorities,  compel  the  application  of 
the  same  to  the  liquidation  of  his 
debt.  lb. 

Where  the  surety  has  no  funds 
in  his  possession  as  an  indemnity, 
but  only  a  broken  promise  of  the 
principal,  and  a  violation  of  the  con- 
tract on  the  part  of  the  holders  of 
the  indemnity,  in  permitting  the 
principal  to  withdraw  the  same, 
without  the  consent  of  the  surety, 
the  rights  and  liabilities  accruing 
therefrom  are  personal  to  the  surety, 
and  the  creditor  can  not  be  subro- 
gated thereto  or  substituted  for  said 
surety.  lb. 

SUMMONS— 

Where  one  of  the  defendants  in 
a  joint  action  has  been  summoned 
in  the  county  where  such  suit,  was 
brought,  summons  may  issue  to 
other  counties  for  the  remaining  de- 
fendants, as  provided  in  sec.  5039, 
H.  S.  Hoosier  Canning  St  Mfg.  Co. 
V.  Donovan.  59 

Service  of  summons  upon  the 
executors  of  a  defendant  who  has 
died  since  the  action  was  com- 
menced, without  having  his  death 
suggested  on  the  record  and  the  ac- 
tion revived  against  his  estate,  is  a 
service  upon  a  person  not  a  party  to 
the  case  and  is  subject  to  demurrer. 
Brown,  In  re.  810 

When  a  corporation  is  properly 
sued  with  another  defendant  in  the 
eounty  where  such  other  defendant 
resides,  or  has  its  place  of  business, 
a  summons  may  be  served  upon  the 
corporation  in  the  county  where  its 
principal  place  of  business  is  locat- 
ed.   Baldwin      v.      Commissioners. 

620 

Section  5026,  R.  S.,  as  amended, 
98,  O.  L.,  125.  providing  for  service 
upon  corporations,  should  be  con- 
strued in  connection  with  sec.  5938, 
R.  S.,  providing  for  services  upon 
joint  defendants,  some  of  whom  are 
outside  the  county.  lb. 

SURETIES— 

The  provisions  of  sec.  5833,  R. 
S.,  relating  to  notice  to  creditors  to 


commence  action,  is  not  available 
in  behalf  of  a  surety  unless  his  lia- 
bility as  surety  be  evidenced  by  the 
same  written  instrument  which  evi- 
dences the  liability  of  the  principal 
debtor.    Morrison  v.  Bank.  31 

)  Except  as  provided  in  sec.  5833, 

R.  S.,  the  rule  that  a  failure  on  the 
part  of  the  creditor  to  proceed  with- 
in a  reasonable  time  against  the 
principal  debtor,  after  notice  so  to 
do  by  the  surety,  followed  by  said 
principal  debtor's  insolvency,  will 
release  the  surety,  is  not  the  law  in 
Ohio.  lb. 

-V  violation  of  the  contract  to 
indemnify  the  surety  on  a  replevin 
bond,  gives  the  surety  a  right  of  ac- 
tion whenever  he  is  called  upon  to 
pay  a  judgment  by  virtue  of  the 
bond.  Shillito  Co.  v.  Lithographing 
Co.  T 

TAXATION— 

Tax  laws  exacting  forfeitures 
are  classed  with  penal  laws  in  this 
state,  and  must  be  strictly  con- 
strued.   Mathers  v.  Bull.  403 

Under  sec.  2864,  R.  S.,  permit- 
ting county  auditors  in  Cuyahoga 
and  Hamilton  counties  to  advertise 
delinquent  lands  for  tax  sale  be- 
tween December  20th  and  the  first 
Monday  in  February,  and  sec.  2870, 
R.  S.,  instructing  the  treasurer  of 
Cuyahoga  county  to  begin  such  sale 
on  the  first  Monday  in  Pebruary, 
and  all  other  county  treasurers  on 
the  third  Tuesday  in  January,  a  sale 
in  Hamilton  county  on  the  first  Mon- 
day in  February  is  invalid.  lb. 

Even  if  the  sections  were  con- 
strued in  pari  materia,  sec  2870 
could  not  be  extended  to  Hamilton 
county.  Ih. 

The  tax  sale  being  invalid,  for 
reasons  stated,  the  purchaser  is  reg- 
ulated to  his  remedy  under  sec.  2880. 
R.  S.,  providing  that  such  purchaser  I 
shall  be  entitled  to  receive  from  the 
proprietor  of  the  land  the  amount  of 
taxes,  interest  and  penalty.  lb. 

The  county  treasurer,  in  con- 
ducting the  sale  held  to  be  invalid, 
is  protected  by  law  in  thus  discharg- 
ing his  duty  as  he  understood  it  lb. 

Purchasers  of  invalid  tax  certif- 
icates receiving  the  same  subsequent 
to  the  commencement  of  an  action 
to  quiet  title  to  the  land  in  question, 
are  subject  to  the  rule  of  lis  pendem, 
and  to  the  rule  as  to  payment  of 
costs  after  a  legal  tender  of  the 
amount  due.  lb. 
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Under  sec.  2858,  R.  S.,  permit- 
ting the  county  commissioners  to 
authorize  the  county  treasurer  to 
employ  collectors  of  delinquent  taxes 
upon  personal  property,  the  treas- 
urer may  appoint  as  many  collectors 
as  he  sees  fit    Brady     v.     French. 

195 

The  only  way  in  which  a  person 
could  be  relieved  from  taxation  on 
greenbacks,  prior  to  the  act  of  1894 
repealing  their  non-taxability,  was 
that  the  individual  should  retain 
possession  or  ownership  of  the  iden- 
tical greenbacks.  Carpenter  v. 
Lewis.  498 

Greenbacks  deposited  in  a  bank 
and  intermingled  with  other  moneys, 
under  a  certificate  of  deposit  pro- 
viding that  the  depositor  might  re- 
ceive either  the  legal  tender  notes  or 
greenbacks,  were  not  exempt  from 
taxation.  lb. 

The  non-taxability  of  greenbacks 
having  been  repealed  in  1894  an 
omission  to  return  same  for  taxa- 
tion constitutes  a  false  return  and 
the  owner  cannot  now  plead  igno- 
rance of  the  fact  that  gn^eenbacks  so 
deposited  are  taxable.  lb. 

Boards  of  eaualization  act  Judic- 
iall3%  and  their  decision  is  conclu- 
sive and  cannot  be  attacked  collat- 
erally unless  their  action  or  deter- 
mination is  impeached  on  the 
ground  of  fraud,  actual  or  construc- 
tive, amounting  to  an  abuse  or  mis- 
use of  power,  or  because  of  a  want 
of     jurisdiction.    Ludlow  v.   Lewis. 

600 

Complaint  or  suggestion  to  such 
board  is  not  a  condition  precedent 
to  its  action  in  changing  values  for 
gross  inequality.  It  may  take  ac- 
tion on  its  own  motion  or  from  its 
own  knowledge.  lb. 

Boards  of  equalization  can  only 
act  upon  specific  parcels  of  real  prop- 
erty and  only  in  cases  of  gross  in- 
equality and  after  personal  notice. 

lb. 

Members  of  such  board,  acting 
as  such,  are  not  required  to  see  the 
property  or  enter  into  or  upon  it. 
The  only  requirement  of  the  law  is 
that  the  valuations,  when  fixed,  shall 
represent  the  opinion  of  the  board. 

lb. 


The  fact  that  the  judgment  of 
the  court  differs  from  that  of  the 
board  of  equalization,  respecting  its 
action  changing  valuation  on  ac- 
count of  gross  inequality,  is  not  suf- 
ficient to  authorize  the  court  to  set 
aside  the  action  of  the  board.        lb. 

The  fact  that  in  order  to  con- 
form to  sec.  2804,  R.  S.,  the  reduc- 
tion made  in  the  tax  value  of  one 
parcel  was  placed  on  numerous  oth- 
er pieces  of  property,  thus  some- 
times necessitating  changes  upon 
entire  streets,  and  the  fact  that  the 
>  amounts  added  or  reduced  were 
small,  is  not  sufilcient,  as  against 
the  minutes  of  the  board  to  show 
that  there  was  a  systematic  equali- 
zation instead  of  a  correction  of  the 
value  of  the  separate  pieces  of  real 
estate;  nor  to  show  that  the  board 
acted  without  jurisdiction  because 
there  was  no  gross  inequality.     lb. 

Gross  inequality  is  a  relative 
term;  it  has  no  fixed  meaning  but 
varies  with  varying  circumstances. 

lb. 

Small  additions  or  small  redac- 
tions of  tax  values  may  become  nec- 
essary by  reason  of  gross  inequality 
when  compared  to  other  pieces  of 
property,  as  well  as  to  numerous 
other  conditions  which  must  be 
taken  into  consideration  by  the  re- 
viewing boards.  lb. 


In  order  to  set  aside  a  finding  of 
such  board,  where  its  minutes  are 
unimpeitched,  the  proof  must  be 
clear  that  such  finding  is  fraudulent. 

lb. 


TAXPAYERS  ACTION— 

The  provisions  of  sec.  1778»  R. 
S.,  giving  a  taxpayer  a  right  to  In- 
stitute a  suit  when  corporation  coun- 
sel has  refused  to  do  so,  do  not  apply 
to  an  application  for  leave  to  be 
made  parties  for  the  purpose  of  ap- 
pealing a  taxpayer's  action  which 
has  been  fully  argued,  considered 
and  determined;  and  where  it  is  de- 
cided to  abide  by  the  decision  In 
such  action  rendered  by  the  lower 
court  there  is  no  authority  for  fur- 
ther prosecution  by  a  taxpayer. 
Cincinnati  v.  Edison  Elec.  Co.    828 

TELEPHONE  COMPANY— 

Terephone  poles  and  wires  in 
streets  do  not  constitute  an  addition- 
al burden  or  servitude,  requiring 
consents,  or  for  which  an  abutting 
owner  is  entitled  to  compensation. 
Auerbach  v.  Telephone  Co.  889 

The  right  to  decide  whether 
poles  should  be  erected  or  conduits 
constructed  in  the  streets,  for  the 
purpose  of  making  possible  inter- 
communication between  citizens  by 
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TELEPHONE  COMPANY— Cont'd. 

means  of  telephone,  lies  with  the 
city  in  the  discharge  of  the  trust 
which  attaches  to  the  fee  in  the 
streets.  It  is  a  practical  question  In 
which  no  question  of  law  is  involved. 

lb. 

Under  sees.  3454  and  3471,  R.  S., 
a  telephone  company  may  construct 
its  lines  and  place  its  poles  along 
and  upon  a  public  road;  but  it  is  sub- 
ject to  the  reasonable  restriction 
that  it  shall  not  thereby  incommode 
the  public  in  the  use  of  such  road. 
Monahan   v.    Miami    Telephone   Co. 

532 

In  placing  a  particular  pole 
within  the  limits  of  public  road,  the 
company  is  bound  to  consider  the 
condition  of  the  road  at  that  point 
at  the  different  seasons  of  the  year, 
its  direction,  curvature,  width,  grade, 
slope,  the  position  of  its  side  drains 
or  ditches,  if  any,  and,  in  view  of  all 
the  facts,  to  so  locate  the  pole  as  not 
to  unnecessarily  or  unreasonably  in- 
terfere with  or  obstruct  public  travel; 
but  it  is  not  bound  to  anticipate 
every  possible  accident  that  may  oc- 
cur to  passing  persons  or  vehicles. 

lb. 

If  such  company,  in  placing  or 
maintaining  its  poles  along  or  upon 
the  public  road,  fails  to  exercise  such 
care,  and  places  one  of  its  poles  in 
position  in  which  a  reasonably  care- 
ful and  prudent  person,  looking  to 
the  convenience  and  safety  of  the 
traveling  public,  would  not  have 
placed  it,  and  a  traveler  upon  the 
road  is  injured,  in  person  or  prop- 
erty, by  striking,  driving  or  run- 
ning against  such  pole,  without  neg- 
ligence on  his  part,  the  company  is 
liable  for  such  injury.  lb. 

A  provision  in  an  ordinance 
granting  a  franchise  to  a  telephone 
company,  requiring  such  company, 
so  long  as  it  exercises  the  rights  and 
privileges  of  the  franchise,  to  place 
and  maintain  on  its  poles  or  in  its 
conduits,  police  and  fire  alarm  wires 
for  the  city,  is  in  violation  of  the  last 
clause  of  sec.  3461,  R.  S.,  providing 
that  "nothing  in  this  section  shall 
be  so  construed  as  to  authorize  any 
municipal  corporation  to  demand  or 
receive  any  compensation  for  the 
use  of  a  street,  alley  or  public  way, 
beyond  what  may  be  necessary  to 
restore  the  pavement  to  its  former 
state  of  usefulness."  Telephone  Co., 
In  re.  831 


TRADE-MARKS— 

If  one  has  made  of  his  own  name 
a  trade-mark  and  then  transfer  his 
business  to  another,  in  which  his 
name  has  been  so  used,  the  right  to 
continue  such  use  of  the  name  fol- 
lows the  business.  Burkhardt  v. 
Burkhardt  84 

Where  a  firm  sold  its  business, 
including  the  good  will  and  right  to 
a  trade-mark  having  in  the  name 
of  a  member  of  the  firm,  to  a  corpor- 
ation, which  was  subsequently 
placed  in  the  hands  of  receiver,  and 
its  business  and  good  will  sold  as  a 
going  concern,  the  trademark,  and 
the  use  of  the  name  as  part  of  it, 
passes  to  the  purchaser  at  judicial 
sale.  lb. 

A  petition  in  an  action  for  an  in- 
junction to  restrain  the  infringement 
of  a  certain  trade-mark,  in  the  form 
of  cuts  used  to  Illustrate,  alleging 
that  the  cuts  were  used*  by  defend- 
ants in  "advertisements  and  circu- 
lars" states  but  one  cause  of  action. 
Robinson  v.  Harrison.  701 

The  use  of  the  cuts  in  circulars 
is  not,  under  the  allegations  of  the 
petition,  a  mere  incident  subsequent 
to  the  advertisement  or  divisible 
from  it.  The  whole  matter  is  insep- 
arable, and  the  use  of  cuts  in  adver- 
tisements or  circulars  is  part  of  the 
same  transaction.  lb. 

While  geographical  or  generic 
names  cannot  be  subject  of  a  trade- 
mark, a  person  may  be  restrained 
from  using  such  words  in  unfair 
competition,  as  where  the  public,  by 
the  use  of  such  words,  are  led  to  sup- 
pose that  they  are  buying  the  goods 
of  one  person  when  in  fact  they  are 
buying  the  goods  of  another.  Shoe 
Co.  V.  Shoe  Co.  579 

The  right  to  an  injunction 
against  the  use  of  certain  trade- 
name does  not  proceed  upon  the 
ground  of  an  infringement  of  a  trade- 
mark, but  upon  the  ground  of  fraud, 
and  that  equity  will  not  permit  one, 
aside  from  any  question  of  trade- 
mark, to  palm  off  his  goods  as  the 
goods  of  another.  lb. 

Where  a  petition  to  enjoin  the 
use  of  a  trade-name  does  not  allege 
intent  to  deceive,  and  does  not  allege 
that  defendant  was  notified  that  the 
use  of  the  name  is  misleading  the 
public  into  believing  they  are  deal- 
ing with  the  plaintiff,  it  is  a  matter 
of  doubt  whether  a  cause  of  action  Is 
stated.  lb. 
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The  names  Cincinnati  Vici 
Shoe  Co.,  and  Cincinnati  Shoe  Co., 
are  not  indentical,  since  the  first 
named  company  would  sell  only  a 
part  of  the  shoes  sold  in  such  shoe 
store  as  is  indicated  by  the  name  of 
the  latter  company.  lb. 

And  were  an  injunction  to  issue, 
it  should  be  only  against  the  use 
of  the  trade  name  in  such  a  way  as 
to  mislead  the  public  into  beliering 
that  the  goods  sold  were  the  goods 
of  plaintiff.  lb. 

Any  intimation  which  may  or 
can  produce  upon  the  mind  of  the 
purchaser  of  ordinary  caution  the 
impression  and  belief  that  the  imi- 
tating label  is  that  of  a  trademark 
owner,  with  whose  goods  he  is 
familiar,  will  constitute  an  infringe- 
ment. Cigar  Maker's  Int  Union  of 
A.  V.  Burkhardt.  459 

As  labels  are  arbitrarily  adopted 
for  the  sole  purpose  of  indicating 
origin  or  ownership,  the  rule  is 
more  strictly  followed  and  less 
latitude  is  allowed  to  imitations. 

lb. 

The  use  of  the  name  "La 
Camerita"  to  designate  a  5  cent 
cigar  will  not  be  enjoined  as  an  in- 
fringement on  the  name  "Carmenci- 
ta,"  used  to  designate  a  10  cent 
cigar,  where  there  is  no  such  sim- 
ilarity of  designs  and  labels  as 
would  deceive  the  public  and  no 
fraud  or  effort  to  deceive.  Brown 
Bros  Co.  V.  Bucher.  362 

Where  a  corporation  adopts  the 
name  of  a  stockholder,  with  the 
latter's  consent,  as  part  of  the  cor- 
porate name,  another  corporation, 
of  which  such  stockholder  becomes 
a  member,  engaged  in  the  same 
business,  may  be  enjoined  from  the 
use  of  such  name,  if  the  nam^s  of 
the  two  corporations,  while  not 
identical,  are  likely  to  be  mistaken 
for  one  another.    Thayer  v.  Thayer. 

288 

TRESPASS— 

Although  the  affidavit,  in  a 
prosecution  for  shooting  or  hunting 
on  the  lands  of  another,  describes 
complainant  asl  the  owner  of  the 
premises,  it  is  not  necessary  to 
show  that  he  was  the  owner  in  fee. 
Fogarty  v.  State.  477 

The  word  "owner"  is  applicable 
to  a  lessor  estate  and  the  fact  that 
complainant  was  in  possesion  as 
lessee  is  sufficient  to  sustain  the 
prosecution.  lb. 


A  prosecution  under  sec.  6966 
R.  S.,  for  shooting  or  hunting  upon 
the  lands  of  another  whicn  simply 
provides  punishment  for  an  unlaw- 
ful entry  upon  the  lands  of  another, 
locality  and  place  are  not  essential 
ingredients  of  the  offense,  and  no 
particular  description  of  the  land  is 
necessary.  lb. 

TRIALr— 

It  is  not  an  abuse  of  discretion 
for  the  trial  judge  to  insist  that  a 
case  go  to  trial  at  the  time  the 
reply  is  filed,  where  there  is  nothing 
in  the  reply  which  counsel  must  not 
have  certainly  expected.  Rosen- 
baum  V.  Pendleton.  642 

TRUANCY— 

The  intent  of  sec.  4022  R.  S.,  the 
truancy  law,  as  amended,  87  O.  L., 
144,  is  to  secure  the  trial  of  parents, 
charged  with  having  failed  to  cause 
their  children  to  attend  school,  with- 
in the  district  where  the  offense 
occurs  and  the  court  may  insert 
proper  punctuation  to  give  said 
statute  that  effect.    Grahn  v.  State. 

816 

TRUSTS— 

When  the  duty  of  bringing  a 
suit  devolves  upon  one  in  a  trust 
capacity,  and  he  fails  or  refuses  to 
proceed,  the  necessary  steps  may  be 
taken  by  the  beneficiary.  Lorenz  v. 
Reynolds.  540 

Where  property  in  the  hands  of 
receivers  is  sold  by  order  of  court, 
and  the  purchaser  makes  an  assign- 
ment before  completing  his  pay- 
ments, jurisdiction  of  unpaid  pur- 
chase money  is  exclusive  in  the 
court  in  which  the  property  was  sold. 
In  re.  Brewing  Co.  519 

Trust  funds  can  be  followed  so 
long  as  they  can  be  identified,  and 
the  purpose  of  the  trust  fastened 
upon  the  property  into  which  the 
funds  may  be  traced.  lb. 

But  where  the  identity  Is  lost 
and  no  particular  property  or  fund 
can  be  pointed  out  as  embracing  the 
trust  fnuds,  then  the  cestui  will 
stand  on  no  better  footing  than 
other  creditors.  lb. 

Funds  collected  by  assignor, 
previous  to  his  assignment,  for  and 
on  accounts  belonging  to  receivers 
from  whom  he  purchased  the  prop- 
erty and  to  whom  he  was  still  in- 
debted fgr  purchase  money,  lose 
their  trust  character  when  mingled 
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TRUSTS— Continued, 
with  other  funds  in  the  hands  of  the 
assignor,  and  the  receivers  beings 
unable  to  trace  such  funds  into  any 
particular  property  or  fund,  are  on 
an  equal  footing  with  general  cred- 
itors, lb. 

A  trustee  of  the  mortgage  and 
bonds  of  a  corporation,  with  power 
to  foreclose,  has  no  legal  capacity 
to  maintain  an  action  in  behalf  of 
the  bondholders  for  a  personal 
judgment  against  one  who  purchased 
the  property  at  an  assignee's  sale 
and  as  part  of  the  purchase  price 
assumed  and  agreed  to  pay  the 
bonds,  the  promise  running  not  to 
the  trustee  but  to  grantor.  Conner 
Y.   Bramble.  516 

A  trusteeship,  such  as  the  one 
referred  to,  does  not  extend  to  pur- 
suing remedies  at  law  outside  and 
not  secured  by  the  mortgage.         lb. 

Such  a  right  of  action  exists  in 
favor  of  the  individual  owners  of  the 
bonds  as  the  only  real  parties  in 
interest.  lb. 

Under  a  conveyance  of  a  house 
and  lot  to  a  church  upon  condition, 
among  others,  that  "in  case  it  shall 
be  deemed  best  at  any  time  in  future 
to  sell  said  premises,  the  proceeds 
arising  from  such  sale  shall  not  be 
used  for  the  purpose  of  liquidating 
the  debts  of  the  church  •  •  •but 
shall  be  reinvested"  and  only  the 
income  used  for  church  purposes, 
with  the  further  provision  that  prop- 
erty shall  revert  to  grantor  upon 
failure  to  carry  out  the  conditions 
of  the  conveyance,  money  realized  as 
payments  on  a  lease  with  privilege 
of  purchase,  which  was  subsequently 
abandoned  and  the  payments  for- 
feited, is  principal,  not  income,  and 
become  part  of  the  corpus  of  the 
trust    In  re,  Congregational  Church. 

253 

TURNPIKES— 

Property  owners  within  the 
district  assessable  for  a  turnpike, 
and  whose  names  are  rightly  upon 
the  duplicate,  cannot,  in  a  court  of 
equity,  object  that  their  names  were 
placed  on  the  duplicate  irregularly. 
Dawson  t.  Barron.  706 

Churches  without  parsonages 
are  not  freehold  taxpayers,  within 
the  meaning  of  sec.  4779  R.  S.,  relat- 
ing to  petitions  for  turnpike  im- 
provements. Churches  with  par- 
sonages are,  therefore,  the  only  ones 
which  can  be  counted  for  or  against 
fluch  improvements.  lb. 


The  time  to  which  an  assessment 
for  a  turnpike  can  be  extended  is 
governed  by  the  law  in  force  at  the 
time  the  improvement  was  under- 
taken, lb. 

Property  owners  who  have 
signed  a  petition  for  a  turnpike,  are 
not  thereby  estopped  from  question- 
ing their  liability  under  the  assess- 
ment, upon  the  ground  that  the  com- 
missioners did  not  have  puHsdic- 
tion  for  want  of  a  majority  of 
names  upon  the  petition.  lb. 

In  determining  the  boundaries 
to  be  assessed  for  turnpike  improve- 
ments, the  line  should  be  drawn  at 
a  nght  angle  to  the  last  course  of  the 
road  and  the  end  of  the  improve- 
ment lb. 

A  reservation  by  an  owner  of 
land,  in  granting  a  right  of  way  for 
a  toll  road,  that  she  and  her  descend- 
ants shall  have  the  right  to  pass 
without  payment  of  toll  through  the 
gate  to  be  located  within  the  tract  is 
an  imposing  of  one  easement  upon 
another;  and  the  privilege  of  passing 
without  payment  of  toll  can  not  be 
claimed  by  descendants  more  remote 
than  the  children  who  owned  the 
fee  subject  to  the  dower  interest 
of  their  mother,  by  whom  the  grant 
was  made.    Turpin  v.  Bridge  Co. 

668 

Descendants  of  the  orginal 
grantor  of  such  a  gprant  are  not 
privy  to  the  contract  for  free  passage 
over  the  road  unless  they  were 
capable  of  being  ascertained  and 
their  interests  were  of  a  fixed  and 
definite  nati\re  at  the  time  the  agree- 
ment was  made,  and  children  of  the 
third  generation  do  not  come  within 
that  class.  Ih. 

Where  the  limits  of  a  city  are 
extended  and  a  toll  house  is  brought 
Tvithln  eighty  rods,  whereby  the  toll 
road,  then  in  operation,  becomes  a 
public  street  upon  which  no  toll  can 
thereafter  be  taken,  the  compensa- 
tion to  be  awarded  therefor  is  the 
fair  and  reasonable  cash  value  at 
the  date  of  the  appropriation  of  the 
property,  and  damages,  if  any.  to  the 
residue.  C,  C.  &  W.  Turnpike  Co. 
V.  Cincinnati.  259 

The  damages  In  such  cases  can- 
not bo  ascertained  by  the  ordinary 
rule.  i.  e.,  market  value,  and  two 
methords  should  be  adopted:  One. the 
direct  method,  by  ascertaining  in  de- 
tail, and  separately,  the  value  of  the 
franchise  on  the  portion  of  the  road 
appropriated,  its  UUe,  in  fee  or  as  an 
easement  the  value  of  metals  or 
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materials  on  the  road  bed,  includ- 
ing grading,  cutting  and  filling, 
value  of  bridges,  toll  house  and 
culverts.  lb. 

The  other,  a  capitalization 
method,  fixing  the  capital  Invest- 
ment of  the  property  involved 
from  the  net  earnings,  capitalizing 
.  such  earnings  at  such  percentage 
as  the  premanency  of  the  investment 
for  the  future  will  Justify.  lb. 

Having  ascertained  the  value  by 
the  direct  method,  the  jury  may  and 
should  compare  such  value  with  the 
value  ascertained  by  the  capitaliza- 
tion method  in  determining  the  dam- 
ages to  be  awarded.  lb. 

The  value  of  the  toll  house, 
situate  partly  on  land  sought  to  be 
•  appropriated  and  partly  on  adjoin- 
ing land,  should  be  estimated 
separately,  permitting  the  owner  to 
retain  and  remove  the  building  or 
accept  the  value  thereof.  lb. 

UNION  DEPOT  COMPANY— 

Union  depot  companies  exist  by 
virtue  of  legislative  authority.  They 
possess  no  powers  other  than  those 
conferred  by  statute,  and  clearly 
defined,  except  such  as  are  incidental 
and  necessary  to  the  carrying  out  of 
prescribed  powers.  Snyder  v.  Union 
Depot  Co.  63 

When  such  company  is  incor- 
porated it  is  clothed  with  power  to 
appropriate  land,  in  order,  to  carry 
out  its  object,  and  it  is  an  inference 
of  law,  from  the  extent  of  the  power 
conferred,  and  the  subject  matter  of 
the  grant,  that  the  depot  is  for  public 
accommodation,  and  that  benefits 
and  privileges  will  be  extended  to 
all  alike.  lb. 

A  contract,  by  such  company, 
with  a  transfer  company,  respecting 
the  conduct  of  that  business,  is  in- 
cident to  the  carrying  out  of  the 
public  duties  of  a  depot  company, 
and  is  not  illegal  unless  it  is  in- 
jurious to  the  public  by  creating  a 
monopoly,  through  the  stifiing  of 
competition,  or  otherwise.  lb. 

A  contract  made  by  such  com- 
pany with  one  transfer  company,  to 
the  exclusion  of  others,  is  illegal.  lb. 

Any  prohibition  of  the  owners 
of  transfer  vehicles,  in  the  free 
right  to  enter  and  depart  from  such 
depot,  in  the  plying  of  their  trade, 
exceeds  the  power  of  regulation  con- 
ferred by  sec.  3450,  R.S.,  and  becomes 
discrimination;  it  is  in  restraint  of 
trade  and  is  the  creating  of  a  mono- 
poly, lb. 


The  right  of  the  depot  company 
to  control  the  conduct  of  hackmen, 
to  avoid  a  crowded  or  unwieldly  con- 
dition of  things,  ought  not  to  be 
seriously  questioned,  but  this  should 
be  done  without  such  discrimination 
as  must  result  in  the  creation  of  a 
privileged  or  exclusive  class.  lb. 

It  does  not  follow,  necessarily, 
that  because  all  hackmen  must  be 
treated  alike,  that  the  right  to  sell 
newspapers  or  refreshments  must  be 
extended  to  all  alike.  The  former 
is  incidental  to  the  main  contract, 
whilp  the  latter  has  no  appropriate 
connection  with  the  engagements  of 
the  passenger  and  the  common 
carrier.  ib. 

VENDOR'S  LIEN— 

There  is  no  such  thing  in  law 
as  a  vendor's  lien  relating  to  per- 
sonal property.  In  re,  Assignment 
of  Reefer.  326 

VENUE>— 

The  end  sought  to  be  obtained 
by  the  enactment  of  sec.  5033,  R.  S., 
providing  for  a  change  of  venue  in 
a  suit  by  or  against  a  corporation,  is 
to  do  exact  justice  between  the 
parties  and  place  the  venue  of  trial 
where  it  will  be  absolutely  fair  as 
between  them.  Wilson  v.  Street  Ry. 
Co.  640 

In  such  cases,  where  a  change  of 
venue  is  required,  and  defendant 
corporation  is  taken  from  the  county 
of  its  residence,  the  suit  should  not 
be  taken  into  the  county  and  to  the 
place  of  residence  of  plaintiff,  when 
there  are  two  other  adjoining 
counties  equally  within  the  pro- 
visions of  the  statute.  Ib. 

The  words  "most  convenient"  as 
used  in  sec.  5033  R.  S.,  relating  to 
change  of  venue  are  to  be  taken  in 
the  sense  of  most  suitable,  becoming 
or  appropriate,  and  not  in  the 
sense  of  physical  ease.  lb, 

VERDICT— 

Section  5201,  R.  S.,  providing 
that  "in  all  cases  when  requested 
by  either  party,  the  court  shall  in- 
struct the  Jurors,  if  they  render  a 
general  verdict,  to  find  specially 
upon  particular  questions  of  fact,  to 
be  stated  in  writing,"  while  manda- 
tory on  the  court,  does  not  permit 
counsel  to  submit  to  the  Jury  ques- 
tions which  relate  to  mere  evidental 
facts.      Hauk  v.  Norwood.  820 
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VERDICT— Coutinued. 

It  should  be  restricted  to  those 
ultimate  facts  upon  which  the  rights 
of  the  parties  directly  depend,  unless 
a  probative  fact  is  such  that  an 
ultimate  fact  necessarily  results 
therefrom,  and  the  court  could  infer 
such  ultimate  fact  as  a  matter  of 
law.  lb. 

A  fact  which  merely  tends  to 
prove  a  fact  in  issue  cannot  be  said 
to  be  inconsistent  with  a  general 
verdict.  lb. 

Jurors  might  agree  upon  a 
general  verdict  and  yet  not  reach 
their  conclusions  by  the  same 
reasoning  and  to  require  unanimity 
in  each  of  the  successive  steps  lead- 
ing to  the  result  would  amount  to 
cross  examination  and  be  destruc- 
tive of  the  system  of  Jury  trials. 

lb. 

While  the  scintilla  rule  of  evi- 
dence governs  in  Ohio,  yet  where 
the  evidence  introduced  is  undisi 
puted,  consisting  of  the  laws  of 
another  state,  the  decisions  and 
records  of  its  courts,  then  it  be- 
comes the  duty  of  the  trial  court  to 
construe  and  deduce  from  them  the 
rules  of  law  which  they  establish, 
and  if  upon  this  construction  no 
liability  of  the  defendant  appears, 
a  motion  to  instruct  the  jury  to  re- 
turn a  verdict  for  the  (defendant 
should  be  granted.  Nienaber  v. 
Tarvin.  561 

WAGES— 

An  assignment  of  wages  which 
may  be  earned  under  a  contract  of 
employment  not  in  existence  when 
the  assignment  was  made,  relates 
to  a  mere  expectancy,  not  coupled 
with  any  present  interest,  and  is 
void.    Tolman  v.  Roofing  Co.       501 

WATER-COURSE— 

A  water-course  is  a  stream  of 
water  usually  flowing  in  a  definite 
channel,  having  a  bed  and  sides  or 
banks,  and  discharging  itself  into 
some  other  stream  or  body  of  water. 
Dissette  v.  Lowrie.  545 

The  flow  of  water  need  not  be 
constant  but  must  be  something 
more  than  a  mere  surface  drainage 
occasioned  by  extraordinary  causes. 
There  must  be  substantial  indica- 
tions of  the  existence  of  a  stream 
which  is  ordinarily  a  moving  body 
of  water.  lb. 

Evidence  that  land  was  low  and 
wet  in  places,  and  that  the  water 


accumulated  in  and  ran  through  it 
most  of  the  year,  without  a  defined 
channel,  making  the  land  swampy 
and  overgrown  with  bushes,  etc.,  and 
that  the  water  from  this  source  had 
been  collected  and  ran  in  a  drain 
into  a  small  lake,  maintained  by  a 
dam  on  plaintiff's  land,  is  not  suffi- 
cient to  establish  a  natural  water- 
course within  the  meaning  of  th6 
law.  lb. 

In  the  absence  of  express  con- 
tract and  positive  legislation  as  be- 
tween proprietors  of  adjoining  lands, 
the  law  recognizes  no  correlative 
rights  in  respect  to  underground 
waters  percolating,  oozing  or  filter- 
ing through  the  earth.  lb. 

Where  a  land  owner,  in  improv- 
ing his  property,  cuts  off  or  divert* 
underground  waters  which  have 
been  accustomed  to  percolate  and 
ooze  through  his  land  to  the  land  of 
an  adjoining  proprietor  and  there  to 
form  the  source  of  a  spring  or 
rivulet,  the  damage  thereby  occas- 
ioned to  such  adjoining  proprietor 
is  damnum  absque  injuria.  lb. 

The  rule  of  law  In  regard  to 
water-courses  and  the  rights,  duties 
and  obligations  of  riparian  propriet- 
ors, depends  very  much  upon  circum- 
stances, lb. 

The  measure  of  right  In  regard 
to  streams  and  brooks  In  the  country, 
for  Instance,  In  farming  communi- 
ties and  where  owners  are  engaged 
In  agricultural  pursuits,  the  raising 
of  stock,  can  hardly  be  taken  as  the 
measure  of  right,  duty  and  obliga- 
tion in  urban  communities  and  upon 
th6  outskirts  of  a  city.  lb. 

In  Ohio,  the  owner  of.  land  upon 
the  banks  of  a  navigable  stream 
owns  the  soil  under  the  water  to  the 
center  of  the  stream.  Gawn  v. 
Wilson.  683 

Riparian  owners  have  the  right 
of  access  to  and  from  navigable 
rivers  and  cannot  be  deprived 
thereof  without  due  compensation. 

i: 

The  law  cannot  limit  the  ordi 
narily  absolute  dominion  of  the 
owner  of  the  soil,  in  respect  to 
things  concealed  in  the  earth,  nor 
recognize  the  adjoining  proprietor 
as  having  claims  upon  or  rights  in 
a  thing  passing  under  the  surface 
of  his  neighbors  land,  the  existence 
of  which  was  first  revealed  by  the 
very  act  which  would  constitute 
the  subject  matter  of  his  complaint. 
Wyandot  Club  v.  Sells.  106 
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An  underground  stream  of 
water  flowing  in  a  well  defined  and 
known  channel  is  governed  by  the 
same  rules  of  law  that  governs 
streams  flowing  upon  the  surface  of 
the  earth.  lb. 

Percolating  waters  are  those 
which  pass  through  the  ground, 
beneath  the  surface  of  the  earth, 
without  definite  channels.  lb. 

Percolating  waters  and  those 
whose  sources  are  unknown  or  whose 
channels  are  undefined  and  whose 
course  is  not  known  or  notorious, 
belong  to  the  realty  in  which  they 
are  found.  lb. 

The  rules  of  law  applicable  to 
percolating  waters  govern  those 
streams  which  have  definite  chan- 
nels, but  the  course  of  which  is  un- 
known and  unascertainable.  lb. 

Where  there  is  nothing  to  show 
that  the  waters  of  a  spring  or  well 
are  supplied  by  any  defined  flowing 
stream,  the  presumption  is  that  they 
have  their  source  in  the  ordinary 
percolations  of  water  through  the 
soil.  lb. 

The  burden  is  on  plaintiff,  to 
show  that  without  an  excavation  or 
having  recourse  to  abstruse 
speculations  of  specific  persons, 
men  of  ordinary  powers  and  attain- 
ments would  known  or  could,  with 
reasonable  diligence  ascertain  that 
the  stream,  when  it  emerges  into 
light,  comes  from  and  has  flowed 
through  a  permanent,  definite  and 
well  defined  channel.  lb. 

The  word  "notorious"  as  used 
in  reference  to  aa  subterranean 
stream,  means  that  which  is  publicly 
or  generally  known  and  spoken  of. 

lb. 

The  term  "known,"  which  is 
here  not  synonomous  with  "visible," 
refers  to  knowledge  by  reasonable 
inference.  lb. 

Malice  has  no  bearing  in  an 
action  for  diverting  a  water-course 
except  upon  the  question  of  damages, 
when,  if  it  appears,  plaintiff  may 
recover  punitive  damages.  Including 
attorney  fees.  lb. 

WILLS— 


In  an  action  to  set  aside  a  will, 
in  which  there  is  a  legal  presumption 
in  favor  of  the  will,  there  Is  nothing 
for  the  Jury  to  consider  until  such 
evidence  Is  brought  as.  In  the  judg- 
ment of  the  court,  is  capable  of  A  the  sense  of  physical  ease, 
unseating  the  presumption;  in  other         v.  Street  Ry.  Co. 


words,  something  more  than  a  mere 
8ci7itilla.    Beresford  v.  Stanley.    134 

By  undue  influence  the  law 
means  an  influence  which  substi- 
tutes the  wishes  of  another  for  the 
judgment  of  the  testator.    ^  lb. 

While  the  presumption  Is,  In  the 
absence  of  other  showing,  that  a 
man  leaves  his  property  to  his  heirs 
equally,  yet,  In  the  case  at  bar,  the 
will  having  been  partly  destroyed 
by  fire,  and  remaining  portions 
seeming  to  bequeath  the  property 
to  the  widow,  a  deed  from  her  to  the 
eMest  son,  drawn  by  a  lawyer  who 
made  an  examination  of  the  will 
before  It  was  partly  destroyed, 
prior  to  making  the  deed,  is  suffi- 
cient to  establish  title  In  such  eldest 
sen.     Friednour  v.   Frlednour.     466 

WITNESS— 

In  the  trial  of  a  husband  upon 
the  charge  of  having  committed  a 
robbery  upon  his  wife,  the  latter  Is 
a  competent  witness  for  the  state 
and  may  testify  to  everything  which 
occurred  at  the  time  and  place  of 
the  alleged  robbery.    State  v.  Smith. 

749 

WORDS— 

The  word  "appurtenances"  has 
a  technical  signification,  and  when 
strictly  considered  relates  to  real 
estate  and  not  to  personal  property. 
Railroad  Co.  v.  Railroad  Co.  493 

The  word  "notorious,"  as  used 
in  reference  to  a  subterranean 
stream,  mean  that  which  is  publicly 
or  generally  known  and  spoken  of. 
Wyandot  Club  v.  Sells.  106 

The  word  "gospel,"  as  used  in 
sec.  6386,  R.  S.,  designating  the  class 
who  may  receive  license  to  solemnize 
marriages,  does  not  restrict  the  right 
to  christian  ministers.  Reinhart, 
In  re.  441 

The  word  as  used  in  Its  broadest 
sense  and  means  "any  minister  of 
religion."  lb. 

The  term  "ordained  minister," 
in  the  marriage  laws  of  Ohio,  has 
no  regard  to  any  particular  form  of 
administering  the  rite  or  any  special 
form  of  ceremony.  lb. 

The  words  "most  convenient"  as 
used  in  sec.  5033  R.  S.,  relating  to 
change  of  venue  are  to  be  taken  In 
the  sense  of  most  suitable,  be- 
coming or  appropriate,  and  not  In 

Wilson 
640 
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WORDS— Continued. 

Where  authority  is  conferred  to 
perform  an  act  in  which  the  public 
or  third  persons  are  interested,  it  is 
a  general  principle  of  statutory  con- 
struction that  the  word  "may"  is  to 
be  interpreted  as  imperative  in  the 
sense  of  "shall"  or  "must"  Kelley 
V.   Cincinnati.  611 

The  use  of  the  word  "declared" 
in  sec.  6344,  R.  S.,  and  the  word 
"deemed"  in  sec.  4196.  R.  S.  tends  to 
indicate  that  the  legislature  had  in 
mind  that  all  conveyances  made  by 
an  insolvent  debtor  with  intent  to 
hinder,  delay  or  defraud  creditors 
were  void  when  they  had  been  de- 
clared to  be,  or  deemed  to  be,  void 
by  a  Judicial  determination  to  that 
effect.       Wachtel  v.  Campbell.     573 


YEAR'S  ALLOWANCE— 

Establishing  the  mere  fact  that 
the  marriage  relation  once  existed* 
and  was  never  legally  severed,  is 
not  sufficient  to  establish  the  widow's 
claim  to  the  year's  allowance. 
Roth.   In   re.  429 

The  claimant  must  show  in  addi- 
tion that  the  marriage  relation 
actually  existed  at  the  time  of 
decedent's  death,  or.  if  it  did  not 
exist,  that  it  was  so  without  her 
wish  and  without  her  fault.  lb. 

A  contract  by  which  a  wife,  for 
a  valuable  consideration,  released  all 
claim  upon  her  husband,  and  re- 
nounced and  waived  all  matrimonial 
rights,  is  a  bar  to  the  year's  allow- 
ance as  his  widow  and  to  a  distribu- 
tive share  of  his  personal  property. 

lb. 
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